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'  Moore  v.  Eurb. 

[101  North  Cabolina,  1L] 

ftudU'iOBS  AND  Administrators  —  Devastavit.  —  An  administrator, 
whether  domestic  or  foreign,  who  finds  when  he  qualifies  as  snch  a  snm  of 
money  to  the  credit  of  the  estate,  deposited  in  a  solvent  bank  in  the  state 
of  his  residence,  and  who  adds  to  such  sum  as  payments  are  made  hiiii, 
but  who  also  pays  out  the  money  so  deposited  as  soon  as  those  entitled 
to  it  will  receive  it,  is  not  guilty  of  a  clevastamt,  in  case  the  bank  fails. 

Exboutors  and  Administrators  are  only  Reqotrkd  to  Exbbcisb  Obdi- 
NABY  Care  and  Reasonable  Diligence  in  managing  the  estate  they 
represent. 

Pruden  and  Vann,  for  the  plaintiffs. 

L.  L.  Smith,  for  the  defendant. 

Davis,  J.  Civil  action  tried  before  Montgomery,  J.,  at 
spring  term,  1888,  of  the  superior  court  of  Gates  County.  At 
spring  term,  1887,  an  order  was  made,  directing  W.  T.  Cross, 
clerk  of  the  court,  to  state  the  account  of  the  defendant,  ad- 
ministrator, etc.,  of  James  Sears,  deceased,  with  the  estate  of 
said  deceased,  and  in  obedience  to  that  order  the  decree  stated 
the  account,  and  made  the  report  filed  as  part  of  the  transcript. 
So  far  as  material  for  our  consideration,  the  following  facts  are 
agreed  upon,  and  are  the  facts  upon  which  the  referee  based 
his  account:  — 

1.  James  Sears  died  in  1870,  domiciled  in  Gates  County, 
leaving  a  will,  in  which  his  widow,  Mary  A.,  was  named  and 
qualified  as  executrix. 

2.  Mary  A.  died  in  1884,  domiciled  in  Gates  County,  North 
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Carolina,  and  letters  of  administration  dc  bonis  non  cum  tesla- 
mfnto  aiDKxo  were  only  issued  to  the  defendant  on  January 
24,  1SS4,  by  the  proper  court  of  that  county. 

3.  At  the  time  of  her  death  the  said  Mary  A.  had  on  deposit, 
in  her  name  as  executrix,  in  the  Exchange  National  Bank  of 
Norfolk,  Virginia,  the  sum  $1,560.38,  belonging  to  the  estate 
of  her  testator,  and  also  had  in  the  bank  of  Burruss,  Son,  <fe 
Co.,  of  Norfolk,  Virginia,  the  sum  of  $771.47,  belonging  to  said 
estate. 

4.  Shortly  after  the  death  of  Mary  A.,  and  the  qualification 
of  the  defendant  Euro,  ho  had  the  fund  in  the  Exchange  Na- 
tional Bank  transferred  to  his  own  name  in  that  bank  as  ad- 
ministrator of  James  Sears,  and  on  the  same  day  drew  the 
fund  from  the  bank  of  Burruss,  Son,  &  Co.,  and  deposited  the 
snme,  with  other  funds  of  the  estate,  in  tlie  Exchange  National 
Bank,  with  the  fund  already  there  in  his  name  as  administrator 
as  aforesaid,  and  tliis  account  and  the  funds  of  the  estate  were 
kopt  separate  from  any  other  money  of  the  said  Euro,  an  J  nt 
the  time  of  the  failure  of  said  Exchange  National  £)an&,  ou 
the  2d  day  of  April,  1885,  he  had  in  the  bank,  to  his  credit  on 
this  account,  the  sum  of  $2,439.50. 

5.  That  at  the  time  the  said  Euro  opened  his  administrator's 
account  at  said  bank,  and  continuously  thereafter  to  its  fail- 
i  Tv.  it  was  regarded  as  one  of  the  safest,  best  managed,  and 
most  solvent  institutions  of  the  kind  south  of  the  Potomac. 
No  one  doubted  its  solvency,  and  it  was  used  as  the  place 
of  deposit  by  the  leading  and  most  cautious  business  men  and 
capitalists  in  Virginia  and  eastern  North  Carolina,  and  the 
defendant  so  regarded  it;  and  had  then,  and  had  had  for 
several  years,  his  individual  bank  account  at  said  bank,  and 
sustained  consideral)le  private  loss  by  its  failure,  he  being  a 
resident  of  Norfolk,  Virginia.  The  firm  of  Eure,  Farrar,  & 
Co.,  of  which  the  defendant  was  a  member,  also  kept  an  ac- 
count at  said  bank,  and  at  times  had  considerable  money  on 
depo.sit  there. 

6.  Prior  to  the  qualification  of  the  said  Eure  as  adminis- 
trator of  said  estate,  Uriali  Vaughan,  of  Murfreesborough,  had 
been  appointed  receiver  of  the  estate  of  the  plaintiffs;  and  in 
less  than  thirty  days  r.fter  the  said  Eure  qualified  and  had  the 
funds  in  the  Exchange  l>;ink  transferred  to  his  name  as  ad- 
ministrator, and  made  the  deposit  of  the  funds  from  Burress, 
Son,  tfc  Co.  at  said  l)ank,  he  wrote  to  Vaughan  and  informed 
him  that  he  had  tlie  funds  on  hand  in  bank,  and  desired  to 
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pay  them  to  him  as  receiver.  The  said  Eure  did  not  receive 
any  answer  to  his  letter,  but  shortly  thereafter  saw  Vaughan 
in  Norfolk,  and  stated  to  him  that  he  had  the  money  in  bank, 
and  desired  him  to  receive  it  for  the  plaintffs,  and  Vaughan 
replied  that  ho  did  not  want  to  be  troubled  with  it,  and  that 
ho,  Eure,  could  take  care  of  it  as  well  as  ho  could. 

7.  At  the  time  of  the  qualification  of  Eure  as  administrator, 
all  of  the  plaintiffs,  except  Victoria,  were  minors,  and  prior  to 
the  failure  of  the  bank  Eure  had  paid  off  the  indebtedness  of 
the  estate  known  to  him,  and  paid  to  Victoria  the  amount 
charged  in  the  account  against  her,  which  was  approximately 
her  part  of  the  funds  collected  up  to  that  time. 

8.  Shortly  before  the  failure  of  the  bank,  plaintiff  Henrietta 
became  of  age,  to  wit,  January,  1885,  but  was  married  Feb- 
ruary, 1883,  and  still  is  under  coverture,  and  Eure  paid  to  her 
the  sum  of  three  hundred  dollars,  in  part  of  her  share,  and 
offered  to  pay  her  another  one  hundred  dollars,  but  she  stated 
that  she  did  not  need  it  at  that  time.  All  the  other  plaintiffs 
were  minors  at  the  time  of  the  failure  of  the  bank. 

9.  The  money  in  said  bank,  at  the  failure,  belonged  to  the 
plaintiffs  in  this  action  under  the  will  of  the  said  Sears. 

The  plaintiffs  excepted  to  the  report  and  account  filed  by 
the  referee,  for  that  "he  charges  the  defendant  with  the 
amount  received  in  dividends  from  the  receiver  of  the  Ex- 
change National  Bank  only,  when  he  ought  to  have  charged 
him  with  the  full  amount,  $2,477.03,  on  hand  at  the  date  of 
the  failure  of  said  bank,  April  2,  1885,  with  interest  on  the 
same  to  that  date." 

The  exception  was  overruled  by  the  court,  and  judgment 
rendered  in  accordance  with  the  report,  from  which  the  plain- 
tiffs appealed. 

The  single  qustion  presented  for  our  consideration  is  as  to 
the  liability  of  the  defendant  administrator  for  the  loss  sus- 
tained by  the  failure  of  the  Exchange  National  Bank. 

The  case  shows,  and  it  is  conceded,  that  the  defendant 
acted  in  perfect  good  faith,  but  the  counsel  for  the  plaintiffs 
insist:  — 

1.  That  it  was  the  duty  of  the  defendant  when  the  receiver 
Vaughan  declined  to  receive  the  money  to  "take  proper  steps 
to  make  him  do  so,  or  pay  the  amount  into  the  clerk's  office, 
in  discharge  of  his  obligation,  in  accordance  with  the  provis- 
ion of  the  code,  section  1543." 

This  is  authorized  by  the  statute,  but  it  is  not  required,  — • 
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the  statute  is  not  mandatory;  it  only  declares  that  "it  shall 
bo  competent  for  any  executor,  administrator,  or  collector,  etc., 
....  to  pay  into  the  office  of  the  clerk  of  the  superior  court," 
etc.  It  is  not  made  his  duty  to  do  so,  and  there  may  some- 
times be  reasons  for  not  doing  so. 

2.  It  is  further  insisted  for  the  plaintiffs  that  the  defendant 
committed  a  devastavit  in  carrying  the  money  out  of  the  state 
and  beyond  the  jurisdiction  of  our  courts;  and  to  sustain  this 
position,  Collins  v.  Oooch,  97  N.  C.  186;  Lucas  v.  Wasson,  3 
Dev.  398;  24  Am.  Dec.  266;  Pitt  v.  Petway,  12  Ired.  69;  Grim 
V.  Wicker,  80  N.  C.  343;  Strauss  v.  Crawford,  89  Id.  149;  Ha- 
vens V.  Lathene,  75  Id.  506,  —  are  cited  and  relied  on. 

The  case  of  Collins  v.  Gooch,  supra,  is  unlike  this.  In  that 
case  the  receiver  was  acting  for  minors  under  the  appointment 
of  the  court,  witlv  duties  clearly  and  well  defined  in  the  order 
api)oiiitii)g  liim.  While  no  intentional  dereliction  of  duty 
was  imputed  to  him,  for  it  appeared  that  he  acted  in  perfect 
good  faith,  yet  the  onler  under  which  he  was  acting  made  it 
his  duty  to  make  annual  returns  to  the  court  to  be  passed 
upon  and  audited  in  the  cause  thus  pending  by  the  presiding 
judge.  This  he  failed  to  do.  He  was,  as  was  said  by  the 
court,  a  quasi  guardian;  and  it  was  further  said  that  if  he  had 
reported  the  deposit,  as  it  was  made  his  duty  to  do,  and  been 
sustained  by  the  court,  he  would  have  been  protected.  The 
other  cases  cited  by  the  counsel  for  the  plaintiff  (except  the 
last)  are  cases  in  which  it  is  held  that  one  tenant  in  common 
of  personal  property  cannot  carry  the  common  property  be- 
yond the  limits  of  the  state  without  the  consent  of  his  co- 
tenant;  and  if  he  does  so,  it  is  a  conversion  for  which  an 
action  will  lie.  Tenants  in  common  have  an  equal  right  to 
the  jKisscsision  of  the  common  property,  and  we  fail  to  see  the 
analogy  l)etween  the  cases  cited  and  that  before  us. 

The  administrator  is  appointed  by  the  court,  and  is  required 
to  take  an  oath  and  give  the  bond  required  by  law,  and  a  non- 
resident who  does  this  is  not  included  in  the  disqualifications 
of  the  code,  section  1377.  Administrators,  whether  resident 
or  noii-resi(l<nt,  are  required  to  give  bond,  and  so  are  execu- 
tor* who  reside  out  of  the  state:  Code,  sec.  1515;  and  these 
bondd  are  for  the  protection  of  those  interested  in  the  estate 
conimittod  U>  their  charge  against  loss  resulting  from  bad 
faith  or  negligence.  Good  faith  and  the  use  of  ordinary  caro 
and  reasonable  diligence  are  all  that  can  be  required  of  exec- 
utors and   administrators,  whether  resident  or  non-resident. 
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They  are  not  insurers:  Deberry  v.  Ivey,  2  Jones  Eq.  370;  NeU 
son  V.  Hall,  5  Id.  32. 

Even  guardians  whose  duties  in  regard  to  investments  are 
prescribed,  while  held  to  the  highest  degree  of  good  faith,  are 
not  bound  as  insurers:  Covington  v.  Leak  and  Wall,  67  N.  C. 
363;  Atkinson  v.  Whitehead,  66  Id.  296. 

The  "hard  rule  upon  public  oflBcers,"  enunciated  in  Havens 
v.  Lathene,  supra,  has  never  been  held  to  apply  to  executors 
and  administrators.     There  is  no  error. 

AflQrmed.  

Admin  isTBATOR  is  not  Liablb  for  estate  funda  deposted  by  him  in  a  bank, 
generally  reputed  and  supposed  by  him  to  be  solvent,  by  the  subsequent  fail- 
ure of  Buch  bank:  Norwood  v.  Harneaa,  98  Ind,  134;  49  Am.  Rep.  739;  note 
to  Seawell  v.  Oreenway,  75  Am.  Dec.  803. 

Deqbke  of  Care  Required  of  executors  and  administrators  in  the  admin- 
istration of  the  afifairs  of  the  estate  they  represent  is  in  measure  the  same  aa 
that  required  of  bailees  for  hire,  or  the  degree  of  care  and  skill  which  prii- 
dent  men  exercise  in  the  direction  of  their  affairs.  This  rule  has  been  ap- 
plied by  an  unbroken  line  of  authorities  to  the  executor's  or  administrator's 
management  of  the  affairs  of  the  estate  in  all  its  details:  State  v.  Meagher,  44 
Mo.  356;  100  Am.  Dec.  298,  note  304;  Rubottom  v.  Morrow,  24  Ind.  202;  87 
Am.  Dec.  324,  note  326,  327;  Whitney  v.  Peddicord,  63  111.  249;  Cooper  v. 
Williams,  109  Ind.  270;  McNichol  v.  Eaim,  77  Me.  246;  Schouler  on  Execu- 
tors  and  Administrators,  sec.  313. 
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Constitutional  Law  —  Right  of  Fishery.  —  State  has  the  right  to  regu- 
late the  exercise  of  the  common  right  of  fishery  in  its  navigable  waters, 
and  to  impose  such  limitations  and  restrictions  on  the  exercise  of  such 
right  as  it  may  deem  wise  and  just,  including  the  right  to  authorize  the 
removal  of  obstructions  or  nuisances  caused  by  fishermen  in  such  navi- 
gable streams. 

CoN.STiTUTiONAL  Law  —  RiGHT  OF  FISHERY. — Chapter  115  of  North  Caro- 
lina acts  of  1875  (Code,  sec.  3383),  making  it  unlawful  for  any  person 
to  set  or  fish  a  "Dutch  "or  "Pod"  net  in  certain  waters  of  the  state, 
and  authorizing  an  officer  to  remove  such  net  when  set  or  fished,  is  con- 
stitutional. 

Pruden  and  Vann,  for  the  plaintiffs. 

George  V.  Strong  and  J,  E.  Moore,  for  the  defendants. 

Davis,  J.  This  was  an  appeal  from  a  judgment  of  Graves, 
J.,  rendered  at  February  term,  1888,  of  Bertie  superior  court, 
granting  a   perpetual   injunction   restraining   the   defendant 
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from  remoying  the  stakes  of  the  plaintiff  under  section  33S3 
of  the  code. 

The  plaintiffs,  in  substance,  alleged  that  they  were  tho 
owners  of  certain  traps,  and  lawfully  and  rightfully  engaged 
in  fishing  in  tho  waters  of  Albenaarle  Sound,  near  the  Bertie 
shore,  and  were  operating  certain  traps  for  taking  fish,  called 
Ix)ng  Island  fish  traps,  and  that  tho  defendant  threatened  to 
tear  down  and  destroy  said  traps,  and  unless  restrained,  great 
and  irreparable  damage  will  be  sustained  by  the  plaintiffs, 
and  they  ask  for  an  injunction. 

The  answer  of  the  defendants  admits  that  the  plaintiffs 
were  the  owners  of  certain  traps,  but  deny  that  they  were 
Long  Island  traps,  or  that  the  plaintiffs  were  rightfully  and 
lawfully  fishing  in  Albemarle  Sound,  and  say  that  they  were 
using  Dutch  or  Pod  nets,  and  fishing  with  traps,  and  within 
the  distance  from  the  mouth  of  Roanoke  River  prohibited  by 
section  3383  of  the  code. 

The  following  is  the  case  settled  on  appeal :  — 

The  defendants  had  applied  to  the  sheriff  of  Bertie  County 
to  remove  the  nets,  etc.,  of  the  plaintiffs,  in  accordance  with 
section  3383  of  the  code,  alleging  tho  nets  of  plaintifls  to  be 
Dutch  nets  or  Pod  nets,  and  that  they  were  fished  within  two 
miles  of  the  mouth  of  Roanoke  River,  and  they  were  proceed- 
ing to  remove  the  same. 

Thereupon  the  plaintiffs  brought  this  action  to  restrain  the 
defendants;  and  the  same  coming  on  to  be  heard,  and  it  ap- 
pearing that  there  were  two  questions  of  fact  arising  in  tho 
case,  his  lionor  impaneled  a  jury  to  ascertain  the  same  for 
his  information,  and  submitted  to  them  the  following  is- 
sues: — 

Were  tho  nets  fished  by  plaintiffs  Dutch  or  Pod  nets? 

Wore  the  nets  fished  within  two  miles  of  the  mouth  of 
Roanoke  River? 

To  both  of  said  issues  the  jury  responded.  Yes. 

Thereupon  the  plaintiffs  moved  for  judgment  for  a  per- 
petual injunction,  notwithstanding  the  findings  of  the  jury, 
and  the  defendants  moved  for  a  judgment  dissolving  the  in- 
junction. 

Ilis  honor  rendered  judgment  as  requested  by  the  plaintiffs, 
iiKilving  tlie  injunction  perpetual,  and  the  defendants  ap- 
p<:\ak'd. 

By  section  3383  of  the  code,  it  is  made  "unlawful  for  any 
person  to  set  or  fish  a  Dutch  net  or  Pod  net  in  Roanoke  River, 
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Cashie  or  Middle  River,  or  within  two  miles  of  the  mouth 
of  said  rivers,  or  within  one  mile  of  the  mouth  of  any  other 
river  emptying  into  Albemarle  Sound,  ....  and  all  persona 
who  shall  set  or  fish  any  such  net  in  said  sound  shall  pull  up 
and  remove  the  stakes  used  for  the  same  by  the  first  day  of 
June  next  succeeding  the  fishing  season,  and  if  any  person 
shall  set  or  fish  any  Dutch  net  or  Pod  net  in  said  sound,  in 
violation  of  this  section,  he  shall  be  guilty  of  a  misdemeanor, 
and  be  subject  to  a  penalty  of  three  hundred  dollars,  to  be  re- 
covered by  any  person  in  the  superior  court  of  the  county  in 
which  the  oflense  shall  be  committed.  And  the  sheriff  of  such 
county  shall,  when  requested,  remove  any  portion  of  such  nets 
set  or  fished  in  violation  of  this  section,  at  the  cost  of  the  vio- 
lators," etc. 

The  facts  found  show  that  the  plaintifis  were  fishing  in 
Albemarle  Sound  with  Dutch  or  Pod  nets,  and  within  two 
miles  of  the  mouth  of  Roanoke  River,  in  violation  of  section 
3383  of  the  code,  under  which  the  defendants  claimed  the  au- 
thority to  have  plaintiffs'  nets  removed,  but  counsel  for  plain- 
tiff's insist  that  the  last  clause  of  section  3383  is  in  violation  of 
section  17  of  article  1  of  the  constitution,  and  if  so,  they  had 
a  right  to  enjoin  the  defendants.  This  presents  the  question. 
Were  the  defendants  threatening  or  about  to  deprive  the  plain- 
tiff's of  any  liberty,  privilege,  or  property  contrary  to  the  law 
of  the  land? 

Albemarle  Sound  being  navigable,  the  plaintiff's  had  no 
right  to  a  several  fishery  in  its  waters,  and  the  state  had  the 
undoubted  right  to  regulate  the  exercise  of  the  common  rights 
of  fishing  therein,  and  to  impose  such  limitations  and  restric- 
tions on  the  exercise  of  the  rights  as  it  might  deem  wise  and 
just. 

The  constitution  of  the  state,  unlike  that  of  the  United 
States,  contains  limitations  on,  and  not  grants  of,  legislative 
pov/er.  Albemarle  Sound,  being  navigable,  is  not  subject  to 
entry,  and  every  citizen  of  the  state  has  the  liberty  and  privi- 
lege of  fishing  therein,  subject  to  such  regulations  of  the  right 
as  the  legislature  may  establish:  McCready  v.  Virginia,  94 
U.  S.  391;  Skinner  v.  Heitrick,  73  N.  C.  53;  HeUrick  v.  Page, 
82  Id.  65,  and  cases  cited.  Unless  the  plaintiffs  have  some 
right,  privilege,  or  property  in  these  waters,  or  some  right  to 
obstruct  others  in  the  use  of  them  for  fishing  purposes,  under 
rules  and  regulations  and  by  methods  allowed  by  law,  we  fail 
to  see  what  right  they  have  to  complain,  unless  that  right  be 
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to  invoke  the  constitution  as  a  protection  to  them  in  violating 
the  hiw. 

The  relief  sought  in  ITettrick  v.  Page,  supra,  was  not  unlike 
that  sought  by  the  plaintiff  in  this  action.  It  was,  like  this, 
an  application  for  an  injunction  to  prevent  the  removal  of 
stakes  or  any  obstruction  of  the  plaintiffs  in  their  use,  which 
the  defendants  were  threatening  to  do,  under  chapter  115  of 
the  acts  of  1875:  Code,  sec.  3383.  In  that  case,  the  stakes 
were  put  up  for  operating  Pod  nets  in  violation  of  the  act,  and 
they  were  required  to  be  removed  by  the  day  named.  The 
chief  justice  said:  "The  presence  of  them  [the  stakes]  in  the 
Hound  after  that  date  is  a  public  nuisance,  and  this  court  is 
asked  to  assist  him  [the  plaintiff]  in  maintaining  it  in  viola- 
tion of  his  duty  under  the  law,  and  to  prevent  its  being  obeyed. 
The  proposition  is  a  novel  one,  and  no  court  will  listen  to  such 
an  application." 

While  it  is  true,  as  insisted  by  the  plaintiff,  that  an  action 
will  not  lie  against  a  person  unlawfully  obstructing  a  high- 
way at  the  instance  of  one  who  has  sustained  no  special  dam- 
age, and  redress  must  be  sought  for  the  public  wrong  on  behalf 
of  the  public,  it  by  no  means  follows  that  a  person  obstructed, 
or  indeed,  any  one  else,  may  not  himself  remove  the  impedi- 
ment to  his  passing  without  incurring  personal  liability  to  the 
owner  of  the  property  removed. 

The  question  of  the  constitutionality  of  the  act  was  not 
raised  in  Uettrick  v.  Page,  supra,  as  in  this,  and  we  are  referred 
by  counsel  to  HoJce  v.  Henderson,  4  Dev.  1,  25  Am.  Dec.  677, 
and  to  Vann  v.  PipX-in,  77  N.  C.  408.  We  fail  to  see  the  analogy 
between  those  cases  and  this.  They  only  decide  that  a  per- 
son holding  an  office  has  a  property  in  his  office,  of  which  he 
cannot  be  deprived  while  the  office  remains  without  violating 
the  constitution,  —  it  is  property  of  which  he  cannot  be  de- 
prived "  but  by  the  law  of  the  land." 

The  counsel  also  cites  Coolcy  on  Constitutional  Limitations, 
362  ft  seq.;  Ames  v.  Port  Huron  Co.,  11  Mich.  139;  83  Am. 
Dec.  731 ;  Rockwell  v.  Moring,  35  N.  Y.  302;  and  Wynehamer  v. 
People,  13  Id.  378.  It  is  said  in  Cooley  on  Constitutional 
Limitations:  "A  vested  right  of  action  is  property  in  the  same 
sense  in  which  tangible  things  are  property,  and  is  equally 

protected   against  arbitrary  interference Nor  can   a 

party,  by  his  misconduct,  so  forfeit  a  right  that  it  may  be 
taken  from  him  without  judicial  proceedings,  in  which  the 
forfeiture  shall  be  declared  in  due  form.     Forfeitures  of  rights 
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and  property  cannot  be  adjudged  by  legislative  acts,  and  con- 
fiscation without  a  judicial  hearing  after  due  notice  would  be 

void,  as  not  having  due  process  of  law And  if  the 

legislature  cannot  confiscate  property  or  rights,  neither  can  it 
authorize  individuals  to  assume,  at  their  option,  powers  of 
police  which  they  may  exercise  in  the  condemnation  and  sale 
of  property  against  their  regulations,  or  for  the  satisfaction  of 
their  charges  and  expenses  in  its  management  and  control, 
rendered  or  incurred  without  the  consent  of  its  owners.  And 
a  statute  which  authorizes  a  party  to  seize  the  property  of 
another  without  process  or  warrant,  and  sell  it  without  notifi- 
cation to  the  owner  for  the  punishment  of  a  private  trespass, 
and  to  enforce  a  penalty  against  the  owner,  can  find  no  justi- 
fication in  the  constitution." 

As  the  legislature  had  the  undoubted  right  to  regulate  the 
manner  in  which  the  right  of  fishing  in  Albemarle  Sound 
should  be  exercised,  the  plaintiffs  had  no  right  to  fish  in  its 
waters  in  any  mode  not  allowed  by  law.  The  facts  found 
show  that  they  were  fishing  in  violation  of  law,  and  it  would 
be  singular  if  they  could  ask  the  law  to  protect  them  in  its 
violation. 

They  had  put  their  stakes  and  used  their  nets  where  it  was 
unlawful  to  put  and  use  them.  The  stakes  and  nets  were 
unlawfully  there  by  the  act  of  the  plaintiffs,  and  not  against 
their  **  consent,"  as  were  the  trespassing  animals  in  Rockwell 
V.  Moving,  cited  by  Judge  Cooley,  and  if  they  did  not  remove 
them  and  thus  abate  the  nuisance  themselves,  they  could  be 
removed  and  the  nuisance  abated  in  the  mode  prescribed  in 
the  act  regulating  fishing  in  the  sound.  Judge  Cooley,  in 
discussing  the  police  power  of  the  state,  says  "that  each  state 
has  complete  authority  to  provide  for  the  abatement  of  nui- 
sances, whether  they  exist  by  the  fault  of  individuals  or  not." 
He  also  says:  "The  state  has  the  autliority  to  make  extensive 
and  varied  regulations  as  to  the  time,  mode,  and  circum- 
stances in  and  under  which  parties  shall  assert,  enjoy,  or 
exercise  their  right  without  coming  in  conflict  with  any  of 
those  constitutional  principles  which  are  established  for  the 
protection  of  private  rights  or  private  property":  Constitu- 
tional Limitations,  596. 

Upon  a  careful  examination  of  the  authorities  cited  by  the 
learned  counsel  for  the  plaintiff,  we  do  not  think  that  they 
warrant  the  conclusion  that  the  act  in  question  is  unconstitu- 
tional.    The  plaintiffs  had  no  such  "vested  rights"  as  were 
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coutoruplated  in  tho  citation  of  counsel  from  Cooley's  Consti- 
tutionnl  Limitations. 

The  case  of  Ames  v.  Port  Huron  Log  Driving  and  Booming 
Co.,  11  Mich.  139,  83  Am.  Dec.  731,  in  which  an  act  of  incor- 
poration which  gave  to  the  defendant  company  extensive 
fwwers  over  the  logs  and  lumber  of  others  on  the  Black  River, 
a  navigable  stream,  was  held  to  bo  unconstitutional,  would 
seem  to  support  the  plaintiff's  position,  but  it  will  bo  found 
upon  examination  that  it  violated  the  constitution  of  Michi- 
gan, which  declares  that  **  no  navigable  stream  in  this  state 
shall  be  either  bridged  or  dammed  without  authority  of  tho 
board  of  supervisors  of  the  proper  county,  under  the  provision 
of  law.  No  such  law  shall  prejudice  the  right  of  individuals 
to  tho  free  navigation  of  such  streams."  The  act  of  incorpora- 
tion was  in  violation  of  that  provision. 

In  Rochwcll  V.  Moring,  supra,  so  much  of  an  act  of  the  legis- 
lature of  New  York  relating  to  animals  running  at  large  as  au- 
thorized tlie  seizure  and  sale  of  animals  trespassing  within 
private  inclosure  without  notice  to  the  owner,  and  without  any 
judicial  process,  and  as  a  mere  penalty  for  a  private  trespass, 
was  declared  unconstitutional.  That  case  has  no  analogy  to  tho 
case  before  us;  neither  has  the  case  of  Wynehamer  v.  People, su- 
pra, which  was  discussed  at  great  length,  and  in  which  the  court 
was  singularly  divided,  and  in  wliich  it  was  declared  that 
an  "  act  for  tho  prevention  of  intemperance,  pau}>erism,  and 
crime,"  which  made  no  discrimination  between  liquor  owned 
when  the  act  took  effect  and  that  which  might  afterwards  be 
manufactured  or  imported,  was  unconstitutional. 

It  is  said  that  the  "cost"  of  removing  the  stakes  and  nets 
is  left  arbitrary;  the  answer  is,  that  depends  upon  the  labor 
and  expense  attending  the  removal,  and  must  of  necessity  bo 
uncertain,  but  the  cost  must  be  reasonable,  and  if  excessive 
charges  are  made,  the  owner  is  not  obliged  to  pay  more  than 
what  may  be  adjudged  to  be  just  and  reasonable.  Doubtless 
tho  stakes  and  nets  are  valuable,  and  it  would  be  the  duty  of 
the  sheriff  to  remove  them  with  as  little  injury  and  cost  as 
practicable.  If  owners  of  nets  and  stakes  wish  to  avoid  any 
question  as  to  tho  qnanlum  of  costs,  etc.,  which  they  are  not 
precluded  by  any  law  from  doing,  they  can  do  so  by  remov- 
ing them  themselves. 

There  is  error  in  the  judgment  of  the  court  below. 

Reversed. 
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Leoislatore  of  State  mat  Regulate  the  common  right  of  fishery  in 
the  navigable  waters  thereof,  and  an  act  passed  to  protect  such  right  is  valid: 
MouUon  V.  Libbey,  37  Me.  472;  59  Am.  Dec.  57;  Phippa  v.  StaU,  22  Md.  380; 
85  Am.  Dec.  654,  note  658;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  21;  100 
Am.  Deo.  697. 


Fuller  v.  Fox. 

[101  North  Cabolina,  119.  J 
BviBBNOB  OF  Handwbitino,  founded  on  a  comparison  with  other  writings 
admitted  or  proved  to  be  genuine,  is  inadmissible,  nor  should  the  jury 
be  allowed  to  make  such  comparison. 

T.  M.  Pittman  and  L.  C.  Edwards,  for  the  plaintiff. 

A.  C.  Zollicoffer,  for  the  defendant. 

Davis,  J.  Civil  action,  tried  before  Avery,  J.,  at  Septem- 
ber term,  1888,  of  the  superior  court  of  Vance  County. 

The  plaintiff  alleges  that,  in  1883,  he  made  a  loan  of  $450 
to  \V.  Fox,  who  executed  his  note  therefor,  as  follows:  — 

"  On  or  before  22  day  of  February,  1887,  I  promise  to  pay 
to  I.  I.  Fuller  four  hundred  and  fifty  dollars,  with  eight  per 
cent  interest,  for  value  received.     Feb.  19,  1883. 

(Signed)  "W.  Fox. 

"  T.  W.  Finch." 

That  Fox  died  in  1887,  lea\dng  a  last  will  and  testament, 
which  was  duly  proved,  and  the  defendant,  the  executrix 
therein  named,  qualified  as  such.  He  demands  judgment 
for  the  amount  alleged  to  be  due,  with  interest. 

The  defendant  admits  the  death  of  Fox;  that  he  left  a  will, 
in  which  she  is  named  executrix,  and  that  she  qualified  as 
such;  but  says,  as  to  the  other  material  allegations  of  the 
complaint,  she  has  no  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief,  and  she  denies  them. 

The  following  issue  was  submitted  to  the  jury:  "Did  the 
defendant's  intestate  [testator]  execute  the  note  sued  on?" 
To  this  issue  they  responded,  Yes. 

There  was  evidence  tending  to  prove  the  execution  of  the 
note  by  proving  the  handwriting  of  the  subscribing  witness 
Finch,  and  of  Fox,  and  there  was  evidence  tending  to  prove 
the  contrary.  It  was  in  evidence,  on  behalf  of  the  defendant, 
that  certain  papers  marked  1,  2,  3,  and  4,  with  the  signatures 
of  W.  Fox  thereto,  were  genuine,  and  were  signed  by  him, 
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and  that  the  Bignatures  to  these  papers  were  not  in  the  same 
handwriting  as  that  to  the  note  sued  on. 

The  defendant  offered  to  exhibit  to  the  jury  the  papers 
marked  1,  2,  3.  and  4,  for  their  inspection. 

On  objection,  the  court  refused  to  allow  it,  and  the  defend- 
ant excepted.  The  papers  marked  1,  2,  3,  and  4  were  then 
read  to  the  jury. 

The  only  exception  in  the  record  presented  for  our  con- 
bidoration  is  the  single  question,  Was  there  error  in  refusing 
to  i)errait  the  jury,  for  the  purpose  of  comparison,  to  inspect 
the  papers  which  had  been  testified  to  as  genuine? 

The  counsel  for  the  defendant  concedes  that  it  has  been 
held  to  1)0  the  rule  in  this  state  that  it  was  not  competent, 
in  passing  upon  questions  of  this  character,  to  submit  writ- 
ings, such  as  were  offered  to  the  inspection  of  the  jury,  for 
the  purpose  of  comparison  by  them,  but  he  insists,  with 
earnestness  and  ability,  that  the  rule  is  not  in  harmony  with 
more  recent  decisions  in  many  of  the  states  of  the  Union,  and 
with  the  case  of  Y'atea  v.  YateSy  76  N.  C.  142;  and  that  the 
court  should  not  withhold  from  the  jury  the  inspection  of 
writing  admitted  or  proved  to  be  genuine,  but  should  permit 
such  writings  to  be  submitted  to  the  jury  for  the  purpose  of 
comparison,  and  thus  to  aid  them  in  coming  to  a  correct 
verdict. 

The  law,  as  it  exists  in  the  different  states,  is  not  uniform. 
In  many  of  them  it  has  been  regulated  by  statute,  and  in  somo 
of  them  it  has  been  made  to  conform  to  the  rule  insisted  on  by 
counsel  for  the  defendant:  Rogers  on  Expert  Testimony,  190. 
But  in  most  of  the  states,  and  with  rare  exception,  where  there 
is  no  statutory  reguhition  upon  the  subject,  the  law  is  held  to 
be  as  laid  down  by  Gaston,  J.,  in  Pope  v.  Askew,  1  Ired.  IG; 
35  Am.  Dec.  729;  Rogers  on  Expert  Testimony,  192;  Lawsou 
on  Expert  and  Opinion  Evidence,  400. 

It  will  be  found,  upon  examination,  that  in  Powell  v.  Fuller, 
59  Vt.  688,  and  in  most  of  the  cases  relied  on  by  counsel 
for  the  defendant,  the  papers  permitted  to  go  to  the  jury  for 
inspection  ami  comparison  were  such  as  were  in  evidence  in 
the  cause  for  other  purposes,  or  such  as  wore  first  passed  upon 
by  the  court  and  adjudged  to  bo  genuine. 

We  think  the  cases  of  Pope  v.  Askew,  1  Ired.  16;  35  Am.  Dec. 
729;  Outlaw  v.  Hurdle,  1  Jones,  150;  Otcy  v.  Hoyt,  3  Id.  407; 
Watson  v.  Davis,  7  Id.  178;  Burton  v.  Wilkes,  66  N.  C.  604; 
and  Tuttle  v.  Raincy,  93  Id.  513,  —  settle  the  law  in  this  state  to 
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be  that  testimony  as  to  handwriting,  founded  on  what  is  prop- 
erly called  a  comparison  of  hands,  is  inadmissible,  and  that 
"  a  jury  cannot  decide  by  a  comparison  of  handwriting."  Ju- 
rors are  not  generally  experts  in  handwriting,  and  such  evi- 
dence, for  the  many  reasons  given  in  the  cases  cited,  would 
often  tend  to  confuse  and  mislead  them. 

The  case  of  Yates  v.  Yates,  supra,  is  not  in  conflict  with  these 
authorities.  In  that  case  the  witness,  after  examining  tlie  sig- 
nature of  John  Elber  to  a  deposition,  admitted  to  be  genuine, 
and  his  signature  as  a  witness  to  the  deed  in  controversy,  was 
permitted  to  give  it  as  his  opinion  that  the  latter  signature 
was  not  genuine.  The  witness,  as  an  expert,  was  allowed  to 
compare  the  signature  admitted  to  be  genuine  with  the  sig- 
nature in  dispute,  but  the  paper  was  not  submitted  to  the  in- 
spection of  the  jury,  and  the  comparison  was  not  made  hy 
them,  and  though  there  is  a  dictum  of  Rodman,  J.,  and  a  ref- 
erence to  some  authorities  which  seem  to  sustain  the  position 
of  counsel  for  the  defendant,  the  point  decided  is  in  perfect 
harmony  with  the  authorities  cited. 

In  fact,  Judge  Rodman,  in  admitting  the  testimony  sustain- 
ing the  ruling  of  the  judge  below,  says:  "  This  was  permissible 
under  the  decision  of  Outlaw  v.  Hurdle.'^ 

There  is  no  error. 

AflBrmed. 

EviDBNCB  OF  Handwriting,  founded  on  a  comparison  with  other  vnritings, 
la  generally  inadmissible:  Clark  v.  Wyatt,  15  Ind.  271;  77  Am.  Dec.  90,  and 
note  92.  But  the  question  is  a  disputed  one:  State  v.  Thompson,  80  Mo.  194; 
6  Am.  St.  Rep.  172,  and  note  177. 

EviDENCK  —  Handwriting.  — The  Opinion  of  Experts  a3  to  Glm.  i>e- 
NEsa  OF  Writing  in  dispute,  formed  by  a  comparison  with  other  writings 
proved  to  bo  genuiue,  is  not  admissible,  unless  the  writing  is  so  old  that  liv- 
ing witnesses  cannot  be  had,  and  yet  not  old  enough  to  prove  itself:  Fee  etr. 
V.  Taylor,  83  Ky.  2.59,  One  part  of  a  correspondence  being  in  evidence,  the 
other  part  should  be  adnutted:  Id.  See  also  Hausbergtr  v.  Cochran  etc,  82 
Va.  727. 
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Leathers  v.  Gray. 

nOl  NOBTH  Cabolina,  162.] 

WiLU  — CoxsTRUCTioN.  —  Wliero  a  testator  employs  words  and  phrases  to 
express  his  intention  in  the  disposition  of  his  property  by  will,  that  have 
a  woU-known,  legal,  or  technical  meaning,  he  must  bo  deemed  to  liave 
aaed  them  in  such  sense  in  defining  and  limiting  the  estate  disposed  of, 
Qnlo8s  ho  shall  in  some  appropriate  way,  to  some  extent,  to  bo  seen  in 
the  will,  have  qualified  or  used  them  in  a  different  sense.  And  so  also, 
if  the  U30  of  such  words  brings  his  intention  bo  expressed  within  • 
settled  rule  of  law,  the  latter  must  prevail,  although  the  effect  may  be 
to  disappoint  the  real  intent  of  the  testator. 

Wills  —  Construction.  —  Testator  cannot  ignore,  displace,  and  set  at 
naught  a  rule  of  law  applicable  to  and  affecting  the  disposition  of  his 
property  by  his  will,  in  whole  or  in  part,  and  he  must  express  his  inten- 
tion in  words  appropriate  and  suiEcient  to  express  his  real  meaning,  a.iiA 
if  he  employs  technical  legal  words,  the  technical  meaning  must  pre- 
vail, unless  the  same  shall  be  qualified  or  modified  by  superadded  words 
in  the  will. 

Wills  —  Rclk  in  Suelley's  Case. — Devise  to  a  devisee  "  during  her  nat- 
ural life,  and  after  her  death  to  the  begotten  heirs  or  heiresses  of  her 
body  forever,"  vests  in  the  devisee  an  absolute  estate  in  fee-simple,  ac- 
cording to  the  rulo  in  Shelley's  case.  LecUliers  v.  Oray,  96  N.  C.  548, 
overruled. 

John  W.  Graham^  J.  B.  Balchelor,  and  John  DevereuXj  Jr., 
for  the  petitioner. 

John  Manning  and  A.  W.  Graham,  contra. 

Merrimon,  J.  Tiiis  is  an  application  to  rehear  the  case  of 
Lealhcrs  v.  Gray,  96  N.  C.  548.  The  will  of  Joseph  Arm- 
strong, deceased,  a  clause  of  which  was  interpreted  in  that 
case,  was  executed  on  the  twenty-third  day  of  May,  1839,  and 
the  testator  having  died  in  the  mean  time,  it  was  proven  in 
1840. 

The  following  is  a  copy  of  the  clause  in  question  of  this  will: 
"  I  also  give  and  bequeath  to  my  son,  James  W.  Armstrong, 
the  following  property,  to  be  received  as  soon  as  convenient, 
after  the  death  or  marriage  of  his  mother,  Peggy  Armstrong, 
viz.:  One  half  of  three  tracts  of  land,  all  lying  on  the  waters  of 
Flat  River.  The  first  is  the  tract  my  father  lived  and  died 
on.  containing  220  acres;  the  second  is  the  tract  that  I  bought 
from  Henry  Berry,  containing  17  acres;  and  the  third  is  a 
tract  that  I  bought  from  my  brother,  William  Armstrong,  con- 
taining 21G  acres";  and  also  "I  give  and  bequeath  to  my 
daugliter,  Parthenia  Leathers,  during  her  natural  life,  and  af- 
ter her  death  to  the  begotten  heirs  or  heiresses  of  her  Inxly  for- 
ever, one  half  of  the  three  tracts  of  land,  all  lying  on  the 
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waters  of  Flat  River,"  these  tracts  being  the  same  above 
designated.  This  court  in  interpreting  the  last  recited  clause 
decided  that  Parthenia  Leathers  took  but  a  life  estate  in  the 
lands  devised  to  her,  and  that  her  children  took  and  were 
entitled  to  the  remainder  in  fee  therein. 

The  petitioner  in  this  application,  who  is  the  defendant  in 
the  action,  assigns  error,  and  contends  that  the  words  of  the 
clause,  "  and  after  her  death  to  the  begotten  heirs  or  heiresses 
of  her  body  forever,"  are  words  of  limitation,  and  not  words  of 
purchase,  and  therefore  Parthenia  Leathers  took  the  absolute 
fee-simple  estate  in  one  half  of  the  lands  so  devised,  and  the 
same  passed  by  her  deed  to  the  petitioner. 

It  is  conceded  that  at  the  time  the  will  before  us  became 
operative,  it  was  a  settled  rule  of  law  prevailing  in  this  state, 
that  whenever  the  ancestor  of  any  gift  or  conveyance  took  an 
estate  of  freehold,  —  an  estate  for  life,  —  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immediately 
to  "  his  heirs,"  or  to  the  "  heirs  of  his  body,"  as  a  class,  to  take 
in  succession  as  heirs  to  him,  such  words  are  words  of  limita- 
tion of  the  estate,  and  convey  the  inheritance,  —  the  whole 
property,  —  to  the  ancestor,  and  they  are  not  words  of  pur- 
chase. That  is,  in  such  case,  the  heir  would  take  by  descent 
and  not  by  purchase,  the  ancestor  would  take  the  absolute 
property,  —  the  whole  estate,  —  with  the  right  and  power  to 
dispose  of  it  in  any  lawful  way:  Shelley's  Case,  1  Coke,  104;  2 
Bla.  Com.  243;  2  Minor's  Inst.  241,  242;  2  Washburn  on  Real 
Property,  553;  Davidson  v.  Davidson,  1  Hawks,  163;  Sanders 
V.  Ilyalt,  1  Id.  247;  ITavi  v.  Ham,  1  Dev.  &  B.  Eq.  598;  Allen 
v.  Pass,  4  Dev.  &  B.  77;  Floyd  v.  Thompson,  4  Id.  479;  IIollo- 
well  V.  Kornegay,  7  Ired.  261;  Weatherly  v.  Armfield,  8  Id.  25; 
Folk  V.  Whitley,  8  Id.  133;  King  v.  Utley,  85  N.  C.  69;  Mills  v. 
Thome,  95  Id.  362. 

But  it  is  seriously  contended  that  this  rule,  commonly 
called  the  rule  in  Shelley's  case,  has  no  proper  application  to 
the  clause  of  the  will  under  consideration,  because  it  suffi- 
ciently appears  that  the  words  thereof,  "  begotten  heirs  or 
lieiresses  of  her  body,"  were  not  used  in  a  strict  technical 
sense,  but  to  imply  simply  the  children,  male  or  female,  or 
both,  of  Parthenia  Leathers,  in  which  case  her  children  would 
take  as  purchasers.  We  accepted  this  view  as  the  correct  one, 
giving  effect  to  the  intention  of  the  testator,  and  made  the  de- 
cision, the  correctness  of  which  is  now  called  in  question. 
But  after  hearing  the  case  reargued,  and  having  given  the 
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question  raised  much  further  consideration,  we  are  of  opinion 
that  although  the  intention  of  the  testator  may  have  been,  — 
no  doubt  was,  —  such  as  wo  declared  it  to  be,  he  failed  to  ex- 
press his  purpose  consistently  with  a  settled  rule  of  law,  which 
it  is  our  duty  to  uphold  and  enforce. 

When  a  testator  employs  words  and  phrases  to  express  his 
intention  in  the  disposition  of  his  property  by  will,  that  have 
a  well-known  legal  or  technical  meaning,  he  must  be  deemed 
to  have  used  them  in  such  sense  in  defining  and  limiting  the 
estate  disposed  of,  unless  he  shall  in  some  appropriate  way,  to 
somo  extent  to  be  seen  in  the  will,  have  qualified  or  used  them 
in  a  different  sense.  And  so  also,  if  the  use  of  such  words 
bring  his  intention  so  expressed  within  a  settled  rule  of  law, 
tlie  latter  must  prevail,  although  the  effect  may  be  to  disap- 
jioint  the  real  intention  of  the  testator. 

Otherwise,  technical  words  would  have  no  certain  meaning 
o:  effect,  and  the  rule  of  law  would  be  subverted  in  order  to 
effectuate  the  real  intention  of  the  testator,  unexpressed  or 
imperfectly  expressed.  It  is  said,  however,  that  the  real  in- 
tention of  the  testator  must  have  effect,  and  so  it  must,  but 
tlic  real  intention  recognized  and  enforced  by  the  law  is  that 
expressed  in  the  will,  and  this  is  to  bo  ascertained  by  a  legal 
interpretation  of  the  language  employed  to  express  it. 

Moreover,  a  testator  cannot  ignore,  displace,  and  set  at 
naught  a  rule  of  law  applicable  to  and  affecting  the  disposi- 
tion of  his  property  by  his  will,  in  whole  or  in  part,  —  the  rule 
of  law  must  prevail,  —  he  must  make  his  disposition  of  his 
property  as  allowed  by  and  consistently  with  it;  it  determines 
the  meaning  and  effect  of  his  will,  and  its  several  parts,  by 
the  language  employed  in  it,  and  not  by  what  is  intended,  but 
not  expressed,  or  not  sufficiently  expressed.  He  must  express 
his  intention  in  words  appropriate  and  sufficient  to  express 
his  real  meaning,  and  if  he  employs  technical  legal  words,  the 
technical  meaning  must  prevail,  unless  the  same  shall  be 
qualified  or  modified  by  superadded  words  in  the  will. 

The  material  part  of  the  clause  in  question  of  the  will  be- 
fore us  is:  "I  give  and  bequeath  to  my  daughter,  Parthenia 
Leathers,  during  her  natural  life,  and  after  her  death  to  the 
begoUcM  heirs  or  heirespes  of  her  body  forever,  one  half  of  the 
three  tracts  of  land,"  etc.  Omitting,  for  the  present,  from 
this  elause  the  word  "heiresses,"  the  words  thereof  "heirB 
....  of  her  body"  have  a  technical  legal  meaning,  and  it  is 
clear,  —  nothing  else  appearing, — created  an  estate-tail  in  the 
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devisee  named,  which  was  converted  by  the  statute  (Acts  of 
1784,  c.  204,  sec.  5;  Code,  sec.  1325)  into  an  estate  in  fee-sim- 
ple. That  statute  provides  that  "every  person  seised  of  an 
estate-tail  shall  be  deemed  to  be  seised  of  the  same  in  fee-sim- 
ple," etc.,  and  applies  to  the  will  under  consideration:  Sol- 
lowell  v.  Kornegay,  supra;  Weatherly  v.  Armfield,  supra;  Folk 
V.  Whitley,  supra. 

If  there  were  words  in  the  context  clearly  showing  that  the 
testator  did  not  use  the  words  "heirs  ....  of  her  body"  in 
their  technical  sense,  but  to  imply  children  of  the  devisee, 
then  in  that  case  these  words  would  be  treated  as  words  of 
purchase,  and  the  devisee  would  have  taken  but  a  life  estate, 
and  her  children  would  have  taken  the  remainder.  But  upon 
further  reflection  and  scrutiny,  wo  think  there  are  no  words 
of  the  context  that  can  fairly,  in  view  of  numerous  decisions 
of  this  and  other  courts,  be  construed  as  having  such  qualify- 
ing effect.  Superadded  words  to  have  such  effect  must  have 
appropriate  pertinency  in  meaning  and  bearing;  the  purpose 
to  qualify  and  change  the  technical  meaning  of  language  used 
must  appear  with  reasonable  certainty.  It  seems  to  us  that 
the  words  "or  heiresses,"  used  in  the  clause  referred  to,  can- 
not have  such  or  any  qualifying  effect.  In  their  direct  con- 
nection, the  next  preceding  word,  "heirs,"  imply  and  embrace 
"heiresses,"  and  all  they  mean  or  can  mean,  in  their  connec- 
tion; they  are  mere  expletives,  and  servo  no  useful  purpose. 
The  phrase  "her  heirs  or  heiresses  "  means  no  more  than  that 
the  testator  devised  the  land  to  his  daughter  and  the  heirs  of 
her  body,  male  and  female,  and  the  course  of  descent  is  not 
changed  in  any  degree  from  what  it  would  be  if  the  word 
"heiresses  "  did  not  appear,  nor  does  that  word  suggest  or  im- 
ply children  of  the  testator  any  more  than  the  word  "heirs": 
Donnell  v.  Mateer,  5  Ired.  Eq.  7;  Coon  v.  Rice,  7  Ired.  217; 
Folk  V.  IVhitney,  supra;  Worrell  v.  Vinson,  5  Jones,  91;  Gillia 
V.  Harris,  6  Jones  Eq.  267;  2  Minor's  Inst.  351;  Washburn  on 
Real  Property,  274;  note  to  Shelley^s  Case,  1  Coke,  262. 

In  our  efforts,  heretofore,  to  effectuate  what  seemed  to  us  to 
be  the  real  intention  of  the  testators,  we  followed,  to  some  ex- 
tent, the  case  of  Jarvis  v.  Wyatt,  4  Hawks,  227.  In  our  further 
researches  we  find  that  case  to  be  questionable  authority.  In- 
deed, it  has  in  effect  —  not  in  terms  —  been  overruled  by  nu- 
merous decisions.  In  Chambers  v.  Payne,  6  Jones  Eq.  276, 
this  court,  commenting  on  it,  say:  "Of  that  case  it  is  only 
necessary  for  us  to  remark  that  the  point  decided  may  be 
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Bupportcd  by  tho  peculiar  language  of  the  will,  or  if  it  cannot 
bo  supported  on  that  ground,  it  must  bo  considered  as  having 
been  overruled  by  numerous  cases  since  adjudicated  upon  the 
point,  to  several  of  which  we  have  already  referred." 

It  follows  that  under  the  devise  in  question  Parthenia  Leath- 
ers took  tho  fee-simple  estate  in  the  land  described  in  tho 
pleadings,  and  that  the  plaintiff  in  the  action  was  not  entitled 
to  recover. 

Tho  prayer  of  the  petitioner  must,  therefore,  bo  granted. 
The  case  must  be  reheard,  and  the  judgment  of  this  court,  en- 
tered therein  at  the  February  term  of  1887,  must  be  set  aside, 
and  judgment  must  bo  entered  affirming  the  judgment  of  the 
superior  court. 

Prayer  of  tho  petitioner  granted. 

Davis,  J.,  dissented,  and  said  that  "by  tho  uao  of  the  words,  'I  give  and 
bequeath  to  my  daughter  Parthenia  Leathers,  during  her  natural  life,  and  af- 
ter her  death  to  the  begotten  heirs  or  heiresses  of  her  body,  one  half  of  three 
tracts  of  land,'  etc.,  I  think  it  manifest  that  it  was  not  only  the  paramount 
intent,  but  the  only  intent,  of  tho  testator  to  give  tho  land  to  his  daughter 
for  life,  with  remainder  to  her  children,  sons  and  daughters;  but  under  the 
rule  in  Shelley's  case,  that  would  not,  in  the  least,  alter  tho  construction  to 
bo  placed  upon  his  will;  if  he  used  tho  words  'the  begotten  heirs  or  heir- 
esses of  her  body  '  sis  meaning  simply  heirs  in  tho  technical  sense  of  that 
word,  for  I  believe  it  will  bo  conceded  that  tho  rule  often,  and  in  cases  of 
wills  written  by  unprofessional  persons  of  tenor  than  otherwise,  defeats  tho 
intent,  and  the  single  and  only  intent  of  tho  testator,  yet  whatever  may 
have  been  liis  intent,  if  he  used  the  words  'heirs'  simply,  without  superadded 
words  to  limit  or  explain  its  moaning,  tho  technical  meaning  would  follow. 
From  the  whole  clause  of  tho  testator's  will,  it  seems  to  me  quite  clear  that 
he  used  the  word,  not  in  any  technical  sense,  but  as  de.<^cn]i(io  jKi'soiwrum, 
and  liis  one  intent,  and  only  intent,  was  to  givo  tlio  land  to  his  daughter  for 
life,  remaiuder  to  lier  children.  Tho  rule  in  Shelley's  case  is  based  upon  the 
idea  that  there  i?  in  the  mind  of  the  maker  of  the  instrument,  that  cornea 
under  its  operation,  two  intents:  one  a  paramount,  or  general,  or  legal  intent, 
aa  it  is  called;  and  the  other  a  particular  or  prescribed  intent;  and  if  both  in- 
tents cannot  have  effect,  tho  latter  nmst  yield  to  the  former:  See  the  ques- 
tion discusiod  by  Pcarsou,  J.,  in  Ward  v.  Jones,  5  Irod.  Eq.  400;  Leaihfra  v. 
Gray,  90  N.  C  548.  It  is  a  rule  of  construction  that  when  technical  worda 
or  phrases  are  used,  nothing  cLo  appearing,  they  must  bo  taken  in  their  tech- 
nical sense,  and  when  tho  word  'heirs,'  or  'heirs of  the  body, 'are used  alone, 
without  anytbing  to  show  that  they  were  not  so  intended,  tho  tcclinical 
meaning  nm-it  prevail,  because,  standing  alone,  there  can  be  no  other  certain 
meaning  given  them;  but  it  has  been  held  and  is  settled  in  this  state  that  su- 
peradded words,  'equally  to  bo  divided,' and  like  qualifying  words  which 
ahow  that  they  were  not  used  in  a  technical  sense,  will  prevent  tho  oiK-ra- 
tiou  of  tho  rulo  in  Shelley's  case:  .yfill.i  v.  Tliornc,  95  N.  C.  302,  and  author- 
itiea  there  cited;  Chambers  v.  Payne,  0  Jones  Eq.  270.  Such  words  are  not 
treated  as  suridusage,  but  as  aids  to  show  the  true  meaning  of  the  testator. 
Suppose  the  teatator  in  the  case  before  us  had  added,  by  way  of  explanation, 
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'  by  heirs  and  heiresses  I  mean  sons  and  daughters,' it  would  clearly  have 
shown  that  he  did  not  use  them  in  any  technical  sense,  and  I  apprehend  that 
in  that  case  the  rule  in  Shelley's  case  would  not  be  insisted  on;  and  yet,  it 
seems  to  me,  that  is  clearly  what  ho  meant,  and  I  cannot  conceive  of  their 
use  by  him  in  a  technical  sense,  unless  you  treat  the  word  '  heiresses '  as  sur- 
plusage, and  if  that  word,  in  connection  with  other  parts  of  his  will,  tends  to 
show  his  meaning,  I  do  not  see  why  wo  should  reject  it. 

"  I  think  we  have  no  right  to  reject,  as  surplusage,  any  word  or  words  used 
by  the  testator  that  may  tend  to  show  or  aid  in  showing  what  he  meant.  It 
is  his  will  that  must  prevail,  and  if  it  is  apparent  that  he  used  a  technical 
word  not  in  a  technical  sense,  the  meaning  attached  to  it  by  him  should  gov- 
ern in  the  construction  of  the  will. 

"If  it  be  said  that  by  'heirs  or  heiresses'  is  meant  nothing  more  than 
heirs,  I  think  the  answer  is,  that  it  shows  none  the  less  conclusively  that  the 
words  were  not  used  by  the  testator  in  the  technical  sense,  importing  the 
class  of  persons  who  take  definitely  as  heirs.  Whatever  in  tlie  past  may 
have  been  the  value  of  the  rule  in  Shelley's  case,  I  think  it  should  be  strictly 
construed  when  otlierwise  it  would  defeat  the  manifest  intention  of  the  tes- 
tator. I  think  the  tendency  of  the  modern  decisions  in  America  is  to  limit 
its  operation  to  cases  that  come  technically  within  the  rule,  and  in  many  of 
the  states  it  has  been  abolislied  by  statute.  It  is  a  rule  Ijy  which  the  mean- 
ing of  the  testator  is  construed,  and  when  this  meaning  is  clear,  I  do  not  see 
why  it  should  be  defeated  by  a  too  liberal  construction  of  the  rule  of  con- 
struction. As  much  as  tlie  memory  of  Coke  is  to  bo  venerated  for  his  great 
legal  learning,  I  think  with  all  his  faults,  if  not  crimes,  while  attorney-gen- 
eral, his  services  in  behalf  of  popular  rights  and  civil  liberty  in  resisting  the 
encroachments  and  tyranny  of  the  house  of  Stewart  entitle  him  to  far  more 
lasting  fame  than  did  his  services  in  the  legal  war  carried  on  by  the  bench 
and  bar  between  the  '  Shelleyites '  and  the  '  anti-Shelleyites. ' 

"The  record  shows  that  the  merits  are  with  the  defendant,  who  purchased 
for  value,  and  I  regret  the  more  for  that  reason  that  I  cannot  concur  in  the 
opinion  of  my  brethren  in  reversing  the  former  decision,  and  am  glad,  in  this 
case  at  least,  a  strict  adherence  to  the  rule  is  in  the  interest  of  justice. " 

Where  Technical  Words  are  Used  in  a  will,  the  testator  is  presumed 
to  use  them  in  their  technical  sense,  unless  a  contrary  intention  is  clearly  in- 
dicated in  the  context:  Sims  v.  Conger,  39  Miss.  231;  77  Am.  Dec.  671;  War- 
ner v.  Miltevbergcr,  21  Md.  264;  83  Am.  Dec,  573;  Hoope'a  Appeal,  61  Pa. 
St.  220;  100  Am.  Dec.  562,  and  notes  to  these  cases;  Comfort  v.  Matlier,  2 
Watts  &  S.  450;  37  Am.  Dec.  523. 

Construction  of  Words  "Heirs,"  "Heirs  oi"  Body,"  or  "children," 
under  the  rule  in  Shelley's  case:  Ware  v.  Richardson,  3  Md.  505;  56  Am.  Dec. 
762;  Kay  v.  Conmr,  8  Humph.  624;  49  Am.  Dec.  690;  Carr  v.  Estill,  16  B. 
Mon.  309;  63  Am.  Dee.  548;  Couraey  v.  Davis,  46  Pa.  St.  25;  84  Am.  Dec. 
519,  and  notes  to  these  cases;  Shimer  v.  Mann,  99  Ind.  190;  50  Am.  Rep.  82; 
Allen  V.  Craft,  109  Ind.  476;  58  Am.  Rep.  425;  Cow^  v.  Combs,  67  Md,  II; 
1  Am.  St.  Rep.  358. 

Technical  Words  in  a  Will.  —  It  is  not  necessary  that  technical  lan- 
guage should  be  used  to  create  a  trust,  but  the  intention  of  the  testator,  if 
apparent,  will  be  carried  into  effect:  Anderson  v.  Crist,  113  Ind.  65. 

Words  in  a  Will.  —  "Children"  may  be  Construed  as  equivalent  to 
"issue,"  in  order  to  effectuate  the  intention  of  testator:  Smith  v.  Fox'i 
Adm'r,  82  Va.  763. 
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CowLEs  V.  Hardin. 
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SHSRirr'a  Sale  —  Purchaser.  — Where,  at  a  sheriff's  sale,  the  purchaser 
is  the  deputy  of  the  officer  selling,  but  has  no  connection  with  or  con- 
trol over  the  process  or  the  sale  made  under  it,  the  sale  is  not  void,  and 
such  purchaser  may  convey  a  good  title  to  other  innocent  purchasers. 

Sheritf's  Sale.  —  Failure  of  Suerot  to  give  the  defendant  in  execution 
the  statutory  notice  of  the  levy  and  return  thereof  is  a  mere  irregu- 
larity, which  the  purchaser  at  the  sale  is  not  bound  to  notice,  and  which 
does  not  render  the  sale  void.  If  the  debtor  sufifers  injury  therefrom, 
his  remedy  is  against  the  officer  making  the  sale. 

Ejectment,  by  Cowles  against  Hardin  and  others.  Plaintiff 
claims  title  from  Murray,  a  purchaser  at  9beriff'8  sale,  under 
execution  against  Cousins. 

C.  H.  Armfield^  for  the  plaintiff. 

Batchelor  and  DevereuXj  for  the  defendants. 

Merrimon,  J.  The  plaintiff  showed  a  grant  from  the  state 
to  one  Holsclaw,  and  a  conveyance  from  the  latter  to  one 
Cousins. 

In  order  to  show  title  out  of  Cousins,  and  in  himself,  he 
offered  evidence  of  the  following  facts:  Robert  Munday  was, 
in  1857,  a  deputy  sheriff  under  D.  C.  McCanless,  high  sheriff 
of  Watauga  County.  An  execution,  issuing  upon  a  judgment 
rendered  by  a  justice  of  the  peace  against  Cousins,  was,  either 
by  the  deputy  or  the  sheriff,  levied  upon  the  lands  of  the  deb- 
tor, returned  to  the  county  court,  from  which  a  venditioni 
exponas  issued,  under  which  the  land  was  sold  by  the  high 
sheriff,  when  the  deputy  became  the  purchaser,  and  took  the 
sheriff's  deed.  It  did  not  appear  that  Cousins  ever  had  notice 
of  the  levy  and  return,  or  that  an  order  of  sale  had  been  made. 
Munday  took  possession  and  retained  it  for  a  number  of  years, 
with  the  knowledge  of  Cousins. 

The  plaintiff  in  this  action  acquired  Munday's  title  through 
sale  under  execution,  on  a  judgment  rendered  in  favor  of  one 
Blair. 

The  defendants  asked  the  court  to  instruct  the  jury  "  that 
if  Robert  Munday  was  a  deputy  sheriff  at  the  time  he  made 
the  levy  hereinbefore  spoken  of,  and  at  the  time  of  the  sheriff's 
sale  of  the  twenty-five-acrc  tract,  then  the  purchase  of  the  land 
by  him  would  be  void,  and  no  title  would  pass  to  him  by  vir- 
tue of  said  sale."  The  court  declined  this  prayer  because  it 
assumes,  as  a  matter  of  fact,  that  Munday  made  the  levy, 
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whereas  the  evidence  was  to  the  effect  that  he  or  McCanless, 
the  sheriff,  made  it,  as  is  admitted  by  the  defendant  in  his 
statement  of  this  case.  The  court  likewise  declined  so  to 
charge,  because  it  was  of  opinion  that,  as  stated,  it  was  not 
correct  as  a  principle  of  law,  the  sheriff,  McCanless,  having 
made  the  sale,  and  the  same  never  having  been  attacked  in 
any  way  for  collusion,  fraud,  etc. 

The  defendants  also  requested  the  court  to  charge  the  jury 
"  that  if  Cousins  had  no  notice  of  said  levy,  or  of  its  return 
into  court,  or  of  the  judgment  of  the  county  court  ordering 
pnid  sale,  then  the  sale  would  be  void." 

The  court  declined,  being  of  opinion  that  the  principle  did 
not  obtain  when  the  defendant  in  the  execution,  Cousins,  in 
this  instance,  had  knowledge  of  the  sale  under  execution,  the 
purchase  by  Munday,  the  execution  of  sheriff's  deed,  and  claim 
and  possession  thereunder  by  Munday  until  he  left  the  state 
two  years  thereafter,  and  acquiesced  therein;  and  when  the 
rights  of  subsequent  purchaser  had  intervened,  as  in  the  case 
at  bar,  the  court  was  of  opinion  that  under  the  circumstances 
of  this  case,  when  the  levy  was  made  and  returned,  and  order 
of  sale  was  entered  by  the  court,  and  venditioni  exponas  was 
issued  in  pursuance  thereof,  the  law  would  raise  a  presumption 
in  favor  of  this  plaintiff — the  purchaser  at  execution  sale  of 
Munday's  estate,  —  that  all  necessary  intermediate  acts,  orders, 
and  decrees  were  performed  and  made  by  the  court. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendants  appealed. 

It  does  not  appear  that  the  deputy  sheriff  levied  the  exe- 
cution issued  by  the  justice  of  the  peace  upon  the  land  in 
question,  but  if  he  did,  he  had  no  further  connection  with 
it.  The  venditioni  exponas  issued  to  the  sheriff,  and  by  vir- 
tue of  it  he  sold  the  land,  and  the  mere  fact  that  a  person 
who  was  the  slieriff's  deputy,  but  not  charged  with  selling 
it,  purchased  the  land  at  the  sale  made  by  the  sheriff,  could 
not  render  the  sale  void.  The  buyer — a  deputy  sheriff  — 
had  no  official  authority  in  connection  with  or  control  over 
the  process,  and  the  sale  made  under  it,  and  he  might  bid  and 
buy  at  it  on  the  same  footing  as  a  person  without  official  au- 
thority, —  indeed  as  to  the  sale  he  had  none.  If  the  sheriff 
and  his  deputy  colluded  and  perpetrated  a  fraud  in  the  sale 
and  purchase,  the  defendant  in  the  execution  would  have  his 
remedy,  but  this  would  not  render  the  sale  void  per  ae,  nor 
could  it  affect  adversely  innocent  purchasers. 
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The  statutory  regulations  pertinent,  prevailing  at  the  time 
of  the  levy  mentioned  was  made,  required  that  the  defend- 
ants in  the  execution  should  have  notice  of  it  and  the  return 
thereof,  but  the  absence  of  such  notice  was  only  an  irregularity 
that  did  not  render  the  sale  void.  The  purchaser  was  not 
bound  to  see  that  such  notice  was  given,  and  if  the  defendant 
in  the  execution  suffered  injury  because  he  did  not  have  it, 
he  liad  his  remedy  against  the  sheriff  or  other  oflBcer.  It  seems, 
however,  that  he  had  knowledge  of  the  sale,  and  did  not  com- 
plain of  it  on  that  or  any  account.  The  purchaser  was  not 
bound  to  take  notice  of  such  irregularities:  Burke  v.  Elliot  I  y  4 
Ired.  355;  42  Am.  Dec.  142. 

Affirmed.  

Dkpott  Shkki77  mat  Makb  Valid  Pubchasb  at  execution  sale  conducted 
by  hia  co-depaty:  WorUind  v.  Keinborlin,  C  B.  Mon.  608;  44  Am.  Dec.  785, 
note  788. 

NoN-coMPLiAJiCB  WITH  Statutoht  Pkovision  as  to  the  levy  and  notice 
does  not  vitiate  the  sale.  The  remedy  is  against  theoiBcer:  Smilh  v.  Randall, 
6  Cal.  47;  65  Am.  Dec.  475,  note  480;  Evans  v.  liobberwn,  92  Mo.  192;  1  Am. 
St.  Rep.  701. 
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Pleadino  and  Practice.  — In  Action'  by  a  Constable  for  the  wrongful  tak- 
ing of  goods  from  hia  possession,  it  is  not  necessary  for  him  to  refer  to 
the  writ  under  which  he  took  possession,  in  his  complaint,  nor  allege  that 
he  obtained  any  property  in  or  possession  to  the  property  by  virtue  of 
such  writ. 

Executions. — Where  Officer  has  Levied  upon  and  has  possession  of 
goods,  he  has  a  special  property  therein  for  the  purpose  of  selling  and 
applying  the  proceeds  to  the  payment  of  the  judgment  specified  in  tlie 
executions  levied,  and  the  remainder  to  the  satisfaction  of  any  other  ex- 
ecutions properly  in  his  hands,  even  though  not  actually  levied. 

EiictmoNs. — Where  Officer  has  Levied  his  Execction  against  prop- 
erty, and  has  taken  it  into  possession,  other  officers  having  like  execu- 
tions may  make  other  constructive  levies  upon  the  same  property,  and 
though  not  untitled  to  its  possession,  they  are  entitled  to  have  the  prop- 
erty, or  the  proceeds  of  the  sale  thereof,  applied  to  the  satisfaction  of 
their  executions  in  their  order,  after  the  execution  first  levied  has  been 
satisfieil;  and  it  is  the  duty  of  tho  officer  making  the  first  levy,  aud  liaving 
notice  of  tho  second  and  other  constructive  levies,  to  thus  apply  the  prop, 
erty  and  tlio  procccils  of  tho  sale  thereof. 

Executions. —  Whekk.  Officer  has  Pkopkrty  in  his  hands  under  an  ex- 
ecution levied  upon  it,  and  ho  is  wrongfully  deprived  of  such  possession, 
tlio  measure  of  (lamages  against  the  wrong-doer  is  the  money  due  upon 
the  execution  levied  and  lliat  duo  upon  executions  in  his  hands  not  ac- 
tually levied,  mchiding  costs,  at  the  time  of  the  wrongful  taking. 
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Damages.  Plaintiff  alleges  that,  as  constable,  he  levied  at- 
tachments and  an  execution  upon  certain  goods,  and  took  the 
Bame  into  his  possession,  whereupon  defendant  unlawfully 
seized  and  forcibly  took  the  same  from  him,  and  devoted  them 
to  his  own  purposes.  Defendant  entered  a  general  denial,  and 
alleged  that,  as  sheriff,  he  levied  executions  upon  the  goods 
mentioned,  and  sold  the  same.  The  other  facts  sufficiently 
appear  from  the  opinion. 

George  H.  Smathers,  for  the  plaintiff. 

G.  S.  Ferguson,  for  the  defendant. 

Mebrimon,  J.  The  first  exception  is  without  force.  It  was 
neither  necessary  nor  proper  to  mention  or  to  make  any  alle- 
gation in  the  complaint  in  respect  to  the  warranty  of  attach- 
ment mentioned.  They  were  produced  on  the  trial  as  evidence 
explanatory  how  the  plaintiff  came  to  have  possession  at  first 
of  the  property  in  controversy.  It  may  be  that  they  were  un- 
necessary for  that  purpose,  but  no  objection  was  made  on  that 
ground.  It  is  not  proper,  ordinarily,  to  allege  in  the  plead- 
ings merely  evidential  facts,  whether  documentary  or  other- 
wise, or  the  evidence  of  the  plaintiff's  cause  of  action  alleged, 
or  of  the  defense  relied  upon  in  the  action.  The  pleadings 
should  state  in  an  orderly  way  only  the  facts  which  constitute 
the  cause  of  action  and  the  defense. 

If  the  evidence  of  the  plaintiff  himself,  received  on  the  trial 
without  objection,  be  accepted  as  true,  then  unquestionably 
he  was  entitled  to  recover  in  this  action.  He  testified  that  on 
the  eleventh  day  of  December,  1885,  he  had  possession  and 
control  of  the  goods  in  question,  and  levied  an  execution — it 
must  be  taken  to  have  been  in  all  respects  a  valid  and  proper 
one — on  the  same;  that  in  the  course  of  the  same  day  other 
like  executions  came  into  his  hands,  which  he  had  not  levied 
on  the  goods  at  the  time  the  defendant  came  upon  him,  as 
sheriff,  seized  the  property,  and  forcibly  deprived  him  of  the 
possession  thereof. 

As  the  plaintiff  so  levied  upon  and  had  possession  of  the 
goods,  he  had  a  special  property  therein  for  the  purpose  of 
selling  the  same  and  applying  the  proceeds  of  the  sale  to  the 
payment  of  the  judgment  specified  in  the  execution  levied,  and 
to  the  satisfaction  of  any  other  executions  properly  in  his 
hands,  though  they  were  not  actually  levied.  The  property, 
by  virtue  of  the  levy  and  seizure  thereof,  was  in  custodio  legis, 
and  might,  indeed  ought,  properly  to  have  been  applied  to  the 
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rxpcution  then  in  the  hands  of  the  plaintifT  as  constable,  al- 
though, except  as  to  the  first  one  mentioned,  they  had  not 
been  actually,  but  only  constructively,  levied.  As  the  prop- 
erty levied  upon  was,  or  the  proceeds  of  the  sale  thereof  under 
the  levy  were,  in  the  custody  of  the  law,  the  officer  was  required 
to  apply  tlic  same  properly  to  the  satisfaction  of  other  execu- 
tions in  their  order  then  current  and  requiring  by  the  exigency 
of  the  same  such  application.  The  law  is  true  to  its  purposes, 
and  will  not  allow  its  final  process,  going  against  the  property 
of  individuals,  to  bo  disappointed  or  defeated  while  it  has  in 
its  custody  and  control  property  or  money  of  the  persons 
ngainst  whose  property  such  process  goes  that  ought  to  serve 
its  purpose. 

There  can  be  but  one  actual  levy  of  one  or  more  executions 
upon  personal  property  at  one  and  the  same  time,  because  the 
officer  in  making  tiie  same  seizes  or  gets  possession  and  con- 
trol of  it,  and  has  a  special  property  therein  and  ownership 
thereof  that  excludes  and  prevents  other  like  levies,  which 
levy,  however,  as  we  have  already  seen,  places  the  property  in 
custodio  legis,  to  be  applied  in  proper  cases,  if  need  be,  to  other 
executions.  Other  officers  having  like  executions  may  make 
other  levies  upon  the  same  property,  but  these  will  be  con- 
structive in  their  nature  and  entitle  the  officers  making  them, 
in  their  order,  to  have  the  property  or  the  proceeds  of  the  sale 
thereof  after  the  executions  under  and  in  pursuance  of  which 
the  first  actual  levy  proper  was  made  shall  be  satisfied.  It  is 
the  duty  of  the  officer  making  the  first  levy,  and  having  notice 
of  the  second  and  other  constructive  levies,  to  so  apply  the 
property  and  the  proceeds  of  the  sale  thereof,  and  the  courts 
will,  if  need  be,  compel  him  to  do  so.  Tiie  late  Chief  Justice 
Pearson  meant  no  more  than  this  when  he  said,  in  Bland  v. 
WliitficUl,  1  Jones,  125,  that  "wlien  an  officer  has  already  lev- 
ied and  taken  the  property  into  possession,  a  second  officer 
may  make  a  second  levy  by  going  where  the  property'  is,  and 
making  tlie  indorsement  on  his  execution.  In  this  case  ho 
has  no  right  to  toueij  tlie  property,  and  tlie  levy  gives  him  the 
right  to  it  nfter  the  first  execution  is  satif^fied."  Such  a  levy 
is  necessarily  only  constructive.  The  ofiieer  making  it  cannot 
get  possession  of  the  property  until  tlie  first  levy  shall  be  over. 
It  is  the  levy  of  the  execution  on  personal  property  that  creates 
the  lien  on  the  same  in  favor  of  the  judgment  creditor,  and 
hence  the  proceeds  of  the  sale  of  the  property  must  be  applied 
to  the  satisfaction  of  each  execution  in  the  order  as  to  time  of 


Sept.  1888.]  Penland  v.  Leatherwood.  41 

the  levy  of  the  same.  It  is  difficult  to  see  how  otherwise 
numerous  judgment  creditors  of  their  common  judgment  debt- 
ors could  have  just  benefit  of  executions  issued  upon  their 
respective  judgments  going  against  the  debtor's  personal  prop- 
erty. It  is  otherwise  as  to  the  debtor's  real  property;  as  to  it, 
the  docketed  judgment  creates  a  lien  thereon  in  favor  of  the 
creditor,  and  a  levy  serves  no  other  purpose  than  to  designate 
the  particular  property  sold  or  to  be  sold:  State  v.  Poor,  4 
Dev.  &  B.  884;  34  Am.  Dec.  887;  Jones  v.  Judkins,  4  Dev.  & 
B.  454;  84  Am.  Dec.  892;  Alexander  v.  Springs,  5  Ired.  475; 
Barham  v.  Massey,  5  Id.  192;  Rives  v.  Porter,  7  Id.  74;  Free- 
man on  Executions,  sees.  185,  262,  268;  Herman  on  Execu- 
tions, sees.  172,  174. 

If,  therefore,  the  plaintiff  testified  truly  on  the  trial,  he  had 
such  special  property  in  and  ownership  of  the  goods  in  dis- 
pute as  entitled  him  to  recover  in  this  action,  his  measure  of 
damage  being  the  whole  sum  of  money  due  upon  the  execu- 
tion actually  levied  upon  the  goods,  as  well  as  that  due  upon 
the  executions  in  his  hands  not  actually  levied,  including 
costs,  at  the  time  the  defendant  seized  the  goods  and  took  the 
same  from  him. 

If,  however,  the  defendant,  as  his  testimony  tended  to  prove, 
levied  executions  in  his  hands  while  the  warrants  of  attach- 
ment were  in  the  hands  of  the  plaintiff  and  levied  by  him, 
and  before  the  latter  received  the  executions  that  first  came 
into  his  hands,  then  the  property  should  have  been  devoted 
to  the  executions  in  the  hands  of  the  defendant  at  that  time, 
and  constructively  levied,  subject  to  the  levy  of  the  warrants 
of  attachment.  Or,  if  the  defendant  levied  coni-lructively  the 
executions  in  his  hands  after  the  plaintiff  levied  the  execution 
first  in  his  hands,  actually  or  constructively,  and  before  the 
plaintiff  received  the  executions  which  he  said  he  did  not 
iQvy,  then  the  property  should  have  been  first  devoted  to  the 
first  execution  so  levied  by  the  plaintiff;  secondly,  to  the  exe- 
cution first  so  levied  by  the  defendant;  thirdly,  to  the  execu- 
tion that  came  into  the  hands  of  the  plaintiff  next  after  the 
levy  60  made  by  the  defendant;  and  fourthly,  to  the  execu- 
tions that  came  last  into  the  hands  of  the  defendant,  if  he 
made  a  proper  constructive  levy  of  the  same. 

There  was  some  evidence  tending  to  show  such  order  of 
levies,  made  constructively  and  successively,  after  the  first 
actual  levy  made  by  the  plaintiff. 

But  the  court  instructed  the  jury  that  the  defendant,  as 
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eheriff,  could  not  make  such  constructive  levy  of  executions 
in  his  hands;  and,  in  effect,  further,  that  the  plaintiff"  had  the 
right  to  devote  the  property  levied  upon  by  him  to  the  satisfac- 
tion of  the  execution  that  first  came  into  his  hands  and  was 
levied;  and  also,  secondly,  to  the  execution  that  subsequently 
came  into  his  hands,  although  in  the  mean  time  the  defendant, 
as  sheriff*,  may  have  made  a  constructive  levy  of  executions 
in  his  hands  upon  the  same  property.  Such  instruction  was 
erroneous. 

For  reasons  already  stated,  the  court  should  have  instructed 
the  jury,  in  applying  the  law,  substantially  as  it  is  above 
stated.  The  appellant  is  entitled  to  a  new  trial,  and  we  so 
adjudge.  

Lien  Created  by  Seizckk  of  Property  ukder  Execution  ia  prior  and 
superior  to  that  of  every  execution  sobsequently  levied,  and  cannot  bo  de- 
feated by  such  subsequent  levy,  though  it  is  made  upon  a  senior  execution: 
Knox  V.  Webster,  18  Wis.  406;  86  Am.  Dec.  779,  note  783;  Leac/i  v.  Pine,  41 
m.  65;  89  Am.  Dec.  375,  note  380. 

PRiORmr  OP  Liens  in  case  of  several  executions  in  the  hands  of  the  same 
officer:  Million  v.  Commomoeallh,  1  B.  Mon.  310;  36  Am.  Dec.  680,  note  683. 

Replevin,  What  Amount  may  be  Recovered  in,  where  property  ia 
taken  from  an  odiccr  holding  it  under  execution:  Booth  v.  Ableman,  20  Wis. 
21;  88  Am.  Dec.  730,  note  734. 

Replevin  from  an  Officer. — In  Replevin  from  an  officer  who  has 
seized  the  property  under  an  execution,  the  extent  and  validity  of  his  lien, 
as  also  tiio  amouut  of  his  damages,  are  matters  for  tlie  jury,  and  the  court 
cannot  direct  a  verdict  for  a  certain  sum:  O'Connor  v.  Oidday,  63  Mich.  630. 
Where  officer  attaclies  property  subsequently  replevied  from  him  by  a 
stranger,  who  claims  right  to  its  possession,  such  officer  must  prove  his 
authority  by  the  writ  of  attachment  in  order  to  sliow  liis  right  to  possession, 
and  the  measure  of  damages,  if  successful  in  the  suit:  Williama  v.  Eiken- 
berry,  22  Neb.  210. 


State  v.  Lawson. 

llOl  North  Carolina,  717.J 
Landlord  and  Tenant  —  Tre.spas3. — Tenant  in  possession  has  the  right, 
in  the  absence  of  proof  of  restrictions  upon  his  tenancy  to  the  contrary, 
to  invito  such  persona  as  his  business  or  pleasure  may  suggest  to  come 
upon  the  premises  for  any  lawful  purpose,  and  one  so  enteriug  against 
the  will  of,  and  after  being  forbidden  by,  the  landlord,  is  not  guilty 
of  M'illful  trespass. 

Indict.ment  for  trespassing  on  land,  contrary  to  the  provis- 
ions of  section  1120  of  the  code.  The  defendant  had  been 
forbidden  from  going  on  the  land  by  its  owner;  but  the  land 
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was  at  the  time  leased,  and  the  defendant's  entry  upon  the 
land  was  by  the  permission  of  the  lessee.  The  defendant 
requested  the  court  to  instruct  the  jury  that  if  the  entry  was 
at  the  request  of  the  tenant,  their  verdict  should  be  not 
guilty.  The  instruction  was  refused,  and  one  given  the  ex- 
act reverse,  upon  this  subject,  of  that  requested.  Verdict  of 
guilty. 

Theodore  F.  Davidson,  attorney-general^  for  the  state. 
R.  B.  Glenn,  for  the  defendant. 

Davis,  J.  It  was  manifestly  the  purpose  of  the  act  under 
which  the  defendant  was  indicted  to  keep  off  intruders,  and 
to  prevent  willful  and  unlawful  trespasses  upon  land,  and  to 
subject  persons,  who  might  so  willfully  trespass  after  being 
forbidden,  to  indictment  for  so  doing;  but  as  was  said  in 
State  v.  Ilaiise,  71  N.  C.  518,  "when  the  statute  affixed  to 
such  a  trespass  the  consequences  of  a  criminal  offense,  we 
will  not  presume  that  the  legislature  intended  to  punish 
criminally  acts  committed  in  ignorance,  by  accident,  or  under 
claim  of  right,  and  in  the  bona  fide  belief  that  the  land  is 
the  property'  of  the  trespasser,  unless  the  terms  of  the  statute 
forbid  any  other  construction."  Even  conceding  that  the  pos- 
session of  the  tenant  was  not  such  as  gave  to  him  authority 
to  invite  the  defendant  to  come  upon  the  land,  the  facts  show 
conclusively  that  ho  went  only  upon  that  invitation,  and  this 
excludes  the  idea  of  such  willful  trespass  as  is  contemplated 
by  the  statute.  But  we  think  that  the  tenant,  being  in  posses- 
sion, had  the  right,  in  the  absence  of  any  evidence  to  show 
that  there  were  restrictions  upon  his  tenancy  to  the  contrary, 
to  invite  such  persons  as  his  business  interest  or  pleasure 
might  suggest,  to  come  upon  the  premises  so  in  his  possession 
for  any  lawful  purpose.  The  possession  was  rightfully  his, 
and  in  the  absence  of  any  restrictions  upon  his  tenancy  he 
had  the  right  to  control  the  possession  for  any  lawful  purpose. 
If  he  or  his  family  were  sick,  might  he  not  send  for  a  physi- 
cian? and  if  forbidden  by  the  landlord,  would  such  physician 
be  liable  to  an  indictment  for  going  on  the  premises  to  attend 
a  patient? 

No  such  invitation  would  protect  a  person  from  liability  for 
a  willful  and  malicious  trespass  to  the  injury  of  the  landlord, 
if  committed  under  the  fraudulent  pretense  of  such  invita- 
tion.    The  evidence  in  this  case  shows  no  purpose  to  commit 
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6uch  a  trespass,  and  there  is  error:  State  v.  Hanka,  66  N.  C. 
012;  State  v.  Croaset,  81  Id.  579;  StaU  v.  EllU^  97  Id.  447; 
State  V.  Smith,  100  Id.  466. 


Lamolohd  has  NEmuui  Actual  nob  Cokstructivs  Possbssiov,  daring 
tbo  continuanco  of  the  lease,  bo  as  to  enable  him  to  maintain  trespass  against 
a  thinl  party  entering,  but  the  exclusive  possession  is  in  the  tenant:  Oibbont 
V,  Dillinijham,  10  Ark.  9;  50  Am.  Dec.  233,  note  238. 

Landlord  and  Tenant. — Tue  Tenant,  and  not  the  Landlord,  has 
exclusive  right  of  action  for  any  injury  to  the  possession  of  the  rented  prem- 
ise ;  and  this  is  true  whether  tenant  retains  possession  or  not,  because  it  is 
hxs  exclusive  right  of  possession  that  gives  him  the  exclusive  right  of  action: 
]YalJen  v.  Conn,  84  Ky.  312.  But  the  landlord,  while  premises  are  in  pos- 
session of  tenant  for  years,  may  maintain  an  action  against  a  third  party  for 
the  diversion  of  water  from  a  natural  stream  running  through  the  landt 
UcUbron  v.  Last  Cluince  etc.  Co.,  76  Cal.  117. 


State  v.  Pdgh. 

riOl  North  Cabolina,  787.  J 

Arrest.  —  Policb  Officer  Acting  in  Good  Faith,  and  in  the  line  of  hii 
duty,  in  making  an  arrest  aud  suppressing  a  tight,  may  strike  a  reason- 
able blow  for  that  purpose;  and  ho  is  the  judge  of  the  force  necessary 
under  the  circumstances,  aud  not  guilty  of  any  wrong  unless  he  arbi- 
trarily abuses  the  power  confided  iu  him.  To  make  him  guilty  of 
assault  and  battery,  his  act  must  be  grossly  unnecessary,  excessive, 
wanton,  and  malicious. 

Arrest.  —  Police  Officer  I^Iakino  Arrest  is  presumed  to  act  in  good 
faith,  and  his  couduct  ought  not  to  be  weighed  against  him  in  "gold 
scales." 

De  Brutz  Cutlar,  for  tlie  appellant. 

Tlieodore  F.  Davidson,  attorney-general,  for  the  state. 

Meurimon,  J.  The  evidence,  certainly  parts  of  it,  tended 
to  prove  that  the  defendant  was  a  policeman  in  the  line  of 
his  duty;  that  he  found  the  prosecutor  engaged  in  a  fight, 
advancing  upon  his  retreating  adversary,  one  Bailey;  that  he 
grasped  the  prosecutor  on  the  shoulder  while  he  was  so  en- 
gaged, and  bade  him  "consider  himself  under  arrest";  that 
the  latter  <  ast  his  eye  at  him,  but  did  not  heed  the  arrest  or 
desist  from  the  fight,  but  went  right  on  striking  at  Bailey, 
and  was  in  the  act  of  striking  him  when  he  struck  the  prose- 
cutor with  his  club, — one  usually  carried  by  policemen, — 
and  that  the  blow  was  given  to  prevent  him  from  striking 
Bailey. 
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It  was  the  duty  of  the  defendant  to  interfere  and  suppress 
the  fight,  and  if  need  be,  he  might,  in  good  faith,  strike  a  rea- 
sonable blow  for  the  purpose.  While  he  had  no  authority  to 
strike  an  unnecessary  blow,  or  one  greatly  in  excess  of  what 
was  necessary  for  the  purpose,  and  wanton,  he  was  the  judge 
of  the  force  to  be  applied  under  the  circumstances,  and  ho 
would  not  be  guilty  of  an  assault  and  battery  unless  he  arbi- 
trarily and  grossly  abused  the  power  confided  to  him;  and 
whether  he  did  or  not  was  an  inquiry  to  be  submitted  to  the 
jury,  under  proper  instructions  from  the  court.  A  grossly 
unnecessary,  excessive,  and  wanton  exercise  of  force  would 
be  evidence — strong  evidence — of  a  willful  and  malicious 
purpose,  but  the  jury  ought  not  to  weigh  the  conduct  of  the 
officer  as  against  him  in  "gold  scales";  the  presumption  is, 
he  acted  in  good  faith.  This  is  the  rule  applicable  in  such 
cases  as  the  present  one,  as  settled  in  State  v.  Stalcup,  2  Ired. 
50;  State  v.  McNinch,  90  N.  C.  696,  and  the  cases  there  cited. 
So  also  State  v.  Bland,  97  Id.  438. 

The  court  instructed  the  jury  "that  if  they  believed  the 
evidence  of  the  witnesses,  even  upon  the  testimony  of  the  de- 
fendant himself,  the  defendant  was  guilty,  because  the  prose- 
cutor offered  no  resistance  to  the  officer,  and  there  was  no 
necessity  for  the  blow."  But  there  was  evidence  that  the 
prosecutor  persisted  in  the  fight  after  and  while  the  defend- 
ant had  hold  of  him,  and  he  persisted  in  it  until  he  was  forced 
to  desist  by  the  blow.  This  was  evidence  of  resistance  to 
the  officer,  and  of  the  necessity  to  exercise  force  to  suppress 
further  violence.  In  view  of  the  evidence,  the  case  should 
have  been  submitted  to  the  jury  substantially  as  ii.ilicuted 
above. 

Error. 


Arrest,  Fobox  or  Violkncb  whiob  officer  may  exercise  in  making:  Note 
to  Hawkins  v.  Commonwealth,  61  Am.  Dec.  161-163;  sec  also  CommomoeaUh 
V.  Cheney,  141  Mass.  102;  55  Am.  Rep.  448;  £>oerinj  v.  State,  49  Ind.  56;  19 
Am.  Rep.  669;  State  v.  Dierberger,  96  Mo.  666;  post,  p.  380;  Braddy  v. 
Hodges,  99  N.  0.  319;  Head  v.  MaHin,  85  Ky.  480. 

Officers  akk  Presumed  not  to  Abuse  thelr  FuNcnoNS:  Sutfierland  v. 
Ingalls^  63  Mich.  620;  6  Am.  St.  Rep.  332,  and  note  334. 
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State  v.  Harper. 

[101  NOKTH  CAnOLINA,  761.J 

JcRT  AND  JrBORS  —  Nkw  Trial.  —  Wliero  jurora  after  balloting  without  a 
unanimous  result  each  agree  to  bo  hound  by  the  result  reached  by  the 
majority,  and  then  return  a  verdict  of  conviction  with  two  dissenting 
votes,  but  upon  being  polled  each  answers  that  conviction  is  his  verdict, 
the  latter  will  not  bo  set  aside  and  a  new  trial  granted. 

JcRT  AND  Jurors  —  New  Trial. — "Verdict  will  not  bo  set  aside  on  the 
ground  that  the  jury  were  improperly  approached  and  spoken  to  about 
the  case,  when  the  proof  offered  is  in  a  vague  and  inde6nite  form,  point- 
ing  out  no  specific  act  done  or  words  spoken  to  show  a  tampering,  or 
that  any  juror  was  influenced  thereby. 

JxTBT  AND  Jurors  —  New  Trial.  — Setting  aside  of  a  suspicious  verdict  is 
in  the  sound  discretion  of  the  court,  where  nothing  moro  appears,  and 
there  is  not  a  legal  right  denied. 

Ikpeacuinq  Vebdict.  —  Evidence  or  Jcbob  is  inadmissible  to  impeach 
the  verdict. 

JCBT,  Separation  of.  — Verdict  will  not  be  disturbed  where  one  juror  in 
charge  of  an  oflScer  ia  separated  from  the  other  eleven  during  their  delib* 
erations,  in  the  absence  of  proof  of  misconduct  or  undue  influence. 

Theodore  F.  Davidson,  attomey-generaly  and  John  Devereux, 
Jr.,  for  the  state. 

Smith,  C.  J.  The  defendant  was  charged  with  stealing  a 
hog  belonging  to  one  Eli  Dorgan,  and  upon  the  trial  of  his 
plea  of  not  guilty  was  convicted  of  the  oflense,  and  sentenced 
to  confinement  in  the  state  prison  for  the  term  of  five  years, 
beginning  with  the  second  day  of  April,  1888.  After  the  re- 
turn of  the  verdict,  his  counsel  moved  to  set  it  aside  for  alleged 
misconduct  of  the  jury,  to  prove  which  he  examined  orally 
one  Thomas  Harney,  whose  testimony,  under  the  findings  of 
the  court,  established  the  following  facts:  — 

The  witness  was  a  regular  deputy  of  the  sheriff,  and  after 
being  sworn  was  put  in  charge  of  the  jury.  On  several  occa- 
sions he  was  in  the  room  where  the  jurors  were,  and  heard 
part  of  their  deliberations  and  witnessed  the  taking  of  several 
ballots,  in  all  of  which  a  majority  were  for  a  conviction  of  the 
defendant,  but  no  unanimity  was  reached.  One  of  the  jurors 
then  proposed  that  the  majority  should  rule,  and  this  was 
assented  to.  Upon  a  ballot  then  following,  one  of  the  jurors 
who  had  favored  an  acquittal  changed  his  vote  and  gave  it 
against  the  defendant,  two  of  them  adhering  still  to  a  vote  for  an 
acquittal.  They  then  "  reasoned  together,"  during  which  the 
witness  left,  and  another  deputy,  one  Edwards,  took  his  place, 
and  stood  at  the  door  of  the  room.  After  an  absence  of  about 
five  minutes,  the  witness  Harney  returned  and  resumed  his 
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charge,  and  soon  thereafter  he  was  informed  by  the  jury  that 
they  had  agreed  upon  a  verdict.  The  jurors  then  came  into 
court,  and  the  foreman,  on  their  behalf,  gave  in  a  verdict  of 
guilty.  They  were  thereupon  polled  at  the  instance  of  the 
defendant's  counsel,  and  each  for  himself  gave  the  same 
response. 

At  one  time  eleven  of  the  jurors,  under  the  officer  in  charge, 
left  for  dinner,  and  one  of  their  number  remained  in  the  room 
in  charge  of  another  sworn  deputy.  There  was  no  evidence 
tending  to  show,  nor  was  there  any  suggestion,  that  either 
deputy  conversed  with  any  juror  in  respect  to  the  testimony, 
the  defendant,  or  the  verdict. 

The  counsel  then  offered  one  of  the  jurors  to  testify  in  ref- 
erence to  the  verdict,  which  the  judge  refused  to  permit. 

The  counsel  further  proposed  to  prove  by  a  witness,  not  of 
the  panel,  that  during  the  retirement  of  the  jury  some  of  them 
were  improperly  approached  and  spoken  to  about  the  case  by 
an  outside  party.  In  the  exercise  of  his  discretion,  the  judge 
declined  to  hear  further  testimony,  and  refused  to  set  aside 
the  verdict,  for  the  reason  that  it  did  not  appear  that  the  jury 
had  rendered  a  majority  verdict,  nor  that  the  jury  had  been 
tampered  with,  the  court  being  of  opinion,  however,  that  the 
conduct  of  the  officer  was  not  proper,  and  so  stating. 

The  grounds  upon  which  the  court  was  asked  to  set  aside 
the  verdict,  in  order  to  a  new  trial,  are, — 1.  For  that  the  ver- 
dict was  the  result  of  the  surrender  of  the  convictions  of  the 
dissenting  jurors  to  the  opinion  of  the  larger  number  of  them, 
and  was  not  in  reality  unanimous;  2.  For  that  the  judge  re- 
fused to  hear  the  affidavit  oiTered  to  show  a  tampering  with 
the  jury;  3.  For  that  he  did  not  rule  that  the  separation  of 
the  one  juror  from  the  body  does  not  vitiate  the  verdict;  and 
4.  That  the  testimony  of  a  juror  was  refused  to  show  mis- 
conduct. 

In  reference  to  the  first  exception,  it  confronts  the  fact  that 
the  polling  shows  the  assent  of  each  juror  to  the  verdict 
given  in  making  it  unanimous,  and  the  judge  who  ascertains 
the  fact  upon  which  a  reviewing  court  must  proceed  finds 
that  the  unanimity  was  not  brought  about  by  an  involuntary 
yielding  of  the  convictions  of  the  few  to  the  many,  notwith- 
standing the  apparent  assent  in  the  jury-room,  for  imme- 
diately thereupon  two  of  the  three  jurors,  upon  the  vote  taken, 
adhered  to  their  first  opinion. 

We  have  had  some  hesitancy  in  sustaining  the  refusal  of 
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the  judge  to  hear  the  witness,  by  whom  it  was  proposed  to 
prove  that  a  part  of  the  jury  were  "  improperly  approached 
and  spoken  to  about  the  case,"  but  upon  a  more  careful  con- 
sideration we  cannot  find  any  reasonable  error  in  his  action. 
The  proof  oflfered  is  in  a  vague  and  indefinite  form,  pointing 
out  no  specific  act  done  or  words  spoken  to  show  a  tampering, 
or  that  any  juror  was  influenced,  or  heeded  what  was  done  or 
said,  and  the  setting  aside  of  a  suspicious  verdict  rests  in 
the  discretion  of  the  judge,  where  nothing  more  appears,  and 
there  is  not  a  legal  right  denied. 

In  the  words  of  Pearson,  J.,  in  State  v.  Tilghman,  11  Ired. 
513:  "  Perhaps  it  would  have  been  well  had  his  honor,  in  his 
discretion,  set  aside  the  verdict  and  given  a  new  trial  as  a 
rebuke  to  the  jury,  and  an  assertion  of  the  principle  that 
trials  must  not  only  be  fair,  but  above  suspicion.  This,  how- 
ever, was  a  matter  of  discretion,  which  we  have  no  right  to 
revise." 

He  proceeds  to  say  in  this  connection,  the  inquiry  should 
be:  "  Was  the  misconduct  and  irregularities  such  as  to  vitiate 
the  verdict,  to  make  it  in  law  null  and  void  and  no  verdict  V" 

The  subject  is  elaborately  discussed  by  Chief  Justice  Ruf- 
fin,  and  Gaston,  J.,  dissenting,  in  State  v.  Miller,  1  Dev.  &  B. 
500. 

The  same  doctrine  is  held  in  State  v.  Morris,  84  N.  C.  756, 
and  in  State  v.  Brittain,  89  Id.  481. 

The  refusal  to  entertain  a  proposition  and  to  admit  testi- 
mony in  its  support,  expressed  in  such  loose  terms  and  with- 
out indicating  any  fact  to  prove  a  tampering,  were  surely 
within  the  province  of  the  judge. 

If  a  juror  was  '*  improperly  approached,"  and  something 
said  to  him  about  the  verdict,  this  is  entirely  consistent  with 
the  regular  and  proper  action  of  the  juror,  and  may  have 
been  unheeded  by  him  in  arriving  at  his  conclusion  as  to  the 
defendant's  guilt.  It  is  true  the  record  states  that  the  judge, 
in  his  discretion,  "refused  to  hear  any  further  testimony," 
that  is,  of  the  kind  that  had  just  been  rejected,  couched  in 
Eucli  general  terms  and  not  to  prove  the  fact  wherein  the  tam- 
pering consisted,  so  as  to  enable  him  to  judge  of  their  ten- 
dency and  eflect  in  guiding  the  exercise  of  his  discretion  in 
the  premises. 

The  third  and  fourth  grounds  are  untenable,  and  have  been 
BO  adjudged  in  several  cases*  State  v.  Morris,  supra;  State  v. 
Brittain,  supra,  and  others;  inasmuch  as  though  present,  the 
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officer  had  no  conversation  on  the  subject  of  the  deliberations 
of  the  jury;  nor,  as  the  case  states,  was  there  any  suggestion 
to  the  contrary. 

The  cases  cited  are  on  indictments  for  capital  felonies,  in 
regard  to  which  more  rigid  restraints  are  put  upon  jurors, 
while  more  control  is  exercised  by  the  court,  and  greater 
freedom  tolerated  than  in  trials  for  subordinate  felonies  and 
misdemeanors. 

There  is  no  error. 


Misconduct  of  Juror  as  Groxtnd  por  New  Trial  :  Note  to  JJiUcm  v. 
Southwiclc,  35  Am.  Dec.  254-260. 

Evidence  of  Juror  is  Inadmissible  to  impeach  the  verdict:  Little  v. 
Birdwell,  21  Tex.  597;  73  Am.  Dec.  242,  note  250;  KnmoUon  v.  McMahon, 
13  Minu.  386;  97  Am.  Dec.  236,  note  239;  Williers  v.  Fiscus,  40  Ind.  131; 
13  Am.  Rep.  283;  Woodioard  v.  Leaviit,  107  Ma.«s.  453;  9  Am.  Rep.  49; 
Jones  V.  Parker,  97  N.  C.  33;  State  v.  Smallwood,  78  Id.  563;  Staie  of 
Nevada  v.  Crutchley,  19  Nev.  368. 

Separation  of  One  Juror  in  Charge  of  an  Officer  from  the  others 
is  not  ground  for  setting  aside  the  verdict:  HasJcell  v.  Mitchell,  53  Me.  468; 
89  Am.  Dec.  711,  noto  713;  see  alsu  Trim  v.  Commonwealtli,  18  Gratt.  983; 
9t>  Am.  Dec.  765;  note  to  McKlnncy  v.  Peo-ple,  43  Id.  75-87. 


State  v.  Ellis. 
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Criminal  Law  —  Evldenok  —  Declarations. — Where  in  a  murder  trial  it 
appears  that  the  accused  and  his  brother  went  to  the  house  of  the  de- 
ceased, and  waited  for  him  to  <.ome  1  omc,  that  while  waiting,  the 
hrothers  sharpened  tiieir  knives,  and  while  so  engaged,  one  of  them 
declared  that  "somebody  will  be  surprised  to-night,"  whereupon  the 
accused  repeated  the  remark,  such  declaration  is  competent  to  go  to  the 
jury,  on  the  ground  that  it  was  made  shortly  before  the  homicide,  was 
a  part  of  the  conversation,  and  that  the  response  of  the  accused  made  it 
his  own  declaration. 

Criminal  Law  —  Instructions. — Where  on  a  trial  for  murder  the  court 
has  instructed  the  jury  as  to  manslaughter  and  self-defense,  it  is  not 
error  to  charge  that  if  the  provocation  was  slight,  and  the  accused  used 
excessive  force  out  of  all  proportion  to  the  provocation,  the  killing 
would  be  murder,  though  there  was  no  previously  formed  design  to  kill, 
especially  where  the  immediate  circumstances  attending  the  killing  ia 
called  to  the  attention  of  the  jury,  and  the  most  exculpatory  parts 
thereof  are  rendered  nugatory  by  the  conduct  of  the  accused  after  the 
killing,  showing  absolute  want  of  concern  for  the  deceased  after  the 
death  blow  was  inflicted. 

Theodore  F.  Davidson,  attorney -general,  for  the  state. 

Am.  St.  Rep.,  Vol.  IX.  —4 
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Davis,  J.  Tho  prisoner,  Amma  Ellis,  was  charged  in  the 
indictment  with  tho  murder  of  James  Allen  Ellis.  It  was  in 
evidctico  that  ho  went  to  tho  house  of  the  deceased,  who  was 
his  father,  on  tho  evening  of  September  4th,  when  the  sun 
was  about  one  and  three  quarters  or  two  hours  high.  The 
deceased  was  not  at  home  when  tho  prisoner  went  to  his  house, 
but  came  later  in  tho  evening  and  before  dark. 

Susan  Ellis,  tho  wife  of  tho  deceased  and  step-mother  of  the 
prisoner,  testified,  among  other  things,  in  substance,  that  she 
"was  at  homo  when  tho  prisoner  came;  that  ho  complained 
that  Holmes,  a  younger  brother,  had  been  'scandalizing*  him; 
that  ho  said  he  was  going  to  stay  till  tho  deceased  camo  homo 
and  tell  him  about  it,  and  if  ho  did  not  whip  Holmes,  ho  [the 
prisoner]  would." 

There  was  evidence  tending  to  show  tho  bad  temper  of  the 
prisoner,  and  the  witness  testified  that  she  told  him  "it  was 
not  worth  while  to  wait  and  have  a  fuss  with  his  father."  It 
was  in  evidence  that  William  Ellis  (a  brother  of  tho  prisoner, 
who  had  been  included  in  the  bill  of  indictment  with  the  pris- 
oner, but  as  to  whom  the  grand  jury  returned  "not  a  true 
bill")  was  in  company  with  the  prisoner;  that  each  had  a 
knife,  which  was  sharpened  at  the  grindstone;  that  the  pris- 
oner turned  the  grindstone  for  William  to  sharpen  his  knife, 
and  William  turned  tho  grindstone  for  the  prisoner  while  he 
sharpened  his  knife.  Tho  witness  testified  that  "while  ho 
was  grinding  his  knife,  they  [prisoner  and  William]  both 
laughed;  William  said,  'Somebody  will  be  surprised  to-night,' 
and  Amma  [the  prisoner]  said,  'Somebody  will  be  surprised 
to-night.'  They  finished  grinding  their  knives,  went  into  tho 
house,  got  a  whetstone  and  whetted  their  knives.  Then  they 
Btood  around  there  till  the  sun  got  low." 

The  prisoner  excepted  to  the  admission  of  tho  declaration  of 
William  Ellis,  made  while  ho  and  tho  prisoner  were  grinding 
their  knives.  This  is  tho  first  exception  presented  in  the 
record. 

There  was  much  evidence  introduced  without  objection,  as 
to  what  was  done  and  said  by  tho  prisoner  after  he  went  to  the 
house  of  the  deceased  and  before  tho  deceased  came  home, 
tending  to  show  ill-will  against  his  younger  brother  Holmes 
(who  came  home  with  his  father),  and  also  dissatisfaction 
with  the  deceased. 

The  declaration  of  William  Ellis,  by  itself,  would  not  have 
been  admissible  as  evidence,  but  he  and  the  prisoner  were 
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engaged  in  a  conversation;  it  was  shortly  preceding  the  homi- 
cide; the  declaration  was  a  part  of  the  conversation,  and  the 
response  of  the  prisoner  made  it  his  own  declaration.  The 
conduct  of  the  prisoner  just  prior  to  the  mortal  blow,  his  acts 
and  declarations,  the  fact  that  ho  had  a  knifo  (there  was  evi- 
dence tending  to  show  that  "  he  kept  muttering  about  whip- 
ping the  boy  Holmes,  walking  about  with  his  knife  open"), 
were  competent  circumstances  to  go  to  the  jury,  to  be  con- 
sidered by  them  in  determining  the  character  of  the  homicide: 
State  V.  Gooch,  94  N.  C.  987. 

"  It  was  admitted  that  the  prisoner  killed  the  deceased  with 
a  deadly  weapon." 

The  evidence  was  conflicting.  There  was  evidence  on  the 
part  of  the  state  tending  to  show  malice.  There  was  evidence 
on  behalf  of  the  prisoner  tending  to  show  that  he  was  going 
away  from  the  house  of  the  deceased  when  the  deceased 
rushed  upon  him  and  gave  him  a  heavy  blow  on  the  back  of 
the  head  with  a  thick  plank  or  post,  and  was  in  the  act  of  re- 
peating the  blow  when  the  prisoner  "  struck  back-handed " 
the  fatal  blow. 

There  was  evidence  on  the  part  of  the  state  tending  to  con- 
tradict this,  and  to  show  that  the  deceased  "  had  nothing  in 
his  hand  "  when  the  fatal  blow  was  given;  that  the  deceased 
"had  run  across  the  yard  to  him  [the  prisoner]  and  told  him 
to  leave  there  or  he  would  knock  him  down";  that  he  had 
nothing  to  strike  with  but  his  hand,  and  the  prisoner  had  the 
knife  open  in  his  hand,  and  struck  the  fatal  blow. 

In  charging  the  jury  his  honor  instructed  them,  among 
other  things,  that  it  was  for  them  to  say  "  from  the  evidence, 
whether  the  killing  was  done  because  of  a  deliberate  intent  to 
kill  previously  formed,  or  because  of  the  present  provocation, 
or  in  Bolf-defense.  That  if  the  killing  was  done  with  malice 
aforethought,  then  it  was  murder;  but  if  it  was  done,  not  be- 
cause of  malice  aforethought,  but  because  of  present  provoca- 
tion, then  it  was  manslaughter.  That  if  the  defendant  had 
started  away  from  the  house  of  the  deceased,  and  the  deceased 
rushed  after  him  and  struck  him  a  blow  upon  the  back  of 
the  head  with  a  plank  or  post,  and  was  in  the  act  of  striking 
him  again,  and  the  prisoner  stabbed  and  killed  the  deceased 
because  it  was  necessary  for  him  to  do  so  to  protect  his  own 
life  or  to  avoid  great  bodily  harm,  then  there  would  be  no 
ofifense,  but  the  killing  would  be  excusable  homicide";  and 


52  State  v.  Ellis.  [N.  Carolina, 

upon  these  several  points  tho  testimony  of  the  several  wit- 
nesses was  recited  to  tho  jury. 

Upon  the  question  of  murder,  his  honor  further  said  to  tho 
jury  that  if  the  provocation  was  slight,  and  tho  prisoner  used 
excessive  force,  out  of  all  proportion  to  tho  provocation,  tho 
killing  would  bo  murder,  although  the  prisoner  may  not  pre- 
viously have  formed  a  design  to  kill  the  deceased;  and  upon 
this  point  tiic  testimony  of  the  witnesses  as  to  the  immediate 
circumstances  attending  the  stabbing  was  called  to  the  atten- 
tion of  tho  jury,  and  it  was  left  to  them  to  say  whether  tho 
provocation  was  slight,  and  whether  the  prisoner  used  exces- 
sivo  force  out  of  all  proportion  to  the  provocation.  The  pris- 
oner excepted  upon  the  ground  that  the  principle  embraced 
in  that  part  of  tho  charge  in  regard  to  provocation  and  exces- 
sive force  had  no  application  to  this  case,  and  was  not  sup- 
ported by  any  evidence.     This  is  the  second  exception. 

We  have  not  deemed  it  necessary  to  set  out  in  detail  tho 
evidence  as  presented  in  the  record;  but  we  think  there  is  no 
error  in  the  charge  of  his  honor  of  which  the  prisoner  could 
complain;  for  upon  a  review  of  all  the  evidence,  we  feel  con- 
strained to  say  the  most  exculpatory  parts  of  it  are  rendered 
nugatory  by  the  conduct  of  tho  prisoner  after  the  killing,  about 
which  there  is  little  conflict. 

The  prisoner's  own  evidence  shows  an  absolute  want  of  all 
concern  for  tho  deceased  after  the  blow  was  inflicted,  while 
other  evidence  tended  to  show  heartless  exultation.    It  was  in 

evidence  that  he  said:  "  You  may  holler,  G d  d n  you; 

I  have  cut  you  to  your  liver";  and  that  upon  the  refusal  of 
William  to  go  for  the  doctor,  he  said:  "That's  right." 

The  charge  of  his  honor  was  as  favorable  to  the  prisoner  as 
the  evidence  would  warrant,  and  is  fully  sustained  in  all  its 
aspects  by  rulings  in  State  v.  Gooch,  94  N.  C.  9S2;  State  v. 
Chavis,  80  Id.  353;  State  v.  Curry,  1  Jones,  280;  and  State  v. 
Jarrott,  1  Ired.  76. 

Affirmed.  

ToEEATs  Made  Shobtlt  betorb  Commission  of  a  Homicide  are  ad- 
missible in  evidence:  Hopkins  v.  CommonioealUi,  50  Pa.  St.  9;  88  Am.  Dec. 
518,  note  524;  Dupree  v.  Slate,  33  Ala.  380;  73  Am.  Dec.  422,  note  426.  But 
BLi  a  general  rule,  threats  made  by  defendant  prior  to  the  murder,  to  kill 
some  cue  else  besides  deceased,  are  inadmissible:  Carr  v.  State,  23  Neb.  749. 

Pbovocatio.v  to  Redccb  Killiko  to  Ckime  below  Murder  must  bear 
a  just  proportion  to  tho  act  done:  Brooks  v.  CommonweaWi,  61  Pa.  St.  352; 
100  Am.  Dec.  645,  note  651 ;  St-aU  v.  Shippey,  10  Minn.  223;  88  Am.  Dec. 
70,  note  75. 
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Criminal  Law — Convxction  or  Acquittal  as  Bab  to  Further  Prose- 
cution. —  Where  the  offense  on  trial  is  a  necessary  element  in,  and  con- 
stitutes an  essential  part  of,  another  offense,  and  both  are  in  fact  but  one 
transaction,  a  conviction  or  acquittal  of  one  is  a  bar  to  a  prosecution  for 
the  other. 

Criminal  Law  —  Forgery  —  False  Entry  —  Conflict  of  Laws. — Where 
the  ofBcors  of  a  national  bank  forge  a  note,  and  enter  it  on  the  books  of 
the  banlt  as  assets,  with  intent  to  mislead  and  deceive  the  bank-exam- 
iner, the  state  court  of  North  Carolina  has  jurisdiction  to  try  and  punish 
the  makers  for  the  forgery,  though  the  federal  courts  have  exclusive  ju- 
risdiction to  punish  them  for  making  the  false  entries.  The  forgery  and 
false  entries  are  distinct  crimes. 

Criminal  Law  —  Forgery  —  Conflict  of  Laws.  —  The  Eevised  Statutes 
of  the  United  States,  section  5418,  providing  punishment  for  the  forgery 
of  certain  writings  for  the  purpose  of  defrauding  the  United  States,  is 
directed  against  frauds  attempted  to  be  perpetrated  against  the  govern- 
ment in  its  fiscal  operations,  and  does  not  include  the  forgery  of  notes 
or  money  securities  held  by  banks  or  individuals  against  other  business 
corporations  or  individuals,  nor  does  it  include  a  note  forged  by  the  offi- 
cers of  a  national  bank  to  deceive  the  bank-examiner,  so  as  to  oust  the 
state  courts  of  jurisdiction  to  punish  the  forgery,  when  it  does  not  ap- 
pear that  the  government  has  any  pecuniary  interest  in  the  matter,  and 
in  the  absence  of  an  averment  that  such  note  was  forged  with  intent  to 
defraud  tlie  United  States. 

Criminal  Law  —  Forgery. — Where  forgery  is  charged  against  the  offi- 
cers of  a  bank  in  falsely  uttering  bonds  and  depositing  them  as  assets  of 
the  bank,  evidence  of  the  financial  condition  or  ownership  of  the  stock 
of  the  bank  at  or  prior  to  the  forgery,  or  of  family  relations  between  the 
parties,  ia  incompetent  and  insufficient,  as  the  only  inquiry  is  as  tu  the 
perpetration  of  the  forgery  and  an  intent  to  defraud. 

Criminal  Law  — Forgery.  — In  charging  forgery  under  section  1191,  North 
Carolina  code,  it  is  only  necessary  to  allege  an  intent  to  defraud,  with- 
out designating  the  person  or  corporation  intended  to  be  defrauded. 

Criminal  Law  —  Forgery.  —  Wliere  there  is  a  present  intent  to  defraud, 
the  crime  of  forgery  is  complete,  whether  the  expected  advantage  is  to 
accrue  from  it  to  defendant  personally  or  to  another,  and  wlietlier  that 
purpose  is  successfully  attained  or  not. 

Criminal  Law  —  Forgery.  —  Instruction  that  finding  the  forged  note  among 
the  assets  of  the  bank,  after  tlie  departure  of  the  defendant  charged 
with  its  forgery,  is  not  a  finding  that  defendant  had  liad  possession,  and 
warranted  no  inference  that  he  knew  of,  was  guilty  of,  or  was  in  any 
way  connected  with,  the  making  of  the  note,  is  properly  refused,  when 
not  authorized  by  the  evidence. 

Criminal  Law  —  Forgery.  —  Where  the  foi-ged  paper  is  such  that  it 
might,  from  its  nature,  and  the  course  of  business,  deceive  or  mislead, 
to  the  prejudice  of  another  person,  the  crime  is  complete;  hence,  where 
the  intent  to  defraud  is  disclosed  by  the  forged  note  being  made  payable 
to  a  bank,  and  put  in  its  possession,  and  there  left  when  it  closed  as  part 
of  its  assets,  an  instruction  that  if  there  was  no  such  resemblance  be- 
tween the  genuine  and  spurious  handwriting  in  the  note  as  would  deceive 
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a  num  of  ordinary  intelligence  and  caution,  and  for  want  of  similarity  in 
the  aignatnres  the  note  "did  not  havo  any  legal  adaptation  to  accom- 
plish a  legal  wrong,"  the  accused  could  uot  be  convicted,  is  properly 
refused. 

Cruiinal  Law  —  Forgery. — Whore  the  writing  alleged  to  be  forged  has 
the  names  of  two  or  more  attached  thereto,  it  is  sufficient  to  support  a 
conviction  if  one  of  them  is  proved  to  havo  been  forged. 

Oriximal  Law  —  Vkrdiot. — Where,  during  deliberation,  a  juror  becomes 
sick  and  unable  to  continue,  and  the  jury  announce  their  inability  to 
agree,  but  upon  being  polled,  all  announce  a  verdict  of  guilty  ou  the  lirst 
two  counts  and  a  disagreement  on  two  other  counts,  whereupon  the 
solicitor  for  the  state  enters  a  nolle  prosequi  as  to  the  latter  two  counts, 
and  the  jury  then  return  a  verdict  of  guilty,  there  is  no  reviewable  error, 
for  while  snch  method  of  polling  the  jury  is  not  to  be  approved,  still  the 
action  of  the  solicitor  is,  in  legal  effect,  but  consent  to  acquittal  on  the 
last  two  counts,  and  no  injury  could  result  to  defendant  therefrom. 

Theodore  F.  Davidson^  attorney-general^  and  John  DevereuXj 
Jr.,  for  the  state. 

Walter  R.  Henry  and  T.  C.  Fullery  and  E.  C.  Smith  and 
Oeorge  H.  Snow,  for  the  defendants. 

Smith,  C.  J.  The  defendants,  Charles  E.  Cross  and  Samuel 
C.  White,  in  an  indictment  found  by  the  grand  jury  of  the 
superior  court  of  the  county  of  Wake,  are  charged  as  fol- 
lows:— 

"  The  jurors  for  the  state,  upon  their  oath,  present:  That 
Charles  E.  Cross  and  Samuel  C.White,  both  late  of  the  county 
of  Wake  and  state  aforesaid,  on  the  eighth  day  of  March,  in 
the  year  of  our  Lord  eighteen  hundred  and  eighty-eight,  and 
within  the  jurisdiction  of  this  court,  at  and  in  the  county 
aforesaid,  unlawfully  and  feloniously  of  their  own  head  and 
imagination,  did  wittingly  and  falsely  make,  forge,  and  coun- 
terfeit, and  then  and  there  wittingly  assent  to  the  falsely  mak- 
ing, forging,  and  counterfeiting,  a  certain  promissory  note  for 
the  payment  of  money,  which  said  forged  promissory  note  is 
of  the  tenor  following,  that  is  to  say:  — 
"  $6,250.00.  March  8,  1888. 

"Four  months  after  date  we,  D.  H.  Graves,  principal,  and  W. 
H.  Sanders,  the  other  subscribers,  sureties,  promise  to  pay  the 
State  National  Bank  of  Raleigh,  North  Carolina,  or  order, 
six  thousand  two  hundred  and  fifty  dollars,  negotiable  and 
payable  at  State  National  Bank  of  Raleigh,  N.  C,  with  inter- 
est at  the  rate  of  eight  per  cent  per  annum  after  maturity 
until  paid,  for  value  received,  being  for  money  borrowed;  the 
said  sureties  hereby  agreeing  to  continue  and  remain  bound 
for  payment  of  this  note  and  interest,  notwithstanding  any 
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extension  of  time  granted  from  time  to  time  to  the  principal 
debtor,  waiving  all  notice  of  such  extension  of  time  from  either 
payor  or  payee;  and  I  do  hereby  appoint  Sara.  C.  White, 
cashier,  my  true  and  lawful  attorney,  to  sell  any  or  all  collat- 
eral he  may  have  in  his  hands  to  pay  this  claim,  if  I  should 
fail  to  do  so,  when  said  claim  falls  due,  after  giving  me  ten 
days'  notice  of  his  intention  to  sell  the  same,  and  pay  any 
surplus  that  may  remain  to  me.  "  D.  H.  Graves. 

"W.  H.  Sanders. 

"And  upon  the  back  of  which  said  false,  forged,  and  counter- 
feit promissory  note  is  stamped  and  written — D.  D. 

"D.  H.  Graves, 
"  $6,250— July  8. 
— With  intent  to  defraud,  contrary  to  the  form  of  the  statute  in 
Buch  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state." 

The  second  count  charges  the  defendants  with  feloniously 
and  wittingly  uttering  and  publishing  as  true  a  certain  false, 
forged,  and  counterfeited  promissory  note  for  the  payment  of 
money,  setting  it  out  in  the  same  descriptive  words  as  in  the 
£rst  count,  "with  intent  to  defraud,"  adding,  "they,  the  said 
Charles  E.  Cross  and  Samuel  C.  White,  at  the  time  they  so 
uttered  and  published  the  said  false,  forged,  and  counterfeit 
note,  then  and  there  well  knowing  the  same  to  be  false,  forged, 
and  counterfeited,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state." 

The  third  is  in  all  respects  similar  to  the  first  count  char- 
ging the  forgery,  except  that  it  concludes  thus:  "  With  intent 
to  defraud  then  and  there  the  State  National  Bank,  a  corpora- 
tion then  and  there  duly  created  and  existing  under  the  laws 
of  the  United  States,  contrary,"  etc.,  as  before. 

The  fourth  count  charges  a  conspiracy  with  others  to  de- 
fraud the  same  bank  by  making,  forging,  and  counterfeiting, 
and  uttering  such  promissory  note,  "  with  intent  to  defraud," 
contrary,  etc.,  as  in  the  other  count. 

At  their  arraignment  for  trial  at  the  July  term  of  said  supe- 
rior court,  the  defendants  put  in  a  plea  in  abatement  to  the 
jurisdiction  of  the  court,  which  is  in  these  words:  — 

"  And  the  said  Charles  E.  Cross  and  Samuel  C.  White,  in 
their  own  proper  persons,  come  into  court  here,  and,  having 
heard  the  indictment  in  the  above-entitled  case  read,  do  say:  — 
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"  That  the  said  court  here  ought  not  to  take  cognizance  of 
the  conspiracy  and  conspiracies,  forgery  and  forgeries,  uttering 
and  utterings,  in  the  said  indictment  specified,  because:  — 

**  Protesting  each  for  himself  that  ho  is  not  guilty  of  the 
same,  as  so  averred,  nevertheless  the  said  Charles  E.  Cross 
and  Samuel  C.  White,  each  severally  says:  — 

"  That  at  the  time  of  the  alleged  conspiracy  and  conspiracies, 
forgery  and  forgeries,  uttering  and  utterings,  in  said  indict- 
ment specified,  tlierd  was  a  national  banking  association,  duly 
organized  and  acting  under  the  laws  of  the  United  States  in 
Raleigh,  Wako  County,  North  Carolina,  known  as  the  Stale 
National  Bank  of  Ralcigli,  North  Carolina,  having  its  place 
of  business  and  doing  its  said  business  in  the  said  city  of 
Raleigh,  in  the  county  of  Wake  and  state  of  North  Carolina, 
and  within  the  jurisdiction  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  North  Carolina. 

"  That  the  said  Charles  E.  Cross  was  then  and  there  an  oflS- 
cer  of  said  bank,  to  wit,  its  president,  and  the  said  Samuel  C. 
White  was  then  and  there  an  officer  of  said  bank,  to  wit,  its 
cashier. 

"  That  said  alleged  conspiracy  and  conspiracies,  forgery  and 
forgeries,  uttering  and  utterings,  were  made,  entered  into,  com- 
mitted, and  done  by  the  said  Charles  E.  Cross,  and  afterwards 
assented  to  by  the  said  Samuel  C.  White,  for  the  purpose  of 
supporting,  sustaining,  and  making  a  certain  false  entry  and 
entries  in  the  books  of  said  bank,  and  that  tlie  said  false  entry 
and  entries  were  by  the  said  Samuel  C.  White,  cashier,  as 
aforesaid,  acting  as  cashier,  actually  made  in  and  upon  the 
books  of  said  bank,  the  said  Charles  E.  Cross  being  then  and 
there  aiding  and  abetting,  for  the  purpose  of  deceiving  and 
with  the  intent  to  deceive  the  agent  of  the  United  States,  to 
wit,  the  bank-examiner  of  the  United  States,  duly  appointed 
to  examine  into  the  afTuirs  of  the  said  association,  to  wit,  the 
State  National  Bank  of  Raleigh,  North  Carolina. 

"That  the  said  note  in  said  indictment  f^pecified  was  never 
uttered  or  published  in  any  way  nor  to  any  other  person  or 
corporation,  nor  was  there  any  intent  or  attempt  to  do  so. 
That  the  said  note  in  the  said  indictment  specified  was  en- 
tered upon  and  in  the  books  of  the  State  National  Bank  afore- 
said as  the  property  of  the  said  the  State  National  Bank  of 
Raleigh,  North  Carolina,  and  placed  among  the  assets  by  th« 
said  Charles  E.  Cross  and  Samuel  C.  White  as  aforesaid,  ts 
the  purpose  and  with  the  intent  aforesaid. 
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"  The  above  facts  the  said  Charles  E.  Cross  and  Samuel  C. 
White  are  ready  to  verify. 

"  Whereupon,  they  pray  judgment  of  the  said  court  now  here, 
will  or  ought  to  take  cognizance  of  this  indictment  here  pre- 
ferred against  them,  and  that  by  the  court  here  they  may  be 
dismissed  and  discharged,  etc. 

(Signed)  "C.E.Cross. 

"  Samuel  C.  White." 
.  The  plea  is  verified  by  their  several  oaths,  and  thereupon 
the  solicitor,  T.  M.  Argo,  prosecuting  for  the  state,  entered  a 
demurrer  to  said  plea,  which  demurrer,  upon  argument,  was 
sustained,  and  the  defendants'  motion  to  dismiss  the  action 
was  denied,  and  an  appeal  from  the  ruling  at  this  stage  of 
the  proceeding  refused,  to  all  which  ruling  defendants  ex- 
cepted. 

The  defendants  then  each  and  severally  pleaded  not  guilty 
of  the  charges  contained  in  the  indictment. 

Upon  the  issue  thus  joined  upon  the  evidence,  after  argu- 
ment and  the  charge  of  the  court,  the  jury  returned  a  verdict 
of  guilty  as  to  both  defendants  upon  the  two  first  counts  of 
the  indictment,  and  judgment  being  pronounced  thereon,  the 
defendants  appealed  to  this  court,  assigning  various  errors  to 
the  rulings  of  the  court  during  the  progress  of  the  trial. 

The  first  exception  is  to  the  action  of  the  court  in  sustain- 
ing the  demurrer,  and  disallowing  the  plea  to  the  jurisdiction 
of  the  court. 

It  is  insisted  in  the  carefully  prepared  brief  for  the  accused 
laid  before  us,  with  an  oral  argument  in  its  support  and  a 
large  array  of  adjudications  and  other  authorities,  that  (and. 
we  copy  the  words  of  the  contention)  "the  state  court  has  no 
jurisdiction  over  the  case  at  bar.  Tlie  false  entries  on  the 
books  of  the  State  National  Bank  of  Raleigh,  North  Carolina, 
are  so  false  because  based  upon  the  forged  notes.  If  tlie  notes 
arc  not  forged,  the  entries  are  not  false.  To  determine  the 
falsity  of  said  entries,  the  federal  court  has  exclusive  juris- 
diction. If  the  state  court  be  conceded  jurisdiction  to  try  the 
defendants  for  said  forgeries,  the  federal  court  cannot  after- 
wards try  the  defendants  for  the  false  entries,  the  forgeries 
being  integral  and  essential  elements  in  the  false  entries. 
The  federal  court  having  exclusive  jurisdiction  to  determine 
the  falsity  of  the  entries  and  to  punish  the  makers  thereof,  it 
follows  that  jurisdiction  to  try  the  defendants  for  said  for- 
geries cannot  be  conceded  to  the  state  court." 
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The  argument  proceeds  upon  the  assuraption  that  the  for- 
gery, a  misdemeanor  of  high  grade  under  the  laws  of  the 
state,  being  the  means  by  which  the  false  entries  are  made, 
and  by  reference  to  which  the  falsity  is  determined,  is  so 
associated  with  the  entries  and  so  merges  in  them  as  a  con- 
stituent element  in  the  offense  constituted  and  punished  under 
the  act  of  Congress  as  to  oust  the  jurisdiction  of  the  state 
court  to  try  and  punish  the  forgery  as  a  distinct  and  separate 
crime.  We  shall  not  question  the  correctness  of  the  proposi- 
tion which  places  the  offense  of  making  the  false  entry  on  llio 
books  of  the  bank  under  the  sole  cognizance  of  the  courts  of 
the  United  States,  and  denies  jurisdiction  to  the  courts  of  the 
state,  but  we  are  unable  to  agree  with  counsel  that  this  takes 
from  the  latter  courts  the  right  to  try  and  punish  for  the  dis- 
tinct and  independent  crime  made  such  by  the  laws  of  the 
state,  notwithstanding  the  forged  note  was  the  instrument 
employed  to  give  a  false  coloring  to  the  entry  and  deceive  one 
examining  into  the  financial  condition  of  the  bank.  If  the 
note  was  genuine,  but  deposited  in  the  bank  with  the  under- 
standing that  it  was  to  be  surrendered  to  the  makers  or  can- 
celed as  soon  as  the  illegal  purpose  was  accomplished,  or  if 
the  entry  showed  a  larger  sum  than  was  really  due,  ignoring 
the  credits  to  which  it  was  subject,  and  this  was  knowingly 
done  with  the  same  illegal  intent,  or  if  it  had  been  made  with- 
out the  apparent  support  of  any  such  paper  of  value,  the  entry 
would  be  false  and  deceptive,  and  become  a  criminal  offense 
under  the  act  of  Congress. 

The  forgery  is  not  then  a  constituent  part  of  the  criminal 
act  of  making  a  false  entry,  though  in  the  present  case  pre- 
ceding the  latter  in  time,  and  comprehended  in  the  general 
purpose  formed  to  defraud,  and  furnishing  strong  evidence  of 
the  unlawful  intent  in  making  the  entries,  and  thus  misrepre- 
senting the  resources  and  condition  of  the  association  when 
undergoing  official  examination. 

Let  us  suppose  the  crime  of  forgery  were  a  capital  felony, 
or  an  offense  punished  with  great  severity,  and  the  making  the 
false  entry  one  of  much  milder  grade,  would  the  fact  that  the 
latter  is  cognizable  in  the  federal  courts,  even  when,  as  in  this 
case,  no  jurisdiction  has  attached,  deprive  the  state  of  its  right 
to  pursue  and  punish  the  offender  for  the  infraction  of  its  own 
laws  in  the  committing  of  the  higher  crime?  The  question 
supplies  its  own  answer;  and  as  forgery  and  making  a  false 
entry  are  distinct  and  separate  crimes,  the  jurisdiction  as- 
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Bumed  over  the  one  offense  against  the  state  law  is  entirely 
consistent  with  the  exercise  of  a  like  jurisdiction  over  the 
other  offense,  made  such  by  the  act  of  Congress. 

The  numerous  references  made  in  the  brief  of  defendants* 
counsel  do  not  conflict  with  the  foregoing  view  of  the  law  ap- 
plicable to  the  facts  of  the  case  that  we  have  taken,  as  upon 
an  examination  will  appear.  The  authorities  are  cited  in  the 
brief  at  page  14,  and  those  most  favorable  to  the  view  taken 
for  the  defendants  we  propose  to  examine.  It  will  be  seen 
that  none  of  them  refer  to  distinct  and  conflicting  jurisdic- 
tions, but  to  cases  under  a  single  jurisdiction. 

In  State  v.  Shepard,  7  Conn.  54,  it  was  decided  that  a  con- 
viction of  an  attempt  to  commit  a  rape,  under  an  indictment 
so  charging,  was  proper  when  the  proof  showed  the  rape  was 
accomplished,  and  such  conviction  was  a  bar  to  another  in- 
dictment preferred  for  the  rape.  And  so  it  is  held  in  State  v. 
Smith,  43  Vt.  324,  and  the  general  principle  is  laid  down  that 
when  an  offense  is  a  necessary  element  in  and  constitutes  an 
essential  part  of  another  offense,  and  both  are  in  fact  but  one 
transaction,  a  conviction  or  acquittal  of  one  is  a  bar  to  a  prose- 
cution to  the  other. 

In  Drake  v.  State,  60  Ala.  43,  which  was  an  indictment  for  an 
assault  with  intent  to  murder,  and  under  it  a  conviction  of  an 
assault  and  battery  without  a  weapon,  a  nolle  prosequi  having 
been  entered  as  to  the  felony  charged  is  not  a  bar  to  the 
charge  of  an  assault  and  battery  with  a  weapon,  when,  with 
leave  of  the  court,  the  defendant  withdraws  that  plea  and 
pleads  guilty,  and  he  cannot  complain  thereof.  The  court  say, 
in  general  terms,  that  a  single  criminal  act  cannot  be  split  up 
into  two  or  more  distinct  indictable  offenses,  and  prosecuted  as 
Buch. 

In  State  v.  Cooper,  13  N.  J.  L.  361,  25  Am.  Dec.  490,  the 
prisoner  was  indicted  as  principal  with  two  others  as  acces- 
saries, for  the  willful  and  malicious  burning  of  a  dwelling- 
house,  and  at  the  same  time  charged  in  another  indictment, 
then  found,  with  arson,  in  burning  the  same  dwelling-house, 
and  by  means  thereof  mortally  burning  and  killing  one  Joseph 
Hopper,  who  was  in  said  dwelling.  On  the  trial  of  the  charge 
of  arson,  the  defendant  was  found  guilty.  The  indictment  for 
murder  was  then  moved;  thereupon  the  prisoner  interposed 
the  defense  of  a  conviction  of  the  offense  of  arson. 

The  court  sustained  the  plea,  declaring  that  the  killing  be- 
ing unintentional  and  a  simple  consequence  of  the  burning, 
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the  conviction  for  the  burning  was  a  bar  to  the  second  indict- 
ment, charging  a  homicide  as  an  accidental  but  not  intended 
assault,  and  that  the  offenses  were  so  essentially  one  that  the 
prisoner  could  not  bo  punished  for  the  second  imputed  crime. 

In  the  case  of  Slate  v.  Chaffin,  2  Swan,  493,  it  is  held  that 
after  a  fine  imposed  for  an  assault,  a  person  could  not  be  in- 
dicted for  an  assault  apd  battery,  there  being  but  a  single 
act. 

In  State  v.  Shelley ,  11  Lea,  594,  it  was  held  that  a  person 
suc-aring  falsely  in  a  case  pending  before  a  United  States 
commissioner,  exercising  his  functions  as  such  judicially, 
could  not  be  tried  for  the  perjury  then  committed  before  the 
tribunal  of  a  state,  the  jurisdiction  vested  in  the  federal  courts 
being  exclusive. 

The  same  conclusion  is  reached  and  announced  in  State  v. 
Pile,  15  N.  H.  83. 

Th(;  principle  is  extended  and  applied  to  actions  for  a  pen- 
alty given  by  an  act  of  Congress  in  reference  to  license  for 
retailing  spiritaous  liquors,  in  United  States  v.  Lathrop,  17 
Johns.  4. 

We  now  proceed  to  consider  the  cases  referred  to  in  our  own 
reports. 

In  State  v.  Ingles,  2  Hayw.  (N.  C.)  4  (148),  the  indictment 
for  a  riot,  and  for  beating  and  imprisoning  one  Barry,  was  re- 
sisted upon  the  plea  of  a  former  conviction  for  an  assault  and 
battery  grounded  on  the  same  fact.  The  court  say  that  "the 
state  cannot  divide  an  offense  consisting  of  several  trespasses 
into  as  many  indictments  as  there  are  acts  of  trespass  that 
would  separately  support  an  indictment,  and  afterwards  in- 
dict for  the  offense  compounded  of  them  all,"  and  so  the  plea 
was  held  good. 

In  Slate  V.  Leiois  (a  slave),  2  Hawks,  98,  11  Am.  Dec.  741, 
two  bills  of  indictment  were  found  against  the  prisoner  at  tho 
game  time, — one  for  burglary  and  larceny,  the  other  for  rob- 
bery,—  and  both  charged  the  felonious  taking  of  the  same 
goods.  On  the  first,  the  prisoner  was  convicted  of  the  larceny 
only.  It  was  ruled  that  he  could  not  be  tried  on  the  second 
indictment,  because  it  would  be  twice  putting  him  in  jeopardy 
for  the  same  crime. 

In  Slate  v.  Coinmissioners  of  Fayeltevillc,  2  Murph.  371,  the 
defendants  were  tried  and  convicted  for  not  keeping  one  of 
the  streets  in  the  town  of  Fayctteville  in  repair,  and  there 
were  three  other  streets  in  the  same  condition,  for  the  neglect 
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to  repair  which  three  other  separate  indictments  had  been 
found,  the  conviction  was  relied  on  as  a  bar  to  the  other 
indictments,  and  the  plea  was  sustained.  "It  would  be  mon- 
strous," says  the  court,  "to  charge  them  with  separate  indict- 
ments for  every  street  in  the  town,  when  the  whole  were  out 
of  repair  at  the  same  time,  especially  when,  upon  one  indict- 
ment, a  fine  can  bo  imposed  adequate  to  the  real  estimate  of 
the  offense."  The  imputation  is  of  negligence  as  the  distinc- 
tive offense,  though  shown  as  applicable  to  different  streets, 
just  as  an  overseer  is  guilty  of  but  one  offense  in  neglecting  to 
keep  his  road  in  repair  as  a  whole,  and  not  as  many  offenses 
as  there  are  parts  of  it  out  of  repair  and  needing  amend- 
ment. 

So,  if  a  person  has  been  tried  for  an  affray,  he  cannot  again 
be  prosecuted  for  an  assault  and  battery  committed  in  mak- 
ing the  affray:  State  v.  Stanly,  4  Jones,  290.  And  similar 
ruling  was  made  when  the  assault  was  made  in  a  riot,  and 
given  in  evidence  to  prove  the  riot  in  an  indictment  for  the 
latter  offense. 

None  of  these  cases  to  which  our  attention  has  been  given 
go  beyond  these  adjudications,  and  they  clearly  recognize  the 
distinction  which  we  have  drawn  in  examining  the  case  before 
us,  where  the  offenses  are  not  only  cognizable  in  different  tri- 
bunals, but  distinct  and  independent  themselves,  of  either 
one  of  which  a  party  may  be  guilty,  and  not  guilty  of  the 
other.  The  principle  is  not  affected  by  the  fact  that  the  spu- 
rious character  of  the  note  may  supply  forcible  if  not  invinci- 
ble evidence  of  the  mala  fides  and  fraudulent  purpose  of  tlie 
act  of  making  the  false  entry. 

It  is  furthermore  insisted  that  the  forgery  of  the  note,  as  a 
substantive  crime,  made,  as  alleged,  to  defraud  the  United 
States,  can  be  prosecuted  only  in  the  courts  of  the  United 
States,  under  section  5418  of  the  Revised  Statutes  of  the 
United  States.  Tlie  enactment  is  in  these  words:  "Every 
person  who  falsely  makes,  alters,  forges,  or  counterfeits  any 
bid,  proposal,  guaranty,  official  bond,  public  record,  affidavit, 
or  other  writing,  for  the  purpose  of  defrauding  the  United 
States,  or  utters  or  publishes  as  true  any  such  false,  forged, 
altered,  or  counterfeited  bid,  proposal,  guaranty,  official  bond, 
public  record,  affidavit,  or  other  writing,  for  such  purpose,  know- 
ing the  same  to  be  false,  forged,  altered,  or  counterfeited,  or 
transmits  to  or  presents  at  the  office  of  any  officer  of  the  United 
States  any  such  false,  forged,  altered,  or  counterfeited  bid,  })ro- 
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posal,  guaranty,  official  bond,  public  record,  affidavit,  or  other 
writing,  knowing  the  eamo  to  bo  false,  forged,  altered,  or  coun- 
terfeited for  such  purpose,  shall  be  imprisoned  nt  hard  labor 
for  a  period  not  more  than  ten  years,  or  be  fined  not  more  than 
one  thousand  dollars,  or  bo  punished  by  both  such  fine  and 
imprisonment." 

V'ery  similar  in  terms  is  section  5479,  in  the  same  chapter 
6  of  title  70,  entitled  "Crimes  against  the  operations  of  the 
government." 

From  the  entire  context  and  the  carefully  constructed  sen- 
tence or  section  itself,  it  is  manifestly  directed  against  frauds 
attempted  to  be  perpetrated  on  the  government  in  its  fiscal 
operations,  as  the  entire  chapter  shows.  The  section  nowhere 
mentions  promissory  notes  or  money  securities  held  by  banks 
or  individuals  against  other  business  corporations  or  individu- 
als, and  the  careful  enumeration  of  the  things  to  be  forged, 
and  the  leaving  out  bills  and  notes,  in  which  are  formed  rela- 
tions between  the  debtor  and  payee  or  holder,  are  significant 
of  the  scope  and  limitations  of  the  enactment. 

The  expression,  "  or  other  writing,"  following  the  enumera- 
tion, must  find  a  restriction  in  the  class  to  which  it  belongs, 
and  the  obvious  scope  of  the  operation  of  the  section  as  an  en- 
tirety. It  does  not  include  in  our  interpretation  of  the  clause, 
"  for  the  purpose  of  defrauding  the  United  States,"  a  commis- 
sioner sent  to  look  into  and  report  the  condition  of  the  bank, 
when  it  does  not  appear  that  the  government  has  any  pecuni- 
ary interest  in  the  matter,  and  is  only  exercising,  through  this 
agency,  a  supervisory  power  over  these  institutions  to  secure 
their  fidelity  to  duty  and  the  safety  of  the  public. 

But  if  it  be  conceded  that  such  a  promissory  note  is  em- 
braced, it  is  only  such  as  are  forged  or  counterfeited  to  defraud 
the  United  States,  and  an  averment  to  that  efiect  is  necessary 
to  withdraw  such  forgeries  from  the  general  jurisdiction  of 
state  courts.  Such  notes  alone  are  transferred  to  the  jurisdic- 
tion of  the  federal  courts,  leaving  all  others,  where  such  intent 
does  not  enter  into  the  criminal  act,  to  the  judicial  tribunals 
of  the  state.  The  absence  of  this  indispensable  prerequisite  in 
any  averment  contained  iu  the  plea  in  abatement  precludes 
the  defendants  from  insisting  that  the  forgery  does  not  belong 
to  the  jurisdiction  of  the  state,  for  it  is  not  all  forged  notes  that 
can  only  belong  to  and  be  tried  in  the  federal  court,  but  such 
as  are  made  for  the  unlawful  purpose  specified  in  the  statute, 
and  therefore,  the  plea  does  not  show  an  excluding  jurisdic- 
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tion,  and  take  away  that  of  the  court:  See  Coleman  v.  Tennes- 
see, 97  U.  S.  509. 

The  exceptions  numbered  from  8  to  24  inclusive  are  taken  to 
the  refusal  of  the  court  to  permit  evidence  proposed  to  be  given, 
that  the  stock  of  the  bank  belonged  to  the  family  of  the  late 
John  G.  Williams,  its  founder,  and  to  one  of  whose  daughters 
the  defendant  Cross  was  married,  while  the  defendant  White 
was  the  brother  of  the  widow  of  the  deceased,  and  offered  to 
repel  the  charge  of  an  intent  to  defraud  the  bank;  and  fur- 
ther, as  to  the  previous  condition  of  the  bank  under  the  man- 
agement of  former  presidents. 

We  think  the  testimony  was  properly  rejected.  The  simple 
inquiry  was  as  to  the  alleged  forgery  of  the  note  set  out  in  the 
indictment,  and  the  fraudulent  purpose  for  which  it  was  in- 
tended to  be  used,  and  was  in  fact  used  in  covering  up  the 
real  condition  of  the  institution,  and  supplying  spurious  in 
place  of  its  wasted  resources.  To  this  end,  the  forgery  was 
committed  as  a  method  of  effectuating  the  purpose,  and  placed 
as  if  genuine  among  the  assets.  This  use  of  the  paper  in- 
volves the  intent  to  defraud  some  one;  and  under  our  statute 
(Code,  sec.  1191),  a  general  charge  of  an  intent  to  defraud 
without  designating  the  person  or  corporation  intended  to  be 
defrauded  is  sufiBcient. 

The  intent  to  defraud  is  involved  in  the  making  and  using 
the  forged  instrument  as  if  genuine,  and  this  purpose  is  not 
repelled  by  the  existence  of  fiimily  relations  among  the  parties, 
nor  does  the  evidence  tend  to  disprove  the  presence  of  the 
fraudulent  intent  in  the  act  to  which  it  is  an  inseparable  inci- 
dent. Whatever  misconduct  of  others,  previously  intrusted 
with  its  management,  may  have  led  to  the  disastrous  condi- 
tion in  which,  in  assuming  the  presidency,  the  defendant 
Cross  found  it,  no  defense  nor  extenuation  in  law  is  afforded 
by  its  necessities  for  the  criminal  act  committed,  and  in- 
quiries in  that  direction  were  wholly  out  of  place  in  this 
prosecution. 

Again,  other  notes,  alleged  to  be  spurious,  and  found  among 
the  assets  of  the  bank,  the  state  proposed  to  prove  in  support 
of  the  charge  of  conspiracy,  and  to  show  the  scienter,  and  after 
objection,  was  allowed  to  do  so. 

For  this  purpose  only  it  was  competent,  and  for  this  purpose 
alone  the  proof  was  admitted.  But  it  became  immaterial, 
inasmuch  as  no  conviction  was  had  upon  the  charges  it  was 
offered  to  support. 
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We  dispose  of  the  other  exceptions  relating  to  the  evidence 
with  the  single  remark  that  they  are  equally  untenable  as  the 
others,  and  wo  next  proceed  to  examine  the  instructions  which 
were  tendered  and  refused,  as  also  such  as  were  addressed  to 
the  jury,  so  far  as  they  are  not  embraced  in  what  has  been 
already  said. 

The  first  three  refused  instructions  are  of  the  class  referred 
to  in  the  preceding  remark  as  having  in  their  import  been  be- 
fore examined. 

The  fourth  relates  to  the  charge  of  conspiracy,  which  is 
put  out  of  the  way  by  the  verdict. 

The  fifth  asserts,  as  a  proposition  of  law,  that  if  the  note  was 
forged,  not  for  the  benefit  of  the  defendants,  nor  was  any 
money  obtained  thereon,  but  merely  to  create  a  false  idea  of 
the  condition  and  solvency  of  the  bank,  and  the  jury  so  be- 
lieve, the  defendants  are  not  guilty. 

5.  The  proposition  is  an  erroneous  statement  of  the  law, 
for  if  the  forgery  was  committed  with  a  present  intent  to  de- 
fraud, the  offense  was  complete,  whether  the  expected  advan- 
tage was  to  accrue  from  it  to  the  defendants  personally  or  to 
another,  and  whether  the  purpose  was  successfully  attained 
or  they  failed  in  it. 

G.  The  sixth  instruction  is  substantially  the  same  as  must 
be  our  ruling  upon  it. 

7.  The  court  properly  declined  to  tell  the  jury  that  the  find- 
ing the  note  among  the  assets  of  the  bank,  after  the  departure 
of  the  defendants,  was  not  a  finding  that  the  defendants  had 
had  possession,  and  warranted  no  inference  that  the  defend- 
ants knew  of,  were  guilty  of,  or  were  in  any  way  connected 
with  the  making  of  the  note. 

The  tenor  of  the  evidence  did  not  authorize  the  giving  any 
such  direction,  and  the  jury  were  to  draw  their  conclusions, 
not  from  one  isolated  fact,  but  from  all  that  was  shown. 

9.  If  there  was  not  such  resemblance  between  the  genuine 
and  spurious  handwriting  of  Graves  and  Sanders  appearing 
in  the  note  as  would  deceive  a  man  of  ordinary  intelligence 
and  caution,  and  for  want  of  similarity  in  the  signatures  the 
forged  note  "  did  not  have  any  legal  adaptation  to  accomplish 
a  legal  wrong,  the  person  could  not  be  convicted." 

This  proposition  would  excuse  an  act  of  forgery  in  every 
case,  even  when  the  fraud  had  been  consummated  when  the 
person  upon  whom  it  was  practiced  was  unacquainted  with 
the  handwriting  of  one  whose  signature  it  purported  to  be, 
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and  who  reposed  confidence  ii^the  genuineness  of  the  paper. 
The  variation  in  the  writing  may  be  evidence  of  the  absence 
of  an  intent  to  defraud,  but  not  when  the  intent  has  been 
developed  in  the  act  of  defrauding.  It  was  in  this  case  made 
payable  to  the  bank,  and  put  in  possession  of  the  bank,  and 
there  left  when  its  doors  were  closed,  as  part  of  its  resources. 
Besides,  the  variance  was  not  so  marked  as  to  call  for  such  a 
direction,  nor  does  it  find  support  in  the  case  of  State  v.  Cov- 
ington,  94  N.  C.  913;  55  Am.  Rep.  650.  Precisely  such  an 
instruction  was  declined  in  that  case  in  words  almost  identical, 
and  the  ruling  aflfirmed  on  appeal;  Merrimon,  J.,  speaking 
for  the  court,  in  the  conclusion  of  his  remarks  upon  this  point, 
thus:  "If,  therefore,  the  false  and  fraudulent  paper- writing  be 
such  that  it  might,  from  its  nature  and  the  course  of  business, 
deceive  or  mislead  to  the  prejudice  of  another  person,  the 
ofifense  of  forgery  would  be  complete." 

The  remaining  instruction  refused  was,  that  if  only  one  of 
the  names  signed  to  the  notes  is  shown  to  be  forged,  and  the 
evidence  not  satisfactory  of  the  forgery  of  the  other,  there  is  a 
fatal  variance,  and  the  verdict  must  be  for  the  defendants. 

The  contrary  has  been  expressly  decided  in  the  cases  of 
State  V.  Gardiner,  1  Ired.  27,  and  State  v.  Davis,  69  N.  C.  313, 
and  we  are  content  with  the  mere  reference  to  them. 

It  will  conduce  to  a  more  correct  understanding  of  these 
exceptions  and  the  rulings  upon  them  to  reproduce  so  much 
of  the  charge  delivered  in  place  of  that  asked  and  refused  as 
relates  to  the  same  subject-matter,  and  which  is  also  excepted 
to  in  detail. 

After  explaining  the  separate  charges  made  in  the  several 
counts  of  the  indictment,  and  defining  the  ofifense  of  forgery, 
the  court  says:  — 

"  If  the  jury  should  be  satisfied,  beyond  a  reasonable  doubt, 
from  the  testimony,  that  either  of  the  defendants  forged  or 
altered  the  note  set  forth  in  the  bill  of  indictment  with  intent 
to  defraud  any  individual  or  corporation  whatever,  then  such 
defendant  would  be  guilty  as  charged  in  the  first  count  of  the 
bill  of  indictment. 

"  If  the  jury  should  be  satisfied  in  the  same  way,  beyond  a 
reasonable  doubt,  that  either  of  the  defendants  aided  or 
abetted  another  in  falsely  forging  or  altering  said  note,  or 
assented  to  the  false  forging  or  altering  said  note  after  it  had 
been  forged  by  another,  with  intent  to  defraud  any  person  or 
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corporation  whatever,  such  defendant  would  be  guilty,  in 
manner  and  form,  as  charged  in  the  first  count. 

"  If  the  jury  are  satisfied  beyond  a  reasonable  doubt  that 
either  of  the  defendants  did  utter  and  publish  said  note, 
knowing  it  to  have  been  forged  or  altered  with  intent  to 
defraud  any  person  or  corporation  whatever,  then  such  de- 
fendant  would  be  guilty  as  charged  in  the  second  count. 

"  If  the  signature  of  the  name  of  D.  11.  Graves  to  the  note 
did  not  resemble  his  own  proper  signature,  that  is  a  circum- 
stance that  the  jury  may  consider  in  determining  whether 
there  was  an  intent  on  the  part  of  either  of  the  defendants 
t6  defraud  said  Graves.  But  if  his  name  was  written  by 
either  of  the  defendants  to  said  note  for  the  purpose  of  de- 
frauding any  person,  or  if  either  of  the  defendants  assented 
to  the  writing  of  such  name  by  another  than  Graves  with 
said  intent,  then  such  defendant  would  be  guilty,  whetlier 
the  signature  bore  such  resemblance  to  that  of  said  Graves 
as  would  probably  deceive  any  person  acquainted  with  his 
handwriting  as  to  the  genuineness  or  not.  The  rule  in  refer- 
ence to  the  adaptation  to  deceive  in  such  cases  applies  only  to 
counterfeit  money,  or  currency,  or  coin." 

We  find  nothing  in  this  series  of  directions  of  which  the 
defendants  can  justly  complain,  and  what  has  been  already 
said  disposes  of  these  exceptions  also.  But  if  there  was  an 
erroneous  statement  of  the  law  in  one  particular,  while  it  was 
correctly  laid  down  in  other  parts  of  the  single  instruction,  it 
would  be  unavailing  according  to  our  own  and  the  rulings  in 
the  United  States  supreme  court:  Bost  v.  Bost,  87  N.  C.  477; 
WiUiavis  v.  Johnston,  94  Id.  G33;  Johnston  v.  Jones,  1  Black, 
209;  Lincoln  v.  Clajlin,  7  Wall.  132. 

We  have  omitted  to  advert  to  the  charge  in  so  far  as  it  re- 
fers to  the  second  and  third  counts,  for  the  reason  that  no 
verdict  was  demanded  or  rendered  on  them,  as  will  hereafter 
appear,  and  no  harm  has  come  to  the  defendants  in  conse- 
quence. 

The  last  and  remaining  objection  disclosed  in  the  record 
has  reference  to  what  transpired  at  the  rendition  of  the  verdict. 
The  facts  are  these:  The  jurors  having  retired  to  consult 
upon  their  verdict,  sent  a  message  through  the  officer  put  in 
charge  of  them,  signed  by  one  of  their  number,  to  the  effect 
that  it  was  impossible  for  them  to  agree,  and  this  juror  stating 
that  he  had  been  suffering  for  a  day  or  more  witli  sick  head- 
ache caused  by  indigestion,  and  did  not  feel  able  to  continue 
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longer.  The  jurors  were  thereupon  brought  before  the  court 
by  order  of  the  judge,  and  the  court,  in  the  exercise  of  its  dis- 
cretion, in  the  presence  of  the  defendants,  proceeded  to  poll  the 
jury,  to  the  doing  of  which  the  defendants  excepted.  In  poll- 
ing the  jury,  the  judge  first  inquired  of  the  whole  body  whether 
they  could  agree,  and  the  foreman  answered  "that  they  could 
not.  Then  each  juror,  as  his  name  was  called,  was  asked, 
"  What  say  you  —  are  the  defendants,  or  either  of  them, 
guilty  in  the  manner  and  form  as  charged  in  the  bill  of  in- 
dictment, or  not  guilty?"  To  this,  exception  was  also  taken. 
When  the  process  of  making  the  separate  inquiry  of  each  was 
concluded,  it  appeared  from  the  answers  that  all  the  jurors 
were  agreed  upon  a  verdict  of  guilty  against  both  defendants 
upon  the  first  and  second  counts,  while  two  of  the  number 
were  for  finding  them  not  guilty  upon  the  third  and  fourth 
counts.  The  solicitor  thereupon  proposed,  in  presence  of  the 
jury,  to  enter  a  nolle  prosequi  to  those  counts.  The  jury 
withdrew,  and,  after  argument  from  the  solicitor,  he  was  au- 
thorized to  make  the  entry.  Upon  the  return  of  the  jury  to  the 
court-room,  they  were  informed  by  the  judge  of  the  allowance 
of  the  entry,  and  that  they  need  only  pass  upon  the  charges 
contained  in  the  first  and  second  counts.  After  again  retiring, 
they  returned  in  charge  of  the  officer  into  court,  and  for  their 
verdict  say  the  defendants  are  guilty.  The  jury  was  again 
polled,  at  the  instance  of  the  defendants'  counsel,  and  asked, 
each  juror,  as  to  the  verdict,  and  each  responded,  "  Guilty." 
Exceptions  were  made  to  each  step  taken  in  the  action  of  the 
court;  and  further,  that  the  verdict,  though  so  ordered  by  the 
court,  was  a  general  and  not  a  special  verdict.  The  court 
finds,  as  a  fact,  that  the  jury  were  not  ordered  to  find  a  special 
verdict.  While  we  do  not  approve  of  the  mode  adopted  to 
ascertain  the  individual  opinion  of  each  juror  before  an  agree- 
ment has  been  reached  by  the  entire  body,  even  to  ascertain 
whether  there  are  insurmountable  difficulties  in  the  way  of 
arriving  at  unanimity  and  they  should  be  discharged,  a  dis- 
cretionary power  rested  in  the  judge,  because  of  its  possible 
injurious  efiect  upon  the  minds  of  the  dissenting  jurors,  there 
is  no  error  in  law  committed,  and  it  is  apparent  no  injury  has 
come  to  the  defendants  by  eliminating  so  much  of  the  charge 
as  was  abandoned  by  the  solicitor.  He  had  no  right  to  enter 
a  nolle  prosequi  in  its  strict  legal  sense,  which,  like  a  nonsuit 
in  a  civil  action,  would  leave  the  defendants  exposed  to  an- 
other prosecution  for  the  same  offense.     The  action  of  the 
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solicitor  is  miscalled,  but  in  legal  effect  it  was  a  consent  to  an 
acquittal  of  the  accusations  in  the  specified  counts,  and  such 
is  the  result  of  a  failure  to  render  a  verdict  upon  some  of  sev- 
eral counts  in  an  indictment:  State  v.  Tailor^  84  N.  C.  773; 
State  V.  McNeill,  93  Id.  552;  State  v.  Bowers,  94  Id.  910;  State 
V.  Thompson,  95  Id.  596. 

The  last  case  shows  also  that  a  general  verdict  may  be 
construed  in  the  light  of  instructions  given  by  the  judge,  and 
though  general  in  terms,  will,  in  legal  effect,  be  restricted  to 
such  alone  of  the  counts  as  the  jury  were  directed  to  pass  on, 
a  ruling  sanctioned  in  the  case  of  State  v.  Long,  7  Jones,  24, 
and  State  v.  Leak,  80  N.  C.  403. 

The  questioning  of  the  jury  revealed  the  fact  of  an  entire 
unanimity  upon  the  first  two  charges,  the  result  of  their 
deliberation  before  coming  into  court,  and  a  readiness  to  ren- 
der a  verdict  accordingly.  The  abandonment  of  the  others 
for  the  purpose  of  ending  the  cause  was  so  far  favorable  tx) 
the  defendants  as  to  operate  as  a  partial  acquittal,  and  did 
not,  nor  could  of  itself,  work  any  injury  to  them:  State  v. 
John,  8  Ired.  330;  49  Am.  Dec.  396. 

There  was  no  reviewable  error  in  what  transpired,  but  the 
granting  of  a  new  trial  after  setting  aside  the  verdict  rested 
in  the  sound  discretion  of  the  presiding  judge,  which  he  has 
seen  fit  to  exercise  in  refusing  the  application  for  it.  The 
motions  in  arrest  of  judgment  for  supposed  defects  in  the 
form  of  the  indictment  were  properly  overruled,  for  it  sub- 
stantially follows  approved  and  recognized  precedent,  except 
BO  far  as  modified  by  statute  in  reference  to  the  averment  of 
an  intent  to  defraud,  which  it  sanctions  without  further  desig- 
nation. We  have  thus  carefully  perused  the  record  and  ex- 
amined the  numerous  exceptions  taken  during  the  progress  of 
the  trial,  pressed  with  great  earnestness  in  the  argument  on 
the  appeal,  in  which  a  very  thorough  research  among  the  re- 
ports and  elementary  writers  has  been  apparent;  and  yet  our 
convictions  as  given  in  this  opinion  are  clear  and  strong  that 
the  accused  have  had  an  impartial  trial,  and  the  result  must 
Btand.  There  is  no  error,  and  the  judgment  must  be  and  is 
affirmed.  

FoROERV,  WuAT  SUFFICIENT  TO  CONSTITUTE:  State  V.  Johnwn,  26  Iowa, 
407;  90  Am.  Dec.  158,  note  164;  LuttreU  v.  State,  85  Tenn.  2.32;  4  Am.  St. 
Rep.  TliO,  uoto  764. 

FOBQIBT,    I.VDICTMENT  FOR,    WuAT    MUST  AXLSOB:    StoU    T.    JohfUOn,    26 

Iowa,  407;  96  Am.  Dec.  158,  note  164;  lAiUreii  v.  State^  86  Tenn.  760;  4  Am. 
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St.  Rep.  760,  note  764.  Where  an  indictment  for  forgery  described  the 
instrument  alleged  to  be  forged  as  an  acquittance  and  discharge  for  money, 
and  set  forth  a  bill  of  parcels  purporting  to  be  receipted,  the  instmment 
was  not  misdescribed:  Commontoealth  y.  WJUte,  145  Mass.  392.  The  indict* 
ment  for  forgery  is  sufficient  which  charges  the  offense  with  such  degree  of 
certainty  as  to  enable  the  court  to  pronounce  a  proper  judgment  in  case  of 
conviction;  but  indictment  must  set  out  the  forged  instrument  with  literal 
accuracy,  or  state  good  reasons  for  the  omission  to  do  so,  and  the  instrument 
thus  set  out  must  be  proved  with  like  accuracy:  LtUtreU  v.  State,  85  Tenn. 
232;  4  Am.  St.  Bpop.  760.  Indictment  for  forging  school  warrant  need  not 
allege  that  the  school  district  was  a  corporation:  Ball  v.  State,  48  Ark.  94. 
Failure  to  allege  value  of  property  obtained  by  reason  of  the  forgery  does 
not  invalidate  indictment:  Stewart  v.  State,  113  Ind.  505. 

AcQuiTTAii  OR  CoKYiOTioN  as  bar  to  farther  prosecution  for  a  crime  grow- 
ing out  of  the  same  act:  State  v.  Cooper,  13  N.  J.  L.  361;  25  Am.  Dec. 
490;  Dunkey  v.  CommonvoeaUh,  17  Pa.  St.  126;  65  Am.  Dec.  542;  note  to 
Roberta  v.  State,  68  Id.  536  et  seq.;  Ball  v.  State,  48  Ark.  94;  State  v.  Blahut, 
48  Id.  34. 


CASES 

IN  THB 

SUPREME    COURT 

or 

PENNSYLVANIA. 


SOHWENK    V,    KjIHLBB. 

[122  PXKNBTLVXNIA  STATE,  67.] 

CoNTRlBUTOKT  NULIOKNCK  ow  Parknt.  —  Plaintiff  is  chargeable  with  con> 
tribatory  negligence,  and  is  not  entitled  to  recover  for  injaries  sustained 
by  hia  minor  son  while  in  the  employ  of  the  defendants,  if,  knowing  that 
tiie  work  was  dangerous,  he  permitted  his  son  to  continue  in  it,  without 
objection. 

It  18  E&BOR  TO  Instruct  Jury  in  Such  Wat  as  to  Practically  With- 
draw OR  Nullity  Cecarob  Propkrly  Given  as  to  plaintifTs  contribu- 
tory negligence,  by  a  reference  to  a  general  charge,  which  stated  that 
the  question  was  whether  the  defendants  provided  suitable  appliances, 
and  if  they  did  not,  then  the  jury  were  to  determine  the  plaintiffs  dam- 
ages, but  if  the  appliances  were  of  an  ordinary  character,  the  verdict 
should  be  for  the  defendants. 

Case  by  Charles  Z.  Kehler  against  William  Schwenk,  George 
Robertson,  and  Jacob  Geise,  partners  engaged  in  coal-mining, 
to  recover  damages  for  injuries  sustained  by  plaintiff's  minor 
son  Daniel,  through  the  alleged  negligence  of  the  defendants. 
Daniel,  who  was  about  fourteen  years  of  age,  was  taken  into 
the  employment  of  the  defendants,  in  September,  1882,  at  the 
request  of  the  plaintifif,  and  placed  to  work  at  slate-picking. 
The  plaintiflF  gave  directions  at  the  time  that  his  son  should 
not  be  put  to  more  dangerous  work.  A  short  time  afterwards, 
however,  the  boy  was  sent  out  of  the  slate-room  to  assist  in 
hauling  the  dirt  out  upon  the  dump.  The  father,  learning  of 
this,  remonstrated  with  one  of  the  defendants,  and  the  boy 
was  accordingly  returned  to  his  former  employment.  On 
September  12th,  the  defendant  Robertson  went  to  the  slate- 
room  and  directed  the  foreman  in  charge  to  send  out  a  boy  to 
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assist  with  the  dump-car,  and  the  foreman  ordered  Daniel  out. 
It  was  necessary  that  the  mule  attached  to  the  dump-car 
should  be  driven  rapidly,  and  detached  at  some  distance 
from  the  dump,  in  order  to  give  the  requisite  momentum  to 
the  car  to  carry  it  to  the  end  of  the  track.  To  detach  the 
mule,  young  Kehler  was  obliged  to  step  in  front  of  the  moving 
car,  detach  the  hook,  and  allow  the  mule  to  step  to  one  side. 
On  the  afternoon  of  September  13th,  while  he  was  thus  en- 
gaged, he  was  caught  by  the  car,  thrown  beneath  it,  and  his 
right  arm  crushed  so  as  to  render  amputation  necessary.  The 
plaintiflf's  testimony  went  to  show  that  the  defendants  failed 
to  provide  suitable  appliances  for  hitching  and  unhitching  the 
mules,  and  he  also  admitted  that  he  knew  that  his  son  was 
engaged  on  the  dump-cara  on  the  12th;  while  the  defendants 
introduced  evidence  to  the  effect  that  the  appliances  were 
those  ordinarily  in  use,  and  were  safe,  and  that  the  plaintiff 
had  full  knowledge  of  their  character,  and  of  the  employment 
of  his  son  on  the  dumps,  and  made  no  objection.  The  general 
charge  of  the  court  sufficiently  appears  in  the  opinion.  The 
defendants'  first  and  second  points  referred  to  were  as  follows: 
1.  That  the  plaintiff,  having  shown,  by  his  own  testimony,  that 
he  hired  his  son  to  the  defendants,  and  that  he  saw  him  on 
September  12th  engaged  on  the  dump-cars  similar  to  those 
on  which  he  himself  was  working  on  that  day,  and  that  he 
did  not  notify  the  defendants,  or  their  foreman,  of  his  unwill- 
ingness to  have  his  son  work  in  that  position,  he  thereby 
assented  to  his  employment  in  the  business  he  was  engaged 
in  at  the  time  of  the  injury,  and  cannot  recover.  To  which 
the  court  answered:  "  Under  the  evidence  in  the  case,  I  leave 
it  to  the  jury  to  determine  whether  the  plaintiff  assented  to 
his  son's  employment  in  the  business  he  was  engaged  in  at 
the  time  of  the  injury,  and  I  refer  you  to  what  I  have  said  in 
the  general  charge  on  this  subject.  If  he  did  so  assent,  he  can- 
not recover."  2.  That  the  plaintiff,  having  hired  his  son  to 
the  defendants,  and  having  testified  that  he  knew  or  believed 
that  the  work  on  the  dump-cars  was  dangerous,  and  protested 
against  his  future  service  thereon,  in  pursuance  to  which  pro- 
test the  defendants  removed  his  son  to  work  in  the  breaker, 
yet  having  shown  that  he  saw  his  son  working  again  on  the 
dump-cars  on  September  12th,  and  permitted  him  to  continue 
working,  he  was  guilty  of  contributory  negligence,  and  cannot 
recover.  To  which  the  court  answered:  "If  the  plaintiff,  know- 
ing that  the  work  on  th*  dump-car  was  dangerous,  permitted 
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his  pon  to  continue  working  on  the  pame,  he  was  guilty  of  con- 
tributory negligence,  and  I  charge  you  as  requested,  but  I  refer 
you  to  the  general  charge."  The  plaintiff  had  a  verdict,  and 
judgment  being  entered  thereon,  the  defendants  brought  error. 

S.  P.  Wolverton  and  W.  D.  Faust,  for  the  plaintiffs  in  error. 
C.  R.  Savidge  and  Voria  Auten,  for  the  defendant  in  error. 

Williams,  J.  Daniel  Kehler,  a  lad  of  about  fourteen  years, 
was  injured  at  the  colliery  of  the  plaintiffs  in  error.  The 
plaintiff  is  the  father  of  Daniel,  and  brought  this  action  to 
recover  for  loss  of  service  of  his  minor  son  in  consequence  of 
the  injury  sustained.  The  negligence  imputed  to  the  defend- 
ants in  the  court  below  was  the  failure  to  provide  suitable  ap- 
pliances for  hitching  and  unhitching  the  mules  to  and  from 
the  dumps  in  which  the  dirt  and  refuse  were  taken  to  the 
dirt-piles.  The  defendants  below  denied  that  the  appliances 
were  unsuitable,  asserted  that  they  were  in  the  usual  form, 
and  that  the  plaintiff,  having  full  knowledge  of  their  charac- 
ter and  of  the  employment  of  his  son  upon  the  dumps,  and 
making  no  objection  thereto,  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover,  even  if  the  jury  should  find  the 
appliances  to  have  been  unsuitable. 

This  subject  was  brought  to  the  attention  of  the  court  by  the 
first  and  second  points  of  the  defendant,  and  the  court  cor- 
rectly instructed  the  jury,  in  answer  to  the  second  point,  that 
"if  the  plaintiff,  knowing  that  the  work  on  the  dump-car  was 
dangerous,  permitted  his  son  to  continue  working  on  the  same, 
he  was  guilty  of  contributory  negligence,  and  I  charge  you  as 
requested,  but  I  refer  you  to  the  general  charge." 

In  the  general  charge,  after  a  review  of  the  questions  raised, 
the  learned  judge  said:  "Now,  gentlemen  of  the  jury,  taking 
in  consideration  all  these  facts  and  circumstances  as  detailed 
in  evidence  as  to  the  manner  of  young  Kehler's  employment 
and  the  circumstances  under  which  he  went  out  upon  the  dirt- 
bank  to  work,  it  seems  to  me  that  the  question  to  be  deter- 
mined after  all  is,  whether  the  defendants  did  adopt  and 
maintain  suitable  instruments  in  this  case,  —  suitable  cars,  with 
proper  or  suitable  hooks  or  appliances,"  etc.  Again,  in  the 
concluding  part  of  the  charge,  the  learned  judge  instructs  the 
jury  as  follows:  "  Now,  gentlemen  of  the  jury,  I  leave  all  these 
facts  to  be  determined  by  you  from  the  evidence  in  the  case. 
If  you  find  in  favor  of  the  plaintiff,  that  is  to  say,  if  you  find 
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that  the  defendants  did  not  adopt  and  use  suitable  instru- 
ments and  appliances  to  their  cars,  ....  and  that,  in  con- 
sequence thereof,  an  injury  was  sustained  by  the  plaintiff's 
eon,  then  you  will  determine  what  amount  of  damages  the 
plaintiff  is  entitled  to  recover.  But,  as  I  have  already  stated, 
if  these  hooks,  rings,  and  appliances  to  the  dumps  were  of 
an  ordinary  character,  ....  your  verdict  should  be  in  their 
favor." 

We  are  of  opinion  that  the  complaint  made  by  the  plain- 
tiffs in  error,  that  the  answers  to  the  first  and  second  points 
of  the  defendants  below  submitting  to  the  jury  the  ques- 
tion of  the  plaintiff's  contributory  negligence  were  practi- 
cally withdrawn  or  nullified  by  the  general  charge  to  which 
they  were  referred,  is  well  founded.  It  was  important  that 
the  jury  should  have  their  attention  drawn  distinctly  to  the 
suflBciency  and  suitableness  of  the  method  of  unhitching  the 
mules  from  the  dump-cars  in  use  at  this  colliery,  for  the  ques- 
tion of  the  negligence  of  the  employer  depended  upon  whether 
he  had  made  reasonable  provisions  for  the  safety  of  his  em- 
ployees. But  it  was  equally  important  that  the  attention  of 
the  jury  should  be  drawn  to  the  other  question,  whether,  if 
the  employers  were  guilty  of  negligence,  the  plaintiff  was  not 
chargeable  with  contributory  negligence  in  permitting  his  son 
to  continue  in  a  dangerous  employment,  he  having,  as  ap- 
peared from  his  own  testimony,  knowledge  of  the  manner  in 
which  the  dumps  were  handled,  and  of  the  fact  that  his  son 
was  employed  upon  them. 

While  the  answers  to  the  points  raising  this  question  are 
correct,  their  reference  to  the  general  charge,  and  the  great 
prominence  given  in  the  general  charge  to  the  other  question, 
that  of  the  negligence  of  the  employers,  are  calculated  to  ob- 
scure or  minimize  the  question  of  the  contributory  negligence 
of  the  plaintiff.  In  effect,  it  is  as  though  the  court  had  said  to 
the  jury,  "  The  controlling  question  in  this  case  is,  whether  the 
defendants  provided  suitable  appliances  for  their  cars,  and  if 
you  find  they  did  not,  you  should  determine  what  amount  of 
damages  the  plaintiff  has  sustained."  The  learned  judge  did 
say  this,  substantially,  when  he  said:  "  It  seems  to  nie  that  the 
question  to  be  determined  after  all  is,  whether  the  defendants 
did  adopt  and  maintain  suitable  instruments,"  etc.  Tlie  jury 
would  naturally  understand  from  the  language  of  the  general 
charge  that  the  opinion  of  the  judge  was,  that  the  other  ques- 
tions raised  were  relatively  of  little  importance,  and  ought  not 
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to  Btand  in  tho  plaintiff's  way,  if,  upon  the  question  of  the  suit- 
ableness of  the  appliances  used  upon  the  dump-cars,  they 
should  find  for  the  plaintiff.  This  was  not  an  adequate  pres- 
entation of  tho  defense,  and  for  this  reason  the  case  mast  go 
back  for  another  trial. 
Judgment  reversed,  and  venire  de  novo  awarded. 


Neolioknce  of  parent,  whether  impated  to  child:  Pratt  Coal  and  Iron  Co. 
▼.  Brawley,  83  Ala.  371;  3  Am.  St.  Rep.  754,  and  note. 

Parent  and  Child. —  Parents  permitting  child  to  be  in  streets,  effect  of,  if 
child  is  injured:  Bliaa  v.  InhabUanta  etc,  143  Mass.  91;  1  Am.  St.  Rep.  442. 
Father  knowingly  permitting  child  of  tender  age  to  go  upon  railroad  track 
is  guilty  of  culpable  negligence:  Pratt  Coal  and  Iron  Co.  v.  Brawley,  83  Ala. 
371;  3  Am.  St.  Rep.  751;  Rally  y.  Hannibal  etc  R'y  Co.,  96  Mo.  601. 


Henoh  v.  Aqeioultueal  Insurance  Company. 

[122  Pknnstltania  Statk,  128.] 
LrsxTRANCR  —  CovsNANT  AOAiNST  Enccmbrancbs. — A  Covenant  avoiding 
the  policy  if  the  property  insured  should  become  encumbered  by  mort- 
gage, judgment,  or  otherwise,  without  the  company's  consent,  is  broken 
when  an  encumbrance  falls  upon  the  property,  whether  with  or  without 
the  actual  knowledge  of  the  insured. 

Debt  by  Benjamin  A.  Hench,  for  the  use  of  Emanuel 
Toomey,  against  the  Agricultural  Insurance  Company,  upon 
a  policy  of  fire  insurance  issued  to  Hench,  and  payable  to 
Tooraey  in  case  of  loss,  as  his  interest  might  appear,  under 
certain  judgment  liens  existing  at  the  time  on  the  property  in- 
sured. The  policy  contained  a  provision  that  "  if  the  prop- 
erty, either  real  or  personal,  or  any  part  thereof,  shall  become 
encumbered  by  mortgage,  judgment,  or  otherwise,  ....  then, 
and  in  every  such  case,  and  in  either  of  said  events,  this  entire 
policy,  and  every  part  thereof,  shall  be  null  and  void,  unless 
the  written  consent  of  the  company  at  the  Baltimore  office  is 
obtained."  Hench  afterwards  executed  two  notes  to  one 
Kleckner,  with  warrants  of  attorney  to  enter  judgment,  but  it 
was  understood  that  judgment  would  not  be  entered.  Kleck- 
ner, however,  without  tho  plaintiff's  knowledge,  subsequently 
caused  judgment  to  be  entered  as  liens  upon  the  insured  prop- 
erty, and  of  which  no  notice  was  given  to  the  company.  A 
loss  having  occurred,  the  plaintiff  brouj^ht  this  action.  By 
arrangement  between  the  parties,  the  question  of  law  was  re- 
served for  the  court,  whether,  under  the  uncontradicted  facts, 
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the  plaintiflf  was  entitled  to  judgment.     Judgment  having  been 
given  for  the  defendant,  the  plaintiflf  brought  error. 

William  H.  Sponslerand  W.  A.  Sponsler,  and  J.  L.  Markely  for 
the  plaintiflf  in  error. 

W.  N.  Seiberty  for  the  defendant  in  error. 

Paxson,  J.  This  case  is  distinctly  ruled  by  Seybert  v.  Penn- 
slyvania  Mutual  Fire  Ins.  Co.,  103  Pa.  St.  282,  and  Pennsylva- 
nia Mutual  Fire  Ins.  Co.  v.  Schmidt,  119  Id.  449,  in  which 
it  was  held  that  a  covenant  against  encumbrances  in  a  fire 
policy  is  broken  the  moment  an  encumbrance  falls  upon  the 
property  insured,  whether  the  assured  has  or  has  not  actual 
knowledge  of  such  encumbrance.  In  the  present  case,  as  in 
Pennsylvania  Mutual  Ins.  Co.  v.  Schmidt,  supra,  the  assured 
alleged  that  he  had  no  knowledge  of  the  entry  of  the  judgment 
in  question;  that,  in  point  of  fact,  the  holder  thereof  had  agreed 
not  to  enter  it.  That  is  a  matter  between  the  assured  and  the 
person  who  entered  a  judgment  against  him  in  violation  of  his 
agreement.  What  has  the  company  to  do  with  this?  It  can- 
not be  aflfected  by  the  act  of  third  parties  with  whom  it  haa 
no  relations,  and  of  which  it  has  no  knowledge.  An  assured 
who  covenants  against  encumbrances  must  keep  his  covenant 
precisely  as  every  other  person,  and  it  is  his  business  to  see 
that  no  encumbrances  fall  upon  his  property.  If  an  additional 
encumbrance  does  go  fall,  let  him  notify  the  company,  and  pay 
the  increased  premium,  if  demanded,  or  make  his  peace  with 
them  in  the  best  way  he  can.  Upon  his  failure  to  do  so,  we 
cannot  help  him. 

I  do  not  see  how  I  can  make  the  matter  any  clearer  than 
was  done  in  the  cases  cited.  If  the  profession  do  not  under- 
stand them,  it  must  be  by  reason  of  my  obscure  way  of  stating 
legal  principles. 

Judgment  afl&rmed.  

Insurance.  —  Mortgage  ia  not  a  sale  or  transfer  of  title  within  the  pro- 
hibition of  an  insurance  policy:  Byera  v.  Farmers'  Ins.  Co.,  35  Ohio  St.  606; 
35  Am.  Rep.  623;  Quarrier  v.  Peabochj  Ins.  Co.,  10  W.  Va.  607;  27  Am. 
Rep.  582;  Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53;  4  Am.  St.  Rep.  562; 
Ilart/ord  Fire  Ins.  Co.  v.  Wahh,  54  111.  1G4;  5  Am.  Rep.  115.  There  was 
no  breach  in  warranty  against  encumbrances  where  insured,  in  her  applica- 
tion, so  warranted,  and  where  tliere  were  four  judgments  against  the  prop- 
erty which  were  not  satisfied  of  record,  but  l.wu  of  which  had  been  actually 
collected  by  sheriff  and  paid  over  to  judgment  creditors,  and  the  judgment 
debtor  in  the  other  two  held  receipts  of  judgment  creditors  acknowledging 
satisfaction:  Lang  v.  Hawkeye  etc.,  74  Iowa,  673. 
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Appeal  of  Latshaw. 

[122  PXKNBTLTANU.  8T1.TB,   142.J 

Paktition  or  Lajom  PcTBCiiAaKD  FOB  Special  Usb.  —  One  tenant  in  com* 
mon  cannot,  without  the  consent  of  his  co- tenants,  have,  a  partition  of 
lands  which  they  have  devoted  to  a  particular  use,  which  use  enters 
into  the  consideration  of  the  contract  creating  it;  and  this  rule  applies, 
and  perhaps  a  fortiori,  where  the  use  is  charitable. 

PABTrrioN. — One  Congregation  cannot,  without  C!on3Ext  o»  Othib 
CoNOREOATioNs,  HAVE  PARTITION  OF  Lands,  purchased  by  all  for  their 
commou  benctit,  for  a  parsonage  and  glebe;  and  especially  where  the 
lands  were  conveyed  to  trustees  of  the  different  congregations  for  the 
benefit  of  a  "ministerial  charge,"  thus  creating  an  active  and  continn* 
ing  trust,  the  fee  remaining  in  the  trustees  as  long  as  the  charge  con- 
tinues. 

Acm'E  Trust  —  Fee  Remaining  in  TaasTEEs.  —  Fee  ordinarily  vesta  at 
once  in  the  association,  when  a  deed  is  made  to  trustees  for  a  church  or 
other  charity;  but  this  is  not  so  where  the  trust  is  active  and  continn* 
ing,  as  where  it  is  created  for  the  support  of  a  special  use. 

Bill  in  equity  by  the  trustees  of  St.  Peter's  church  and 
congregation  against  the  trustees  and  congregations  of  David's, 
Himmel's,  St.  Paul's,  and  Emmanuel  churches,  praying  for 
a  commission  of  partition  of  a  tract  of  land  conveyed  to  the 
trustees  of  the  various  congregations  by  a  deed  which  recited: 
"Which  several  named  Lutheran  congregations  form  the  Ma- 
hanoy  Lutheran  Ministerial  Charge  of  said  county  of  Nor- 
thumberland." The  property  had  been  purchased  by  the  five 
congregations,  for  their  common  benefit,  for  a  parsonage  and 
glebe,  and  was  devoted  by  them  to  that  use,  until  the  St. 
Peter's  congregation  refused  the  services  of  the  common  pastor, 
and  withdrew  from  the  charge.  The  bill  was  dismissed  on 
the  report  of  the  master,  and  the  complainants  appealed. 

S.  P.  Woherton^  George  Hill,  and  J.  Nevin  Hill,  for  the  ap- 
pellants. 

S.  B.  Boyer,  for  the  appellees. 

Gordon,  C.  J.  Whilst  it  may  be  admitted  that  partition  is 
an  incident  of  tenancies  in  common,  a  right  which  vests  in 
the  several  tenants  by  virtue  of  the  title  by  which  they  hold, 
yet,  like  every  other  mere  legal  right  of  wliich  persons  may  be 
possessed,  it  may  be  waived  by  the  contract  of  the  parties. 
Partners  may  purchase  land  for  the  use  of  the  partnership, 
and  take  title  thereto  as  tenants  in  common,  and  yet,  during 
the  continuance  of  the  firm,  it  would,  I  suppose,  hardly  be 
contended  that  one  of  the  partners  might  avoid  his  contract 
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by  compelling  partition.  In  such  case,  this  right  is  suspended 
during  the  continuance  of  the  partnership,  because  the  waiver 
of  that  right  must  be  regarded  as  part  and  parcel  of  the  con- 
Bideration  which  induced  the  purchase.  The  land  is  bought 
for  a  special  use,  and  as  long  as  the  necessity  for  that  use  con- 
tinues, it  cannot  be  destroyed  by  the  act  of  either  tenant  with- 
out the  consent  of  his  co-tenant. 

A  better  illustration  of  the  principle  here  stated  could  not 
be  had  than  that  found  in  the  case  of  Coleman  v.  Coleman,  19 
Pa.  St.  100,  57  Am.  Dec.  641;  for  here,  under  an  agreement  that 
"  the  ore-banks  belonging  to  Cornwall  Furnace  shall  remain 
together  and  undivided  as  a  tenancy  in  common,"  partition  was 
not  permitted,  at  the  instance  of  one  of  the  owners,  during  the 
continuance  of  the  conditions  which  entered  into  the  considera- 
tion of  the  contract.  It  is  true,  the  learned  justice  who  deliv- 
ered the  opinion  of  this  court  said  that  this  agreement  was 
incorporated  into  the  decree  of  the  partition  that  had  been  pre- 
viously made  of  the  balance  of  the  estate  in  pursuance  of  the 
contract.  This,  however,  was  a  mistake;  though,  undoubtedly, 
part  of  the  consideration  for  that  decree,  as  between  the  parties 
to  it,  was  the  stipulation  referred  to.  The  commissioners^  who 
were  empowered  to  make  partition, reported  inter  alia  as  follows: 
"And  we  do  further  report  that  the  tract  of  land  called  Bing- 
ham's Place,  at  Conewaga,  together  with  a  small  tract  of  fifty 
acres  of  land  adjoining  thereto,  and  also  the  ore-banks  and 
mine-hills  of  Cornwall  Furnace,  do  still  remain  undivided,  to 
be  held  by  the  said  Curtis  Grubb,  Robert  Coleman,  Burd 
Grubb,  and  Henry  Bates  Grubb,  as  tenants  in  common,  ac- 
cording to  their  respective  shares,  and  to  the  covennnts  ;ind 
articles  in  said  agreement  hereinafter  recited  contained."  It 
is  thus  apparent  that  the  fifty-acre  tract  and  the  ore-banks 
were  carefully  excluded  from  the  partition,  —  were  to  remain 
undivided  and  to  be  left  subject  to  the  recited  contract, — and 
clearly  the  decree  could  not  embrace  lands  so  excluded,  neither 
could  it  add  force  to  the  agreement  under  which  the  parties 
were  acting.  We  repeat,  therefore,  that  this  case  perfectly 
illustrates  the  principle  stated;  that  is,  where  parties  devote 
land  to  a  particular  use,  which  use  enters  into  the  considera- 
tion of  the  contract  creating  it,  one  of  the  tenants  in  common 
cannot,  without  the  consent  of  his  co-tenants,  defeat  the  joint 
purpose  by  a  writ  of  partition. 

The  same  rule  applies,  and,  perhaps,  a  fortiori,  to  charities. 
Here,  again,  a  case  in  point  is  found  in  Brown  v.  Lxitheran 


78  Appeal  of  Latshaw.  [Penn. 

<yhurch,  23  Pa.  St.  495,  wherein  we  held  that  a  church  and 
burial-ground  belonging  to  two  distinct  religious  congrega- 
tions, as  tenants  in  common,  under  articles  of  association  in 
which  it  was  recited  that  they  had  resolved  to  erect  jointly  a 
lioiiso  for  the  worship  of  God  on  "a  lot  which  had  been  pur- 
chased by  both  congregations,  and  appropriated  for  that  pur- 
pose," and  in  wliich  it  was  also  inter  alia  provided  "that  the 
members  of  both  congregations  shall  have  an  equal  right  and 
interest  in  the  church  and  land  belonging  to  the  same,"  were 
not  within  the  purview  of  our  statutes  relating  to  partition, 
and  therefore  neither  of  those  congregations  could  avail  itself 
of  that  right  without  the  assent  of  the  other.  The  counsel  for 
the  appellants  have  endeavored  to  weaken  the  force  of  this 
case  as  a  precedent  by  dwelling  on  the  language  of  the  learned 
justice  deprecatory  of  the  desecration  of  a  grave-yard,  and  dis- 
turbance of  the  bones  of  the  dead,  and  thereby  assuming  that 
had  a  cemetery  not  been  involved  in  the  contention,  the  result 
would  have  been  different.  But  with  this  construction  of  the 
case  we  cannot  agree,  for  a  careful  examination  of  the  point 
decided  will  show  that,  excluding  all  immaterial  dicta^  it  was 
held  that  the  use,  a  charitable  one,  could  not  be  destroyed  in 
this  manner  at  the  instance  of  either  party. 

In  view  of  the  legal  principle  above  stated,  we  have  no  diffi- 
culty in  coming  to  the  conclusion  that  the  decree  of  the  court 
below  was  correct.  The  property  in  controversy  was,  by  the 
five  congregations,  purchased  for  and  devoted  to  a  charitable 
use,  to  wit,  a  parsonage  and  glebe  for  the  common  benefit  of 
all  jointly. '  This  appears  by  the  deed  itself,  wherein  it  is  set 
forth:  "Which  several  named  Lutheran  congregations  form 
the  Mahanoy  Lutheran  Ministerial  Charge  of  said  county 
of  Northumberland."  And  though  by  that  instrument  the 
special  use  does  not  appear,  it  is  abundantly  shown  by  the 
oral  evidence.  Here,  then,  is  a  property  vested  in  trustees  for 
the  use  of  "  the  ministerial  charge,"  composed  of  the  several 
churches  therein  named;  and  we  may  well  ask,  By  what 
right  does  one  of  these  churches  assume  to  destroy  that  trust 
through  the  instrumentality  of  the  writ  of  partition?  Not,  in- 
deed, on  the  ground  that  St.  Peter's  church  refused  the  ser- 
vices of  the  pastor  who  served  the  other  churches,  for  this  was 
its  own  act,  and  could  give  it  no  new  right  in  the  premises, 
but  Kolely  on  the  ground  that  St.  Peter's  being  a  tenant  in 
common,  its  right  to  partition  is  necessarily  incident  to  its 
title.     But,  as  we  have  already  shown,  even  admitting  the 
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premise  assumed,  the  conclusion  is  not  sound,  for,  on  all  au- 
thority, this  right  may  be  waived  by  agreement,  express  or 
implied,  of  the  tenants  in  common. 

But  at  best,  these  churches,  as  churches,  have  but  a  quali- 
fied fee.  Ordinarily,  we  agree  that,  when  a  deed  is  made  to 
trustees  for  a  church  or  other  charity,  the  fee  vests  at  once 
in  the  association;  for,  the  trust  being  raised  only  for  the 
purpose  of  taking  and  passing  title,  it  is  immediately  exe- 
cuted in  the  cestui  que  trust.  But  it  is  not  so  when  the  trust 
is  active  and  continuing,  as  where  it  is  created  for  the  support 
of  a  special  use.  In  the  case  in  hand,  the  deed  is  to  trustees 
for  the  benefit  of  a  ministerial  charge,  and  it  is  clear  that  the 
fee  must  remain  in  those  trustees  as  long  as  that  charge  con- 
tinues, and  it  is  only  after  the  use  is  extinguished  that  the 
unqualified  fee  can  vest  in  the  cestuis  que  use,  and  then  only 
in  those  that  survive  the  trust.  Thus  it  is  that,  from  what- 
ever point  we  may  view  the  controversy  in  hand,  it  is  obvious 
that  the  plaintiff's  bill  cannot  be  sustained. 

Decree  aflSrmed,  and  appeal  dismissed,  at  costs  of  appel- 
lants. 

Partition. — One  Tenant  in  Common  cai^not  Makb  Division  of  com- 
mon property  without  tho  consent  of  the  other:  Daniels  v.  Brown,  34  N.  H, 
454;  (59  Am.  Dec.  505. 
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Company. 

[122  Pennsylvania  State,  154.] 

Corporation  Which  Willfully  Frustrates  Object  op  its  Institution 
Commits  Fraud  on  Public,  and  is  not  entitled  to  equitable  considera- 
tion. 

Corporation  Formed  for  Purpose  of  Furnishing  City  with  Electric 
Light,  and  Claiming  Exclusive  Privilege  thereof,  is  not  Enti- 
tled to  Aid  of  Court  of  Equity  in  restraining  a  rival  company,  after 
its  stock  has  been  purchased  by  the  president  of  the  gas  and  water  com- 
pany of  the  city  for  the  purpose  of  destroying  competition,  and  it  is  oper- 
ated wholly  in  tho  interest  of  the  latter  company. 

Legislative  Grant  of  Exclusive  Privileges  to  Corporation  is  to  bi 
Construed  Most  Strictly,  and  every  intendment  not  obviously  in  fa- 
vor of  the  grant  must  be  construed  against  it. 

Exclusive  Privileges  Conferred  by  Section  34  of  Pennsylvania  Act 
OF  1874  do  not  Extend  to  companies  formed  thereunder  for  the  pur- 
pose of  furnishing  light  by  electricity. 
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Bill  in  equity  by  the  Scranton  Electric  Light  and  Heat 
Company,  to  restrain  the  Scranton  Illuminating,  Heat,  and 
Power  Company  from  furnishing  electric  light  to  the  city  of 
Scranton.  The  bill  was  dismissed,  and  the  plaintiflf  appealed. 
The  facts  are  stated  in  the  opinion. 

W.  H.  Jeampf  for  the  appellant. 

Robert  Snodgrass,  Edward  N.  Willardj  and  Everett  Warren^ 
for  the  appellee. 

Gordon,  C.  J.  The  Scranton  Electric  Light  and  Heat  Com- 
pany, which,  in  the  case  in  hand,  seeks  to  restrain  the  defend- 
ant from  furnishing  electric  light  to  the  citizens  of  Scranton, 
was  chartered  on  May  20,  1884,  under  the  act  of  April  29, 
1874,  "for  the  purpose  of  furnishing  light  and  heat  to  the  city 
of  Scranton  and  suburbs,  and  the  inhabitants  thereof."  Soon 
after  the  organization  of  this  company,  the  stock  thereof  was 
purchased  by  the  president  of  the  gas  and  water  company,  in 
order,  as  the  counsel  for  the  appellant  alleges,  that  "  the  two 
companies  might  work  in  harmony,  and  furnish  all  the  facil- 
ities demanded  by  the  public  for  light  without  that  ruinous 
competition  which  might  prove  disastrous  to  both."  In  other 
words,  the  gas  company  effectually  anticipated  and  prevented 
a  competition  that  might  have  proved  highly  beneficial  to  the 
community,  by  securing  the  stock  of  its  rival. 

Of  course,  if  this  were  done  for  a  legitimate  purpose,  and 
that  purpose  had  been  faithfully  carried  out,  no  serious  objec- 
tion could  be  taken  to  it.  But  unfortunately  for  the  plaintiff's 
case,  the  master  has  found  that  neither  in  design  nor  execu- 
tion was  that  purpose  originated  or  carried  out  for  the  welfare 
of  any  one  but  the  company.  He  finds  *'  that  from  the  1st  of 
July,  1884,  until  the  commencement  of  this  suit,  the  business 
of  the  company  was  managed  wholly  in  the  interest  of  the 
Scranton  Gas  and  Water  Company,  not  with  a  desire  and 
effort  on  part  of  its  management  to  encourage  the  use  of 
electric  light,  and  to  furnish  the  best  and  clieapest  light  prac- 
ticable, but  with  the  intention,  as  far  as  practicable,  to  restrict 
the  use  of  electric  light  for  the  benefit  of  the  said  gas  and  wa- 
ter company,  and  depending  upon  the  supposed  exclusiveness 
of  the  plaintiff's  franchise  for  protection  against  competition." 
This  finding  is  sustained,  not  only  by  the  oral  testimony,  but 
by  the  results.  When  W.  W.  Scranton,  the  president  of  the  gas 
and  water  company,  took  charge  of  the  electric  company,  it 
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had  already  secured  subscriptions  for  sixty-four  arc  lights,  but 
within  a  year  thereafter  the  number  of  those  lights  was  re- 
duced to  fourteen,  and  up  to  the  time  of  the  establishment  of 
the  new  company,  that  number  was  never  increased  so  much 
as  to  exceed  twenty.  This  result  seems  to  have  been  occa- 
sioned by  a  change  in  the  method  of  furnishing  the  electricity, 
which  produced  an  increase  of  cost,  and  also  by  a  reduction  in 
the  price  of  gas.  This  latter  result  being  beneficial  to  con- 
sumers, not  only  could  not  be  complained  of,  but  prima  facie 
might  be  regarded  as  the  cause  of  the  falling  oflF  of  the  demand 
for  electric  lights.  This  explanation  appears,  however,  from 
subsequent  events,  to  be  fallacious;  for,  since  the  establish- 
ment of  the  competing  company,  the  plaintiff  has  secured  con- 
tracts for  230  arc  lights,  and  the  defendant  has  placed  100 
lights  of  the  same  character,  together  with  4,000  incandescent 
lights.  It  is  thus  obvious  that,  by  the  operations  of  the  plain- 
tiff, the  citizens  of  Scranton  were  purposely  deprived  of  a 
valuable  source  of  illumination  without  any  corresponding 
benefit. 

Now,  the  primary  object  of  the  institution  of  a  corporation 
is  the  public  welfare,  and  the  interest  of  the  stockholders  is 
but  secondary;  hence  the  willful  frustration  of  that  intention 
by  the  act  of  a  company  is  a  fraud  on  the  public,  and  the  cor- 
poration perpetrating  it  is  entitled  to  no  equitable  considera- 
tion. According  to  the  finding  of  the  master,  of  this  kind  of 
fraud  the  complainanthas  been  clearly  guilty;  it  has  become  the 
mere  instrument  in  the  hands  of  the  gas  and  water  company 
to  deprive,  by  a  false  pretense,  the  city  and  citizens  of  Scran- 
ton of  a  very  useful  if  not  absolutely  necessary  commodity. 
How,  then,  can  it  stand  in  a  court  of  equity?  It  is  to  no  pur- 
pose to  say  that  its  charter  cannot  be  attacked  in  this  collat- 
eral proceeding.  No  one  is  attacking  its  charter,  but  it  cannot 
interpose  that  charter  as  a  cover  for  its  own  fraud.  It  has  ap- 
pealed to  the  equitable  side  of  the  court  to  suppress,  for  its  own 
benefit,  a  competition  that  has  arisen  from  its  neglect  of  a 
charter  duty;  and  without  touching  upon  its  legal  rights  or 
legal  remedies,  this,  we  think,  cannot  be  done.  Chancery 
deals  only  with  conscionable  demands,  and  with  those  that 
are  unconscionable,  whether  through  fraud  or  mere  neglect, 
it  will  have  nothing  to  do.  Therefore,  without  further  com- 
ment, we  might  affirm  the  decree  of  the  common  pleas,  but 
as  there  is  another  important  question  involved  in  the  case, 
we  cannot  properly  pass  it  without  comment. 

Am.  St.  Rep.,  Vol.  IX.  —6 
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Under  the  third  claueo  of  tlic  thirty-fourth  section  of  the  act 
of  1874,  the  pUiintifT  claims  the  exclusive  right  to  furnish  the 
city  of  Scranton  and  its  inhabitants  with  electric  lights.  This 
claim  may  be  regarded  as  sound,  if,  in  fact,  the  said  section 
docs  include  electric  lighting,  but  not  otherwise.  Did  the 
legislature  intend  to  embrace  electric  lighting  in  the  lan- 
guage, "  companies  incorporated  under  the  provisions  of  this 
statute  for  the  supply  of  water  to  the  public,  or  for  the  manu- 
facture of  gas,  or  the  supply  of  light  or  heat  to  the  public  by 
any  other  moans"?  Before  answering  this  question  we  must 
call  attention  to  what  has  heretofore  been  regarded  as  an  un- 
iilterablc  rule;  that  is,  that  a  legislative  grant  to  a  corporation 
of  exclusive  privileges  is,  as  said  by  Mr.  Justice  Green,  in 
Emerson  v.  Commonwealth,  108  Pa.  St.  Ill,  to  be  construed 
most  strictly;  and  we  may  add,  that  every  intendment  not 
obviously  in  favor  of  the  grant  must  bo  construed  against  it. 
Monopolies  arc  favorites  neither  with  courts  nor  people.  They 
operate  in  restraint  of  competition,  and  are  hence,  as  a  rule, 
detrimental  to  the  public  welfare;  nor  are  they  at  all  allow- 
able except  where  the  resultant  advantage  is  in  favor  of  the 
public,  as,  for  instance,  where  a  water  or  gas  company  could 
not  exist  except  as  a  monopoly.  Applying,  then,  the  rule  here 
fitated  to  the  case  in  hand,  and  we  cannot  pronounce  the  con- 
clusion of  the  master  and  court  below  to  be  erroneous. 

In  the  case  above  cited,  the  sharpest  technicality  of  con- 
struction was  adopted  in  order  to  defeat  the  extravagant  de- 
mand of  the  corporation. claiming  the  exclusive  privilege  to 
furnish  the  city  of  Pittsburgh  with  natural  gas  for  the  pur- 
poses of  fuel.  But  in  the  case  before  us,  it  is  apparent  that 
the  legislature  did  not,  in  the  making  of  the  act  of  1874,  in- 
tend to  embrace  lighting  by  electricity.  It  is  true  that  the 
language  of  this  statute  seems,  at  first  fight,  to  be  broad 
enough  to  embrace  all  methods  of  lighting  and  heating  then 
known,  or  that  might  thereafter  become  known;  yet,  we  sup- 
pose, it  will  not  be  contended  that  the  intention  was  to  grant 
to  this  company  the  exclusive  privilege  of  furnishing  to  tlie 
citizens  of  Scranton  coal,  wood,  oil,  and  other  well-known  and 
ordinary  materials  for  lighting  and  heating.  Not,  indeed, 
that  the  law-makers  could  not  have  conferred  such  power,  but 
because  it  is  not  probable  that  tlioy  intended  to  confer  a  power 
60  unreasonable.  It  is  therefore  obvious  that  we  must  consult, 
not  only  the  letter  of  the  act,  but  also  the  intention  of  its 
makers.     If,  however,  it  were  designed  to  embrace  a  method 
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of  lighting  by  electricity,  —  a  method  not  then  in  use  for  eco- 
nomic purposes, — it  is  remarkable  that  the  means  necessary 
for  its  proper  distribution  were  not  provided  for.  Under  the 
thirty -fourth  section  of  the  act,  —  the  only  one  upon  which  the 
plaintiff  relies  for  its  exclusive  right, — there  is  no  power  con- 
ferred to  enter  upon  the  public  streets  for  the  erection  of  poles 
and  placing  of  wires,  the  privilege  of  so  entering  being  con- 
fined to  the  laying  of  pipes  only.  From  this  it  is  clear  that 
the  legislature  had  in  mind,  not  a  then  unknown  process  of 
public  lighting  and  heating,  but  a  process  involving  the  use  of 
gas,  or  some  similar  material,  for  the  distribution  of  which 
pipes  only  were  necessary.  Having  thus  ascertained  the  in- 
tention of  the  law-making  power  at  the  time  of  the  passage  of 
the  act  of  1874,  we  cannot  agree  to  extend  the  franchise  of  the 
plaintiff  by  construction,  but  are  willing  rather  to  concur  in 
the  decree  of  the  court  below,  because  the  right  so  claimed  not 
only  may  be,  but  has  proved  to  be,  detrimental  to  the  public 
welfare. 

■  The  decree  of  the  court  below  is  now  affirmed,  at  costs  of 
appellant.  

CoRPOHATiONS.  —  Charters  are  construed  favorably  for  the  public,  and 
against  corporation:  Commonwealth  v,  Erie  etc.  R.  R,  Co.,  27  Pa.  St.  339;  67 
Am.  Dec.  471;  but  charters  must  be  construed  reasonably:  Monongahela 
Bridge  Co.  v.  Kirk,  46  Pa.  St,  112;  84  Am.  Deo.  527. 
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fl22  Pennsylvania  State,  177. j 

Girr.  —  In  Every  Valid  Gift  a  Present  Title  must  Vest  in  the  Donee, 
irrevocable  in  case  of  a  gift  inter  vivos,  revocable  only  upon  the  recovery 
of  the  donor  in  case  of  a  gift  causa  moi-tis. 

Id.  — If  anything  remains  for  donor  to  do  before  title  of  donee  is  complete, 
in  either  gifts  inter  vivos  or  causa  mortis,  the  donor  may  decline  further 
performance,  and  resume  his  own. 

Id.  —  Court  of  equity  will  not  compel  donor's  personal  representatives  to 
complete  imperfect  gift  by  the  doing  of  an  act  which  the  donor,  if  liv- 
ing, might  have  refused  to  do. 

Id. — Donatio  Causa  Mortis  —  Savings  Bank  Book. — The  delivery  of  a 
savings  bank  book  to  a  third  person  by  a  depositor,  in  expectation  of 
death,  saying,  "The  money  there  is  for  my  sister  in  Ireland;  but  if  I 
don't  die,  I  want  it  back, "  does  not  constitute  a  valid  donatio  causa  mortis. 

Appeal  by  the  administratrix  of  the  estate  of  Margaret  Tyr- 
rell from  a  decree  of  the  orphans'  court,  awarding  a  balance 
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on  deposit  in  the  Philadelphia  Saving  Fund  Society  to  Catha- 
rine Tyrrell,  as  a  donatio  causa  mortia.  The  facts  are  stated  in 
the  opinion. 

//.  La  Barre  Jayne,  Arthur  BiddUj  and  George  W.  Biddle^  for 
the  appellant. 

Dwight  M.  Lowrey,  Henry  W.  Hally  James  M.  Beck,  and  Wil- 
liam F.  Harrity,  for  the  appellee. 

Williams,  J.  A  gift  is  more  than  a  purpose  to  give,  how- 
ever clear  and  well  settled  the  purpose  may  be.  It  is  a  purpose 
executed.  It  may  be  defined  as  the  voluntary  transfer  of  a 
chattel  completed  by  the  delivery  of  possession.  It  is  the  fact 
of  delivery  that  converts  the  unexecuted  and  revocable  pur- 
pose into  an  executed  and  therefore  irrevocable  contract.  All 
gifts  are  necessarily  inter  vivos,  for  a  living  donor  and  donee 
are  indispensable  to  a  valid  donation;  but  when  the  gift  is 
prompted  by  the  belief  of  the  donor  that  his  death  is  impend- 
ing, and  is  made  as  a  provision  for  the  donee,  if  death  ensues, 
it  is  distinguished  from  the  ordinary  gift  inter  vivos  and  called 
donatio  mortis  causa.  But  by  whatever  name  called,  the  ele- 
ments necessary  to  a  complete  gift  are  not  changed.  There 
must  be  a  purpose  to  give;  this  purpose  must  be  expressed  in 
words  or  signs;  and  it  must  be  executed  by  the  actual  de- 
livery of  the  thing  given  to  the  donee  or  some  one  for  his  use. 
In  every  valid  gift  a  present  title  must  vest  in  the  donee,  ir- 
revocable in  the  ordinary  case  of  a  gift  inter  vivos,  revocable 
only  upon  the  recovery  of  the  donor  in  gifts  mortis  causa:  Wells 
v.  Tucker,  3  Binn.  366;  Nicholas  v.  Adams,  2  Whart.  17;  6 
Bac.  Abr.  162.  The  thing  given  must  be  susceptible  of 
delivery.  In  the  case  of  money  on  deposit  or  loaned  out,  the 
certificate  of  deposit,  or  the  bill,  note,  or  bond  may  be  delivered 
properly  indorsed,  and  it  will  confer  on  the  donee  an  absolute 
title  to  the  fund  represented  by  it.  But  if  there  remains  some- 
thing for  the  donor  to  do  before  the  title  of  his  donee  is  com- 
plete, the  donor  may  decline  the  further  performance  and 
resume  his  own.  This  is  true  of  both  classes  of  gifts,  and 
there  can  be  no  good  reason  for  distinguishing  between  them 
in  this  particular:  Scott  v.  Lauman,  104  Pa.  St.  593.  As  to 
gifts  inter  vivos,  it  was  distinctly  held  in  Bond  v.  Bunting,  78 
Id.  210,  that  an  assignment  or  some  equivalent  instrument 
was  necessary  in  order  to  pass  title  to  a  chose  in  action.  The 
reason  is,  that  a  gift  is  incomplete  which  does  not  clothe  the 
donee  with  the  rights  and  powers  of  ownership,  and  these  rights 
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and  powers  do  not  vest  without  a  complete  delivery:  Michener 
V.  Dale,  23  Id.  59;  Fross's  Appeal,  105  Id.  258. 

In  the  case  of  Basket  v.  Hassell,  107  U.  S.  602,  a  certificate 
of  deposit  was  indorsed,  "Pay  Martin  Basket,  no  one  else, 
then  not  till  my  death,"  and  so  indorsed  it  was  delivered  to 
the  donee;  but  it  was  held  that  no  valid  donatio  mortis  causa 
was  shown  because  a  delivery  of  the  certificate  with  the  in- 
dorsement did  not  clothe  the  donee  with  the  rights  and  powers 
of  an  owner.  The  certificate  was  put  into  the  hands  of  the 
donee,  but  he  was  unable  to  make  use  of  it  because  of  the 
limitation  of  the  assignment.  So  in  Mitchell  v.  Smith,  4 
De  Gex  J.  &  S.  422,  the  indorsement  upon  the  certificate  was, 
"Pay  the  within  contents  to  Simon  Smith,  or  his  order,  at  my 
death,"  and  delivery  of  the  indorsed  certificate  was  made; 
but  the  gift  was  held  to  be  incomplete  because  no  present 
control  over  the  fund  passed  to  the  donee.  If  the  certificate 
had  been  payable  to  bearer,  mere  delivery  would  have  been 
enough  to  pass  the  title;  and  it  has  been  held  that,  in  the 
case  of  notes  and  other  instruments  payable  to  order,  a  de- 
livery, accompanied  by  words  importing  a  present,  absolute 
gift,  would  invest  the  donee  with  the  ownership  of  the  fund. 
The  reason  for  this  holding  seems  to  be  that  the  certificate, 
bill,  or  note  is  the  legal  evidence  of  the  deposit  or  debt,  and 
that  when  the  owner  parts  with  the  instrument  by  gift  or  sale, 
he  parts,  at  least  prima  facie,  with  the  debt  or  deposit.  The 
production  of  the  instrument  or  proof  of  its  destruction  or 
loss  is  indispensable  to  a  recovery  of  the  demand  it  repre- 
sents, and  the  owner,  by  his  gift  of  the  note,  parts  with  his 
own  power  over  the  debt  of  which  it  is  the  evidence. 

In  the  case  at  bar,  Margaret  Tyrrell  was  a  depositor  in  the 
Philadelphia  Saving  Fund.  Her  deposits  were  held  by  the 
bank  under  the  rules  of  the  law  merchant  and  the  regula- 
tions peculiar  to  this  institution.  During  her  last  sickness, 
she  handed  her  bank-book  to  Thomas  Doyle,  saying:  "The 
money  there  is  for  my  sister  in  Ireland;  but  if  I  don't  die,  I 
want  it  back."  Our  question  is,  whether  this  passed  the  title 
to  the  fund  in  the  hands  of  the  bank  as  a  donatio  mortis  causa. 
This  depends,  to  some  extent,  upon  the  character  of  a  deposi- 
tor's bank-book. 

Where  a  deposit  is  made  in  bank,  the  depositor  is  credited 
upon  the  books  of  the  bank  with  the  amount  deposited,  and  a 
duplicate  entry  of  credit  is  made  upon  the  bank-book  in  his 
hands.     He  thus  has  at  all  times  a  statement  of  his  credits 
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Id  his  account  with  the  bank.  His  debits  he  may  keep  in 
any  convenient  manner,  or,  if  the  rules  of  the  bank  require 
it,  he  may  present  his  book  with  each  check,  that  the  debits 
may  be  entered  by  the  officers  of  the  bank.  The  book  is,  at 
most,  a  statement  of  an  account,  showing  how  much  has  been 
deposited  by  the  customer  to  be  held  by  the  bank  upon  the 
terras  which  the  law  or  the  agreement  between  the  parties  has 
provided.  When  withdrawn,  it  is  by  means  of  checks,  orders, 
or  such  other  form  of  voucher  as  the  terms  of  the  deposit  or 
the  usages  of  the  institution  may  provide  for.  The  mere  pos- 
session of  the  book  by  the  bank  would  aflford  no  evidence  of 
the  payment  of  the  money  to  the  depositor.  An  assignment  of 
such  a  book,  like  an  assignment  of  a  book  of  original  entries, 
will  operate  to  transfer  the  entire  balance  remaining  due  upon 
the  account;  but  a  delivery  of  it  will  no  more  transfer  the 
fund  than  will  a  delivery  of  a  book  of  original  entries  transfer 
the  balances  due  upon  the  several  accounts  contained  therein. 
This  is  substantially  decided  in  People's  Savings  Bank  v. 
Cupps,  91  Pa.  St.  315.  Mrs.  Cupps  placed  her  bank-book  in 
the  hands  of  her  son.  He  presented  it  at  the  bank,  together 
with  a  forged  cheek  in  his  own  favor,  and  the  fund  was  paid 
to  him.  Mrs.  Cupps  brought  suit  to  recover  the  amount  of 
her  deposits,  and  the  bank  set  up  the  possession  of  the  book 
by  the  son,  and  its  production  by  him,  when  the  check  was 
presented,  as  a  defense.  This  defense,  however,  did  not  avail, 
and  the  plaintiff  was  permitted  to  recover  from  the  bank. 

When  Margaret  Tyrrell  handed  her  book  to  Mr.  Doyle,  say- 
ing, "  The  money  there  is  for  my  sister,"  she  did  not  invest 
her  sister,  or  Doyle  as  her  representative,  with  any  control 
over  the  fund.  The  ownership  did  not  pass  out  of  her.  There 
was  no  delivery  of  a  check,  order,  assignment,  or  other  instru- 
ment which  would  have  served  as  a  voucher  if  the  money  had 
been  paid  by  the  bank,  or  by  means  of  which  the  money 
could  have  been  properly  demanded. 

As  a  gift  inter  vivos  it  was  not  good,  for  the  control  of  the 
donor  over  the  fund  continued.  In  Duffield  v.  Elwes,  1  Bligh, 
N.  S.,  527,  a  distinction  was  taken  between  gifts  inter  vivos 
and  those  made  causa  mortis,  to  which  our  attention  has  been 
drawn.  It  was  there  said:  "  I  apprehend  that  really  the  ques- 
tion does  not  turn  at  all  upon  what  the  donor  could  do,  or 
what  the  donor  could  not  do,  but  if  it  was  a  good  donatio  mor- 
tis causa,  what  the  donee  of  that  donor  could  call  upon  tlio 
representatives  of  the  donor  to  do  after  the  death  of  tliat 
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donor."  If  this  is  to  be  understood,  as  is  urged  in  the  argu- 
ment, that  the  personal  representatives  of  a  decedent  raay  be- 
compelled  to  complete  a  gift  which  was  left  incomplete  by  th&- 
alleged  donor,  we  cannot  assent  to  the  doctrine;  nor  do  we- 
quite  understand  what  is  meant  by  the  passage  from  the  opin- 
ion cited.  If  the  gift  was  "  a  good  donatio  causa  mortis,'"  then 
nothing  remained  to  be  done  by  the  donor  that  was  essential 
to  the  vesting  of  title  in  his  donee;  and  the  converse  of  the 
proposition  is  equally  clear,  that  if  anything  remained  to  be- 
dono  by  the  donor  which  was  essential  to  complete  his  donee'* 
title,  it  was  not  a  good  donatio,  but  an  unexecuted,  possibly^ 
an  abandoned,  purpose  to  give.  If,  therefore,  the  case  pre- 
sented was  that  of  a  good  donatio,  the  only  questions  that 
could  be  raised  between  the  donee  and  the  personal  repre- 
sentatives of  the  donor  would  be  those  relating  to  matters  or 
form,  affecting  not  the  title  of  the  donee,  but  the  use  of  ap- 
propriate remedies  against  third  persons  for  the  recovery  ot 
the  gift.  If  it  was  not  a  good  donatio,  the  courts  would  have- 
no  jurisdiction.  The  estates  of  those  who  can  no  longer  speak 
for  themselves  stand  in  much  greater  need  of  protection  thart 
living  property-owners,  and  it  is  not  possible  that  a  chancellor 
would  compel  an  executor  or  administrator  to  complete  a  gift 
by  the  doing  of  any  act  which  the  alleged  donor,  if  living,, 
might  have  refused  to  do,  and  thereby  revoked  his  purpose  to 
give.  In  the  case  of  a  book  of  original  entries, — a  bank- 
book,—  an  executory  contract,  and  the  like,  where  the  posses- 
sion of  the  document  affords  no  presumption  of  ownership^ 
something  more  is  necessary  than  the  manual  delivery  of  the 
book  or  paper  in  order  to  make  a  valid  gift.  The  title  must 
pass  out  of  the  donor  in  his  lifetime,  or  it  can  never  reach  the;- 
donee. 
Judgment  reversed. 

Gifts.  —  Essentials  of  Valid  Gift  inter  vivos  or  causa  mortis:  IlenscheP 
V.  Maurer,  69  Wis.  576;  2  Am.  St.  Rep.  757,  and  note  759.  See  also  note  to 
Al(jer\.  North  End  etc.,  146  Mass.  418;  4  Am.  St.  Rep.  334;  Thtoeat  v. 
McCullough,  84  Ala.  517;  5  Am.  St.  Rep.  391,  and  note  393.  To  constitute 
valid  gift  causa  mortis,  it  is  not  only  essential  that  delivery  be  cor.plete,  but 
possession  must  also  be  retained  by  donee  till  after  donor's  death:  Dunbar  v. 
Dunbar,  80  Me.  152;  6  Am.  St.  Rep.  166,  and  note  169.  General  doctrine  of 
gifts:  Love  v.  Francis,  63  Mich.  181;  6  Am.  St.  Rep.  290,  and  note  300,  301. 
Where  one  in  extremis  talies  a  package  of  bonds  from  beneatli  his  pillow  and 
hands  it  to  donee,  sayiug,  "These  bonds  are  for  you,"  an  intention  to  give 
is  sufficiently  manifested  to  constitute  a  valid  gift  causa  mortis:  Vandor  v. 
Roach  etc.,  73  Cal.  614.     Delivery  of  personalty  by  donor  in  extreinis,  upon 
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condition  that  it  shall  belong  to  doneo  if  donor  dies  without  revoking  it,  ia 
valid  gift  catua  mortis:  Jlensrfiel  v.  Maiirtr,  G9  Wis.  576;  2  Am.  St.  Rep.  757. 
Uoforo  gift  causa  morlu  can  take  ofiFoct,  the  donor  must  part,  not  only  with  the 
possession,  but  also  with  all  present  control  and  dominion  over  the  subject  of 
the  gift:  Daniel  v.  Smil/i,  75  Cal.  548.  To  constitute  a  valid  gift  of  chosca  in 
(iction,  delivery  must  bo  such  as  to  vest  in  doneo  a  present  control  absolutely 
und  irrevocably:  SierliDj  v.  I riV^/nwn,  83  Va.  791.  Where  a  father  set  apart 
certain  United  States  bonds  as  a  gift  to  his  daughter,  but  never  delivered 
them  to  her,  but  remained  in  father's  possession  at  her  request  and  his  assent 
for  safe-keeping,  etc.,  the  transaction  did  not  constitute  a  valid  gift  iiUer 
rhvx:  FlamierM  v.  Blandy,  45  Ohio  St.  108.  An  unqualified  gift  of  the  in- 
come of  laud  is  to  bo  taken  as  a  gift  of  the  land  itself,  but  otherwise  where 
f;ift  of  the  income  is  qualified:  Appeal  of  Kline,  117  Pa.  St.  139.  To  consti- 
tute a  valid  gift  of  personalty,  there  must  be  actual  delivery  of  the  property, 
or  some  act  equivalent  to  such  delivery:  Peters  v.  Fort  M.  Co.,  72  Iowa,  405. 
There  was  uo  valid  gift  where  son  occupied  part  of  father's  realty  for  twenty 
years  prior  to  father's  death,  and  subsequently  claimed  title  under  verbal 
agreement  that  ho  was  to  occupy  and  cultivate  land  during  father's  lifetime 
and  pay  certain  rent,  and  afterwards  to  bo  solo  owner  of  such  realty:  Wertz 
V.  Merrill  Drothei-s,  74  Iowa,  083.  Where  father  gave  his  daughter  residing 
with  him,  and  who  continued  so  to  reside  aa  long  as  he  Kved,  a  colt,  of  which 
she  had  possession  only  at  their  residence,  and  which,  eight  years  afterwards, 
she  exchanged  for  a  mare  which  she  kept  on  lather's  farm  as  long  as  he  lived, 
such  mare  is  daughter's  own  personal  property:  Lovatlier  v.  Lowther,  30 
W.  Va.  103. 
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NAViaABiLiTY,  Test  of. — Navigability  in  fact,  and  not  the  ebb  and  flow 
of  the  tide,  is  made  the  test,  in  Pennsylvania,  by  which  the  character 
of  a  stream,  as  public  or  private,  is  determined;  and  the  great  but  tide- 
less  rivers  of  the  state  are  therefore  navigable  rivers,  belonging  to  the 
state,  and  held  for  the  use  of  all  her  citizens. 

GRAiJT  OF  Land  Bounded  upon  Stream,  Extent  of. — Grant  of  land 
bounded  upon  a  non-navigable  stream  extends  tisque  ail  Jilum  medium 
aquip;  but  a  grant  of  land  bounded  upon  a  navigable  river  extends  to 
ordinary  low-water  mark. 

Grant  OF  Land  Hounded  upon  Navioablk  Stream  —  Servitude  of  Pub- 
lic.—  Grantee  of  land  bounded  upon  navigable  stream  takes,  between 
high  and  low  wator  mark,  subject  to  the  riglits  of  the  public;  and  as  be- 
tween liim  and  the  public,  may  use  his  land  l)elow  tlie  line  of  high  water 
for  such  purposes  only  as  do  not  interfere  with  the  free  flow  and  naviga- 
tion of  the  water. 

Riparian  Riuiit.s  in  Navioahle  Stream. — Neighboring  riparian  owners 
upon  navigable  stream  arc  bound  to  observe  the  obligations  that  grow 
out  of  their  owncrsliip  of  the  soil  above  low-water  mark  and  their  prox- 
imity to  one  another;  and  one  has  no  more  right  to  injure  another  with 
the  waters  thereof  than  with  the  waters  of  a  non-navigable  stream. 

OwNERSuiP  IN  Water.  —  Riparian  owner  upon  navigable  stream  has  uo 
ownership  in  the  water,  either  above  or  below  low-water  mark,  and  haa 
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therefore,  as  between  himself  and  the  commonwealth,  no  greater  right 
in  it  than  any  other  citizen. 

Erkction  of  Dam  —  Right  to  Water-power. — Riparian  owner  upon 
navigable  stream  has  no  right  to  erect  a  dam  to  turn  the  water  to  his 
mill  without  a  grant  from  the  commonwealth;  and  if  he  does  so,  he  is  a 
trespasser,  and  acquires  no  title  to  the  water-power  resulting  therefrom. 

DiVER3iON  OF  Water  —  Action  for  Damages.  —  One  riparian  owner  upon 
navigable  stream  cannot  maintain  an  action  for  loss  of  water-power 
caused  by  the  diversion  of  the  stream  by  another  owner,  he  having  no 
title  to  the  water,  and  no  legal  right  to  the  power;  but  he  may  recover 
if,  in  consequence  of  such  diversion,  he  has  been  deprived  of  convenient 
access  to  and  use  of  the  stream  for  those  purposes  to  which  he  is  entitled 
as  a  riparian  owner. 

Case  by  David  Williams  against  Henry  Fulmer,  to  recover 
damages  for  the  diversion  of  the  waters  of  the  Lehigh  River. 
The  plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
brought  error.     The  opinion  states  the  facts. 

Edward  Harvey,  for  the  plaintifif  in  error. 

R.  E.  Wright,  D.  D.  Roper,  and  J.  Marshall  Wright,  for  the 
defendant  in  error. 

Williams,  J.  The  plaintiff  below  is  the  owner  of  land 
lying  on  the  west  bank  of  the  Lehigh  River,  on  which  he  has 
a  factory  for  the  making  of  school-slates.  The  machinery  has 
for  several  years  been  propelled  by  the  water  of  the  river. 
Directly  opposite  the  plaintiff's  factory  is  un  island,  between 
which  and  the  west  bank  of  the  river  flowed  a  stream  which, 
in  ordinary  stages  of  water,  was  about  eighty  feet  wide,  and 
from  four  to  five  feet  deep.  Across  this  channel  the  plaintiff 
had  built  a  dam  high  enough  to  raise  the  water  about  one  foot 
above  its  ordinary  level,  and  this  furnished  his  water-power. 
The  main  stream  of  the  river  passed  along  the  east  side  of  the 
island.  The  defendant  below  —  Fulmer  —  owned  land  on  the 
bank  of  the  river  adjoining  and  next  above  the  land  of 
the  plaintiff.  He  operated  a  slate-quarry,  and  the  plaintiff 
alleged,  and  the  jury  has  found,  that  ho  has  filled  the  stream, 
from  his  own  land  opposite  the  head  of  the  island,  many  feet 
beyond  low-water  mark,  with  the  debris  from  his  quarry,  until 
he  has  in  effect  diverted  the  water  of  the  river  from  the  plain- 
tiff's land,  and  destroyed  his  water-power,  the  water  now 
passing  on  the  east  side  of  the  island.  The  evidence  shows 
quite  clearly  that  the  filling  up  of  the  channel  below  low-water 
mark  was  done  witli  a  deliberate  and  freely  expressed  purpose 
to  depreciate  the  value  of  the  plaintiff's  property,  and  to  de- 
stroy his  water-power. 
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The  Lehigli  River  is  a  navigable  stream,  a  public  highway. 
The  plaintiCf  had  no  grant  from  the  state  or  its  grantee,  the 
Lehigh  Navigation  Company,  of  the  use  of  the  water  for  any 
purpose.  The  defense  set  up  the  public  character  of  the  river, 
and  denied  that  the  plaintiff  had  a  title  to  the  water-power  as 
riparian  owner  or  otherwise.  The  court  instructed  the  jury 
that  the  plaintiff  had  no  title  below  low-water  mark,  but  thai 
between  low  and  high  water  marks  he  was  the  owner  of  the 
soil,  and,  subject  to  the  right  to  navigate  the  stream  by  the 
public,  he  had  a  right  to  use  the  water;  and  that  ho  could 
recover  for  the  destruction  of  the  power  so  far  as  it  grew  out 
of  the  water  flowing  above  low-water  mark.  The  assign- 
ments of  error  are  seventeen  in  number,  but  the  case  presents 
two  principal  questions:  1.  What  are  the  rights  of  a  riparian 
owner,  on  the  shore  of  a  navigable  stream,  between  high  and 
low  water  marks?  2.  What  are  the  rights  of  such  owner  in 
the  water  flowing  over  this  strip  of  shore?  Both  questions 
require  to  be  considered,  —  1.  As  between  the  riparian  owner 
and  the  public;  2.  As  between  him  and  other  riparian  owners. 

In  the  British  Islands,  the  rivers  are  inconsiderable  in  vol- 
ume and  of  little  value  for  purposes  of  navigation  except  where 
they  are  aflected  by  the  ebb  and  flow  of  the  tide.  From  this 
it  resulted  naturally  that  royal  or  public  streams,  the  bed  of 
which  belonged  to  the  crown,  came  to  be  distinguished  from 
private  streams,  the  beds  of  which  belonged  to  the  owners  of 
the  banks,  by  reference  to  the  presence  or  absence  of  tide- 
water. On  this  continent,  the  early  settlers  found  large  rivers 
with  navigable  tributaries,  forming  vast  systems  of  internal 
communication,  extending  hundreds,  and  in  some  instances 
thousands,  of  miles  above  the  reach  of  tide- water.  The  com- 
mon-law definition  of  a  navigable  river  was  unsuited  to  this 
state  of  things,  and  seems  never  to  have  been  adopted  in 
Pennsylvania;  on  the  contrary,  navigability  in  fact  was  made 
the  test  by  which  the  character  of  a  stream,  as  public  or  pri- 
vate, was  determined,  and  the  great  but  tidcless  rivers  of  the 
state  were  hold  to  be  navigable  rivers,  public  highways,  be- 
longing to  the  state,  and  held  for  the  use  of  all  her  citizens. 
The  beds  of  such  rivers,  between  the  lines  of  ordinary  low 
water,  on  their  opposite  sides,  have  not  been  granted  out  by 
the  commonwealth  to  individuals,  but  continue  to  be  held  and 
controlled  by  and  for  the  public:  Carson  v.  Blazer,  2  Binn. 
475;  i  Am.  Dec.  463;  Flanagan  v.  Citij  of  Philadelphia y  42  Pa. 
St.  219. 
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A  grant  of  land  bounded  upon  a  stream  not  navigable  extends 
usque  ad  filum  medium  aqux;  but  a  grant  of  land  bounded 
upon  a  navigable  river  extends  to  ordinary  low-water  mark 
only.  Between  this  lino  and  high-water  mark,  the  land  of  tho 
grantee  is,  by  the  nature  and  necessities  of  the  situation,  sub- 
ject to  a  servitude  in  favor  of  the  public.  The  stream  must 
run  within  its  natural  banks  after  as  well  as  before  the  grant. 
The  grantee  takes  subject  to  the  rights  of  the  public  in  and 
upon  the  highway,  and  as  between  him  and  the  public,  he 
may  use  his  land  below  the  line  of  high  water  for  such  pur- 
poses only  as  do  not  interfere  with  the  free  flow  and  naviga- 
tion of  the  water  that  flows  over  it.  As  to  neighboring  riparian 
owners,  the  manner  in  which  he  may  use  the  shore  becomes  a 
question  of  private  right.  While,  as  citizens,  they  are  all 
entitled  to  the  unobstructed  use  of  the  highway,  as  individual 
owners  of  land  along  the  stream,  they  are  clothed  with  the 
rights  and  are  subject  to  the  duties  that  grow  out  of  their 
ownership  and  their  neighborhood.  The  maxim.  Sic  utere  tuo 
ut  alienum  non  lasdas,  is  as  clearly  applicable  to  their  water 
fronts  as  to  their  back  lands.  If  a  riparian  owner  places 
a  structure  upon  his  own  land  between  high  and  low  water 
marks  that  impedes  navigation,  he  infringes  the  public  right, 
and  subjects  himself  to  liability  therefor.  His  ownership  of 
the  land  over  which  the  water  flows  along  the  shore  will  not 
relieve  him  from  the  consequences  of  his  act,  for  his  title  to 
the  shore  is  subject  to  the  right  of  the  public  in  the  stream. 
If  he  places  the  structure  in  such  manner  as  to  throw  the 
current  against  his  neighbor's  shore  at  such  an  angle  as  to  wear 
it  away  and  undermine  and  wash  out  his  land,  he  inflicts  a 
private  injury  upon  his  neighbor,  for  which  a  right  to  compen- 
sation exists.  In  the  case  of  a  private  stream,  no  one  would 
doubt  the  right  of  an  injured  owner  to  maintain  an  action  for 
the  damages  sufiered  by  him  by  reason  of  a  change  in  the 
current.  But  one  has  no  more  right  to  injure  another  with 
the  water  of  a  navigable  stream  than  with  that  of  a  non-navi- 
gable, private  stream.  It  is  not  the  character  of  the  stream, 
but  the  character  and  consequences  of  the  act  of  the  owner  of 
the  shore  that  determines  the  right  of  the  injured  party  to 
compensation.  As  between  themselves,  riparian  owners  are 
owners  of  tho  soil,  and  are  bound  to  observe  the  obligations 
that  grow  out  of  their  ownership  and  their  proximity.  In  Zug 
V.  Commonwealth,  70  Pa.  St.  138,  it  was  held  that  an  owner  of 
the  soil  might  use  the  river-bed  between  high  and  low  water 
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nmrks  for  his  own  private  purposes,  if  he  did  not  interfere  with 
tlio  rights  of  the  public.  This  declaration  is,  however,  to  be 
understood  as  qualified  by  the  rule  we  have  just  considered, 
that  he  must  not,  in  the  exercise  of  his  right  as  a  riparian 
owner,  inflict  injury  upon  his  neighbors.  This  rule  sets  limits 
to  the  manner  in  which  property  of  every  description  may  be 
used,  and  is  unaflected  by  the  accident  of  location. 

Wo  come  now  to  our  second  question,  viz.:  What  rights  has 
a  riparian  owDcr  in  the  water  of  a  navigable  river  flowing  be- 
tween high  and  low  water  marks?  The  water  of  a  stream  is 
not  the  subject  of  ownership  in  the  ordinary  sense  of  that 
word.  If  one  is  the  owner  of  the  land  over  which  a  stream 
flows,  he  is  entitled  to  the  use  of  the  water  because  of  his 
ownersiiip  of  the  bed  in  which  it  flows.  He  may  not  retain 
the  water  upon  his  land  indefinitely,  or  divert  it  from  its  nat- 
ural channel,  or  sell  it  to  be  removed;  but,  subject  to  the  rea- 
sonable use  of  the  water  by  him,  lower  owners  have  a  right  to 
the  stream,  and  he  must  deliver  it  to  them.  In  the  case  of 
all  navigable  rivers,  the  beds  in  which  they  flow  belong  to  the 
public.  The  right  to  the  use  of  water  follows  the  ownership 
of  tiio  bed  in  which  it  flows.  The  commonwealth  is  therefore 
the  owner  of  the  rivers,  and  holds  them  for  the  use  of  its  citi- 
zens. They  are  public  property,  —  natural  highways, — open  to 
all  who  may  have  occasion  to  use  them :  Carson  v.  Blazer,  supra; 
Poor  V.  McClure,  77  Pa.  St.  214.  When  the  volume  of  the 
stream  swells  in  time  of  high  water,  its  surface  remains  the 
surface  of  the  highway,  and  the  riparian  owner  must  do  noth- 
ing that  shall  interfere  with  the  use  of  the  highway  or  any 
part  of  it  by  the  public  up  to  the  line  of  high  water.  The 
fact  that  the  water  of  the  highway  flows  over  his  land,  when 
it  rises  above  low-water  mark,  gives  him  no  title  to  it,  for  he 
holds  his  shore  subject  to  this  servitude  in  fiivor  of  the  public. 
The  stream  is  not  divisible  by  the  lines  of  riparian  owners,  or 
susceptible  of  divided  and  hostile  ownership,  but  is  the  same 
public  highway  in  i-H  stages  of  water,  and  belongs  in  all  its 
breadth  and  depth  to  the  public.  The  owner  of  the  shore 
having  no  ownership  in  the  water,  has,  as  between  him  and 
the  comniuawealth,  no  greater  right  in  it  than  any  other  citi- 
zen. He  iias  no  right  to  erect  a  dam  to  turn  the  water  to  hia 
mill  without  a  grant  from  the  commonwealth  of  the  right  so 
to  do,  and  if  he  erects  such  dam  witliout  a  grant,  he  is  a  tres- 
passer, and  acciuires  no  title  to  the  water-})ower  resulting 
therefrom.     He  stands  in  the  same  position  as  an  intruder 
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upon  a  public  road,  without  right,  and  liable  to  removal  at  any 
moment.  He  has  an  indisputable  right  as  a  citizen  to  the  use 
of  the  river  as  a  public  highway,  but  as  a  riparian  owner  he 
has  no  right  to  obstruct  its  flow,  or  to  divert  its  waters  except 
for  domestic  purposes,  and,  within  certain  limits,  for  purposes 
of  irrigation.  If  he  does  erect  a  dam,  and  turn  the  water  to 
his  mill,  he,  ordinarily,  infringes  the  public  right  only.  For 
such  infringement  he  is  liable  to  the  public,  and  his  dam  may 
be  abated  as  a  nuisance.  But  such  use  of  the  water  is  not 
necessarily  an  injury  to  other  riparian  owners  as  such,  espe- 
cially to  those  who,  like  the  defendant  in  the  court  below,  are 
farther  up  the  stream.  If  the  navigation  is  unobstructed,  it 
is  not  easy  to  see  what  reason  the  owners  living  up  the  stream 
have  for  objecting  to  the  use  of  the  water  as  a  power.  The 
state,  as  the  owner  of  the  river,  may  object,  and  between  her 
and  the  mill-owner  the  question  is  one  of  property  as  well  as 
one  of  interference  with  the  right  of  navigation.  The  mill- 
owner  must  buy  the  power  if  he  would  use  it  safely.  Without 
such  grant  he  is  a  trespasser  upon  the  property  of  the  public, 
and  an  obstructor  of  the  public  way.  But  to  justify  an  ob- 
jection by  a  neighboring  riparian  owner  as  such,  he  must  be 
able  to  show  that  he  has  suffered  a  private  injury  from  the 
acts  of  the  mill-owner. 

Applying  these  principles  to  the  case  now  before  us,  it  is 
clear  that  the  plaintiff  was  allowed  to  recover  for  what  did  not 
belong  to  him.  He  had  no  title  to  the  water,  whether  above 
or  below  low- water  mark,  and  he  could  have  no  legal  right  to 
the  power  resulting  from  the  erection  of  his  dam.  Its  destruc- 
tion was  therefore  damnum  absque  injuria.  The  fact  that  he 
was  intending  to  acquire  a  title  to  the  water-power  from  the 
grantees  of  the  commonwealth  is  quite  immaterial.  He  had 
not  in  fact  done  so,  and  he  had  no  better  title  to  this  water- 
power  than  he  had  to  any  other  property  of  the  navigation 
company.  The  action  was  brought  to  recover  for  the  loss  of 
a  power  to  which  lie  could  show  no  title,  because  he  had  none. 
It  was  not  the  case  of  an  undershot  wheel  moved  by  the  cur- 
rent in  time  of  high  water,  but  of  a  mill  or  factory  provided 
with  power  by  an  unauthorized  and  illegal  obstruction  of  the 
natural  current,  which  could  have  been  removed  at  any  mo- 
ment by  the  public  authorities,  or  by  the  grantees  of  the  com- 
monwealth. 

But  while  the  plaintiff  in  the  court  below  may  not  recover 
damages  for  the  loss  of  the  water-power  which  was  not  his,  we 
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do  not  think  he  is  without  a  remedy  for  Buch  injury  as  he  has 
actually  Buffered.  Upon  suitable  averments,  he  may  recover 
for  the  damages  ho  has  sustained,  as  a  riparian  owner,  from 
the  illegal  acts  of  liis  neighbor.  The  evidence  shows  that  Ful- 
nicr  has  obstructed  the  stream  far  beyond  low-water  mark, 
and  practically  closed  the  channel  between  the  island  and  the 
west  shore.  This  deprives  Williams  of  convenient  access  to 
and  use  of  the  current  for  many  legitimate  purposes.  This 
has  not  been  done  under  the  authority  of  the  commonwealth 
or  by  an  exercise  of  the  right  of  eminent  domain,  but  in  ob- 
vious disregard  of  the  rights  of  the  public,  as  well  as  those  of 
his  neighbor.  It  appears  by  the  evidence  to  have  been  done 
for  the  purpose  of  compelling  his  neighbor  to  resort  to  steam- 
power  for  his  factory,  and  to  deprive  him  of  the  use  of  the 
water.  Such  invasion  of  the  bed  of  the  stream  was  an  unlaw- 
ful act,  and  if,  in  consequence  of  it,  Williams  was  deprived  of 
convenient  access  to  the  river,  for  purposes  of  navigation,  for 
fishing,  for  domestic  or  other  proper  purposes,  he  is  entitled  to 
recover  damages  for  the  injury  sustained.  It  is  not  as  a  mill- 
owner,  but  as  a  land-owner,  that  he  has  suffered  by  being  de- 
prived of  the  conveniences  which  resulted  from  his  riparian 
ownership,  and  which,  as  between  him  and  his  neighbor,  were 
his  own. 

If  the  unlawful  act  from  which  he  suffers  was  done  with 
malice,  proof  of  the  malice  is  competent  upon  the  question  of 
damages. 

What  Fulmer  said  in  reference  to  the  filling  of  the  stream, 
its  effect  upon  Williams,  and  his  own  motives  or  purposes,  is 
competent  for  the  purpose  of  showing  malice,  and  was  prop- 
erly received  on  the  trial.  As  the  case  stood,  however,  in  the 
court  below,  the  narr.  set  out  the  loss  of  the  water-power,  and 
that  only,  as  the  cause  of  action,  and  for  that  the  plaintiff  was 
not  entitled  to  recover. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Navigable  Waters  —  Rights  o?  Pxtblio  between  High  a.nd  Low 
Water  Makk:  Note  to  Brcrwn  v.  De  Oraff,  50  N.  J.  L.  409;  7  Am.  St.  Rep. 
798. 

Rights  "or  Ripabiaj{  Pbopkietor  in  navigable  and  in  uon-navigabla 
waters:    ]YdleJi  v.  Dculey,  55  Conn.  292;  3  Am.  St.  Rep.  48,  and  note  63. 

Navigable  Waters. —All  Streams  below  Tide- water  are  prima/acie 
public,  and  all  above  tide-water  aro  prima  facir  private:  Rliodea  v.  Otis,  33 
Ala.  578;  73  Am.  Dec.  439.  At  common  law,  rivera  were  not  navigable,  ex- 
cept those  in  which  the  tide  ebbed  and  llowed:  lilioda  v.  OtU,  33  Ala.  578; 
73  Am.  Dec.  439;  Lot  man  v.  Beimon,  S  Mich.  IS;  77  Am.  Dec.  435;  Monon- 
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gaJiela  Bridge  Co.  v.  Kirk,  46  Pa.  St.  112;  84  Am.  Dec.  527;  but  such  rule 
does  not  prevail  in  Pennsylvania:  Stover  v.  Jack,  CO  Pa.  St.  339;  100  Am. 
Dec.  5GG.  Stream  is  not  navigable  which  is  not  capable  of  being  used  for 
the  passage  of  boats,  except  v.hcii  swelled  by  freshets:  Morgan  v.  King,  35 
N.  Y.  4.).3;  91  Am.  Dee.  58.  Oliio  River,  though  not  a  navigable  river  in 
strict  common-law  sense,  is  a  public  highway  for  navigation  purposes:  Baker 
V.  Leiitlt,  33  Pa.  St.  301;  75  Am.  Dec.  798.  Rivers,  lakes,  etc.,  are  not 
strictly  public  waters,  yet  if  they  are  navigable  in  fact,  the  public  have  right 
to  their  use:  State  v.  Narroica  Island  Club,  100  N.  0.  477;  6  Am.  St.  Rep. 
CIS. 

What  Right.s  Convkyed  under  Deed  of  Tract  Adjacent  to  River. 
—  Where  the  owners  of  a  tract  of  land  extending  three  quarters  of  a  mile 
along  a  river  bank,  with  a  fall  of  fourteen  feet  within  its  limits,  sold  a  small 
outside  lot  lying  next  to  it,  with  right  to  carry  the  water  from  the  river 
through  the  riparian  tract  to  a  mill  on  the  lot  conveyed,  and  to  return  same 
to  river  throiagh  riparian  tract,  the  deed  conveyed  a  right  to  the  entire  fall 
of  the  river  between  the  upper  and  lower  lines  of  the  riparian  tract:  Brig- 
ham  V.  Boss,  55  Conn.  373. 
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Will  —  Undue  Influence.  —  Undue  influence  exists  wherever,  through 
weakness,  ignorance,  dependence,  or  implicit  reliance  of  one  on  the 
good  faith  of  another,  the  latter  obtains  an  ascendency  which  prevents 
the  former  from  exercising  an  unbiased  judgment.  To  affect  a  will,  it 
must,  in  a  measure  at  least,  destroy  free  agency,  and  operate  on  the 
mind  of  the  testator  at  the  time  of  making  the  will. 

Will  —  Undue  Influence. — Testator's  strength  and  condition  of  mind 
ma}'  become  a  proper,  indeed  an  essential,  subject  of  inquiry,  in  passing 
upon  a  question  of  undue  influence,  since  a  person  of  feeble  intellect  ia 
mucii  more  easily  influenced  by  undue  means  tlian  one  of  vigorous  mind. 

Testatoh'.s  Declarations.  —  Declarations  of  tlio  testator  are  admissible  to 
establish  the  state  and  condition  of  his  mind,  in  an  issue  raised  upon 
the  exercise  of  fraud  and  un<lue  influence  in  the  procurement  of  the 
will,  if  reasonably  connected  in  point  of  time  with  the  testamentary 
act;  although  such  declarations  cannot  have  any  force  in  establishing 
the  substantive  fact  of  undue  influence,  and  in  the  absence  of  evidence 
of  other  facts  and  circumstances  showing  undue  influence  should  be 
excluded  or  wholly  disregarded  on  tliat  question,  unless,  perhaps,  they 
were  made  at  the  very  time  of  the  execution  of  the  will,  and  form  a  par 
of  the  TCI  ge-<t(v. 

Testator's  Wf.aknes.s  of  Mind,  and  Consequent  Su.scEniBiLiTY  to  in- 
fluence, must  bo  shown  to  exist  at  the  very  time  of  the  testamentary 
act,  in  an  issue  upon  the  question  of  imdue  influence;  but  dechirationg 
made  before  and  after  the  execution  of  t!io  will  l-ave  some  .signiflcauoe 
in  showing,  inferentially,  tlie  mental  condition  v.t  ll;at  time. 

Limitations  as  to  Time  Which  Govern  the  Adimtssion'  cjk  Tr.sTA'ioR's 
Declarations,  in  an  issue  upon  the  question  of  utidue  inllueuce,  must 
depend  largely  on  the  character  of  the  unsoundness  attempted  to  be 
proved. 
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Will  — UxDtnt  Iittluencb  —  Unequal  Drsposmow  o»  Propeett. — It  b 
only  when  a  will  is  grossly  unreasonable  in  its  provisions,  and  plainly 
inconsistent  with  the  testator's  duty  to  his  family,  that,  in  case  of 
doubt,  the  inequality  can  have  any  efifect  on  the  question  of  undue  in- 
fluence. 

Will— Unduk  Influence  —  Sttbmission  of  Evidence  to  Jukt. — In  an 
issue  deouavit  vel  turn,  the  question  of  mental  unsoundness,  or  of  undue 
influence,  ought  not  to  be  submitted  to  the  jury,  where  the  evidence  is 
of  such  unsatisfactory  character  that  the  court  would  not  sustain  a  ver- 
diet  upon  it;  and  such  submission  is  good  ground  for  reversaL 

Issue  devisavit  vel  non,  framed  in  the  court  of  common 
pleas  of  Northampton  County,  to  test  the  validity  of  the  will 
and  codicils  of  Andrew  Herster.  The  contestants  were  Wil- 
liam Henry  Herster  and  Eliza  Reich,  and  the  proponents 
were  Andrew  Jackson  Herster  and  James  W.  Lynn,  the  exec- 
utors of  the  will,  and  the  former,  also,  the  principal  devisee. 
The  jury  found  in  favor  of  the  contestants,  and,  judgment 
having  been  entered,  the  defendants  brought  error.  The  facts 
BuflBciently  appear  in  the  opinion. 

0.  H.  Meyers,  Henry  W.  Scott,  and  William  Mutchler,  for  the 
plaintiffs  in  error. 

Edward  J.  Fox,  W.  S.  Kirkpatrick,  B.  F.  Fa^kenthall,  and 
Frank  Reeder,  for  the  defendants  in  error. 

Clark,  J.  This  issue  devisavit  vel  non  was  framed  in  the 
court  of  common  pleas  of  Northampton  County  to  test  the 
validity  of  the  last  will  and  testament  of  Andrew  Herster,  de- 
ceased, and  of  the  several  codicils  thereto.  The  will  was  made 
and  executed  June  13, 1874;  the  first  codicil,  August  29,  1878, 
and  the  second,  May  7,  1880.  Andrew  Herster  died  May  27, 
1882,  at  the  age  of  eighty-four  years,  possessed  of  an  estate 
estimated  at  two  hundred  thousand  dollars,  leaving  to  survive 
him  six  children,  viz.:  Daniel  Herster,  Jacob  Herster,  Susan 
Keiper,  Eliza  Reich,  Andrew  J.  Herster,  and  William  Henry 
Herster.  Of  these,  Andrew  J.  Herster  is  the  principal  devisee 
and  proponent  of  the  will,  and  William  Ilonry  Herster  and 
Eliza  Reich  are  the  contestants.  The  only  matter  in  issue, 
under  the  pleadings,  is  whether  or  not  the  will  and  the  codi- 
cils, or  any  of  them,  were  procured  by  fraud  or  undue  influence; 
the  contestants,  who  were  plaintiffs  below,  maintaining  the 
aflfirmativo  and  the  proponents  the  negative  of  that  issue. 
That  Andrew  Herster  was,  at  the  time  of  making  the  will  and 
codicils,  of  sound  and  disposing  mind  and  memory,  is  therein 
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assumed;  no  question  can  be  made  as  to  this;  the  only  proper 
matter  for  consideration  being  whether  that  mind  and  memory 
were,  in  these  testamentary  acts  or  in  any  of  them,  led  captive 
by  the  artifice  and  undue  influence  of  Andrew  J.  Herster,  or  of 
any  other  person  in  his  interest,  so  that  the  written  papers  do 
not  express  the  testator's  true  purpose  in  the  disjjosition  of  his 
estate. 

Undue  influence  is  very  nearly  allied  to  fraud,  yet  they  are 
not  identical;  whilst  undue  influence  comprehends  fraud, 
fraud  does  not  embrace  every  species  of  undue  influence: 
Redfield  on  Wills,  500,  note.  It  is  only  necessary,  therefore, 
to  consider  the  case  upon  the  more  comprehensive  question  of 
undue  influence,  for  this  will  embrace  all  sorts  artifice,  im- 
position, or  bad  faith  which  characterize  acts  of  fraud.  Un- 
due influence  exists  wherever,  through  weakness,  ignorance, 
dependence,  or  implicit  reliance  of  one  on  the  good  faith  of 
another,  the  latter  obtains  an  ascendency  which  prevents  the 
former  from  exercising  an  unbiased  judgment.  To  afiect  a 
will,  it  must,  in  a  measure  at  least,  destroy  free  agency,  and 
operate  on  the  mind  of  the  testator  at  the  time  of  making  the 
will.  The  rule  is  well  and  forcibly  stated  by  our  brother  Gor- 
don, in  Tawney  v.  Long,  76  Pa.  St.  115,  as  follows:  "Undue 
influence  of  that  kind  which  will  afiect  the  provisions  of  a 
testament  must  be  such  as  subjugates  the  mind  of  the  testa- 
tor to  the  will  of  the  person  operating  upon  it;  and  in  order  to 
establish  this,  proof  must  be  made  of  some  fraud  practiced, 
some  threats  or  misrepresentations  made,  some  undue  flattery, 
or  some  physical  or  moral  coercion  employed,  so  as  to  destroy 
free  agency  in  the  testator;  and  these  influences  must  be 
proved  to  have  operated  as  a  present  constraint  at  the  very 
time  of  making  the  will."  It  may,  in  the  language  of  the 
learned  judge  of  the  court  below,  be  exercised  by  means  of 
misrepresentation  and  falsehood,  directed  against  the  persons 
who  would  be  the  natural  objects  of  the  testator's  bounty,  if 
the  misrepresentation  and  falsehood  so  poisoned  the  mind  of 
the  testator  as  to  destroy  his  free  agency. 

It  is  a  matter  of.  common  knowledge  that  a  person  of  feeble 
intellect  is  much  more  easily  influenced  by  undue  means  than 
is  one  of  a  vigorous  mind;  therefore,  in  passing  upon  a  ques- 
tion of  undue  influence,  the  strength  and  condition  of  the 
mind  may  become  a  proper,  indeed  an  essential,  subject  of  in- 
quiry; for  although  weakness,  whether  arising  from  age, 
infirmity,  or  other  cause,  may  not  be  sufficient  to  create  testa- 
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mentary  incapacity,  it  may  nevertheless  form  favorable  con- 
ditions for  the  exercise  of  undue  influence. 

It  is  contended  on  part  of  the  contestants  that  although 
Andrew  Herster  must  bo  presumed  to  have  had  testamentary 
capacity  at  the  time  of  the  making  of  this  will  and  the  codicils 
thereto,  and  that  cannot  be  questioned  in  this  issue,  yet  both 
his  jnind  and  body  had  in  fact  been  greatly  impaired  by  the 
infirmity  of  ago  and  by  disease;  that  hewa«  seventy-six  years 
of  age  when  lie  made  his  will,  eighty  when  he  made  the  first 
codicil,  and  eighty-two  when  he  made  the  second  codicil,  and 
that  ho  was  aged  eighty-four  years  when  he  died;  that  for 
twenty-five  years  he  had  sufiered  from  a  progressive  general 
paresis,  or  softening  of  the  brain;  that  he  had  an  apoplectic 
seizure  a  short  time  before  the  execution  of  the  will,  and  that 
his  memory  was  much  impaired  and  his  mind  generally  en- 
feebled; in  other  words,  that  although  the  testator's  mind  was 
not  enfeebled  to  the  extent  of  testamentary  incapacity,  yet  it 
was  so  weakened  by  disease  and  old  age  as  to  make  the  testa- 
tor an  easy  prey  to  the  artifice  of  his  son,  and  that  Jackson 
took  advantage  of  his  father's  weak  condition  to  procure  the 
will  to  be  made  in  his  favor.  The  proponents  of  the  will,  on 
the  other  hand,  contend  that  the  testator  was  of  a  strong, 
robust,  and  resolute  mind;  that,  although  advanced  in  years 
and  afflicted  to  some  extent  with  the  disease  stated,  he  con- 
ducted business  successfully  and  extensively,  throughout  the 
whole  period  of  his  affliction,  and  until  within  two  weeks  of 
his  decease;  that  he  was  engaged  extonsivcly  and  profitably 
in  the  purchase  and  sale  of  cattle;  that  he  kept  his  own  ac- 
counts, made  his  own  calculations,  and  drew  his  own  checks 
in  payment,  until  the  month  in  which  he  died;  that  within  a 
year  prior  to  his  death  he  paid  to  three  of  the  witnesses  alone, 
for  cattle,  over  twenty-six  thousand  dollars,  and  within  four 
months  and  one  half  before  his  death,  had  paid  out  with  his 
own  checks,  to  difi'erent  persons,  for  cattle,  over  eleven  thou- 
sand dollars;  that  it  was  the  result  obtained  in  his  various 
business  transactions,  after  the  making  of  his  will,  which  made 
further  testamentary  provision  necessary;  .that  Jackson,  his 
son,  had  been  a  good  boy,  had  remained  at  home  with  his 
parent,  and  had  rendered  him  valuable  and  important  services; 
that  the  old  man  had  a  high  opinion  of  his  son's  business  capa- 
city, and  on  that  account  often  deferred  to  his  judgment  in 
business  matters,  and  that  the  provisions  in  his  will  and  the 
codicils  in  his  favor  were  a  free  and  voluntary  act  of  his 
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father,  prompted  perhaps  by  his  afifectionate  regard  for  his  son, 
and  a  consideration  of  his  personal  services  and  worth. 

It  will  be  seen,  therefore,  that  undue  influence  is  the  sub- 
stantial fact  affirmed  on  one  side,  and  denied  on  the  other; 
imbecility  or  weakness  of  mind  being  a  collateral  or  extrane- 
ous question  arising  out  of  the  proofs. 

The  declarations  of  the  testator,  made  within  a  reasonable 
time  before  and  after  the  execution  of  the  will,  have  always 
been  received  in  evidence  upon  a  question  of  testamentary 
capacity,  to  show  the  state  and  condition  of  the  testator's  mind, 
and  if  reasonably  connected  in  point  of  time  with  the  testa- 
mentary act,  we  cannot  see  any  reason  why  they  would  not 
be  admissible  to  establish  the  same  fact  in  an  issue  raised 
upon  the  exercise  of  fraud  and  undue  influence  in  the  procure- 
ment of  it.  Such  declarations  cannot  have  any  force,  hovv- 
ever,  in  establishing  the  substantive  fact  of  undue  influence. 
"It  is  certain  such  testimony  is  not  admissible  for  the  purpose 
of  proving  any  distinct  fact  depending  upon  the  force  of  the 
admission,  since  the  testator  is  not  a  party  to  the  question  of 
the  validity  or  interpretation  of  his  will":  CovistocJc  v.  Hadlyme 
Ecclesiastical  Soc,  8  Conn.  254;  20  Am.  Dec.  100;  Redfield  on 
Wills,  539.  "  The  object  of  this  testimony  is  to  show  such  a  state 
of  weakness  or  vacillation  of  mind  as  rendered  the  testator  an 
easy  victim  either  of  artifice,  force,  or  fraud.  Such  declarations 
afibrd  most  satisfactory  evidence,  not  only  of  the  strength  oi 
mind,  but  often  exhibit  those  peculiar  phases  of  the  mind  and 
of  the  affections  which  especially  expose  the  testator  to  be 
overcome  by  the  terror  of  threats  or  the  seductions  of  flattery. 
And  although  these  declarations  will  necessarily  afford  some 
ground  for  judging  in  regard  to  the  effect  of  any  attempts  at 
undue  influence,  that  element  in  the  testimony  not  being 
legitimate,  it  can  only  be  eliminated  by  the  judge  in  summing 
up  to  the  jury":  Id.  548.  "  It  is  apparent  that  the  declara- 
tions of  the  testator  that  he  did  not  execute  his  will  freely, 
that  he  never  intended  to  have  made  such  a  will,  and  never 
should  but  for  the  influence  of  those  persons  in  whose  favor  it 
is  made,  and  similar  declarations,  which  are  very  common  in 
the  testimony  elicited  in  testamentary  causes,  can  be  of  no  force 
whatever  as  testimony  tending  to  establish  the  truth  of  the 
declarations.  In  that  light,  such  declarations  are  mere  hear- 
say, depending  for  their  force  upon  oar  confidence  in  the 
veracity  of  the  person  making  them,  and  in  most  cases  easily 
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explained,  without  regard  to  the  question  of  their  truth,  and 
have  always  been  rejected  as  evidence:  Id.  530. 

Testamentary  capacity  being  the  normal  condition  of  a  per- 
son of  full  age,  it  follows  that,  in  the  absence  of  evidence  of 
undue  influence,  proof  of  the  testator's  declarations  should  be 
excluded  or  wholly  disregarded  on  that  question.  Therefore, 
in  Moritz  v.  Brought  16  Serg.  &  R.  403,  it  was  held  that  to  set 
aside  a  will  duly  executed  by  a  man  of  competent  understand- 
ing, evidence  is  not  admissible  of  declarations  made  by  hinx 
that  he  intended  difierently  and  was  importuned  by  his  wife; 
or  of  the  wife's  high  temper  and  importunities  with  the  tes- 
tator in  relation  to  his  will.  So  in  Hoshauer  v.  Hoshatier,  26 
Pa.  St.  404,  the  testator's  mental  capacity  was  not  disputed. 
The  will  was  made  in  1853.  To  show  undue  influence,  the 
contestants  offered  to  prove  that  in  1855  the  testator  said  he 
had  "made  a  will";  that  he  had  "made  it  as  John  wanted 
it";  that  he  had  "to  make  it  as  John  wanted  it";  and  that  he 
"knew  it  was  wrong."  The  offer  was  rejected,  and  upon  error 
it  was  held  that  it  was  rightly  rejected.  Mr.  Justice  Lowrie, 
delivering  the  opinion  of  the  court,  said:  "This  could  not 
prove  fraud  in  procuring  it,  though  nearly  all  the  estate  was 
given  to  John's  children,  liimself  getting  a  dollar.  An  instru- 
ment that  for  two  years  remained  subject  to  change  or  cancel- 
lation at  the  maker's  pleasure  cannot  be  set  aside  on  such  a 
declaration.  A  man  who  is  competent  to  make  a  will  can  so 
easily  correct  any  of  its  provisions,  however  obtained,  that  it 
is  hard  to  imagine  any  kind  of  declarations  of  his  that  would 
prove  it  to  be  fraudulent,  when  any  considerable  time  has  in- 
tervened between  its  execution  and  his  death."  So,  also,  in 
McTaggarl  v.  TJiovipson,  14  Pa.  St.  149,  where  the  validity  of 
a  will  was  questioned  both  for  want  of  testamentary  capacity 
and  for  exercise  of  undue  influence,  the  contestants  offered  to 
prove  the  testator's  declarations,  made  after  the  execution  of 
the  will,  to  the  effect  that  in  the  making  of  it  he  had  been  im- 
posed upon  by  those  in  whose  favor  it  was  made.  The  offer 
was  refused,  and  upon  that  ground  the  case  was  removed  to 
this  court.  "The  court  appears,"  said  Mr.  Justice  Rogers, 
*'to  have  excluded  the  testimony  because  they  chose,  contrary 
to  the  offer,  to  suppose  it  was  designed  to  prove  duress,  for 
which  purpose  it  would  be  clearly  inadmissible.  But  the 
court  had  no  right  to  act  on  the  supposition  that  the  testi- 
mony was  proposed  in  bad  faith.  As  it  was  offered  for  a 
legitimate  purpose,  for  that  purpose  it  ought  to  have  been 
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>received.  If  attempted  to  be  used  for  a  different  purpose,  the 
jorrection  was  in  their  own  hands;  the  counsel  would  subject 

►themselves  to  the  severest  censure.  If  the  facts  were  as  rep- 
resented, it  was  evidence  of  imbecility  of  intellect  amounting 
ilmost  to  fatuity."     To  the  same  effect  is  the  current  of  au- 

-thorities  in  other  states:  Robinson  v.  Hutchinson,  26  Vt.  38;  60 

[Am.  Dec.  298;    Richardson  v.  Richardson,  35  Vt.  238;    Shailer 

^^v.  Buvistead,  99  Mass.  112;    Kinne  v.  Kinne,  9  Conn.  102;    21 

^^^Ara.  Dec.  732;  Provis  v.  Reed,  5  Bing.  435;  Jachon  v.  Kniffen, 

A2  Johns.  31;   3  Am.  Dec.  390;   Pemherton's  Will,  40  N.  J.  Eq. 

Q^rAd;    Waterman  v.  Whitney,  11  N.  Y.  157;   62  Am.  Dec.  71; 

*  Stevens  v.  Vancleve,  4  Wash.  C.  C.  265.  In  order  that  the 
declarations  of  the  testator  may  be  considered  at  all  upon  an 

>  issue  of  undue  influence,  there  must  be  proof  of  other  facts 
and  circumstances  indicating  circumvention  or  fraud  in  the 
procurement  of  the  will:  Tawney  v.  Long,  supra;  for  they  are 
received,  not  as  proof  of  the  fact,  but  merely  to  show  that  there 
are  special  grounds  for  apprehending  and  unusual  opportuni- 
ties for  exercising  undue  influence,  and  to  illustrate  the  effect 
of  such  influence  after  its  existence  has  been  established;  un- 
less, perhaps,  as  part  of  the  res  gestae,  when  they  are  made  at 
the  very  time  of  the  execution  of  the  will,  and  form  part  and 
parcel  of  the  transaction:  Smithy.  Fenner,  1  Gall.  172;  Boylan 
v.  Meeker,  28  N.  J.  L.  274;  Harnson's  Appeal,  100  Pa.  St.  458. 
The  weakness  of  mind,  and  consequent  susceptibility  to  in- 
fluence, which  is  admissible  in  such  a  case  must  be  shown  to 
exist  at  the  very  time  of  the  testamentary  act;  whilst  the  tes- 
tator's declarations  directly  show  only  the  state  of  his  mind 
when  they  were  made.  Declarations  made  before  and  after 
have  some  significance,  however,  in  showing,  inferentially,  the 
mental  condition  at  the  time  of  the  testamentary  act.  The 
limitations  which  govern  the  admission  of  this  quality  of  evi- 
dence must  depend  largely  on  the  character  of  the  unsound- 
ness attempted  to  be  proved.  There'  are  types  of  mental 
unsoundness  which  appear  suddenly,  and  may  be  of  short 
duration,  and  in  such  cases,  the  proof,  to  be  of  any  avail, 
must  come  near  to  the  precise  time  when  the  act  was  per- 
formed; but  the  decadence  of  old  age,  and  many  forms  of 
mental  derangement  and  imbecility,  are  of  slow  advancement, 
and  proof  of  their  distinct  development,  at  any  given  period, 
will  afford  pretty  clear  ground  to  infer  their  existence  for  a 
long  period,  either  before  or  after,  with  a  considerable  degree 
of  certainty:  Grant  v.  Thompson,  4  Conn.  203;  10  Am.  Dec. 
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119.  Therefore,  declarations  made  several  years,  even,  before 
the  execution  of  a  will,  may  be  proven  to  show  unsoundness 
or  imbecility  of  mind  of  a  permanent  character;  and  declara- 
tions made  after  may,  in  like  manner,  tend  to  show  such  a 
fixed  perversion  or  imbecility  of  mind  as  would  not  be  likely 
to  have  occurred  in  any  short  period  of  time;  and  both  or  either 
may  afiford  some  just  ground  of  opinion  in  regard  to  the  state 
of  the  testator's  mind  at  the  date  of  the  testamentary  act: 
Redfield  on  Wills,  549.  The  court  must  judge,  in  each  par- 
ticular case,  how  far  it  will  be  profitable  to  extend  the  rule 
before  and  after  the  precise  date  in  question:  Grant  v.  Thomp- 
son, supra. 

As  the  proof  of  the  testator's  declarations  are  only  admis- 
sible in  this  case  to  show  the  state  of  his  mind,  and  the  effect 
of  undue  influence,  if  any  is  shown  to  have  existed,  we  can- 
not say,  in  view  of  the  particular  t3rpe  of  mental  unsoundness 
alleged,  and  the  peculiar  circumstances  of  this  case,  that  the 
scope  of  the  investigation  was  too  wide.  Of  course,  the  ob- 
jective point  of  inquiry,  in  every  case,  is  the  state  of  mind  at 
the. precise  date  of  the  testamentary  act,  but  as  it  is  not  prac- 
ticable in  all  cases  to  make  that  inquiry  in  a  direct  manner, 
some  latitude  of  proof  must  be  allowed. 

At  the  first  trial  of  this  case,  the  learned  judge  of  the  court 
below  instructed  the  jury,  in  the  most  explicit  and  proper 
manner,  that  these  declarations  of  the  testator  were  not  evi- 
dence at  all,  as  to  the  fact  of  undue  influence,  because  there 
was  no  evidence  that  they  were  true;  "for  all  that  appears," 
says  the  learned  judge,  "they  may  have  been  the  expression 
of  a  mere  delusion  on  the  part  of  the  testator."  At  the  second 
trial,  however,  the  court  received  the  evidence  and  submitted 
it  to  the  jury,  without  any  qualification  whatever.  Whether 
this  omission  was  the  result  of  a  change  of  opinion  respecting 
the  force  of  the  evidence,  or  was  a  mere  inadvertence,  or 
whether  the  learned  judge  inferred  from  the  opinion  of  this 
court,  delivered  when  this  case  was  here  before,  that  such 
declarations  were  deemed  proper  evidence  of  undue  influence, 
we  cannot  say;  of  one  thing  we  are  certain,  that  the  failure  to 
qualify  the  effect  of  this  evidence  was  fatal  to  the  defendants' 
case.  There  is,  in  the  concluding  clause  of  the  opinion  re- 
ferred to,  enough,  perhaps,  to  give  the  impression  that  th« 
declarations  of  the  testator  made  a  few  daj's  prior  to  hif 
death,  as  to  his  unsuccessful  attempt  to  get  possession  of  hie 
will  from   Lynn,  followed   by  his  exclamation  on  the  day  oi 
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his  death,  "  Mein  Gott  in  Himmel,  es  is  alles  letz,  alles  letz,"  — 
"  My  God  in  Heaven,  all  is  wrong,  all  is  wrong," — were  deemed 
proper  evidence  of  undue  influence.  But  the  law  is  too  well 
settled  on  this  point  to  admit  of  any  doubt.  The  testimony 
was  admissible,  perhaps,  but  it  was  for  the  consideration  of 
the  jury  only  in  a  certain  event,  and  then  for  a  special  pur- 
pose, to  show  the  state  and  condition  of  the  testator's  mind ; 
and  as  the  declarations  were  made  eight  years  after  the  exe- 
cution of  the  will,  and  four  years  and  two  years  after  the 
making  of  the  codicils  respectively,  and  then  were  uttered 
almost  in  the  last  moments  of  the  testator's  life,  they  were,  it 
must  be  conceded,  of  little  force  or  inferential  effect,  under  the 
circumstances,  even  as  to  that.  We  then  said  in  advance  we 
could  not  "say  that  the  answers  to  the  proposed  questions 
would  not  indicate  the  exercise  of  undue  influence,"  etc. 
Now  that  the  answers  are  before  us,  we  can  without  any  hesi- 
tation say  that  they  are  not.  The  defendants'  counsel,  by  a  point 
more  particularly  directed  to  this  branch  of  the  evidence, 
might  have  directed  the  attention  of  the  court  to  the  proper 
application  of  this  part  of  the  evidence  in  a  more  direct  man- 
ner than  appears  to  have  been  done;  but  we  think  the  ques- 
tion is  raised  in  the  answers  to  the  defendants'  fifth  and  sixth 
points.  Although  these  points  were  not  directed  to  the  pre- 
cise question  now  under  consideration,  yet  the  answers  of  the 
court  proceed  plainly  upon  the  assumption  that  the  testator's 
declarations  might  be  regarded  as  indicating  undue  influence, 
or  present  constraint,  operating  upon  the  mind  of  the  testator 
in  the  testamentary  act;  and  upon  this  ground  the  judgment 
must  be  reversed. 

In  the  former  opinion  of  this  court,  it  was  held  that  the  evi- 
dence was  suflScient  to  justify  a  submission  to  the  jury.  The 
testimony  was  then  and  is  now  very  voluminous,  the  evidence 
embracing  over  one  thousand  pages  of  printed  matter;  and 
perhaps  we  did  not  give  it  that  exhaustive  examination  and 
patient  study  which  we  have  since  been  able  to  do.  The  whole 
case  is  now  before  us,  and  we  are  constrained  to  say  that  the 
testimony  bearing  upon  the  precise  question  at  issue  is  cer- 
tainly of  the  most  meager,  unsatisfactory,  and  inconclusive 
character. 

It  is  said  that  Jackson  Herster  stood  in  a  confidential  rela- 
tion to  the  testator;  that  he  was  the  testator's  son,  and  was  to 
some  extent  intrusted  with  his  father's  business;  but  he  was 
not  present  at  the  making  of  the  will,  nor  does  it  appear  that 
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it  was  mado  by  counsel  at  his  procurement.  The  testator 
went  to  Mr.  Lynn,  who  had  been  his  attorney  and  counselor 
for  fourteen  or  fifteen  years,  and,  in  the  absence  of  all  his  chil- 
dren, with  the  greatest  deliberation  arranged  for  the  prepara- 
tion of  his  will.  That  Jackson  was  a  son  was  certainly  in  his 
favor;  that  ho  was  intrusted  with  his  father's  business,  and  in 
this  respect  occupied  a  confidential  relation  towards  him,  is 
also  a  circumstance  in  his  favor,  if  he  performed  his  duty  faith- 
fully and  well,  and  did  not  take  advantage  of  his  position,  or 
abuse  the  confidence  reposed  in  him  in  the  procurement  of  the 
will.  There  is  not  the  slightest  proof  that  he  took  any  part 
in  the  actual  preparation  of  the  will,  or  of  any  of  the  codicils; 
indeed,  that  he  was  even  present  when  th"ey  were  mado  and 
written,  or  when  they  were  signed.  Under  these  circumstances, 
the  burden  of  proving  undue  influence  is  clearly  upon  those 
who  allege  it. 

The  unequal  disposition  which  the  testator  made  of  his 
property,  under  the  circumstances  of  this  case,  is  not  of  great 
significance.  "  There  may  be  cases,"  as  was  said  in  Patterson 
v.  Patterson,  6  Serg.  &  R.  56,  "  where  this  internal  evidence, 
added  to  other  proof,  which  would  of  itself  leave  the  question 
doubtful,  ought  to  turn  the  scale."  But  the  inequality  in  the 
provisions  of  this  will,  taken  in  connection  with  all  the  evi- 
dence referred  to,  is  not  such  as  would  induce  any  reasonable 
belief  that  in  the  making  of  it  the  testator  was  acting  under 
any  improper  influence;  and  especially  is  this  so,  in  view  of 
the  evidence  which  has  been  introduced  to  explain  the  reasons 
and  disclose  the  motives  which  probably  actuated  the  testator 
in  this  disposition  of  his  property.  The  very  object  of  making 
a  will  is  to  disturb  the  equality  of  distribution  which  the  law 
establishes  in  the  absence  of  one;  and  whether  the  reasons  for 
it,  in  the  testator's  mind,  are  well  or  ill  founded,  is  immaterial, 
if  he  has  arrived  at  the  result  of  his  own  volition,  and  without 
any  fraud,  coercion,  or  constraint  of  others.  It  is  only  when 
the  will  is  grossly  unreasonable  in  its  provisions,  and  plainly 
inconsistent  with  the  testator's  duty  to  his  family,  that  in  case 
of  doubt  the  inequality  can  have  any  efi'ect  on  the  question  of 
undue  influence.  The  evidence  in  this  case  is  not,  in  our  opin- 
ion, of  such  a  character  as  to  leave  the  question  at  issue  in 
doubt.  On  the  contrary,  the  uncontradicted  proofs  abun- 
dantly explain  the  testator's  motives  in  making  his  will  as  he 
did. 

Apart  from  the  internal  evidence  supposed  to  be  afibrded  by 


Oct.  1888.]  Herster  v.  Herster.  106 

the  will  itself,  and  the  confidential  relation  referred  to,  and 
applying  the  declarations  of  the  testator  as  evidence  of  the 
state  and  condition  of  his  mind,  the  evidence  of  undue  influ- 
ence consists  mainly  of  the  testimony  of  five  witnesses,  viz.; 
Amandus  Frey,  Charles  Halbing,  Hannah  Weaver,  Samuel 
Weidnecht,  and  Henry  Weidnecht.  The  circumstance  re- 
lated by  Amandus  Frey  is  of  the  most  inconsequent  character. 
In  the  year  1880  or  1881,  he  told  the  testator  he  had  a  lot  on 
College  Hill  that  Jacob  would  like  to  have;  the  price  was 
seven  thousand  five  hundred  dollars;  the  old  man  promised  to 
go  up  and  see;  failing  to  do  so,  Frey  went  to  see  him  again. 
He  says:  "  I  told  him,  'Daddy,  you  did  not  come  up  to  see  my 
place.'  He  said,  'No,  I  did  not';  then  he  said  something 
about  having  a  fall  and  hurt  his  thumb  or  finger,  I  forget 
what  it  was,  and  he  couldn't  get  up,  but  that  his  son  Jake 
told  him  that  the  property  was  cheap,  and  they  might  as  well 
buy  it,  because  they  had  the  money  lying  idle;  but  he  said, 
'I'll  see  Jack  first';  and  then  he  called  Jack,  and  he  told 
Jack  about  it  and  said,  '  Here 's  Frey  about  that  lot  on  College 
Hill;  Jake  says  it  is  cheap,  and  we  might  as  well  buy  it'; 
Jack  said,  *  No,  father;  we  have  got  enough  borough  property; 
if  we  want  to  buy  property,  buy  farms.'  Then  the  old  gentle- 
man said,  'Well,  if  you  say  so,  all  right';  and  that  ended  the 
matter." 

Charles  Halbing  lived  in  the  testator's  family  from  April, 
1880,  for  nine  months;  he  returned  in  the  spring  of  1881,  and 
left  some  time  previous  to  the  old  man's  death.  His  testimony 
relates  chiefly  to  the  conversation  of  the  family  whilst  at  their 
meals.  In  speaking  of  what  Jack  and  his  wife  said  at  the 
table,  in  the  old  man's  presence,  he  says:  "They  allowed  that 
Jake's  children  were  running  around  and  spending  their 
money,  and  if  he  got  such  things  he  would  not  take  care  of 
them." 

Q.  Was  this  said  upon  more  than  one  occasion,  or  only 
once?    A.  Frequently. 

Q.  What  efiect  did  it  have,  apparently,  upon  the  old  man? — 
what  would  he  say?  A.  Well,  he  would  generally  side  in  with 
the  family. 

Q.  Did  you  ever  hear  anything  said  about  Henry  or  his  wife 
or  children?     A.  Yes,  I  did. 

Q.  What  did  he  say  about  them?  A.  Well,  no  ofiense  to 
the  lady  there  or  the  family;  I  shall  speak  the  remark  as  it 
was  spoken  at  the  place. 
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Q.  Who  said  it?     A.  Jack  Ilerfiter;  "Beck,  fat  Beck." 

Q.  What  did  ho  say  about  them,  besides?  A.  Well,  that 
the  children  were  no  good,  running  around  and  out  on  the 
Btreets  nights,  and  Henry  Herster  running  around,  and  the 
like  of  that. 

Q.  Did  you  hear  Jack  say  anything  about  his  sister  Susan? 
A.  Yes;  Mrs.  Keiper  and  her  Rosa. 

Q.  What  did  he  say  about  her?  A.  That  they  were  a  stuck- 
up  set,  and  that  if  they  got  anything  they  would  not  take  care 
of  it. 

Q.  When  they  said  this,  what  did  the  old  man  say?  A.  Well, 
the  old  man  would  side  in  with  them;  he  would  have  the  same 
opinion,  apparently,  to  me. 

Q.  Did  he  say  anything  about  Eliza, — Mrs.  Reich?    A.  Yes. 

Q.  I  mean  Jack;  what  did  Jack  say?  A.  As  I  understand, 
Mr.  Reich  stole  a  cow,  and  drove  her  to  Allentown  or  Cata- 
sauqua, — I  am  not  certain  which  of  the  two  places, — and 
sold  his  cow,  and  the  old  man  of  course  had  bitter  feelings 
against  Mr.  Reich  on  that  account,  and  I  have  often  heard 
the  remark  made  that  they  should  not  have  anything. 

Q.  Heard  Jack  say  it?    A.  Yes. 

Q.  Was  anything  said  about  Dan  by  Jack?     A.  Yes. 

Q.  What?  A.  Said  that  Dan  was  a  drunken  man,  and  did 
not  take  care  of  his  business;  that  he  owed  the  old  man  so 
much  money  for  cattle,  as  I  understood,  and  that  he  had  had 
enough  for  his  share,  and  would  not  get  any  more;  and  his 
Irishwoman  and  the  two  boys  they  would  n't  get  nothing. 

Q.  Dan's  wife  was  an  Irishwoman,  was  she?  A.  As  I  un- 
derstand it;  yes. 

Q.  What  eflect  did  that  have  on  the  old  man?  A.  Well,  he 
would  have  the  same  opinion. 

Q.  Would  he  be  in  a  good  humor  or  angry?  A.  He  certainly 
would  be  out  of  humor  when  the  rest  spoke  that  way,  and  he 
would  side  in  with  them. 

Q.  Would  ho  swear  any?  A.  He  never  would  curse  any; 
oftentimes  in  German  he  would  use  an  oath,  but  I  never  heard 
him  go  to  the  extreme. 

Q.  What  would  he  say  in  German?  A.  He  would  say, 
"Sockerment,"  and  the  like  of  that. 

Hannah  Weaver  was  employed  as  a  servant  in  the  family 
in  the  year  1877.  She  says:  "Rose  Keiper,  —  that  was  Susan 
Keiper's  daughter,  —  yes;  she  came  tliere  one  day;  I  think  it 
was  on  Saturday,  and  she  came  there  with  some  flower-seeds, 
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and  she  had  a  brown  silk  dress  on,  and  the  door  was  open  be- 
tween the  kitchen  and  the  old  man's  room,  and  so  I  said: 
'Was  that  Miss  Keiper,'  after  she  was  gone,  and  she  said: 
'Yes,  that  was  Rose  Keiper;  but  she  would  not  need  to  put  a 
Bilk  dress  on  to  come  up  here  to  me';  and  then  the  old  man 
said  something,  but  I  am  not  positive  what  he  said,  but  he 
was  very  angry  about  it." 

Q.  Did  Mrs.  Herster  say  anything  more  to  him  about  not 
holding  out,  or  anything  of  that  kind?  A.  Oh,  yes;  she  said 
that  wearing  them  silk  dresses,  she  said  that  that  would  not 
hold  out;  and  then  the  old  man  said:  "Yes,  it  won't  if  they 
have  got  to  have  it  from  me";  something  in  that  way  it  was. 

Q.  Do  you  remember  on  different  occasions  anything  being 
said  to  the  old  gentleman  about  the  different  children,  by  Mrs. 
Andrew  Herster?  Do  you  remember  anything  being  said  there 
at  breakfast  about  not  being  able  to  sleep  at  night?  A,  Yes; 
one  morning  the  old  man  got  up  and  was  angry, — that  was 
the  old  man  Herster. 

Q.  Who  else  was  there  then?  A.  I  and  Jackson  and  hia 
wife  and  the  boys  at  the  table,  and  then  they  said  they  could 
not  sleep  at  all  last  night. 

Q.  Who  said  that  first?    A.  Why,  Jack. 

Q.  Then  what  did  the  old  man  say?  A.  That  he  could  not 
sleep,  neither;  and  then  Jack  said:  "Yes,  they  were  playing 
on  the  piano  all  last  night." 

Q.  Who?  A.  Why,  Jack  said  that, — that  he  could  not  sleep; 
that  Henry's  children  were  playing  on  the  piano  all  night,  and 
then  he  said,  "Yes,  he  better — " 

Q.  Who?  A.  Why,  the  old  man  said  he  better  learn  hia 
girls  to  play  on  the  piano;  but  when  Clara  comes  round  I  will 
give  it  to  her. 

Q.  What  did  Mrs.  Jack  Herster  say?  A.  "Yes,"  she  eaid^ 
"  If  I  had  girls,  you  bet  they  would  learn  to  milk." 

Q.  What  was  the  old  gentleman's  manner?  A.  Well,  he 
was  cross, — angry. 

Q.  Did  you  ever  hear  any  piano-playing  over  there?  A. 
No;  I  slept  on  the  third  story,  and  I  did  not  hear  any. 

Q.  Did  you  ever  hear  any  piano-playing  over  there?  A. 
No;  I  heard  a  little  music  over  there,  but  I  don't  know  what 
it  was,  whether  it  was  an  accordion  or  a  mouth-organ,  or  what- 
ever, but  I  never  heard  a  piano. 

Q.  Do  you  remember  anything  being  said  about  how  the 
piano  was  brought  there?     A.  Yes;  the  piano  was  brought  in 
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there,  and  it  was  bo  large  they  could  n't  hardly  get  it  in  the 
house. 

Q.  Who  said  that?    A.  Mrs,  Jackson  Herster. 

Q.  When?  A.  The  same  morning  at  the  table;  she  said 
that  they  brought  the  piano,  and  it  was  so  large  they  could 
not  get  it  in  the  door  hardly,  and  it  is  about  all  that  was  said. 

Q.  Do  you  remember  on  any  other  ocoasion,  when  anything 
was  said  about  Daniel?  A.  I  think  it  was  something,  but  I 
cannot  just  remember  how  it  was. 

Q.  Do  you  remember  an3rthing  being  said  about  his  being 
drunk?     A.  Yes;  it  was  said  that  he  was  a  regular  drunkard. 

Q.  Who  was  that  by?  A.  It  fell  at  the  table,  but  I  cannot 
tell  whether  it  was  Jackson  or  his  wife;  it  was  either  one; 
they  said  it  to  the  old  man,  and  I  sat  by  and  heard  it. 

Samuel  Weidnecht  testifies  that  the  old  man  in  any  busi- 
ness matter  would  generally  have  his  own  way  with  other 
people,  but  he  generally  agreed  with  Jackson. 

Henry  Weidnecht  says  that  the  old  man  seemed  to  be 
guided  a  great  deal  by  Jackson,  and  was  diflferent  in  his  man- 
ner toward  Jackson  from  what  he  was  to  other  people. 

Reuben  Kolb  testifies  that  he  seemed  to  be  a  little  afraid  of 
Jackson,  that  is,  more  yielding;  that  he  was  usually  a  man 
of  much  determination,  and  was  firm  in  his  opinion  with  oth- 
ers, but  that  he  yielded  readily  to  Jackson. 

This  is  a  summary  of  all  the  testimony  bearing  directly 
upon  the  fact  of  fraud  or  undue  influence;  and  consisting  as 
it  does  of  matters  occurring  some  three  years  and  some  six 
years  after  the  will  was  made,  it  is  certainly  of  the  most  in- 
conclusive character.  There  is,  in  our  opinion,  no  evidence 
from  which  a  jury  would  bo  justified  in  inferring  fraud, 
duress,  or  undue  influence  in  the  making  of  this  will.  In  an 
issue  devisavit  vel  non  the  question  of  mental  unsoundness,  or 
of  undue  influence,  ought  not  to  be  submitted  to  the  jury 
where  the  evidence  is  of  such  unsatisfactory  character  that 
the  court  would  not  sustain  a  verdict  upon  it:  Wilson  v. 
Mitchell,  101  Pa.  St.  505.  "A  court  of  law,"  says  our  brother 
Paxson,  in  Kauffman  v.  Long,  82  Id.  72,  "has  a  higher  duty 
to  perform  than  merely  to  answer  points  of  law.  It  is  its 
duty  to  set'  that  the  law  is  faithfully  administered,  and  such 
administration  requires  tliat  a  man's  will,  the  most  solemn 
instrument  he  can  execute,  shall  not  be  set  aside  without  any 
sufiicient  evidence  to  impeach  it.  There  is  no  redress  here 
for  an  erroneous  or  improper  verdict.     But  wliere  a  case  is 
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Bubmitted  to  a  jury  upon  clearly  insufl5cient  evidence,  such  as 
no  court  ought  to  sustain  a  verdict  upon,  it  is  our  plain  duty  to 
reverse:  Sartwell  v.  Wilcox,  20  Pa.  St.  117;  Lower  v.  Clement,  25 
Id.  63;  Silveus  v.  Porter,  74  Id.  448."  "  This  court  has  indicated 
in  a  number  of  cases,"  says  our  brother  Green,  in  Herster  v. 
Herster,  116  Id.  612,  "  a  rule  by  which  to  determine  the  grant- 
ing of  an  issue,  and  it  is  equally  applicable  in  determining 
whether  a  cause  of  this  kind  ought  to  be  withdrawn  from  the 
jury.  It  is  thus  expressed  in  a  recent  case:  *  If  the  testimony 
is  such  that  after  a  fair  and  impartial  trial  resulting  in  a  ver- 
dict against  the  proponents  of  the  alleged  will,  the  trial  judge, 
after  a  careful  review  of  all  the  testimony,  would  feel  con- 
strained to  set  aside  the  verdict  as  contrary  to  the  manifest 
weight  of  the  evidence,  it  cannot  be  said  that  a  dispute  within 
the  meaning  of  the  act  has  arisen.  On  the  other  hand,  if  the 
state  of  the  evidence  is  such  that  the  judge  would  not  feel 
constrained  to  set  aside  the  verdict,  the  dispute  should  be  con- 
sidered substantial,  and  an  issue  to  determine  it  should  bo 
directed.  This  simple  and  only  safe  test  is  supported  alike 
by  reason  and  authority':  Knauss's  Appeal,  114  Id.  10."  Ap- 
plying this  rule,  which  would  seem  to  be  well  settled,  to  the 
evidence  in  this  cause,  it  must  be  conceded,  we  think,  that  it 
is  wholly  insufficient.  Upon  a  careful  review  of  all  the  testi- 
mony, this  verdict  could  not  be  sustained;  the  court  should 
have  set  it  aside  as  contrary  to  the  manifest  weight  of  the  evi- 
dence. And  if  this  is  so,  it  is,  on  an  issue  devisavit  vel  non, 
good  ground  for  reversal  here. 

The  facts  exhibited  in  evidence  in  this  case  to  establish 
undue  influence  are,  in  general,  of  the  most  trivial  c]:;!r;u  ter. 
The  most  grievous  matters  alleged  are  that  Jackson  said 
Eliza  Reich's  husband  stole  a  cow,  and  that  Dan  was  a  drink- 
ing man, — facts,  however,  which  do  not  seem  to  be  seriously 
denied.  It  does  appear  that  Henry  never  had  a  piano,  and 
it  is  probable  that  the  old  man  knew  that  ho  had  not,  as  he 
was  actively  engaged  about  the  house  for  five  years  after 
this  alleged  misrepresentation.  Statements  to  the  effect 
that  Jacob's  children  were  "running  around  spending  their 
money,"  that  Henry's  were  "out  on  the  streets  nights,"  and 
that  Mrs.  Keiper's  were  a  "stuck-up  set,"  are  criticisms  that 
may  have  been  u-ell  or  ill  founded,  according  to  the  stand- 
point from  which  their  conduct  was  observed,  and  the  peculiar 
notions  and  temper  of  the  observers.  At  the  best,  liowever, 
they  have  little  if  any  force  in  establishing  fraud  or  undue 
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influence  in  the  procurement  of  this  will  or  of  the  codicils. 
And  especially  is  this  true  in  view  of  the  fact  that  the  alleged 
declarations  were  not  only  made  after  the  will  was  executed, 
hut  several  years  after.  There  is  some  evidence  of  mental 
impairtnent,  hut  the  testimony  is  overwhelming  that  notwith- 
standing this  impairment  the  testator  retained  a  busineea 
capacity  rarely  found  among  persons  of  his  age  who  have 
never  been  afflicted  as  the  testator  was.  There  is  no  evidence 
whatever  of  any  statements  made  by  Jackson  or  his  wife  to 
the  prejudice  of  his  brothers  and  sisters  at,  or  at  any  time 
before,  tlic  making  of  the  will.  In  order  to  invalidate  a  will, 
there  must  be  evidence  direct  or  circumstantial  of  a  present 
operating  restraint  at  the  time  of  making  it:  Eclccrt  v.  Flowry, 
43  Pa.  St.  52;  Wainwright's  Appeal,  89  Id.  220.  Influences 
which  do  not  appear  to  be  connected  with  the  testamentary 
act  are  not  suflicient  to  impeach  a  will:  McMahon  v.  Ryan,20 
Id.  329. 

If  we  are  right  in  the  views  we  have  already  expressed,  it  is 
wholly  unnecessary  to  consider  the  several  assignments  of 
error  in  detail.  The  plaintifl*  has  made  no  case  for  the  con- 
sideration of  a  jury;  and  as  the  whole  case  must  go  down,  all 
questions  incidentally  arising  during  the  progress  of  the  trial 
go  down  with  it. 

The  judgment  is  reversed. 


Wills.  —  Mental  capacity  required  in  making:  Meeker  v.  Meeker,  74  Iowa, 
352;  7  Ath.  St.  Rep.  489,  and  note  495;  Trosi  v.  Dingier,  118  Pa.  St.  259;  4 
Am.  St.  Rep.  593.  No  higher  degree  of  testamentary  capacity  is  required 
in  the  execution  of  a  will  than  in  ita  revocation:  Mrlntire  v.  Worthinrjton,  68 
Md.  203.  The  law  gives  to  every  man  of  sound  mind  the  right  to  make  a 
will.  Testamentary  capacity  is  mainly  a  question  of  fact.  Testator  must 
have  sufficient  capacity  to  comprehend  the  conditions  of  his  property,  his 
relations  to  the  persons  who  should  or  might  bo  the  objects  of  his  bounty, 
and  the  scope  and  bearings  of  all  the  provisions  in  his  will.  The  capacity  to 
be  inquired  into  is  that  which  is  present  only  at  the  time  of  the  making  of 
the  will.  The  soundness  to  bo  ascertained  is  that  of  mind,  not  of  body: 
Chrisman  v.  Chrisman,  IG  Or.  127;  McCuUoch  v.  Campbell,  49  Ark.  367. 

WiLL-s  —  Undue  Inflcexce. — Persua.sion3,  Appeals  to  the  Affec- 
TlON.s,  of  ties  of  kinship,  to  sentiments  of  gratitude  or  pity,  etc.,  do  not  con- 
stitute undue  influence;  but  pressure  of  whatever  nature,  whether  acting  on 
fears  or  hopes,  if  bo  exerted  as  to  overpower  tlio  volition  \vithout  couviuciug 
the  judgment,  is  undue  influence:  6'fi.'/  v.  Oillilaii,  92  Mo.  250;  1  Am.  St. 
Rep.  712,  and  note  720;  Taylor  v.  Kcllnj,  31  Ala.  59;  G8  Am.  Dec.  l."0: 
Baldiriu  V.  Parker,  99  Miss.  79;  96  Am.  Dec.  697:  St.  Leger'g  Appeal,  rA 
Conn.  431;  91  Am.  Dec.  735.  Undue  influence  depends  upon, the  facts  in 
each  ca.se.  Where  influence  induced  testator  to  make  grossly  unequal  dispo- 
sitions of  property  or  disregard  the  tics  of  blood  without  sufficient  reason, 
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such  inflnence  may  be  treated  as  undue:  Ilartman  v.  Sirickler,  S2  Va.  225. 
Undue  influence  invalidating  a  will  is  not  that  which  si^rings  from  natural 
aflection,  or  is  acquired  from  kind  ministrations,  etc.,  but  is  such  as  results 
from  fear,  coercion,  or  any  other  cause  which  takes  away  the  free  agency  of 
tlie  testator:  McCidloch  v.  Campbell,  49  Ark.  367.  The  existence  of  undue 
influence  may  be  inferred  from  facts  and  circumstances  in  absence  of  positive 
evidence  thereof:  Satinders's  Appeal,  54  Conn.  108.  Compare  Miiir  v.  Miller, 
12  Iowa,  585. 

PUEFEKEXCE  OF  COLLATERAL  RELATIVES  OVER  WiFE  DOES  NOT  NECES- 
SARILY raise  presumption  of  fraud,  or  render  the  will  invalid  for  undue  influ- 
ence: Cofin  V.  Coffin,  23  N.  Y.  9;  80  Am.  Dec.  235.  Compare  Smith  v. 
James,  72  Iowa,  575.  Suspicion  of  fraud  and  undue  influence  usually 
attaches  to  a  bequest  to  one's  mistress,  especially  if  it  be  unnatural.  Dispro- 
portionate bequest  to  wife  rarely  raises  the  presumption  of  undue  influence, 
as  in  the  case  of  a  mistress:  McClure  v.  McClure,  86  Tenn.  173. 
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Donald. 

[122  Pennsylvania  State,  824.J 

Life  Insurance  —  In.surable  Interest.  — To  support  a  contract  of  insur- 
ance on  the  life  of  one  person  in  favor  of  another,  there  must  be  a  rea- 
sonable ground,  founded  in  the  relations  of  the  parties,  either  pecuniary 
or  of  blood  or  affinity,  to  expect  some  relief  or  advantage  from  the  con- 
tinuance of  the  life  of  the  insured. 

Life  Insurance  —  Presumption  of  Wager  —  Jury. — In  the  absence  of 
an  insurable  interest  of  one  person  in  the  life  of  another,  the  law  will 
presume  that  the  insurance  was  procured  for  the  purpose  of  a  wager  or 
speculation,  and  the  question  is  not  one  to  be  submitted  to  the  jury. 

Life  Insurance  —  Step-father  and  Step-son.  —  A  step-son  has  no  insur- 
able interest  in  the  life  of  his  step-father,  where  he  has  a  separate  home 
and  family  of  his  own,  and  is  not  a  creditor  nor  in  any  way  dependent 
upon  or  responsible  for  the  support  of  the  step-father. 

Debt  by  Michael  McDonald  against  the  United  Brethren 
Mutual  Aid  Society  of  Pennsylvania,  on  a  policy  of  insurance 
issued  by  the  defendant  on  the  life  of  Roger  McDevitt,  payable 
to  the  plaintiff.  The  application  stated  that  McDonald  was 
the  step-son  of  McDevitt,  and  that  all  dues  and  assessments 
were  to  be  paid  by  the  former.  It  appeared  that  McDevitt 
was  married  to  McDonald's  mother,  and  that  several  years  be- 
fore the  policy  was  issued,  she  had  died,  and  McDonald  had 
married  and  w^as  living  in  his  own  home,  separate  from  his 
Btep-father.  The  court  submitted  the  question  to  the  jury, 
whether  the  policy  was  taken  out  for  the  purpose  of  wager  or 
speculation.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  brought  error. 
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5.  /.  il/.  McCarrell,  David  Fleming,  John  II.  Weiss,  and  Ly- 
man D.  Gilbert,  for  the  plaintiff  in  error. 

Casper  Dull,  for  the  defendant  in  error. 

Clare,  J.  This  suit  was  brought  on  a  policy  of  life  insur- 
ance, issued  by  the  United  Brethren  Mutual  Aid  Society,  etc., 
March  22,  1882,  upon  the  life  of  Roger  McDevitt.  The  ap- 
plication for  the  policy  provided  that  "the  certificate  of  mem- 
bership sliould  be  issued  in  favor  of  and  be  payable  to  Michael 
McDonald,"  who  was  "to  pay  all  dues  and  assessments." 
The  policy  itself,  after  stating  that  Mr.  Roger  McDevitt 
"  had  paid  twenty-four  dollars  as  his  annual  payment "  and 
had  become  a  member  in  said  United  Brethren  Mutual  Aid 
Society  of  Pennsylvania,  etc.,  provides  that  "this  membership 
entitles  Michael  McDonald,  his  heirs  and  assigns,  upon  the 
death  of  said  Mr.  Roger  McDevitt,  to  three  thousand  dollars." 
Had  Michael  McDonald  such  an  interest  in  the  life  of  Roger 
McDevitt  as  would  support  the  policy? 

It  cannot  be  pretended  that  the  mere  fact  that  McDonald 
was  a  step-son  of  McDevitt  would  create  an  insurable  interest; 
no  case  has  been  brought  to  our  notice  which  carries  the  rule 
to  that  extent.  It  is  a  rule  founded  in  public  policy,  and  is  of 
general  application,  that  the  contract  of  life  insurance  must  be 
based  upon  an  interest  in  the  subject  insured;  in  the  absence 
of  an  insurable  interest,  the  policy,  having  nothing  upon  which 
to  operate,  must  be  regarded  as  a  mere  wager  upon  human 
life.  In  all  cases,  as  we  said  in  Corson^s  Appeal,  113  Pa.  St. 
445,  57  Am.  Rep.  479,  there  must  be  a  reasonable  ground, 
founded  in  the  relations  of  the  parties,  either  pecuniary  or  of 
blood  or  aflBnity,  to  expect  some  reliefer  advantage  from  the 
continuance  of  the  life  of  the  insured;  otherwise,  the  contract 
is  a  mere  wager  by  which  the  party  taking  the  policy  is  di- 
rectly interested  in  the  early  death  of  the  assured.  Such 
policies  having  a  tendency  to  create  a  desire  for  the  event  are, 
independently  of  any  statute  on  the  subject,  condemned  as  be- 
ing against  public  policy.  The  foundation  of  the  doctrine  is, 
that  no  one  shall  have  a  benefit  of  any  kind  in  a  life  policy 
who  is  not  presumed  to  be  interested  in  the  preservation  of  the 
life  of  the  insured:  GilbeH  v.  Moose,  104  Pa.  St.  78;  49  Am. 
Rep.  570. 

Roger  McDevitt  was  married  to  McDonald's  mother,  but  she 
had  died  some  years  before  the  policy  issued.  McDonald  was 
a  married  man;  he  had  a  separnte  homo  and  family  of  his 
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own;  he  was  a  Btep-son,  but  was  not  otherwise  related  to  Mc- 
Devitt,  either  by  blood  or  marriage.  Nor  was  he  a  creditor  of 
McDevitt,  or  in  any  way  dependent  upon  him  or  responsible 
for  his  support,  or  otherwise.  The  plaintiff  testifies  they  had 
helped  each  other  at  times,  but  that  McDevitt  owed  him  noth- 
ing; he  says  that  he  had  a  stroke  of  paralysis,  and  his  wife 
got  him  to  take  out  the  policy  to  protect  her  if  he  died;  she 
thought  he  was  likely  to  die  first,  but  it  was  for  the  benefit  of 
whichever  lived  the  longest.  And  although  the  policy  states 
that  the  first  annual  payment  of  twenty-four  dollars  was  paid 
by  McDevitt,  the  plaintiff  unequivocally  testified  that  he  paid 
all  the  money  that  was  paid  on  it.  It  is  very  plain  from  all 
the  testimony  that  McDevitt  simply  sufi"ered  the  use  of  his 
name;  that  the  insurance  was  eflected  at  the  suggestion  of 
McDonald  or  McDonald's  wife,  at  their  own  expense,  for  their 
exclusive  benefit.  We  fail  to  discover  any  insurable  interest 
Michael  McDonald  had  in  the  life  of  Roger  McDevitt;  there  is, 
therefore,  nothing  to  support  the  policy. 

It  is  the  absence  of  this  insurable  interest  which  gives  to  the 
policy  the  character  of  a  wager  contract;  there  can  arise  in 
such  case  no  question  of  motive  or  good  faith:  Downey  v.  Hoffer, 
110  Pa.  St.  109,  The  rule,  applicable  alike  to  life  and  fire  in- 
surance, rests  in  public  policy  for  the  protection  of  human  life 
and  property:  Stonerv.  Line,  16  Week.  Not.  Cas.  187;  Keystone 
Mut.  B.  Ass'n  v.  Norris,  115  Pa.  St.  446;  2  Am.  St.  Rep.  572. 
The  motive  and  intentions  of  Michael  McDonald  may  have  been, 
good,  but  the  fact  remains  that  he  had  no  interest  in  the  life 
of  Roger  McDevitt,  and  having  no  such  interest,  as  we  said 
in  Seigrist  v.  Schmoltz,  113  Pa.  St.  326,  the  sooner  that  life  was 
extinguished  the  better  it  was  in  a  pecuniary  point  of  view 
for  the  beneficiary.  Whether  the  policy  was  taken  out  for  the 
purpose  of  a  wager  or  speculation,  —  that  is  to  say,  whether  or 
not  this  was  the  motive  and  intention  of  the  beneficiary  named 
in  it,  under  the  circumstances  of  this  case,  —  was  not  a  ques- 
tion for  the  jury;  in  the  absence  of  any  insurable  interest  what- 
ever, the  law  will  presume  this  to  be  so. 

The  judgment  is  reversed. 


LiFB  Insurance.  —  Insurable  Interest  in  Liitk  of  Another,  Necessity 
OP,  and  when  it  exists:  See  note  to  Keystone  Mutual  Benefit  Aas'n  v.  Norris, 
116  Pa.  St.  446;  2  Aui.  St.  Rep.  573. 

LtFB  Insurance.  —  Insurable  Interest  in  the  Lmt  ot  Another,  aach 
M  will  take  contract  out  of  wager  class,  most  ariso  from  the  relation  of  the 
AM.  St.  Rep.,  Vol.  IX.— 8 
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party  taking  the  insurance  to  the  insured,  either  as  surety  or  debtor,  or  frora 
ties  of  blood  or  marriage,  so  that  from  the  relation  thus  established  there 
may  be  some  expectation  of  benefit  or  advantage  in  the  continuance  of  the  life 
of  the  insured:  KeyatOM  Multtal  Benefit  Ass'n  v.  Norrw,  115  P^.  St.  440;  2 
Am.  St.  Rep.  573. 


Spangler  v.   Spangler. 

[122  Pennsylvania  State,  368.] 
Statute  OF  Limitations  —  New  Promise  by  Debtor  to  Stranger. — 
Promise  to  pay  a  debt  barred  by  the  statute  of  limitations  must  be 
made  to  the  party  interested,  or  to  his  agent,  to  remove  the  bar  of  the 
statute;  and  evidence  that  the  debtor  stated  to  a  stranger  that  he  had 
acknowledged  the  indebtedness  to  his  creditor,  and  promised  to  pay  it, 
is  not  a  promise  made  to  the  creditor  or  his  agent,  and  is  therefore  in- 
suflBcient  to  remove  the  bar. 

Assumpsit,  brought  July  28,  1887,  by  Franklin  J.  Spangler 
against  Sarah  M.  Spangler,  executrix  of  the  will  of  Emanuel 
Spangler,  deceased,  to  recover  a  sum  of  money  belonging  to 
the  plaintiff,  which  had  been  paid  to  Emanuel  Spangler,  his 
father,  April  1,  1865.  The  defendant  pleaded  the  statute  of 
limitations.  A  witness,  who  was  a  stranger  to  the  transac- 
tion, testified,  against  the  defendant's  objection,  that,  in  1884, 
Emanuel  Spangler  had  told  him  that  he  had  had  an  inter- 
view with  his  son  Franklin  a  short  time  before,  and  that  he 
had  told  Franklin  ho  owed  him  the  n)oney  and  intended  to 
pay  him.  There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  brought  error.  The  assignments  of  error 
relate  to  the  admission  of  this  evidence,  and  to  the  refusal  of 
the  court  to  charge  that  the  verdict  must  be  in  favor  of  the 
defendant. 

David  Wills  and  George  J.  Benner,  for  the  plaintiff  in  error. 

/.  C.  Neely,  for  the  defendant  in  error. 

Green,  J.  The  proposition  that  a  promise  to  pay  a  debt, 
otherwise  barred  by  the  statute  of  limitations,  must  be  made 
to  the  party  in  interest  or  his  agent,  in  order  to  toll  the  stat- 
ute, has  been  definitely  settled  by  several  decisions  of  this 
court.  In  Gillinghamv.  Gillingham,  17  Pa.  St.  302,  Coulter,  J., 
said:  "This  case  is  ruled  by  Kyle  and  Wells,  decided  at  this 
term,  the  opinion  in  which  case  was  foreshadowed  by  diciums 
in  Murgan  v.  Walton,  4  Id.  321,  and  in  Christy  v.  Fleminglon, 
10  Id.  129,  and  which  establishes  definitively  and  distinctly 
that  a  promise  to  take  the  case  out  of  the  statute  of  limitations 
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must  be  made  to  the  plaintiff  or  his  agent."  In  McKinney  v. 
Snyder^  78  Id.  497,  the  subject  was  fully  reviewed  by  our 
brother  Paxson,  who  carefully  stated  the  difference  between 
our  own  decisions  and  those  of  England  and  some  of  our  sister 
states,  and  who  concluded  his  observations  by  saying:  "A 
promise  made  to  a  stranger  is  a  mere  declaration  of  intention, 
which  the  promisor  may  change  at  pleasure."  Our  latest  ut- 
terance upon  this  subject  was  made  in  Croman  v.  Stull,  119 
Id.  91,  decided  February  27,  1888:  "It  is  settled  law  that  the 
promise  must  be  made  to  the  plaintiff  or  his  authorized  agent. 
A  promise  made  to  a  stranger,  who  has  no  interest  in  the  trans- 
action, does  not  bind  the  promising  party."  This  is  enough. 
We  think  it  should  be  understood  now  that  this  is  the  law  of 
our  state. 

In  the  present  case  there  was  no  testimony  showing  a  prom- 
ise or  acknowledgment  made  by  the  debtor  to  the  creditor. 

There  was  evidence  that  the  debtor  said  to  the  witness, 
who  was  a  stranger,  that  he  had  said  to  his  creditor,  who  was 
his  son,  that  he  would  pay  him,  and  it  is  argued  that  this  is 
the  same  thing  as  proof  of  a  promise  made  directly  by  the 
debtor  to  the  creditor.  This,  however,  cannot  be  so  in  any 
point  of  view.  The  evidence  is  still  that  of  a  stranger  testify- 
ing to  a  conversation  with  himself,  and  not  with  the  creditor, 
and  the  only  difference  is  as  to  the  character  of  the  conversa- 
tion. In  the  one  case,  the  declaration  of  the  debtor  is  that  he 
will  pay  the  debt,  and  this,  when  made  to  a  stranger,  does  not 
bind  the  debtor,  not  because  it  is  not  a  promise  of  a  sufficiently 
definite  and  binding  character,  but  because  it  is  made  to  one 
who  has  no  interest.  In  the  other  case,  the  declaration  is  by 
the  debter  that  he  told  the  creditor  he  would  pay.  This  is 
no  higher  grade  of  promise  than  the  former,  and  the  medium 
of  proof  being  of  the  same  vicious  character  as  the  former,  to 
wit,  a  declaration  made  to  a  stranger,  its  effect,  as  establishing 
an  obligation,  can  be  no  greater.  We  are  of  opinion  that  the 
declarations  received  in  evidence  were  not  sufficient  to  toll  the 
statute,  and  that  the  defendant's  first  point  should  have  been 
affirmed.     The  assignments  of  error  are  all  sustained. 

Judgment  reversed. 


Statute  of  LnarrATiONS.  —  Acknowledgment  of  debt  made  to  straager, 
and  not  intended  to  be  communicated  to  creditor,  will  not  remove  the  bar 
of  the  statute  of  limitations:  Parker  v.  Remington,  15  R.  I.  300;  2  Am.  St. 
Rep.  897;  Matter  of  Kendrick,  107  N.  Y.  104. 
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Statutk  of  Limit  ATI  •)ns.  —  AcKNOWLKBOJfEjrr  Soffioibnt  to  Take 
Dkbt  OCT  OF  Statute  of  Limitations:  Note  to  Parker  v.  Jtemington,  15 
R.  I.  300;  2  Am.  St.  Rop.  897.  A  clear,  distinct  acknowledgment  of  a 
debt  ia  sutBcient  to  take  case  out  of  statute  of  limitations:  Yost  v.  Grim,  IIG 
Pa.  St.  527.  Acknowledgment  from  which  promise  may  be  implied  must  be 
nnqualified:  Simlzfr  v.  Noffsinger,  82  Va.  518.  Admission  by  debtor  in  an- 
iwer  to  creiiitor's  bill  cannot  be  subsequently  used  as  bar  to  statute  of  limi- 
tations: Holberg  v.  J  affray,  65  Miss.  526.  Effect  of  acknowledgment  of  one 
partner  after  dissolution  of  partnership:  CUment  v.  Clement,  69  Wia.  599. 
Promise  to  pay  a  barred  debt  when  the  promisor  is  able  ia  conditional,  and 
does  not  remove  the  bar  of  the  statute  until  the  debtor  gets  able:  Shown  v. 
Haxckins,  85  Tenn.  214;  see  also  Oaihright  v.  Wheat,  70  Tex.  740.  Partial 
payment  by  one  joint  maker  does  not  defeat  operation  of  statute  as  to  the 
others:  Bottles  v.  Miller,  112  Lid.  584.  A  barred  debt  is  revived  by  express 
waiver,  on  paH  of  debtor,  of  defense  of  the  statate  of  limitations,  supported 
alone  by  his  moral  obligation  to  pay  the  debt:  Jordan  v.  Jordan,  85  Tenn. 
561. 


Commonwealth  v.  American  Dredging  Company. 

1 122  Pennsylvania  State,  886. J 

Taxation  —  Srrus  of  Personal  Propeety.  —  Visible,  tangible,  personal 
property,  permanently  located  in  another  state,  is  taxable,  it  seems, 
within  such  jurisdiction,  irrespective  of  tLe  residence  or  douucilo  of  the 
owner;  but  intangible  property,  such  as  bonds,  mortgages,  and  other 
evidences  of  debt,  is  taxable  at  the  domicile  of  the  owner. 

Taxation  —  Srrcs  of  Unregistered  Vessels.  —  Unregistered  vessels,  not 
permanently  located  anywhere,  have  their  situs  for  taxation  at  the  domi- 
cile of  their  owner,  althougU^  if  registered,  they  are  taxable  at  their 
home  port  of  registry;  and  therefore  unregistered  vessels  belonging  to 
a  Pennsylvania  corporation,  and  not  permanently  located,  but  carried 
from  state  to  state,  are  taxable  in  Pennsylvania,  although  they  were 
bnilt  out  of  the  state,  and  some  of  them  were  never  within  it 

Appeal  by  the  American  Dredging  Company  to  the  court 
of  common  pleas  of  Dauphin  County  from  the  settlement  by 
the  auditor-general  and  state  treasurer  of  taxes  claimed  to  be 
due  on  the  capital  stock  of  the  company.  The  court  found 
that  the  defendant  was  a  corporation  chartered  in  Pennsyl- 
vania, with  a  capital  stock  of  four  hundred  and  ninety-five 
thousand  dollars.  A  considerable  portion  of  this  capital 
stock  was  invested  in  lands  and  buildings  situate  in  the  state 
of  New  Jersey,  and  which  the  court  held  were  not  liable  to 
taxation  in  Pennsylvania.  Besides  this,  ninety-two  thousand 
dollars  was  invested  in  four  dredges,  which  were  built  outside 
of  the  state  of  Pennsylvania,  three  of  which  had  never  been 
within  the  limits  of  the  state,  and  the  fourth  had  never  been 
within  its  limits  until  after  the  end  of  the  tax  year  in  ques- 
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tion;  six  thousand  dollars  was  invested  in  a  tug,  which  was 
built  outside  of  the  state,  and  was  not  within  its  limits  during 
the  tax  year;  and  thirty-eight  thousand  five  hundred  dollars 
was  invested  in  eleven  scows,  which  were  built  outside  of  the 
state,  and  were  never  within  its  limits.  During  the  tax  year, 
the  real  estate  and  the  other  property  were  all  employed  for 
corporate  purposes  in  the  states  of  New  Jersey,  Maryland,  and 
Virginia.  The  court  also  held  that  the  dredges,  tug,  and  scows 
were  not  taxable  in  Pennsylvania,  and  the  state  assigned  this 
ruling  as  error. 

W.  S.  Kirkpatrick,  attorney-general,  and  John  F.  SandersoUy 
deputy  attorney-general,  for  the  plaintiff  in  error. 

Lyman  D.  Gilbert,  John  H.  Weiss,  and. J.  Warren  CoulstoUy 
for  the  defendant  in  error. 

Paxson,  J.  The  court  below  correctly  held  that  the  defend- 
ant company  was  not  liable  to  taxation  upon  so  much  of  its 
capital  stock  as  was  represented  by  lands  and  buildings  situ- 
ate in  the  state  of  New  Jersey ;  but  we  are  of  opinion  that  the 
learned  judge  erred  in  his  ruling  that  the  ninety-two  thousand 
dollars  of  said  stock  represented  by  the  four  dredges,  the  tug- 
boat, and  the  eleven  scows,  conceding  that  they,  or  at  least  a 
portion  of  them,  were  built  outside  of  this  state,  and  have 
never  been  within  it,  were  not  liable  to  taxation.  This  is  not 
because  of  the  technical  principle  that  the  situs  of  personal 
property  is  where  the  domicile  of  the  owner  is  found.  This 
rule  is  doubtless  true  as  to  intangible  property,  such  as  bonds, 
mortgages,  and  other  evidences  of  debt.  But  the  better  opin- 
ion seems  to  be,  that  it  does  not  hold  in  the  case  of  visible, 
tangible,  personal  property  permanently  located  in  another 
state.  In  such  cases,  it  is  taxable  within  the  jurisdiction 
where  found,  and  is  exempt  at  the  domicile  of  the  owner. 
Goods  and  chattels,  horses,  cattle,  and  other  movable  property 
of  a  visible  or  tangible  character,  are  liable  to  taxation  in  the 
jurisdiction  of  the  state  wherein  the  same  are,  and  are  ordi- 
narily kept,  irrespective  of  the  residence  or  domicile  of  the 
owner.  Legal  protection  and  taxation  are  reciprocal,  so  that 
such  personal  property  and  effects  of  a  corporeal  nature,  or 
that  may  be  handled  or  removed  as  receive  the  protection  of 
the  law,  are  liable  to  be  taxed  by  the  law  where  they  are  thus 
protected:  Rorer  on  Interstate  Law,  204,  and  cases  there  cited; 
Potter  on  Corporations,  sees.  189,  190;  Pierce  on  Eailroads, 
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472.     No  fault  is  found  with  this  principle,  but  does  it  apply 
to  the  facts  of  this  case? 

It  must  be  conceded  that  the  property  in  question  must  be 
liable  to  taxation  in  some  jurisdiction.  If  it  were  permanently 
located  in  another  state,  it  would  be  liable  to  taxation  there. 
But  the  facts  show  that  it  is  not  permanently  located  out  of 
the  state.  From  the  nature  of  the  business,  it  is  in  one  place 
to-day  and  in  another  to-morrow,  and  hence  not  taxable  in  the 
jurisdiction  where  temporarily  employed.  It  followg  that  if 
not  taxable  here,  it  escapes  altogether.  The  rule  as  to  vessels 
engaged  in  foreign  or  interstate  commerce  is,  that  their  situs 
for  the  purpose  of  taxation  is  their  home  port  of  registry,  or 
the  residence  of  their  owner,  if  unregistered:  Pullman  Palace 
Car  Co.  V.  Twombly,  29  Fed.  Rep.  660;  Hays  v.  Pacific  Mail 
Steamship  Co.,  17  How.  596.  These  vessels,  if  they  may  be  so 
called,  were  not  registered.  Hence  their  situs  for  taxation  is 
the  domicile  of  the  owners.  This  rule  must  prevail,  in  the  ab- 
sence of  anything  to  show  that  they  are  so  permanently  located 
in  another  state  as  to  be  liable  to  taxation  under  the  laws  of 
that  state. 

Judgment  reversed,  and  a  procedendo  awarded. 

Taxation  —  Personal  Property.  —  A  trausfer-boat  registered  at  Cairo, 
Illinois,  plying  between  that  place  and  Fillmore,  Kentucky,  on  the  opposite 
shore  of  the  river,  and  owned  half  by  a  railway  corporation  of  another  state, 
and  used  for  the  transfer  of  cars  of  both  companies,  laid  up  at  Cairo  when 
not  in  use,  etc.,  is  taxable  to  both  corporations  at  Cairo:  /n-in  v.  A'ew  Or- 
leans etc.  li'y  Co.,  94  111.  105;  34  Am.  Rep.  208. 

Taxation.  — Personal  Property  may  be  Taxed  where  it  is  permanently 
located,  although,  in  general,  personalty  follows  residence  of  owner,  and  is 
there  taxable:  Mills  v.  TItornton,  2G  111.  300;  79  Am.  Dec.  377;  see  Orand 
Prairie  Tp.  v.  Schure,  24  Neb.  354. 


Township  of  Snyder  v.  Bovaird. 

[122  Pennsylvania  Stat«,  442.] 

TowNsrnp  Order  —  Negotiability  —Action  by  Assignee.  —  Township 
order  is  not  such  a  negotiable  instrument  that  the  holder  thereof  may 
bring  a  suit  thereon  in  his  own  name,  in  Pennsylvania. 

Township  Order  —  Interest. — Township  order  will  not  bear  interest,  in 
Pennsylvania,  altliough  interest  may  bo  recovered,  under  certain  cir- 
cumstances, in  a  suit  on  the  original  indebtedness. 

Supervisors  of  Township — Power  to  Take  up  Old  Order  and  Issik 
New  One.  — Supervisors  of  township,  in  Pennsylvania,  have  no  power 
to  take  up  a  township  order,  issued  by  the  auditors,  and  give  a  new  one 
in  its  stead. 
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Assumpsit,  brought  April    16,   1887,  by  Charles  Bovaird, 
against  the  township  of  Snyder.     The  plaintiff  declared  spe- 
cially upon  the  following  order,  signed  by  the  supervisors  of 
the  township,  and  then  added  the  common  counts:  — 
"$132.72.  No.  4. 

"  Brockwayville,  June  15,  1885.  Supervisors  of  Snyder 
township:  Pay  Charles  Bovaird  one  hundred  and  thirty-three 
dollars  and  seventy-two  cents,  for  old  order  returned." 

The  defendant  pleaded  the  general  issue  and  the  statute  of 
limitations.  It  appeared  that  one  R.  K.  Morey  was  a  super- 
visor of  the  township  for  the  year  ending  March,  1881,  and 
that,  for  services  rendered  the  township,  the  township  auditors, 
after  examining  and  passing  upon  his  accounts,  signed  and 
issued  to  him  the  following  order:  — 
"$106.57.  No.  15. 

"  Brockwayville,  Pa.,  March  14,  1881.  The  supervisors  of 
Snyder  township  will  receive  this  order  from  R.  K.  Morey  or 
bearer  for  the  sum  of  $106.57." 

On  the  day  the  order  was  received,  Morey  presented  it  for 
payment  to  James  McMinn,  one  of  the  newly  elected  super- 
visors. Payment  was  refused  for  want  of  funds,  and  the  fol- 
lowing memorandum  was  indorsed  and  signed  by  McMinn 
on  the  back  of  the  order:  "March  14,  1881,  presented  to  the 
supervisors."  During  the  same  year,  Morey  transferred  the 
order  in  the  regular  course  of  business  to  the  plaintiff,  indors- 
ing and  signing  on  its  back:  "I  assign  the  within  order  to  the 
bearer."  The  plaintiff  retained  the  order  until  June  15,  1885, 
when  he  presented  it,  and  it  was  taken  up  by  the  supervisors, 
and  the  new  order,  above  quoted,  was  issued  in  its  stead  for 
the  original  amount,  with  interest  from  March  14,  1881.  The 
plaintiff,  after  proving  the  original  order  and  its  considera- 
tion, offered  the  order  and  its  indorsements  as  evidence  of  the 
amount  of  the  indebtedness  and  the  date  of  the  presentment  to 
McMinn.  The  offer  was  objected  to  on  the  ground,  among  oth- 
ers, that  the  order  was  not  negotiable,  but  the  court  overruled 
the  objection,  and  admitted  the  evidence,  for  the  purpose 
oflFered,  and  to  show  a  liquidation  by  the  auditors  of  the  in- 
debtedness to  Morey.  The  plaintiff  then  offered  the  new  order 
in  evidence,  but  it  was  objected  to  on  the  ground  that  the 
supervisors  could  not  take  cognizance  of  the  original  order 
except  for  the  purpose  of  payment.  The  court,  however,  ad- 
mitted it  as  "corroborating  the  fact  of  indebtedness,  not  to 
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show  a  substantive  claim."  The  court  charged  the  jury  that 
the  question  whether  the  legal  or  the  equitable  plaintiff  wag 
entitled  to  recover  was  immaterial,  and  that  if  the  township 
was  indebted  to  Morey  in  the  sum  of  $106.57,  and  he  after- 
wards demanded  payment  of  the  proper  officers,  and  payment 
was  refused,  then  the  plaintiff,  under  the  circumstances 
proved,  was  entitled  to  recover  the  amount  of  this  indebted- 
ness, with  interest  from  the  date  of  the  demand.  The  court 
also  charged,  at  the  request  of  the  plaintiff,  that  if  the  town- 
ship owed  this  original  indebtedness,  and  the  same  remained 
unsatisfied,  and  payment  was  unduly  delayed,  the  plaintiff, 
in  addition  to  the  principal,  would  be  entitled  to  interest 
thereon  from  the  time  Morey  first  demanded  payment.  The 
court  finally  refused  a  request  by  the  defendant  to  instruct 
the  jury  that  under  the  pleadings  and  evidence  in  the  case 
the  plaintiff  could  not  recover.  The  plaintiff  had  a  verdict 
and  judgment  in  his  favor,  and  the  defendant  assigned  as 
error  the  admission  of  the  plaintiff's  evidence  and  the  instruc- 
tions given  and  refused. 

Cadmus  Z.  Gordon,  for  the  plaintiff  in  error. 

W.  F.  Stewart,  for  the  defendant  in  error. 

Paxson,  J.  There  are  numerous  authorities  which  hold 
that  a  township  order  is  not  such  a  negotiable  instrument  that 
the  holder  thereof  may  bring  a  suit  thereon  in  his  own  name. 
Nor  will  such  an  instrument  bear  interest.  If  the  payment  of 
a  debt  due  by  the  township  be  unreasonably  delayed,  interest 
thereon  may  be  recovered  under  certain  circumstances  in  a 
suit  on  the  original  indebtedness:  Reeside  v.  Knox,  2  Whart. 
233;  80  Am.  Dec.  247;  Warner  v.  Commonwealth,  1  Pa.  St. 
154;  44  Am.  Dec.  114;  Dyerv.  Covington  Township,  19  Pa.  St. 
200;  Allison  v.  Juniata  County,  50  Id.  351;  East  Union  Town- 
ship V.  Ryan,  86  Id.  459. 

The  plaintiff  below  contended,  however,  that  the  suit  was 
not  brought  on  the  order,  but  on  the  original  indebtedness. 
The  declaration  shows  that  the  order  was  specially  declared 
upon.  It  is  true,  the  common  counts  in  assuv^psit  were  added, 
but  there  was  no  evidence  upon  which  any  of  them  could 
have  been  sustained.  The  only  evidence  which  the  plaintiff 
produced  of  any  claim  against  the  township  was  this  order  in 
favor  of  R.  K.  Morey,  issued  by  the  supervisors.  Morey  sub- 
sequently assigned  this  order  to  Charles  Bovaird,  the  plaintiff. 
Some  years  afterwards,  Bovaird  presented  this  order  to  the 
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then  Bupervisors,  who  took  it  up  by  giving  him  a  new  order 
in  his  own  name,  adding  interest.  Bovaird  subsequently 
brought  this  suit,  and  upon  the  trial  below,  offered  the  order 
in  evidence.  The  order  was  objected  to,  and  the  objection 
was  overruled  by  the  court,  the  learned  judge,  however,  quali- 
fying his  admission  by  saying  that  it  was  received  as  '*  cor- 
roborating the  fact  of  indebtedness,  not  to  show  a  substantive 
claim." 

The  indebtedness  referred  to  was  an  indebtedness  of  the 
township  to  R.  K.  Morey.  This  indebtedness  was  established 
by  the  settlement  of  the  township  auditors,  and  at  the  time  of 
this  suit  was  barred  by  the  statute  of  limitations.  There  was 
no  indebtedness  on  the  part  of  the  township  to  Bovaird,  except- 
ing as  regards  this  order,  and  there  was  no  evidence  of  any. 
Nor  had  the  supervisors  any  right  to  take  up  the  old  certificate 
given  by  former  supervisors  to  Morey,  and  issue  a  new  one  to 
Bovaird.  It  was  no  part  of  their  duty.  If  the  township  owed 
Morey,  it  was  their  duty  to  pay  him  if  they  had  the  money; 
and  if  not,  to  levy  and  collect  a  tax  for  that  purpose.  While 
the  order  was  not  received  by  the  court  to  show  a  substantive 
claim,  yet  it  was  the  only  evidence  of  any  claim  on  the  part 
of  Bovaird.  Moreover,  its  effect  was  to  toll  the  statute,  and 
permit  a  recovery  on  the  part  of  the  plaintiff. 

All  of  the  assignments  of  error  are  sustained.  The  defend- 
ant was  entitled  to  a  binding  instruction  in  its  favor. 

Judgment  reversed.  

Teem  "Negotiable,"  in  its  Enlarged  Signification,  Applie3  to  Ant 
Written  Secukity  which  may  be  transferred  by  indorsement  or  delivery, 
«o  as  to  vest  in  the  indorsee  such  a  legal  title  as  will  enable  him  to  maintain 
an  action  thereon  in  his  own  name:  Odell  v.  Grai/,  15  Mo.  337;  55  Am. 
Dec.  147. 


Appeal  of  Cunningham. 

[122  Pennsylvania  State,  464.J 
Fiduciary  Relation  —  Executor  and  Widow  —  Release  —  Burden  of 
Proof.  —  Burden  of  proof  is  upon  executor  to  show  the  fairness  and 
good  faith  of  the  transaction  by  which  he  procured  a  release  from  the 
testator's  widow,  who  was  omitted  from  the  will,  of  her  statutory  inter- 
est in  the  estate,  because  of  the  relation  of  trust  and  confidence  which 
the  executor  occupies  towards  the  widow,  and  especially  when  it  appears 
that  the  executor  procured  the  release  immediately  after  the  testator's 
death  for  a  consideration  less  than  one  half  of  the  widow's  interest  in 
the  personalty  alone,  the  value  of  the  realty  besides  being  upwards  of 
ten  thousand  dollars. 


122  Appeal  of  Cunningham.  [Penn. 

Appeal  by  Caroline  M.  Cunningham  from  a  decree  of  the 
orphans'  court  dismissing  her  exceptions  to  and  confirming 
the  report  of  an  auditor.  William  Household,  the  executor  of 
J.  Bennett  Cunningham,  deceased,  on  his  final  accounting, 
claimed  a  credit  of  $3,680,  paid  the  widow,  the  appellant,  for 
a  release  of  her  interest  in  the  estate.  The  appellant  filed 
exceptions  to  the  account,  and  an  auditor  was  appointed  to 
hear  and  determine  the  exceptions.  The  auditor  found  that 
the  appellant  and  decedent  were  married  in  1863  or  1864,  and 
lived  together  for  about  two  years,  when  the  appellant  volun- 
tarily left  her  husband,  and  never  afterward  lived  with  him. 
Cunningham  died  on  March  7,  1886,  leaving  a  will,  dated  two 
days  previous,  which  made  no  provision  whatever  for  the 
widow.  On  March  8th,  the  will  was  admitted  to  probate,  and 
letters  testamentary  were  issued  to  William  Household.  On 
March  10th,  Household  and  one  Houseman  went  to  the 
widow's  house  and  procured  from  her  a  quitclaim  deed,  by 
which,  for  the  consideration  of  $3,680,  she  released  the  estate 
of  all  claim  of  dower,  and  her  right  to  the  personal  property. 
Household  paid  her  at  the  time  $30  in  money,  and  gave  a  note 
for  $3,650.  Household  and  Houseman  testified  that  they  fully 
informed  the  widow  as  to  the  probable  value  of  the  estate,  and 
her  rights  therein,  while  their  testimony  was  contradicted  by 
the  widow,  who  claimed  that  she  had  been  defrauded.  The 
value  of  the  real  estate  and  tlie  personal  property  is  given  in 
the  ojiinion  of  the  court.  The  auditor  thought  that  fraud 
must  be  established  by  proof  so  clear  as  to  leave  no  room  for 
hesitation  or  doubt,  and  that  no  fraud,  undue  advantage,  or 
improper  means  were  used  to  procure  the  release,  and  that, 
therefore,  the  sum  paid  the  widow  should  be  credited  to  the 
executor.  The  widow's  exceptions  to  this  report  were  dis- 
missed, and  the  report  confirmed,  and  she  thereupon  appealed. 

James  S.  Moorhcad  and  John  B.  Head,  for  the  appellant. 

Paul  II.  GaitJier,  J.  A.  Marchand,  J.  R.  McAfee,  I).  S.  Atkin- 
son, and  JoJin  M.  Peoples,  for  the  appellees. 

Stehkett,  J.  The  controlling  question  in  this  case  is, 
whether  tbe  releasft,  executed  by  appellant  at  the  instance  of 
the  executor  three  days  after  the  decease  of  her  husband, 
divested  her  of  all  interest  in  the  real  and  personal  estate  of 
whicii  he  died  seised. 

It  is  conceded  that  the  learned  auditor's  findings  of  specific 
facts,  connected  with  the  execution  of  the  release  in  question, 
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are  in  the  main  correct,  but  it  is  contended  that  ho  and  the 
Qourt  below  erred  in  the  conclusion  they  drew  from  those 
findings;  that  instead  of  holding  the  release  was  prima  facie 
binding  on  appellant,  and  debarred  her  from  participating  in 
the  distribution  unless  she  avoided  its  effect  by  jjroving  that 
it  was  fraudulently  procured,  they  should  have  held,  in  view 
of  all  the  circumstances  attending  the  execution  of  the  re- 
lease, that  the  burden  was  on  the  appellees  to  prove  the  fair- 
ness of  the  transaction,  that  the  release  was  not  procured  by 
fraud,  concealment,  or  other  improper  means,  and  that  it  was 
executed  by  appellant  with  full  knowledge  of  the  character, 
extent,  and  value  of  the  estate,  real  and  personal,  and  her  in- 
terest therein. 

The  rule  above  stated,  as  to  the  burden  of  proof,  results 
from  the  relation  of  trust  and  confidence  which  the  executor 
occupies  to  the  widow  and  devisees,  especially  in  connection 
with  the  following,  among  other  clearly  established  facts: 
The  release  was  procured  by  the  executor  with  unreasonable 
haste,  within  forty-eight  hours  after  the  funeral,  and  before 
either  he  or  the  widow,  or  any  one  interested  in  the  estate,  had 
or  could  have  had  such  knowledge  of  its  character,  extent,  or 
value  as  to  enable  them  to  act  understandingly.  The  consid- 
eration for  the  release  is  less  than  fifty  per  centum  of  appel- 
lant's statutory  interest  in  the  personal  estate  as  shown  by  the 
executor's  account.  In  addition  to  that,  her  interept  in  the 
real  estate,  valued  for  collateral  inheritance  purposes  at  $10,320, 
is  by  no  means  an  inconsiderable  item.  According  to  the 
general  appraisement  made  March  16,  1886,  six  days  after  the 
release  was  procured,  testator's  personal  estate  amounted  to 
$15,415.80,  at  which  sum  it  was  also  appraised  for  collateral 
inheritance  tax  purposes.  As  ascertained  by  the  executor's 
account,  the  personal  estate  "is  $16,372.98,  which  is  reduced 
by  debts,  not  including  payment  to  the  widow,  to  $14,356.25." 

After  appellant  had  ascertained  the  amount  of  the  personal 
estate,  as  shown  by  the  inventory,  she  offered  to  surrender  the 
note  of  $3,650  and  $30  in  cash  given  her  by  the  executor,  and  de- 
manded from  him  a  surrender  of  the  quitclaim  deed  and  release 
executed  and  delivered  by  her  to  him  for  the  benefit  of  the 
devisees  under  the  will.  The  latter,  as  might  have  been  ex- 
pected, resisted  the  surrender. 

It  is  not  pretended,  of  course,  that  the  executor  was  ignorant 
of  the  widow's  statutory  interest  in  lier  liusband's  estate,  and 
that  she  had  a  ripcht  to  demand  and  receive  tlie  same  from 
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him,  notwithstanding  she  was  ignored  by  her  husband  in  his 
will.  It  was  far  from  being  any  part  of  his  duty  as  executor 
to  lend  himself  to  the  work  of  procuring  from  her,  with  such 
undue  haste,  and  for  the  benefit  of  the  devisees,  a  releabe  of 
that  interest  for  very  much  less  than  he  knew,  or  ought  to 
have  known,  it  was  worth.  Other  facts  and  circumstances, 
tending  to  show  that  appellant  executed  the  release  in  igno- 
rance of  facts  that  were  necessary  to  enable  her  to  act  under- 
etandingly,  might  be  noticed,  but  those  above  referred  to  are 
quite  sufficient. 

Applying  the  rule  of  evidence  above  indicated,  we  are  of 
opinion  that  the  proof  is  insufficient  to  establish  the  validity 
of  the  release;  and  hence  the  court  below  erred  in  holding  that 
it  was  binding  on  appellant,  and  precluded  her  from  partici- 
pating in  the  distribution  of  the  fund  in  the  hand?  of  the 
executor. 

Decree  reversed,  at  the  costs  of  appellees,  and  it  is  ordered 
that  the  fund  in  hands  of  the  executor  be  distributed  in  ac- 
cordance with  the  foregoing  opinion. 


Executors  of  a  Will  abe  TEuaxEES  for  Wife,  of  property  bequeathed 
by  it  to  her  separate  nse:  Robinson  v.  Dart,  Dud.  Eq.  128;  31  Am.  Dec.  569. 


Sidney  School  Furniture  Company   v.  Warsaw 
School  District. 

[122  Pennsylvania.  State,  494.] 

Agency  —  Acts  and  Declarations  of  Agent  —  Evidence.  —  Agent's  acts, 
during  the  progress  of  a  transaction,  while  representing  his  principal, 
are  so  far  part  of  the  res  gestce  as  to  be  subsequently  admissible  in  evi- 
dence on  behalf  of  either  party,  and  whenever  his  acts  are  admissible, 
then  his  declarations  explanatory  of  those  acts  are  also  admissible;  and 
it  is  not  necessary  that  the  agent  himself  be  called  to  prove  them. 

Nonsuit  —  When  Evidence  is  to  be  Submitted  to  Jury.  —  There  is  in 
every  case  triable  by  jury  a  preliminary  question  of  law  for  the  court, 
whether  or  not  there  is  any  evidence  from  which  the  fact  sought  to  be 
proved  may  bo  fairly  inferred;  if  there  is,  that  is  sufficient  to  send  the 
case  to  the  jury,  no  matter  how  strong  may  be  the  proofs  to  the  contrary. 

Nonsuit  —  Action  fob  Price  of  Goods  Sold  —  Delivery  —  Agency. — It 
is  error  for  the  court  to  direct  a  nonsuit  in  an  action  to  recover  the  price 
of  furniture  sold  to  a  school  board,  where  the  plaintiff  proves  the  execu- 
tion of  the  contract,  and  that  it  was  authorized  by  the  board,  tlie  ship- 
ment of  the  goods  according  to  the  terms  of  the  contract,  and  the  declara- 
tions of  the  secretary  of  the  board,  to  whom  the  goods  were  to  be  shipped, 
when  called  upon  by  the  plaintififs  agent  for  a  settlement,  that  the  goods 
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had  arrived  at  their  destination,  but  would  not  be  received,  as  the  board 
had  rescinded  the  contract.  There  was  sufficient  evidence  of  a  delivery, 
and  under  the  circumstances  it  was  not  necessary  to  show  the  authority  of 
the  plaintiff's  agent  to  demand  a  settlement,  or  that  a  demand  had  been 
made  upon  the  board  instead  of  upon  the  secretary. 

Assumpsit  by  the  Sidney  School  Furniture  Company  against 
the  Warsaw  School  District,  to  recover  the  price  of  school 
furniture  sold  by  the  plaintiff  to  the  defendant.  The  opinion 
states  the  facts. 

Alexander  G.  White,  for  the  plaintiff  in  error. 

B.  J.  Reid  and  E.  H.  Clark,  for  the  defendant  in  error. 

Clark,  J.  At  the  trial  of  this  case  in  the  court  below,  the 
plaintiffs  first  gave  in  evidence  the  contract  dated  July  25, 
1885,  upon  which  the  suit  is  brought.  By  the  terms  of  this 
contract,  the  plaintiffs  agreed  to  sell  to  the  defendant  a  certain 
quantity  and  kind  of  school  furniture  of  their  own  manufac- 
ture, to  be  delivered  on  board  the  cars  at  the  factory,  "  in 
knock-down  form,"  and  shipped  on  or  about  August  10,  1885, 
to  Mr.  S.  W.  Temple,  secretary  of  the  board  of  school  directors, 
at  Brockwayville  station,  etc.  The  price,  which  was  $985.81, 
was  payable  on  the  arrival  of  the  furniture  at  the  place  named, 
in  school  orders  or  bonds,  bearing  six  per  cent  interest  from 
October  1,  1885,  until  paid  for,  and  to  become  due  on  the  fol- 
lowing dates:  $196.80,  October  1,  1885;  $277.36,  October  1, 
1886;  $262.50,  October  1,  1887;  and  $249.15,  October  1,  1888. 
They  then  offered  the  minutes  of  the  board  of  school  directors 
of  Warsaw  township,  showing  the  purchase  of  the  fi;rr,iture 
by  the  board,  and  authorizing  the  execution  of  the  contract. 
Mr.  John  Loughlin  testified  to  the  shippingof  the  furniture  on 
the  6th  of  July,  1885.  That  he  was  mistaken  as  to  the  month 
is  manifest,  as  the  contract  was  not  made  until  the  25th  of 
July;  he  may  have  meant  to  say  6th  of  August,  but  no  correc- 
tion was  made.  There  was  some  testimony  by  G.  W.  Brown, 
as  to  the  arrival  of  part  of  the  furniture  at  Brockwayville  on 
the  16th  of  August.  The  plaintiffs  then  called  H.  M.  Sweet, 
the  plaintiffs'  agent,  by  whom  the  contract  was  originally 
made  on  part  of  the  plaintiffs;  he  stated  that  he  had  called 
upon  Mr.  Temple,  the  secretary  of  the  board,  on  August  26, 
1885,  for  the  purpose  of  making  a  settlement;  that  he  de- 
manded the  school  orders  provided  for  in  the  contract,  but 
Mr.  Temple,  admitting  that  the  desks  had  been  delivered  at 
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IJrockwayville,  said  the  board  would  not  receive  them;  that 
the  board  had  rescinded  the  contract;  that  it  was  not  worth 
while  for  Sweet  to  sec  any  of  the  other  directors,  as  they  did 
not  intend  to  and  would  not  accept  the  goods,  and  the  school 
orders  would  not  V)c  delivered. 

The  plaintiffs,  having  made  out  what  they  thought  to  be  a 
prima  facia  case,  rested ;  thereupon  the  court  entered  a  com- 
pulsory nonsuit,  and  subsequently  refused  to  take  it  off;  this 
is  the  error  assigned. 

It  is  contended  on  part  of  the  defendant,  —  1.  That  there 
was  not  sufficient  evidence  to  justify  a  jury  in  inferring  the 
fact  of  a  delivery  of  the  goods  in  accordance  with  the  contract; 
2.  That  there  was  no  evidence  of  Sweet's  authority  to  demand  a 
settlement,  or  to  receive  payment  if  there  had  been  a  delivery; 
and  3.  That  if  he  had  such  authority,  the  demand  should 
have  been  made  of  the  board,  and  not  of  the  secretary.  This 
contention  on  part  of  the  defendant  cannot  be  sustained. 
Mr.  Temple  was  not  only  the  secretary  of  the  school  board:  he 
was  the  person  to  whom,  by  the  terms  of  the  agreement,  the 
furniture  was  to  be  shipped  and  delivered;  his  acts  and 
declarations,  with  respect  to  the  delivery,  were  therefore  the 
acts  and  declarations  of  the  board;  for  in  this  he  represented 
the  board.  Whenever  an  agent  performs  an  act  representing 
his  principal,  what  he  does  or  says  in  respect  of  tiie  act  while 
it  is  in  progress  is  so  far  part  of  the  res  gestx  as  to  be  subse- 
quently admissible  in  evidence  on  behalf  of  either  party,  and 
whenever  the  agent's  acts  are  admissible,  then  his  declarations 
explanatory  of  these  acts  are  also  admissible;  it  is  not  neces- 
sary tliat  he  himself  be  called  to  prove  them:  Wharton  on 
Evidence,  sec.  1173;  1  Greenl.  Ev.  113;  Ilannay  v.  Stewart,  6 
Watts,  487;  Reed  v.  Dick,  8  Id.  479. 

When  confronted  by  the  plaintiffs'  agent.  Temple  refused  to 
accept  the  furniture,  and  what  he  said  and  did  at  the  time  of 
the  refusal  was  part  of  the  res  gestx;  they  were  acts  and  dec- 
larations in  the  course  of  the  business  specially  intrusted  to 
him,  and  as  such  were  evidence  against  his  principals.  Ilia 
declarations  were  admissible,  not  so  much  perhaps  for  what  he 
said  as  what  he  did;  what  he  said  shed  light  upon  what  he 
did,  and  we  are  thus  enabled  to  scrutinize  his  acts  according 
to  his  real  intention.  From  what  he  said  we  know  that  the 
refusal  to  accept  the  goods  was  not  because  a  part  only  had 
been  delivered,  for  he  admitted  the  delivery  at  Brock  way  ville; 
he  made  no  objection  on  that    account;    this   was   not    the 
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admission  of  a  past  occurrence:  it  was  the  statement  of  an 
existing  fact,  viz.,  that  the  desks  were  then  in  fact  at  Brock- 
wayville,  but  the  board  through  him  refused  to  accept  them. 
Nor  was  the  refusal  to  settle  with  Sweet  because  of  any  want 
of  authority  in  him  from  the  Sydney  School  Furniture  Com- 
pany; the  reason  assigned  was,  that  the  contract  was  re- 
scinded, and  the  goods  upon  that  ground  would  not  be  accepted. 
Under  such  circumstances  it  was  not  necessary  for  Sweet  to 
exhibit  his  authority;  non  constat  if  the  board  had  been  willing 
to  close  the  matter,  that  his  authority  would  not  have  ap- 
peared. 

Nor  was  it  required  of  the  plaintiffs  that  the  demand  for 
settlement  should  be  made  upon  the  board  of  school  directors 
as  such;  for  it  was  not  in  the  plaintiffs'  power  to  convene  the 
board,  and  they  were  certainly  not  bound  to  await  the  conven- 
ience or  willingness  of  the  school  directors  to  assemble  for  this 
purpose;  especially  was  this  so  if  the  board  had  already  de- 
clined to  accept  the  goods  and  refused  to  pay  the  price. 

It  is  certainly  true,  as  stated  in  the  opinion  of  the  learned 
judge  of  the  court  below,  that  the  old  scintilla  doctrine  has 
been  long  since  exploded;  the  more  reasonable  rule  is  now,  as 
stated  by  Mr.  Justice  Sharswood  in  Howard  Exp.  Co.  v.  Wile, 
64  Pa.  St.  201,  that  where  there  is  any  evidence  which  alone 
would  justify  an  inference  of  a  disputed  fact,  it  must  go  to 
the  jury.  There  is  in  every  case  triable  by  jury  a  prelimi- 
nary question  of  law  for  the  court,  whether  or  not  there  is  any 
evidence  from  which  the  fact  sought  to  be  proved  may  be 
fairly  inferred;  if  there  is,  that  is  sufficient  to  send  the  case  to 
the  jury,  no  matter  how  strong  may  be  the  proofs  to  the  con- 
trary. It  is  unnecessary  to  cite  authorities  in  support  of  a 
principle  so  plain;  this  is  the  doctrine  now  generally  recog- 
nized, not  only  in  the  courts  of  this  and  the  sister  states,  but 
also  in  the  federal  and  English  courts.  In  determining  the 
sufficiency  of  the  evidence,  the  court  must  of  course  take  it  as 
true,  with  every  reasonable  inference  favorable  to  him  who 
has  the  burden  of  proof:  BlaJceslee  v.  Scott,  37  Leg.  Int.  474. 

In  this  case  the  execution  of  the  contract  was  admitted; 
that  it  was  authorized  by  the  board  was  shown  by  their  min- 
utes, and  it  was  read  in  evidence;  the  secretary  of  the  board, 
to  whom  the  delivery  was  to  be  made,  admitting  that  the  desks 
were  delivered  at  the  place  agreed  upon,  asserted  that  the 
agreement  had  been  repudiated  by  the  board,  refused  to  re- 
ceive the  goods,  and  to  pay  the  price.     Certainly  this  presented 
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a  caso  for  the  jury.     Wo  think  the  court  erred  in  not  taking 
off  the  nonsuit. 

The  judgment  is  therefore  reversed,  and  a  venire  facias  de 
novo  awarded.  

Aginot  —  Declarations  of  an  Agent,  when  Adjossiblk  as  against 
Principal:  Barkly  v.  Copeland,  74  Cal.  1;  6  Am.  St  Rep.  413;  aad  note 
418;  CoUman  v.  Colgate,  69  Tex.  88. 
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EJiiiNENT  Domain  —  Railroad  Crossing  Line  ok  Anothee  —  Pennsyl- 
vania Act  ok  1871.  —  Pennsylvania  act  of  1871,  relating  to  crossings 
of  lines  of  railroads  by  other  railroads,  lias  no  application  where  one  rail- 
road company  attempts  to  run  its  line  through  the  yard  of  another  com- 
pany, and  to  cross  its  yard-tracks  and  switches. 

Eminent  Domain  —  Rigut  of  One  Corporation  to  Take  Property  of 
Another.  —  Property  already  taken  for  one  public  use  by  a  corporation 
cannot  bo  taken  by  another  corporation  for  another  use,  except  by  ex- 
press grant  or  by  necessary  implication,  although  the  franchises  of  a 
corporation  aro  property,  and  may  be  taken  under  the  power  of  eminent 
domain. 

Impucation  of  Right  of  Onf,  Corporation  to  Take  Franchises  of 
Another.  —  Implication  cannot  exist  in  favor  of  the  right  of  one  cor- 
poration to  take  the  franchises  of  another  corporation  under  the  right  of 
eminent  domain,  unless  it  arises  from  a  necessity  so  absolute  that  with- 
out it  the  grant  itself  would  be  defeated,  and  not  a  necessity  created 
by  the  corporation  itself  for  its  own  convenience  or  for  the  sake  of 
economy. 

Bight  of  One  Railroad  Company  to  Take  Property  of  Another.  — 
Lands  or  right  of  way  occupied  by  one  railroad  company  for  its  corpo- 
rate purposes  cannot  be  taken  as  right  of  way  by  another  company,  ex- 
cept for  mere  crossings,  and  then  only  for  crossing  purposes,  and  not  for 
exclusive  occupancy;  and  this  rule  is  not  confined  to  the  tracks  or  right 
of  way  of  the  company,  but  extends  to  the  gronnfls  occupied  by  all  the 
appliances  necessary  for  the  successful  operation  of  the  road,  and  the 
company  has  a  right  to  construct  its  road  and  make  its  plans  with  a 
liberal  consideration  for  the  future  as  well  as  the  existing  necessities. 

Bill  in  equity  by  the  Allegheny  Valley  Railroad  Company 
to  restrain  the  Pittsburgh  Junction  Railroad  Company  from 
taking  a  portion  of  the  complainant's  property  under  the  right 
of  eminent  domain.  The  defendant  appealed  from  a  decree 
sustaining  exceptions  to  the  master's  report.  The  opinion 
states  the  case. 

Johns  McCleave  and  George  Shims,  Jr.,  for  the  appellant. 

John  H.  Hampton  and  John  Dalzell,  for  the  appellee. 
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Paxson,  J.  This  case  has  drifted  from  its  moorings.  Origi- 
nally, it  was  a  bill  filed  in  the  court  below  by  the  Allegheny 
Valley  Railroad  Company  "against  the  Pittsburgh  Junction 
Railroad  Company,  to  prevent  said  company  from  taking, 
under  the  right  of  eminent  domain,  a  portion  of  the  property 
of  the  former  company. 

The  plaintiff  is  a  railroad  corporation,  owning  and  operating 
a  line  of  railroad  extending  from  Pittsburgh  to  Oil  City,  and, 
by  means  of  various  connections,  to  Buffalo,  in  the  state  of 
New  York,  and  has  owned  and  operated  the  said  line  for  up- 
wards of  thirty  years.  The  defendant  is  a  railroad  corpora- 
tion, created  and  organized  under  the  act  of  April  4,  1868,  and 
its  supplements.  The  plaintiff  acquired  the  property  in  dis- 
pute long  before  the  organization  of  the  latter  company,  and 
uses  it  for  the  purposes  of  its  yard.  It  is  occupied  with  nu- 
merous tracks,  coal-trestles,  ice-house,  round-house,  and  other 
buildings  convenient  and  necessary  for  its  business.  The  de- 
fendant is  about  constructing  a  railroad  from  its  main  line,  at 
the  foot  of  Thirty-sixth  Street,  in  the  city  of  Pittsburgh,  ex- 
tending along  the  left  bank  of  the  Allegheny  River  to  a  point 
at  or  near  the  mouth  of  Negley's  Run,  and  also  a  like  branch 
along  the  left  bank  of  the  Allegheny  to  a  point  at  or  near  the 
foot  of  Eleventh  Street,  in  said  city.  In  pursuance  of  this 
object,  it  surveyed  and  located  a  route  through  the  plaintiff's 
yard,  cutting  through  the  coal-yard,  repair-yard,  and  about 
twenty-four  feet  of  the  coal-chute.  Not  being  able  to  agree 
with  the  plaintiff,  the  defendant  filed  its  bond  in  the  court 
below,  in  accordance  with  the  act  of  assembly.  Whereupon, 
the  plaintiff  filed  this  bill  to  restrain  defendant  from  further 
proceeding  to  lay  its  track  upon  the  location  in  question.  The 
court  below  granted  a  preliminary  injunction,  and,  upon  final 
hearing,  made  the  injunction  perpetual. 

Upon  the  hearing  before  the  master,  the  defendant  aban- 
doned its  first  location,  and,  without  any  action  on  the  part  of 
its  board  of  directors,  proceeded  to  relocate  its  road  through 
plaintiff's  yard,  with  a  view  to  obviate  some  of  the  objections 
of  the  plaintiff,  and  lessen  the  injury  and  inconvenience  to 
the  business  of  the  latter.  The  master  proceeded  to  relocate 
the  road  in  accordance  with  the  plan  submitted  by  the  de- 
fendant. He  held  that  such  action  was  justified  under  the 
act  of  June  19,  1871,  which  provides  that  if,  "in  the  judgment 
of  such  court,  it  is  reasonably  practicable  to  avoid  a  grade 
crossing,  they  shall,  by  their  process,  prevent  a  crossing  at 
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grade."  Upon  exceptions  to  the  master's  report,  the  court 
below  held  that  the  act  of  1871  had  no  applicatiDn,  for  the 
reason  that  it  referred  to  railroad  crossings  alone,  while  this 
was  not  a  case  of  crossing  at  all  in  the  proper  sense  of  the 
term.  In  this,  we  think  the  learned  judge  was  clearly  right. 
The  act  of  1871  relates  "to  crossings  of  lines  of  railroads  hy 
other  railroads."  There  was  no  attempt  here  to  cross  the  line 
of  plaintiff's  road.  It  was  an  attempt  to  run  through  the 
plaintiff's  yard,  and  the  crossing  of  some  of  its  yard-tracks 
and  switches,  which  were  merely  incident  to  the  use  of  its 
main  line.  As  was  well  observed  by  the  court  below:  "The 
attempt  is  not  simply  to  cross  the  yard  and  tracks  with  a 
common  use,  but  absolutely  to  take  from  plaintiff  a  portion 
of  their  yard  for  the  sole  use  of  the  defendant.  The  issue  is 
not,  in  what  mode  the  defendant  should  cross  plaintiff's  prop- 
erty, but  solely  whether  it  can  cross  at  all.  The  right  of  a 
railroad  company  to  corporate  rights  being  established  or  ad- 
mitted, the  right  to  cross,  if  necessary  or  convenient  in  reach- 
ing its  terminus,  is  absolute,  and  the  court  can  only  ascertain 
the  mode.  But  the  court  must  inquire  and  ascertain  whether 
unnecessary  injury  will  be  done  by  crossing  in  the  manner 
proposed,  and  also  whether  a  grade  crossing  can  reasonably 
be  avoided,  and  decree  accordingly:  Pittsburgh  etc.  R.  R.  Co. 
V.  Southwest  Penn.  R'y  Co.,  77  Pa.  St.  173.  No  such  issue  was 
made  in  this  case,  and  nothing  suggested  in  the  decree  recom- 
mended by  the  master  determines  these  questions." 

We  might  well  stop  here  and  afErm  this  decree.  We  are  in 
no  doubt,  however,  as  to  the  main  question.  While  the  fran- 
chises of  a  corporation  are  property,  and  may  be  taken  under 
the  power  of  eminent  domain,  yet  when  property  has  been 
already  taken  for  one  public  use  by  a  corporation,  it  cannot 
be  taken  by  another  corporation  for  another  use,  except  by 
express  grant  or  by  necessary  implication.  The  principle  is 
well  settled  that  "  the  lands  or  right  of  way  occupied  by  one 
railroad  company  for  its  corporate  purposes  cannot  be  taken 
as  right  of  way  by  another  railroad  company,  except  for  mere 
crossings,  and  then  only  for  crossing  purposes,  and  not  for  ex- 
clusive occupancy":  Pennsylvania  R.  R.  Co.^s  Appeal,  93  Pa. 
St.  150;  Cake  v.  Philadelphia  etc.  R.  R.  Co.,  87  Id.  307;  Ilousa- 
tonic  R.  R.  Co.  v.  Lee  etc.  R.  R.  Co.,  118  Mass.  391;  Boston  etc. 
R.  R.  Co.  V.  Lowell  R.  R.  Co.,  124  Id.  368;  Prospect  Park  etc. 
R.  R.  Co.  V.  Williamson,  dl  N.  Y.  552;  St.  Paul  Union  Depot  Co. 
V.  City  of  St.  Paul,  30  Minn.  359;    Central  City  Horse  R'y  Co. 
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V.  Fort  Clark  R'y  Co.,  81  111.  523;  Hickoh  v.  Hine,  23  Ohio  St. 
523;  13  Am.  Rep.  255.  This  rule  is  not  confined  to  the  track 
or  right  of  way  of  the  company,  but  also  to  the  ground  occu- 
pied by  all  the  appliances  necessary  for  the  successful  opera- 
tion of  the  road:  Philadelphia  etc.  R.  R.  Co.  v.  Williams,  54 
Pa.  St.  103;  Dublin  etc.  R\j  Co.  v.  Navan  Ry  Co.,  5  I.  R.  Eq. 
393;  Prospect  Park  etc.  K'y  Co.  v.  Williamson,  supra;  St.  Paul 
Union  Depot  Co.  v.  City  of  St.  Paul,  supra.  In  Cleveland  etc. 
R.  R.  Co.  V.  Speer,  56  Pa.  St.  325,  it  was  said  by  .Justice  Agnew: 
"A  power  to  build  side-tracks  is  essential  to  the  purpose  and 
use  of  the  road.  A  power  to  build  a  railroad  of  a  single  track, 
without  the  means  of  passing  the  trains,  or  of  leaving  the 
track  for  the  shifting  of  cars,  or  of  repairs  at  the  shops  and 
yards,  and  without  standing-room  for  the  cars  not  in  motion, 
would  be  clearly  wanting  in  all  that  is  necessary  to  safety, 
convenience,  and  utility,  and  would  be  vain  and  nugatory": 
See  also  Boston  etc.  R.  R.  Co.  v.  Lowell  R.  R.  Co.,  supra. 

It  was  urged,  however,  on  the  part  of  the  defendant,  that 
the  yard  of  the  plaintiff  is  larger  than  is  necessary  for  its 
present  use,  and  that  it  could  bo  so  rearranged  as  to  accommo- 
date defendant's  tracks,  and  without  serious  detriment  to  the 
plaintiff,  either  in  the  present  or  the  future.  The  evidence 
upon  this  point  is  conflicting,  and  we  will  not  discuss  it.  The 
plaintiff  contends  that  the  arrangements  of  its  yard  cannot  be 
changed  without  inconvenience  and  loss  in  the  handling  of  its 
business,  and  that  its  area  is  not  greater  than  will  be  required 
in  the  near  future.  We  are  of  opinion  that  a  railroad  com- 
pany has  a  right  to  consider  the  needs  of  the  future,  and  to 
construct  its  road  and  make  its  plans  with  reference  to  those 
future  needs.  Upon  this  point,  the  language  of  McKennan.  J., 
in  Lake  Shore  etc.  R'y  Co.  v.  New  York  etc.  R'y  Co.,  8  Fed. 
Rep.  858,  is  sound  and  sensible:  *'  Every  reasonable  intend- 
ment must  be  taken  in  favor  of  the  primary  rights  of  the  com- 
plainant at  the  points  of  the  alleged  conflict.  No  actual 
encroachment  upon  these  rights  can  be  sanctioned  or  allowed, 
and  in  measuring  their  extent,  there  must  be  a  liberal  consid- 
eration for  the  future,  as  well  as  the  existing  necessities  of  the 
complainant,  the  use  of  the  existing  tracks,  the  construction 
of  additional  ones,  the  convenient  storage  of  its  freight  at  all 
seasons,  and  the  unembarrassed  transaction  of  all  its  business." 
We  are  not  embarrassed  with  the  question  that  would  arise 
if  the  defendant  company  could  not  build  its  road  without 
laying  its  track  through  the  plaintiff's  yard.     The  location 
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claimed  for  defendant  is  a  matter  of  economy,  not  of  neces- 
sity. It  can  construct  its  road  and  reach  its  terminus  by 
another  route.  It  is  true,  it  would  be  expensive;  but  it  is  a 
mere  question  of  money  and  engineering  skill.  It  is  not  enti- 
tled to  run  through  the  plaintiff's  yard,  and  cripple  its  facili- 
ties for  handling  its  business,  merely  to  save  money.  Upon 
this  point,  the  language  of  our  brother  Gordon,  in  Pennsylvania 
Railroad  Company's  Appeal,  supra,  is  so  clear  and  forcible  that 
I  may  well  repeat  it  here:  "This  plea  of  necessity  is  so  fre- 
quently used  to  cover  infractions  of  both  public  and  private 
rights  that,  prima  facie,  it  is  suspicious,  and  must  be  closely 
scrutinized,  especially  when  it  is  used  to  carry  corporate 
privileges  beyond  charter  limits.  This  plea,  in  the  first  place, 
must  be  tested  by  the  rule,  now  of  universal  acceptation,  that 
all  acts  of  incorporation,  and  acts  extending  corporate  privi- 
leges, are  to  be  construed  most  strongly  against  the  companies 
setting  them  up,  and  that  whatever  is  not  unequivocally 
granted  must  be  taken  as  withheld.  This  rule  is  to  be  taken 
in  all  its  rigor  when  the  attempt  is  so  to  construe  a  corporate 
grant  as  to  interfere  with  a  previous  grant  of  the  same  kind: 
Packer  v.  Sanbury  etc.  R.  7?.,  19  Pa.  St.  211.  It  is  true  that  a 
franchise  is  property,  and  as  such  may  be  taken  by  a  corpora- 
tion having  the  right  of  eminent  domain;  but  in  favor  of  such 
right  there  can  be  no  implication,  unless  it  arises  from  a 
necessity  so  absolute  that,  without  it,  the  grant  itself  would 
be  defeated.  It  must  also  be  a  necessity  that  arises  from  the 
very  nature  of  things  over  which  the  corporation  has  no  con- 
trol; it  must  not  be  a  necessity  created  by  the  company  itself 
for  its  own  convenience  or  for  the  sake  of  economy.  To  per- 
mit a  necessity  such  as  this  to  be  used  as  an  excuse  for  the 
interference  with  or  extinction  of  previously  granted  fran- 
chises would  be  to  subject  these  important  legislative  grants 
to  destruction  on  a  mere  pretense,  —  in  fact,  at  the  will  of  the 
holder  of  the  latest  franchise." 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Eminent  Domain.  —  When  private  property  has  been  once  taken  for  spo- 
cifio  public  use,  it  should  not  be  used  for  a  foreign  purpose  without  a  new 
legal  taking  or  the  consent  of  the  party  from  whom  it  was  derived;  bat  it 
may  be  applied  to  any  new  mode  of  user  tending  to  the  primary  purpose: 
FuUon  V.  Short  Route  etc.  Co.,  85  Ky.  640;  7  Am.  St.  Rep.  040;  and  see  note 
to  same  for  appropriation  of  highway  for  railway  purposes. 

Eminent  Domain  —  Public  Purposks,  What  are:  Toledo  etc  R'y  Co.  ▼. 
BaUroad  Co.,  02  Mich.  504;  4  Am.  8t.  liep.  875,  and  note  8S4. 
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Appeal  of  Sharon  Railway  Company. 

[122  Pennsylvania  State,  533.] 

Eminent  Domain  —  Railroad  Crossing  Track  of  Another  —  Pennsyl- 
vania Act  of  1871.  —  Railroad  crossing,  within  the  meaning  of  the 
Pennsylvania  act  of  1871,  is  such  a  crossing  only  as  appropriates  no  part 
of  the  laud  of  the  company  whose  track  is  to  be  crossed  to  the  exclu- 
sive use  of  the  company  seeking  to  cross;  and  therefore  the  equitable 
powers  of  the  court  of  common  pleas,  as  conferred  by  the  second  section 
of  that  act,  cannot  be  invoked  where  the  primary  object  of  a  railroad 
company  is  to  appropriate  the  land  of  another  company,  the  crossing  of 
the  tracks  being  a  mere  incident. 

Eminent  Domain  —  Right  of  One  Railroad  Company  to  Take  Lands 
OF  Another.  —  To  justify  the  taking  by  one  railroad  company,  for  the 
same  use,  under  the  right  of  eminent  domain,  of  land  acquired  by  an- 
other company,  which  is  necessary  for  the  latter  to  economically  and 
expeditiously  carry  on  its  present  and  prospective  business,  there  must 
be  a  necessity  so  absolute  that,  without  it,  the  grant  itself  would  be 
defeated,  and  not  a  necessity  created  by  the  company  itself  for  its  own 
convenience,  or  for  the  sake  of  economy. 

Bill  in  equity  by  the  Sharon  Railway  Company  to  restrain 
the  Sharpsville  Railroad  Company  from  appropriating  a  por- 
tion of  the  complainant's  land  under  the  right  of  eminent 
domain.  The  complainant  appealed  from  a  decree  declining 
to  follow  the  recommendation  of  the  master,  and  dissolving 
the  preliminary  injunction,  and  giving  the  defendant  the  right 
to  construct  its  road  across  the  complainant's  tracks.  The 
opinion  states  the  case. 

Thomas  Tanner  and  Samuel  Griffith,  for  the  appellant. 

A.  F.  Henlein  and  Johns  McCleave,  for  the  appellee. 

Paxson,  J.  This  case  is  ruled  by  Pittsburgh  Junction  Railroad 
Company^s  Appeal,  122  Pa.  St.  511,  ante,  p.  128.  In  that  case 
the  Junction  Railroad  Company  sought  to  pass  through  the 
yard  of  the  Allegheny  Valley  Railroad  Company  in  the  cit}'  of 
Pittsburgh,  and  in  doing  so,  attempted  to  appropriate  a  strip 
of  land  twenty-four  feet  wide,  between  Forty-third  and  Forty- 
seventh  streets.  The  case  was  referred  to  a  master,  and  upon 
the  hearing  an  attempt  was  made  to  change  the  location,  upon 
the  theory  that  it  was  a  case  of  grade  crossing.  This  was 
precisely  what  was  done  below  in  the  case  in  hand. 

The  defendant,  the  Sharpsville  Railroad  Company,  located 
a  branch  of  its  road  through  the  yard  of  the  Sharon  railway, 
appellant,  and  filed  its  bond  in  the  usual  manner  to  secure 
the  damages.  The  appellant  then  filed  this  bill  in  the  court 
below  to  restrain  the  appellee  from  so  appropriating  its  land. 
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When  the  case  came  on  for  a  hearing  the  appellee  had  changed 
its  location,  but  still  passing  through  appellant's  yard,  and 
claimed  the  right  to  lay  its  track  upon  the  line  thus  newly 
appropriated,  and  for  which  it  had  not  given  bond,  with  se- 
curity, as  required  by  the  act  of  assembly.  To  meet  this 
difficulty  it  was  attempted  to  turn  it  into  a  case  of  grade 
crossing.  That  it  is  not  a  case  of  grade  crossing  is  too  plain 
for  argument.  It  requires  but  a  glance  at  the  plans  and  ex- 
hibits to  see  that  the  primary  object  of  the  appellee  was  to 
appropriate  appellant's  land,  and  that  the  crossing  was  a  mere 
incident.  The  equitable  powers  of  the  court  of  common  pleas, 
as  conferred  by  the  second  section  of  the  act  of  June  li),  1871, 
in  regard  to  railroad  crossings,  cannot  be  invoked  in  such  a 
case  as  this.  By  a  railroad  crossing  within  that  act  is  meant 
such  a  crossing  only  as  appropriates  no  part  of  the  land  of 
the  company  whose  track  is  to  be  crossed,  to  the  exclusive  use 
of  the  company  seeking  to  cross.  The  question  before  the 
master  and  the  court  below  was,  whether  the  appellee  had  the 
right,  for  its  own  convenience  and  benefit,  to  appropriate  a 
considerable  portion  of  the  yard  of  the  appellant.  It  is  true, 
the  prayer  for  relief  in  the  plaintiff's  bill  is  in  the  alternative; 
that  if  the  defendant  cannot  be  restrained  from  constructing 
its  road  through  plaintiff's  yard,  that  the  court  may,  by  its 
decree,  define  the  terms  and  conditions  upon  which  said  de- 
fendant may  be  permitted  to  cross.  It  is  also  true  that  the 
plaintiff  offered  evidence  before  the  master  that  a  line  could 
be  made  that  would  do  less  injury  to  plaintiff  than  the  route 
indicated.  This,  however,  was  in  rebuttal  of  defendant's  evi- 
dence tending  to  show  that  the  route  proposed  was  the  only 
one  reasonably  practicable.  Besides,  the  alternative  prayer 
referred  to  a  crossing  merely,  and  not  to  an  appropriation  of 
its  yard. 

The  land  in  question  was  acquired  by  the  appellant  com- 
pany in  entire  good  faith  several  years  before  this  controversy 
commenced,  for  the  purposes  of  a  yard.  I  do  not  understand 
this  fact  to  be  disputed.  It  is  true,  the  learned  judge  below 
was  of  opinion  that  portions  of  the  tracks  in  this  yard  were 
not  constructed  until  about  the  time  this  bill  was  filed,  and 
that  "the  primary  purpose  in  their  construction  was  to  ob- 
struct the  building  of  defendant's  branch."  We  cannot  adopt 
this  finding  in  the  sense  in  which  the  court  below  put  it.  The 
delay  in  building  these  tracks  is  accounted  for  by  the  poverty 
of  the   company.     The  master  distinctly  finds  the  fact  that 
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the  land  was  acquired  by  appellant  in  1874-75,  "for  the 
purpose  and  with  the  intent  of  locating  its  distributing  yard 
there  for  the  accommodation  of  the  business  of  its  road  and 
branchesj  and  the  land  so  acquired  is  conveniently  located, 
well  suited,  and  necessary  to  enable  the  plaintiff  company  to 
economically  and  expeditiously  carry  on  its  present  and  pro- 
Bpective  business."  Under  such  circumstances  the  precise 
time  when  its  tracks  in  the  ya,Td  were  laid  is  not  material. 

We  have,  then,  the  finding  of  the  master,  based  upon  ample 
testimony,  that  the  land  in  question  was  acquired  by  the  ap- 
pellant company  for  the  uses  of  its  road,  and  that  the  same  is 
necessary  therefor.  Can  it  now  be  taken  by  another  corpora- 
tion for  the  same  or  a  similar  use?  It  certainly  cannot  be 
done  for  the  mere  convenience  or  profit  of  the  latter.  To  jus- 
tify such  taking  there  must  be  a  necessity;  "a  necessity  so 
absolute  that,  without  it,  the  grant  itself  will  be  defeated.  It 
must  also  be  a  necessity  that  arises  from  the  very  nature  of 
things  over  which  the  corporation  has  no  control;  it  must  not 
be  created  by  the  company  itself  for  its  own  convenience,  or 
for  the  sake  of  economy":  Pennsylvania  R.  R.  CoJs  Appeal 
93  Pa.  St.  150.  To  the  same  effect  is  Pittsburgh  Junction 
R,  R.  Co.^s  Appeal,  supra.  1  will  not  stop  to  discuss  or  vindi- 
cate this  rule.  It  is  settled  law,  and  rests  upon  sound  princi- 
ples. The  cases  of  Appeal  of  Western  Pennsylvania  R.  R.  Co., 
99  Id.  155,  and  Northern  Central  R'y  Co.'s  Appeal,  103  Id. 
621,  have  no  application.  They  were  cases  of  grade  crossings 
under  the  act  of  1871. 

If  there  is  any  absolute  necessity  for  the  appropriation  of 
plaintiff's  yard  by  the  defendant  company,  it  has  not  been 
shown.  Certainly  its  failure  to  so  appropriate  it  will  not  de- 
feat its  grant  or  the  purpose  for  which  it  was  chartered.  The 
master  finds:  "  We  have  already  seen  that  the  defendant  com- 
pany has  constructed  the  railroad  contemplated  at  the  time 
its  charter  was  obtained,  from  a  point  of  connection  with  the 
plaintiff  company  in  the  borough  of  Sharpsville  to  Wilming- 
ton Junction,  in  Lawrence  County.  There  is  no  necessity, 
therefore,  to  prevent  a  failure  of  its  chartered  purposes,  that  it 
should  be  allowed  to  take  complainant's  land.  The  only  pur- 
pose it  has  in  view  in  desiring  to  construct  a  branch  to  Sharon 
is  that  it  may  carry  its  own  freight  to  and  from  the  Sharon 
furnaces  and  the  furnace  of  Boyce,  Rawle,  &  Co.,  instead  of 
receiving  it  from  or  turning  it  over  to  the  plaintiff  company  as 
the  case  may  be." 
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Granted  that  the  defendant  company  has  the  power  to  build 
this  branch,  and  that  the  same  would  be  convenient,  and  even 
profitable,  it  cannot  be  said  that  its  construction  was  the 
primary  purpose  for  which  it  was  chartered,  or  that  its  failure 
to  do  so  will  destroy  its  grant.  The  branch  is  but  an  incident 
to  the  main  object  of  the  company,  and  it  cannot  pursue  the 
incident  to  the  destruction  of  the  rights  of  other  parties.  Land 
once  appropriated  by  a  railroad  company  to  public  use,  under 
the  right  of  eminent  domain,  cannot  afterwards  be  appropriated 
by  another  company  to  the  same  use,  excepting  in  a  case  of 
absolute  necessity.    Such  necessity  does  not  appear  in  this  case. 

The  learned  master  says,  near  the  conclusion  of  his  report: 
"  Under  the  facts,  therefore,  as  they  were  developed  in  this 
case,  and  as  they  have  been  found,  and  the  principles  of  law 
applicable  thereto,  the  master  is  of  the  opinion  that  the  de- 
fendant company  cannot  be  allowed  to  construct  its  branch 
railroad  through  the  plaintiff  company's  yard,  as  located,  at 
grade,  and  would  recommend  a  decree  to  that  effect."  Had 
the  master  stopped  here,  there  would  have  been  no  room  for 
criticism.  But  at  this  point  he  appears  to  have  turned  the 
case  into  one  of  grade  crossing,  and  proceeds  to  locate  defend- 
ant's road  through  plaintiff's  yard,  under  the  act  of  1871, 
under  the  impression  that  plaintiff's  bill,  while  denying  the 
right  of  the  defendant  to  construct  its  branch  line  as  located 
through  the  land  of  the  plaintiff,  yet  seems  also  to  recognize 
a  right  in  the  defendant  to  construct  said  line,  provided  it 
can  be  done  without  materially  interfering  with  plaintiff's 
franchises.  We  do  not  so  understand  the  bill.  The  eighth 
paragraph  thereof  avers  "  that  there  is  no  engineering  or  other 
necessity  for  crossing  complainant's  railroad  tracks  as  pro- 
posed by  defendant,  or  for  cutting  into  or  in  any  manner 
interfering  with  the  embankment  or  slopes  of  your  orator's  rail- 
road hereinbefore  complained  of,  but  it  is  entirely  practicable 
to  avoid  said  yard  and  said  grade  crossings,  and  to  avoid  in 
any  manner  interfering  with  or  trespassing  on  your  orator's 
railroad  or  property." 

I  see  nothing  in  the  bill  to  sustain  the  view  taken  by  the 
master  upon  tliis  point.  The  alternate  prayer  for  relief  cer- 
tainly cannot  commit  the  plaintiff  to  this  view,  nor  can  the 
evidence  offered  by  plaintiff  to  show  that  another  location 
through  its  yard  would  do  less  damage  than  the  one  located 
be  treated  as  a  recognition  of  defendant's  right  to  construct  its 
road  through  plaintiff's  yard.    The  true  issue  was,  not  whether 
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the  defendant's  route  would  do  plaintiff  the  least  injury,  not 
whether  the  defendant  could  cross  at  grade  or  by  an  overhead 
track,  but  whether  it  had  the  right  to  appropriate  plaintiflF's 
land  at  all.  This  issue  was  lost  sight  of  by  the  court  below, 
and  to  some  extent  by  the  master. 

The  facts  were  accurately  and  carefully  found  by  the  mas- 
ter. The  court  below  reversed  him,  but  without  materially 
interfering  with  his  findings  of  facts.  We  see  nothing  in  the 
case  to  lead  us  to  doubt  their  accuracy.  The  master  had  the 
witnesses  face  to  face  before  him;  he,  moreover,  was  upon  the 
ground  and  examined  it  in  connection  with  the  plans  with 
much  care.  Upon  the  facts  as  found  by  him,  we  are  all  of  the 
opinion  that  the  injun-ction  should  have  been  awarded. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  and  it  ia 
ordered  that  an  injunction  issue  as  prayed  for  in  the  plain- 
tifi-'s  bill. 


Con DZ'.M NATION  OP  Property  of  Corporations  under  Power  op  Emi- 
nent Domain — What,  if  Any,  Property  may  be  Taken. —  It  is  a  well- 
aetfcled  rulo  that  the  property  of  private  corporations,  including  even  their 
franchises,  may  bo  taken  for  public  use,  under  the  power  of  eminent  domain, 
on  making  due  compensation.  The  property  of  corporations  stands  upon  the 
aame  footing  in  this  regard  as  that  of  individuals,  and  their  franchises  are 
not  distinguishable  from  their  other  property.  While  a  charter  is  a  contract 
between  the  state  and  the  corporation,  yet  it  is  granted  subject  to  the  in- 
herent condition  that  the  privileges  thereby  conferred,  and  the  property 
thereunder  acquired,  may  be  condemned  by  the  state  or  its  agents  for  public 
purposes,  on  payment  of  just  compensation.  The  impairment  or  destruction 
of  the  franchises  of  a  corporation,  or  the  taking  of  its  property  under  the 
exercise  of  this  power,  therefore,  does  not  only  nob  impair  the  obligation  of  a 
contract,  but  recognizes  it  to  tlie  fullest  extent:  West  River  Bridge  Co.  v.  Dix, 

6  How.  507;  Richmond  etc.  R.  R.  v.  Louisa  R.  R.,  13  Id.  71;  Greenwood  v. 
Freight  Co.,  105  U.  S.  13;  Alabama  etc.  R.  R.  v.  Kenney,  39  Ala.  307;  Enfield 
Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.,  17  Conn.  40;  42  Am.  Dec.  71G;  En- 
feld  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.,  17  Conn.  454;  44  Am.  Dec.  556; 
New  York  etc.  R.  R.  v.  Boston  etc.  R.  R.,  3G  Conn.  19G,  198;  Illinois  etc.  Canal 
V.  Chicago  etc.  R.  R.,  14  111.  314;  Chicago  etc.  R.  R.  v.  Toivn  of  Lake,  71  Id. 
333;  Metropolitan  Citj  R'y  v.  Chicago  etc.  Ry,  87  Id.  317;  St.  Louis  etc.  R.  R. 
V.  Springfield  etc.  R.  R.,  90  Id.  274;  Lake  Shore  etc.  Ry  v.  Chicago  etc.  R.  R., 
97  Id.  50G;  East  St.  Louis  Connecting  R'y  v.  East  St.  Louis  Union  Ry,  108  Id. 
265;  Lafayette  Plank  Road  Co.  v.  Ncio  Albany  etc.  R.  R.,  13  Ind.  90;  74  Am. 
Dec.  246;  Crossley  v.  O'Brien,  24  Ind.  325,  329;  Trustees  of  Belfast  Acader.iy 
v.  Salmon,  11  Me.  109;  State  v.  Noycs,  47  Id.  189,  20G;  Bellona  Company  s 
Case,  3  Bland,  442;  Ballintore  etc.  Turnpike  Co.  v.  Union  R'y,  35  Md.  224;  G 
Am.  Rep.  397;  Boston  IVater  Poioer  Co.  v.  Boston  etc.  R.  R.,  23  Pick.  3G0, 
394;  Boston  etc.  R.  R.  v.  Salem  etc.  R.  R.,  2  Gray,  1;  Central  Bridge  Corp.  v. 
City  of  Lowell,  4  Id.  474;  Proprietors  of  Locks  and  Canals  v.  City  of  Lowell, 

7  Id.  226;  Haverill  Bridge  Proprietors  v.  County  Commissioners  of  Essex,  103 
Mass.  120;   4  Am.  Rep.  518;   Eastern  R.  R.  v.  Boston  etc.  R.  R.,  Ill  Mass. 
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125;  15  Am.  Rop.  13;  Toledo  etc.  Ji'ij  v.  DetroU  etc.  R.  R.,  G2  Mich.  564;  4 
Am.  St.  Rep.  875;  Barber  v.  Andover,  8  N.  H.  398;  Peirce  v.  Someravoorth,  10 
Id.  3C9;  Backm  v.  Lebanon,  II  Id.  19;  35  Am.  Dec.  466;  Nortliern  R.  R.  v. 
Concord  etc.  R.  R.,  27  N.  U.  183;  Croabi/  v.  Hanover,  36  Id.  404;  Black  v.  Del- 
aware etc.  Canal  Co.,  24  N.  J.  Eq.  455;  Matter  of  Kerr,  42  Barb.  119;  Sixtlk 
Avenue  R.  R.  v.  Kerr,  45  Id.  138;  Matter  qf  New  York  Cent.  etc.  R.  R.  v. 
Metropolitan  Gas  Light  Co.,  63  N.  Y.  326;  Sixth  Avenue  R.  R.  v.  Kerr,  72  Id. 
330;  North  Carolina  etc.  R.  R.  v.  Carolina  Cent.  R'y,  83  N.  C.  489;  Kinsman 
Street  R.  R.  v.  Broadway  etc.  Street  R.  R.,  36  Ohio  St.  239;  Oregon,  Cascade 
R.  R.  V.  Baily,  3  Or.  104;  In  re  Toioanda  Bridge  Co.,  91  Pa.  St.  210;  Pldla- 
delphia  etc.  Passenger  R'y  Co.'a  Appeal,  102  Id.  123;  Armington  v.  Town  of 
Barnet,  15  Vt.  745;  40  Am.  Dec.  705;  White  River  Turnpike  Co.  v.  Vermont 
Cent.  R.  R.,  21  Vt.  590;  Tuckahoe  Canal  Co.  v.  Tuckahoe  etc.  R.  R.,  11  Leigh, 
42,  76;  36  Am.  Dec.  374.  381;  James  River  etc.  Co.  v.  T/umpson,  3  Gratt. 
270. 

In  Central  Bridge  Corp.  v.  City  of  Lowell,  supra,  Bigelow,  J.,  uses  the  fol- 
lowing language  concerning  the  subject  in  question:  "Nor  is  the  principle 
thus  recognized  any  violation  of  justice  or  sound  policy,  nor  does  it  in  any  de- 
gree tend  to  impair  the  obligation  or  infringe  upon  the  sanctity  of  contracts. 
It  rests  on  the  basis  that  public  convenience  and  necessity  are  of  paramount 
importance  and  obligation,  to  which,  when  duly  ascertained  and  declared  by 
the  sovereign  authority,  all  minor  considerations  and  private  rights  and  in- 
terests must  be  held,  in  a  measure  and  to  a  certain  extent,  subordinate.  By 
the  grant  of  a  franchise  to  individuals  for  one  public  purpose,  the  legislature 
do  not  forever  debar  themselves  from  giving  to  others  new  and  paramouut 
rights  and  privileges  when  required  by  public  exigences,  although  it  may  bo 
necessary,  in  the  exercise  of  such  rights  and  privileges,  to  take  and  appropri- 
ate a  franchise  previously  granted.  If  such  were  the  rule,  great  public  im- 
provements, rendered  necessary  by  the  increasing  wants  of  society  in  the 
development  of  civilization  and  the  progress  of  the  arts,  might  bo  prevented 
by  legislative  grants  which  were  wise  and  expedient  in  their  time,  but  which 
the  public  necessities  have  outgrown  and  rendered  obsolete.  The  onlj'  true 
rule  of  policy,  as  well  as  of  law,  is,  that  a  grant  for  one  public  purpose  must 
yield  to  another  more  urgent  and  important,  and  this  can  bo  eflfected  without 
any  infringement  on  the  constitutional  rights  of  the  subject.  If  in  such  cases 
suitable  and  adequate  provision  is  made  by  the  legislature  for  the  compensa- 
tion of  those  whose  property  or  franchise  is  injured  or  taken  away,  there  is 
no  violation  of  public  faith  or  private  right.  The  obligation  of  the  contract 
created  by  the  original  charter  is  thereby  recognized." 

It  will  be  observed  that  the  foregoing  general  proposition  is  stated  without 
regard  to  the  fact  whether  or  not  the  corporation  is  one  which,  like  a  rail- 
road company,  has  assumed  obligations  towards  the  public,  and  the  property 
of  which  may  be  said  to  bo  held  for  a  public  use;  and  furthermo.'W,  that  it 
makes  no  distinction  between  the  case  of  the  state  itself  directly  taking  tho 
property,  as,  for  instance,  through  a  municipal  corporation  for  streets  and 
highways,  and  the  case  of  one  corporation  taking  the  property  of  another, 
by  authority  of  tho  state,  for  public  use.  Such  distinctions  do  not  exist. 
Thus  in  Eastern  R.  R.  v.  Boston  etc.  R.  R.,  Ill  Mass.  125,  130,  15  Am.  Rep. 
13,  18,  the  court,  in  holding  that  tho  legislature  might  authorize  one  railroad 
company  to  take  for  a  passenger  station  land  of  another  company,  answers 
the  objection:  "It  is  said  that  the  land  in  question  has  already  been  appro- 
priated to  a  public  use  under  tho  provisions  of  law,  and  that  in  the  exercise 
of  the  right  of  eminent  domain,  the  state  cannot  legally  give  to  one  radroad 
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corporation  power  to  take  from  another  the  exclusive  use  of  land  to  be  devoted 
to  incidentally  the  samo  public  use,  — that  this  would  be  to  destroy  vested 
rights  and  impair  the  contract  contained  in  its  charter.  But  it  has  often 
been  declared  by  thia  court  that  there  is  no  such  limitation  on  the  authority 
of  the  legislature."  The  legislature,  then,  may  authorize  one  corpoi-ation  ta 
take  the  property  of  another  for  public  use,  although  such  property  is  already 
devoted  to  a  public  use  by  the  latter  corporation.  Whether  or  not  the  legis- 
lature has  really  conferred  the  authority  is  another  question.  It  is  doubtful^ 
however,  whether  the  legislature  would  be  warranted  in  authorizing  the  ap- 
propriation of  property  for  a  public  use  whicli  is  exactly  the  same  in  pur- 
pose and  extent  as  the  use  to  which  it  is  already  devoted.  As,  for  example,. 
to  charter  a  corporation  to  erect  and  maintain  a  toll-bridge  at  a  certain  point, 
and  empower  it  to  condemn  the  toll-bridge  and  franchise  of  a  previously 
existing  company  at  the  same  place;  or  if  a  corporation  is  chartered  to  con- 
struct and  operate  a  railroad  between  certain  termini,  to  charter  another 
company  to  maintain  a  railroad  between  the  same  termini,  with  power  to 
appropriate  the  road  of  the  first  company.  If  the  use  were  thus  precisely 
the  same,  there  could  hardly  be  said  to  be  a  taking  for  public  use :  See  Boston 
Water  Power  Co.  v.  Boston  etc.  R.  JR.,  23  Pick.  360,  393,  per  Shaw,  C.  J.; 
Lake  Shore  etc.  li'y  v.  Chicago  etc.  li.  R.,  97  111.  506.  Yet  it  must  not  be 
supposed  that  in  the  instances  given  the  existing  bridge  could  not  be  taken 
for  a  free  bridge,  or  a  public  highway  laid  out  over  it,  or  the  first  railroad  be 
crossed,  or  a  portion  of  it,  or  other  property  of  the  company  be  taken  by 
the  other  company  for  the  joint  or  exclusive  use  of  the  latter,  or  perhaps 
even  the  entire  road  be  taken  by  a  more  extensive  company,  if  the  public 
interests  justified  it. 

Nor  is  it  material  that  the  property  sought  to  be  condemned  was  itself 
acquired  by  the  corporation  under  the  power  of  eminent  domain.  It  may 
nevertheless  again  be  taken  under  the  same  power:  New  York  etc.  R.  R.  v. 
Boston  etc.  R.  R.,  36  Conn.  196,  198;  Chicago  etc.  R.  R.  v.  Town  of  Lake,  71 
111.  333;  North  Carolina  etc.  R.  R.  v.  Carolina  Central  R'y,  83  N.  C.  489; 
Oregon  Cascade  R.  R.  v.  Bally,  3  Or.  104.  "It  will  hardly  bo  claimed," 
say  the  court  in  the  first  of  these  cases,  "that  the  taking  of  property  by  the 
exercise  of  the  right  of  eminent  domain  is  an  exhaustion  of  the  right  in 
respect  to  that  property.  Strictly  speaking,  there  is  no  such  thing  as  an 
extinction  of  the  right  of  eminent  domain.  If  the  public  good  requires  it, 
all  kinds  of  property  are  alike  subject  to  it,  as  well  that  which  is  held  under 
it  as  that  which  is  not."  Nor,  on  the  other  hand,  that  the  property  was 
purchased  instead  of  being  acquired  by  regular  condemnation  proceedings: 
St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  30  Minn.  359.  Nor  does  it 
make  any  difference  that  land  desired  to  be  appropriated  was  granted  to  the 
corporation  by  the  state.  Although  the  gi'ant  is  irrevocable,  the  land  is  not 
exempt  from  the  exercise  of  the  power  of  eminent  domain:  Boston  Water 
Power  Co.  v.  Boston  etc.  R.  R.,  23  Pick.  360,  394;  Boston  etc.  R.  R.  v.  Salem 
etc.  R.  R.,  2  Gray,  1,  30;  Illinois  etc.  Canal  v.  Chicago  etc.  R.  R.,  14  111.  314. 
Not  even  are  lands  granted  by  Congress  to  a  corporation  organized  under  its 
laws  exempt  from  the  exercise  of  the  power  by  authority  of  a  state,  at  all 
events  to  a  limited  extent:  Northern  Pacijic  R.  R.  v.  St.  Paul  etc.  R'y,  1 
McCrary,  302;  Union  Pacific  R'y  v.  Burlington  etc.  R.  R.,  1  Id.  452;  and  laud 
owned  by  the  United  States  itself  as  a  mere  proprietor,  and  not  used  for  any 
of  the  purposes  of  the  national  government,  may  be  taken  by  a  state  for  pub- 
lic use:  United  States  v.  Railroad  Bridge  Co.,  0  McLean,  517. 

No  property,  therefore,  of  a  corporation  is  exempt  from  this  power.     And 
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"property,"  says  Shaw,  C.  J.,  in  Boston  etc.  R.  R.  v.  Sakm  etc.  R.  R.,  2 
Gray,  1,  35,  "is  nomen  generalissimum,  and  extends  to  every  species  of  valu- 
able right  and  interest,  and  includes  real  and  personal  property,  easements, 
franchises,  and  incorporeal  hereditaments."  With  respect  to  the  franchises, 
and  other  such  rights  of  a  corporation,  while  it  is  usually  said  that  they  may 
bo  "taken,"  it  may  be  hero  noticed  that  they  are,  properly  speaking,  not 
taken,  but  impaired  or  destroyed:  See  Pennsylvania  Railroad  Company's  Ap- 
peal,  93  Pa.  St.  150,  1G2,  per  Paxson,  J.,  dissenting.  Of  course  the  state,  or 
a  corporation  to  whom  it  has  delegated  the  right,  is  not  bound  to  take  the 
entire  estate,  wlieu  exercising  the  power  of  eminent  domain,  but  may  take, 
and  strictly  shoulil  take,  only  such  an  interest  as  is  necessary  to  be  acquired 
to  accomplisli  the  public  purpose  in  view:  Sixth  Avenue  R.  R.  v.  Kerr,  72 
N.  Y.  330;  but  it  has  been  held  that  while  perhaps  one  railroad  company 
may  condemn  the  entire  road  of  another  by  a  liberal  construction  of  the 
eraiueut  domain  act  of  Illinois,  one  competing  Etreet-railroad  company  has 
no  right  to  take  for  its  joint  use  a  part  of  the  previously  constructed  railway 
of  auotlicr  company  in  successful  operation,  and  thus  render  the  fragments 
not  no  taken  unproductive,  and  the  franchise  of  the  first  company  of  but 
little  value:  Central  CiL])  Horse  Ry  v.  Fort  Clark  Horse  R'y,  81  111.  523. 

Effect  of  Confei;uino  Exclu.sive  Privileges  or  Franchises. — But 
how  ij  tlio  right  to  c.xorciso  tlio  power  of  eminent  domain  affected  by  an  ex- 
clusive privilege  or  franchise  conferred  by  the  legislature  upon  a  corporation? 
In  the  (irst  place,  ib  is  settled  that  the  mere  grant  to  a  corporation  or  an  in- 
dividual of  the  right  to  erect  and  maintain  a  toll-bridge,  ferry,  canal,  turn- 
pike, railroad,  or  other  public  convenience  across  a  certain  stream,  or  over  a 
certain  route,  confers  no  exclusive  franchise  upon  tho  grantee,  in  the  absence 
of  an  express  provision  to  the  contrary;  and,  therefore,  tho  legislature  is 
under  no  constitutional  obligation,  however  strong  a  moral  one  there  may 
be,  not  to  confer  a  similar  privilege  upon  another  corporation  or  individual, 
or  to  itself  cause  a  free  bridge,  ferry,  or  highway  to  be  constructed  and 
opened,  although  by  so  doing  the  franchise  first  granted  will  bo  impaired  or 
even  destroyed.  In  the  absence  of  an  express  limitation  in  the  grant  upon 
legislative  action,  none  will  be  implied.  Hence  the  subsequent  grant  for  a 
similar  purpose  is  not  open  to  the  objection  of  impairing  tho  obligation  of  a 
contract,  if  it  does  not  provide  for  compensation  to  tho  first  grantee.  No 
provision  for  compensation  need  be  made,  for  there  is  no  taking  of  property, 
and  none  can  bo  recovered,  unless,  of  course,  property  bo  otherwise  really 
taken:  Proprietors  o/ Charles  River  Brid<je  v.  Proprietors  of  Warren  Dridje, 
11  Pet.  420;  Dyer  v.  Tashibosa  Bridje  Co.,  2  Port.  290;  27  Am.  Dec.  C55; 
Salem  etc.  Turnpike  Co.  v.  Town  of  Lyme,  18  Conn.  451;  Illinois  etc.  Canal  v. 
Chicago  etc.  R.  R.,  14  III.  314;  E^ist  St.  Louis  Connecting  R'y  v.  East  St.  Louis 
Union  R'y,  103  111.  203;  Bush  v.  Pern  Bridge  Co.,  3  lud.  21;  Newcastle  etc. 
R.  R.  V.  Peru  etc.  R.R.,3  Id.  4G4;  Lafayette  Plank  Road  Co.  v.  Xcw  Albany  etc. 
R.  R.,  13  Id.  90;  74  Am.  Dec.  246;  Richmond  etc.  Turnpike  Road  Co.  v.  Rog- 
ers, 1  Duvall,  135;  Piatt  v.  Covington  etc.  Bridge  Co.,  8  Bush,  31;  State  v. 
NoycM,  47  Mo.  189,  208;  Proprietors  of  Piscataqua  Bridge  v.  Neio  Hampshire 
Bridge,  7  N.  II.  35;  Mohawk  Bridge  Co.  v.  Ulica  etc.  R.  R.,  0  Paige,  554;  Os- 
tcego  Falls  Bridge  Co.  v.  Fish,  1  Barb.  Ch.  547;  Matter  of  Hamillon  Avenue, 
14  Barb.  405;  Troy  etc.  R.  R.  v.  North  Turnpike  Co.,  IG  Id.  100;  New  York 
etc.  R.  R.  V.  Forty -second  Street  etc.  R.  R.,  50  Id.  285,  309;  2G  How  Pr.  68;  32 
Id.  481;  While  River  Turnpike  Co.  v.  Vermont  Central  R.  R.,  21  Vt.  590,  594; 
Tuckahoe  Canal  Co.  v.  Tuckahoc  etc.  R.  R.,  11  Leigh,  42;  30  Am.  Dec.  374; 
Hopkins  v.  Greai  Northern  R'y,  L.  R.  2  Q.  B.  D.  224;  overruling  Reg.  v.  Cam- 
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hrian  B'y,  L.  R.  6  Q.  B.  422;  compare  Enfield  Toll  Bridge  Co.  v.  Connecticut 
River  Co.,  7  Conn.  28. 

If,  however,  the  legislature  should  expressly  confer  an  exclusive  privilege 
upon  the  first  corporation  or  individual,  there  is  then  a  contract  between  the 
state  and  the  grantee,  the  obligation  of  which  cannot  be  impaired  by  subse- 
quently conferring  a  franchise  within  its  prohibitions  upon  another  company 
or  individual,  without  making  provision  for  the  impairing  or  destruction  of 
the  franchise  previously  granted:  Bridrje  PropWs  v.  HohoTcen  Co.,  1  Wall.  116 j 
Biwjhamton  Bridge  Case,  3  Id.  51;  State  v.  Noyes,  47  Me.  198,  208;  Propri- 
etors of  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  35;  Raritan  etc. 
E.  R.  V.  Delaware  etc.  Canal  Co.,  18  N.  J.  Eq.  546;  Enjield  TollBridge  Co.  v. 
Hartford  etc.  R.  R.,  17  Conn.  40;  42  Am.  Dec.  716.  But  notwithstanding 
the  grant  of  an  exclusive  right  or  privilege,  it  may  be  condemned  for  public 
use  under  the  power  of  eminent  domain,  upon  just  compensation  being  made: 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650,  673;  Boston  etc. 
R.  R.  V.  Salem  etc.  R.  R.,  2  Gray,  1;  In  re  TweiUy -second  Street,  102  Pa.  St. 
108;  Red  River  Bridge  Co.  v.  Mayor  etc.  of  Clarlsville,  1  Sneed,  176;  60  Am. 
Dec.  143;  Shorter  v.  Smith,  9  Ga.  517;  Proprietors  of  Piscataqua  Bridge  v. 
Neio  Hampshire  Bridge,  7  N.  H.  35;  Backus  v.  Lebanon,  11  Id.  19;  35  Am. 
Dec.  466;  Croslyy  v.  Hanover,  36  N.  H.  404;  Enfield  Toll  Bridge  Co.  v.  Hart- 
ford etc.  R.  R.,  17  Conn.  40;  42  Am.  Dec.  716;  Enfeld  Toll  Bridge  Co.  v, 
Hartford  etc.  R.  R.,  17  Conn.  454;  44  Am.  Dec.  556;  State  v,  Noyes,  47  Me. 
189,  208;  Metropolitan  City  R'y  v.  Chicago  etc.  R'y,  87  Id.  317;  Village  of 
Hyde  Parley.  Oakwood  Cemetery  Ass'n,  119  111.  141.  Exclusive  rights  must 
yield  to  public  interest,  and  the  obligation  of  the  contract  is  not  impaired, 
but  is  recognized  by  a  provision  for  compensation. 

Such  a  grant  is,  however,  strictly  construed;  and  therefore  an  exclusive 
franchise  to  construct  and  maintain  a  toll-bridge  across  a  stream  within  certain 
limits  is  not  violated  by  the  erection  of  a  bridge  for  railroad  purposes  within 
those  limits,  under  legislative  sanction,  without  a  provision  for  compensation 
to  the  owners  of  the  toU-brige:  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall. 
116;  Proprietors  of  Bridges  v.  Hoboken  Land  and  Improvement  Co.,  13  N.  J. 
Eq.  81,  503;  Thompson  v.  New  York  etc.  R.  R.,  3  Sand.  Ch.  625;  McRee  v. 
Wilmington  etc.  R.  R.,  2  Jones,  186;  Lake  v.  Virginia  etc.  R.  R.,  7  Nev. 
294;  contra,  Enfield  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.,  17  Conn.  40;  42 
Am.  Dec.  716.  Or  if  the  charter  of  a  toll-bridge  company  prohibits  the  es- 
tablishment of  a  ferry  within  a  certain  distance  from  the  bridge,  the  building 
of  a  railroad  bridge  within  that  distance  is  plainly  not  an  infringement  of 
chartered  rights:  Mohawk  Bridge  Co.  v.  Utica  etc.  R.  R.,  6  Paige,  654,  564; 
and  if  the  legislature  grants  an  exclusive  right  of  ferry  within  certain  limits, 
it  may  nevertheless  undoubtedly  lawfully  grant  the  right  to  erect  a  toll- 
bridge  within  such  limits  without  providing  for  compensation,  if  the  locu8  in 
quo  occupied  by  the  ferry  be  not  taken:  Proprietors  qf  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35. 

In  the  foregoing  cases  there  is  no  "  taking  "  of  private  property  for  public 
use  without  just  compensation.  But  in  many  of  the  state  constitutions  which 
have  been  recently  adopted  the  provision  is  much  broader.  Not  only  must 
private  property  be  not  taken  for  public  use  without  just  compensation,  but 
it  must  not  be  damaged.  Under  such  a  constitutional  provision,  it  has  been 
held  that  where  there  was  a  grant  of  an  exclusive  privilege  to  maintain  a 
ferry  across  a  river,  a  toll-bridge  could  not  be  erected  within  the  limits  of  the 
exclusion  \vrithout  compensation  for  the  damage  thereby  sustained  to  the 
ferry:  Mason  v.  Harper's  Ferry  Bridge  Co.,  17  W.  Va.  39G.    If  the  prior  grant 
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had  not  been  exclusive,  tlio  iatcrosling  question  might  have  been  presented, 
whether  there  was  not  still  a  "  damaging  "  of  property,  for  which  compensa* 
tion  must  be  made  by  the  subsequent  conferring  of  a  similar  franchise  upon  a 
competing  corporation  or  individual.  The  court,  in  this  case,  was  of  th« 
opinion  that  there  would  not  be,  but  the  question  is  an  open  one,  and  one  not 
free  from  difficulty.  Should  it  bo  decided  in  tho  affirmative,  it  would  pro- 
<luce  a  modification  of  the  rule  first  given  under  this  head. 

How  Leoi.slative  Intent  must  bb  Expressed. — Tho  next  inquiry  is  as 
to  tho  way  in  which  tho  legislature  must  express  its  intent  that  the  property 
and  franchises  of  a  corporation  may  bo  taken  under  the  power  of  eminent; 
domain.  It  bhould  bo  noticed,  at  the  outset,  that  while  the  courts  have  thoj 
right  to  determine  whether  the  use  for  which  tho  property  is  proposed  to  bo 
taken  is  public  or  not,  yet  when  the  use  is  public  the  necessity  or  propriety 
of  exercising  the  power  of  eminent  domain  is  a  political  question,  which  be- 
longs exclusively  to  tho  legislature  to  determine,  and  with  which  tho  courts 
have  nothing  to  do:  Chicago  ttc.  R.  R.  v.  Town  of  Lake,  71  111.  333,  33G;  Vil- 
laije  of  Hyde  Park  v.  OaJcwooda  Cemetery  Ass')i,  119  Id.  141.  Again,  in  tho 
language  of  Chief  Justice  Shaw,  in  Boston  etc.  R.  R.  v.  Salem  etc.  R.  R.,2,  Gray, 
1,  36:  "  It  must  appear  that  tho  government  intend  to  exercise  this  high  sov- 
ereign right  by  clear  and  express  terms  or  by  necessary  implication,  leaving 
no  doubt  or  uncertainty  respecting  such  intent.  It  must  also  appear  by  the 
act  that  they  recognize  the  right  of  private  property,  and  mean  to  respect  it; 
and  under  our  constitution,  the  act  conferring  tho  power  must  be  accom- 
panied by  just  and  constitutional  provisions  for  full  compensation  to  be  made 
to  the  owner.  If  the  government  authorizes  the  taking  of  property  for  any 
use  other  than  a  public  one,  or  fails  to  make  provision  for  a  compensation, 
the  act  is  simply  void;  no  right  of  taking  as  against  tho  owner  is  conferred; 
and  ho  has  the  same  rights  and  remedies  against  a  party  acting  under  such 
authority  as  if  it  had  not  existed.  In  general,  therefore,  when  any  act  seems 
to  confer  an  authority  on  another  to  take  property,  and  tho  grant  is  not  clear 
and  explicit,  and  no  compensation  is  provided  by  it,  for  the  owner  or  party 
whose  rights  are  injuriously  affected,  the  law  will  conclude  that  it  was  not 
the  intent  of  the  legislature  to  exercise  the  right  of  eminent  domain,  but  sim- 
ply to  confer  a  right  to  do  the  act,  or  exercise  the  power  given,  on  first  ob- 
taining the  consent  of  those  thus  affected." 

The  right  to  exercise  the  power  of  eminent  domain  must,  then,  be  con- 
ferred by  clear  and  express  terms,  or  by  necessary  implication.  And  an  im- 
plication does  not  ariso  except  from  the  language  of  tho  legislative  act,  or 
from  its  being  shown,  by  an  application  of  the  act  to  the  subject-matter,  to 
be  a  necessary  condition  to  the  beneficial  enjoyment  and  efficient  exercise  of 
the  powers  expressly  grante<l,  and  then  only  to  the  extent  of  the  necessity: 
Inhabitants  of  Spriwjjield  v.  Connecticut  River  R.  R.,  4  Cush.  03;  Milwaukee  etc. 
R'y  v.  CUy  of  Faribault,  23  Minn.  1C7;  ATaller  cf  CUy  qf  Buffalo,  GS  N.  Y.  167; 
Hichok  v.  Iline,  23  Ohio  St.  523;  13  Am.  Rep.  255.  "There  can  be  no  impli- 
cation," says  the  supreme  court  of  Pennsylvania,  even,  iu  speaking  of  the 
right  of  a  railroad  company  to  take,  by  implication,  a  portion  of  the  road  of 
a  street  railway,  "  unless  it  arises  from  a  necessity  so  absolute  that,  without 
it,  tho  grant  itself  will  be  defeated.  It  must  also  be  a  necessity  that  arises 
from  the  very  nature  of  things  over  which  the  corporation  has  no  control; 
it  must  not  be  a  necessity  created  by  the  company  itself  for  its  own  con- 
venience or  for  tho  sake  of  economy":  Peniisiilinia  R.  R.  Co.'a  Appeal,  93 
Pa.  Jjt.  150;  Appeal  of  Pitisbunjh  Junction  R.  R.  Co.,  ante,  p.  128.  Authority 
given  in  general  terms  is,  consequently,  presumptively  not  sufficient  to  au- 


Oct.  1888.]      Appeal  of  Sharon  Railway  Co.  143 

thorize  the  taking,  for  an  inconsistent  use,  of  property  already  devoted  to  a 
public  use,  and  necessary  for  the  purpose  to  which  it  is  devoted.  This  rule 
has  been  frequently  applied  where  one  private  corporation,  as  a  railroad 
company,  seeks  to  condemn  property  of  another  in  use  for  a  public  purpose: 
Jfoumtonic  li.  It.  v.  Zee  etc.  7».  li.,  118  Mass.  391;  Worcester  etc.  R.  R.  v.  Rail- 
road Comm'rs,  118  Id.  5G1,  5C7;  Boston  etc.  R.  R.  v.  Lowell  etc.  R.  R.,  124  Id. 
368,  370;  Providence  etc.  R.  R.  v.  Norwicli  etc.  R.  R.,  138  Id.  277,  279;  Chesa- 
peake etc.  Canal  Co.  v.  Baltimore  etc.  R.  /?.,  4  Gill  &  J.  1;  Oregon  Cascade 
R.  R.  v.  Baili/,  3  Or.  164;  LaJce  Shore  etc.  R'y  v.  New  York  etc.  R\j,  8  Fed. 
Rep.  858;  Dublin  etc.  Ry  v.  Navan  R'y,  5  I.  R.  Eq.  393;  and  see  Contra  Costa 
etc.  R.  R.  V.  Moss,  23  Cal.  325;  Lake  Pleasanton  Water  Co.  v.  Contra  Costa 
Water  Co.,  67  Id.  659;  Alexandria  etc.  R'y  Co.  v.  Alexandria  etc.  R.  R.,  75 
Va,  780;  40  Am.  Rep.  743;  and  where  a  city,  town,  or  county  attempts  to 
lay  out  streets  or  highways  over  the  lands  of  a  railroad  or  other  private  cor- 
poration which  are  devoted  to  a  public  use:  Milwaukee  etc.  R'y  v.  Faribault, 

23  Minn.  167;  St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  30  Id.  359;  New 
Jersey  Southern  R.  R.  v.  Lonj  Branch  Comm'rs,  39  N.  J.  L.  28;  City  of  Bridge- 
port V.  New  York  etc.  R.  R.,  36  Conn.  255;  4  Am.  Rep.  63;  Evergreen  Ceme- 
tery Ass'n  V.  City  of  New  Haven,  43  Conn.  234;  21  Am.  Rep.  643;  West  Boston 
Bridge  v.  County  Commissioners  of  Middlesex,  10  Pick.  270,  272;  City  of  Han- 
nibal v.  Hannibal  etc.  R.  R.,  49  Mo.  480;  Albany  Northern  R.  R.  v.  Brow/tell, 

24  N.  Y.  3-15;  Matter  of  City  of  Buffalo,  68  Id.  167;  Prospect  Park_  etc.  R.  R. 
r.  Williamson,  91  Id.  552;  Crosslcy  v.  O'Brien,  24  Ind.  325,  329;  or  commis- 
sioners of  drainage  seek  to  excavate  a  ditch  along  the  right  of  way  of  a  rail- 
road company:  Baltimore  etc.  U.  R.  v.  North,  103  Ind.  486;  and  the  same  rula 
is  applicable  to  a  railroad  company  claiming  the  right  to  lay  out  its  road  over 
a  public  street  or  highway:  Inhabitants  of  Springfield  v.  Connecticut  River  R.  R., 
4  Gush.  63;  Matter  of  Prospect  Park  etc.  R.  R.,  67  N.  Y.  371;  Commonwealth 
V.  Ene  etc.  R.  R.,  27  Pa.  St.  339;  Cleveland  etc.  R.  R.  v.  Speer,  56  Id.  325; 
Cake  V.  Philadelphia  etc.  R.  R.,  87  Id.  307;  a  public  park:  Matter  of  Boston 
and  Albany  R.  R.,  53  N.  Y.  574;  Matter  of  New  York  etc.  R'y,  20  Hun,  201; 
a  reservoir:  State  v.  Montclair  R'y,  35  N.  J.  L.  328;  or  grounds  used  and  oc- 
cupied by  the  state  for  an  institution  for  the  education  of  the  blind:  St.  Louis 
etc.  R.  R.  V.  Trustees  of  Blind  Institution,  43  III.  303;  or  where  a  water  com- 
pany seeks  to  take  a  public  street  for  the  purpose  of  a  reservoir:  Ex  parte 
Manhattan  Co.,  22  Woud.  053. 

These  foregoing  rules  were  well  stated  by  Folger,  J.,  in  Matter  of  City  of 
Buffalo,  68  N.  Y.  167,  175,  as  follows:  "In  determining  whether  a  power 
generally  given  is  meant  to  have  operation  upon  lands  already  devoted  by 
legislative  authority  to  a  public  purpose,  it  is  proper  to  consider  the  nature 
of  the  prior  public  work,  the  public  use  to  which  it  is  applied,  the  extent  to 
which  that  use  would  be  impaired  or  diminibhed  by  the  taking  of  such  pare 
of  the  land  as  may  be  demanded  for  the  subsequent  public  use.  If  both  uses 
may  not  stand  together,  with  some  tolerable  interference  which  may  be  com- 
pensated for  by  damages  paid,  if  the  latter  use,  when  excrciseil,  must  super- 
sede the  former,  it  is  not  to  bo  implied  from  a  general  power  given,  without 
having  in  view  a  then  existing  and  particular  need  therefor,  that  the  legisla- 
ture meant  to  subject  lands  devoted  to  a  public  use  already  in  exercise  to 
one  which  might  thereafter  arise.  A  legislative  intent  that  there  should  be 
such  an  effect  will  not  be  inferred  from  a  gift  of  power  made  in  general 
terms.  To  defeat  the  attainment  of  an  important  public  purpose  to  which 
lauds  have  already  been  subjected,  tlic  legislative  intent  must  unequivocally 
appear.     If  an  implication  is  to  be  relied  upon,  it  must  appear  from  the  face 
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of  the  enactment,  or  from  the  application  of  it  to  th'?  particular  sabject-raat- 
ter  of  it,  80  that  l>y  reasonable  intendment  some  especial  object  sought  to  bo 
attained  by  tho  exercise  of  the  power  granted  could  not  bo  reached  in  any 
other  place  or  manner." 

A  general  power  is,  however,  sufficient  to  authorize  such  an  appropriation 
as  will  not  essentially  injure  or  interfere  with  the  public  use  to  which  tho 
property  is  devoted:  Boston  Water  Power  Co.  v.  Boston  etc.  li.  /?.,  23  Pick. 
360;  Matter  qf  liodiester  Water  Commissioners,  66  N.  Y.  413;  Baltimore  etc. 
B.  R.  v.  PUtsburjctc.  R.  R.,  17  W.  Va.  812,  852;  Philadelphia  etc.  R.  R.  v. 
City  of  Philadelphia,  9  Phila.  563;  compare  New  York  City  etc.  R.  R.  v.  Cen- 
tral Union  Tel.  Co.,  21  Hun,  261;  and  will  consequently  authorize  one  railroad 
company  to  cross  the  tracks  of  another:  Morris  etc.  R.  R.  v.  Central  R.  R.,  31 
N.  J.  L.  205;  State  v.  Boston  etc.  R.  R.,  36  Id.  181,  187;  Pittsburg  etc.  R.  R. 
V.  Southwest  Pennsylvania  R'y,  77  Pa.  St.  173;  Appeal  of  Western  Pennsylvania 
R.  R.  Co.,  99  Id.  155;  Northern  Central  R'y  Co.'s  Appeal,  103  Id.  621;  or  the 
lino  of  a  canal  company:  TuckaJwe  Canal  Co.  v.  Tucl.alkoe  etc.  R.  R.,  11  Lcigli, 
42,  79;  36  Am.  Dec.  374,  38.3;  or  a  public  street  or  highway:  Starr  v.  Cam- 
den etc.  R.  R.,  24  N.  J.  L.  592,  594;  Inluabitants  of  Springfield  v.  Connecticut 
River  R.  R.,  4  Cush.  03,  71;  and  will  authorize  a  municipal  corporation  to 
lay  out  streets  or  highways  across  the  tracks  of  a  railroad  company:  Little 
Miami  etc.  R.  R.  v.  City  of  Dayton,  23  Ohio  St.  510;  New  Jersey  SotUliem  R.  R. 
V.  Long  Branch  Comm'rs,  39  N.  J.  L.  28,  32.  And,  for  tho  same  reason, 
lands  of  one  railroad  company,  not  in  use,  or  not  necessary  for  the  exercise 
of  its  franchises  or  the  discharge  of  its  duties  to  the  public,  may  be  taken  by 
another  company  under  a  general  power:  North  Carolina  etc.  R.  R.  v. 
Carolina  Central  R'y,  83  N.  C.  4S9;  New  York  etc.  R.  R.  v.  Boston  etc.  R.  R., 
30  Conn.  190;  Matter  of  New  York  etc.  R'y,  99  N.  Y.  12;  Peoria  P.  <t  J.  R.  R. 
V.  Peoria  <ic  S.  R.  R.,  00  111.  174;  and  the  right  of  a  railroad  company  to  hold 
property  exempt  from  the  exercise  of  the  power  of  eminent  domain  cannot 
be  extended  by  construction,  as  against  a  municipal  corporation,  to  lands 
held  by  the  company  to  uses  and  purposes  for  whicli  it  is  not,  by  law,  author- 
ized to  condemn  private  property:  Iron  R.  R.  v.  City  of  Thornton,  19  Ohio  St. 
299;  but,  at  the  same  time,  a  railroad  company  may  claim  as  exempt  under 
a  general  power,  not  only  its  track  and  right  of  way,  but  also  the  ground 
occupied  by  all  the  appliances  necessary  for  the  successful  operation  of  the 
road,  and  the  company  may  construct  its  road  and  make  its  plans  with  a 
liberal  consideration  of  future  as  well  as  of  existing  necessities:  Appeal  qf 
Pittsburgh  Junction  R.  R.  Co.,  ante,  p.  128. 

Damages  Which  may  be  Recovered.  —  It  should  be  borne  in  mind  thai 
the  legislature  may  take  public  property  for  any  particular  use,  or  authorize  il 
to  be  taken,  without  making  any  provision  for  compensation:  Indiana  Cent. 
R'y  V.  State,  3  Ind.  421.  But  tho  fact  that  a  corporation,  like  a  railroad  or 
turnpike  company,  appropriates  property  to  a  public  use  does  not  make  the 
property  public,  so  that  it  may  be  condemned  without  making  compensation: 
Grand  Rapids  etc.  R.  R.  v.  Grand  Rapids  <L-  I.  R.  R.,'6o  Mich.  265;  24  Am. 
Rep.  545;  Matter  of  Flatbush  Avenue,  I  Barb.  286;  Miller  v.  New  York  etc. 
R.  R.,  21  Id.  513;  Lake  Sliore  etc„  R'y  v.  Chicago  etc.  R.  R.,  97  HI.  506. 
One  railroad  company  cannot,  therefore,  even  lay  its  road  across  the  track 
of  another  railroad  company,  the  canal  of  a  canal  company,  or  tho  road 
of  a  turnpike  company,  without  compensating  the  latter  for  the  damages 
thereby  sustained:  Seneca  Road  Co.  v.  AOxiny  etc.  R.  R.,  5  Hill,  170; 
Tuckatux  CatMl  Co.  v.  TuckaJioe  etc.  R.  R.,  II  Leigh,  42,  79;  36  Am.  Dec. 
874,    383;    although   the  litter   have  but  an  casement  in  tho  land:  Grand 
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Juncf.ion  R.  R.  v.  County  Commissioners  of  Middlesex,  14  Gray,  553;  Lake 
Shore  etc.  R'y  v.  Chicago  etc.  R.  R.,  100  111.  21;  but  see  Albany  Nortliern 
R.  R.  V.  Brownell,  24  N.  Y.  345;  but  it  is  held  the  grant  of  the  right 
to  a  street-railroad  company  to  lay  down  and  operate  its  road  through 
a  public  street  does  not  exclude  other  such  companies  from  crossing  its 
track,  without  making  compensation,  so  long  as  they  do  not  thereby  im- 
pede or  interrupt  the  first  company  in  operating  its  road:  Brooklyn  Cent.  etc. 
R,  R.  V.  Brooklyn  City  R.  R.,  33  Barb.  420;  although,  of  course,  they  could 
not  have  the  same  right  to  mako  use  of  its  tracks:  Metropolitan  R.  R.  v. 
Quincy  R.  R.,  12  Allen,  2G2;  Jersey  City  <&  B.  R.  R.  v.  Jersey  City  Jl-  U.  R.  R., 
20  N.  J.  Eq.  61.  But  if  the  legislature  has  reserved  the  power  to  alter, 
amend,  and  repeal  the  charter  of  a  street-railroad  corporation,  it  may  law- 
fully authorize  another  company  to  use  the  tracks  of  the  first,  or  to  lay 
similar  tracks  through  the  same  streets,  making  compensation  for  the  use  of 
the  tracks  of  such  company,  but  without  compensation  for  the  diminution  of 
its  profits  or  the  value  of  its  franchise:  Metropolitan  R.  R.  v.  Highland  Street 
R'y,  118  Mass.  290.  On  the  same  general  principle,  an  act  of  the  legisla- 
ture autliorizing  telegraph  companies  to  construct  their  lines  upon  the  right 
of  way  of  railroad  companies  is  unconstitutional  if  it  fails  to  provide  any 
compulsory  process  for  the  enforcement  of  the  payment  of  compensation 
for  the  property  taken  under  its  provisions:  Southwestern  R.  R.  v.  Southern 
etc.  Tel.  Co.,  46  Ga.  43;  12  Am.  Rep.  585.  Even  the  reservation  in  an  act 
incorporating  a  railroad  company  of  the  power  to  alter,  modify,  or  repeal  the 
act  will  not  authorize  the  legislature  to  pass  a  statute  requiring  the  company 
to  cause  a  proposed  new  street  or  highway,  laid  out  by  the  commissioners  of 
highways,  to  be  taken  across  its  track, and  to  cause  all  necessary  embankments, 
excavations,  and  other  work  to  bo  done  on  its  road  for  that  purpose  at  its 
own  expense:  Miller  v.  Neio  York  etc.  R.  R.,  21  Barb.  513.  In  the  construction 
of  the  work  for  which  the  property  of  one  corporation  is  taken  by  another, 
reasonable  care  and  skill  must  bo  exercised,  or  the  condemning  corporation 
will  be  responsible  therefor:  Lafayette  Plank  Road  Co.  v.  New  Albany  etc. 
R.  R.,  13  Ind.  90;  74  Am.  Dec.  246;  and  see  Tuckahoe  Canal  Co.  v.  Tuckahoe 
etc.  R.  R.,U  Leigh,  42,  79;  36  Am.  Dec.  374,  3S3. 

So  far  as  the  assessment  of  damages  is  concerned,  the  same  general  princi- 
ples are  applicable  to  the  case  where  the  property  of  corporations  is  sought 
to  be  taken  as  in  the  case  of  individuals:  See  Lake  Shore  etc.  R'y  v.  Chicago 
etc.  R.  R.,  100  111.  21,  31;  Chicago  etc.  R.  R.  v.  Englewood  Connecting  R'y,  115 
Id.  375,  384;  56  Am.  Rep.  173,  177.  And  in  the  assessment  of  damages  for 
the  taking  of  the  property  of  one  railroad  company  by  another  for  a  right  of 
way,  the  amount  of  the  damage  must  be  shown,  not  necessarily  with  precis- 
ion and  accuracy,  but  approximately;  and  if  damage  is  shown,  but  the 
amount  is  not  approximately  proved,  no  more  than  nominal  damages  can  be 
allowed:  Peoria  etc.  R'y  v.  Peoria  etc.  R'y,  105111.  110.  Direct  and  immedi- 
ate damages  are  alone  recoverable:  Peoria  etc.  R'y  v.  Peoria  etc.  R'y,  105  Id. 
110;  Cliicago  etc.  R.  R.  v.  Englewood  Connecting  R'y,  115  Id.  375;  56  Am.  Rep. 
173,  176.  For  the  property  or  interest  therein  actually  appropriated,  the 
corporation  is,  of  course,  entitled  to  compensation:  Old  Colony  etc.  R.  R.  v. 
County  of  Plymouth,  14  Gray,  155,  162;  Lake  Shore  etc.  R'y  v.  Cincinnati  etc. 
R  y,  30  Ohio  St.  604;  although  in  Central  Bndge  Corp.  v.  City  of  Lowell,  15 
Gray,  106,  it  was  held  that  a  bridge  built  by  a  corporation  under  a  franchise 
to  build  it,  and  take  tolls  thereon  for  seventy  years,  or  until  the  tolls  should 
amount  to  a  sum  sufficient  to  reimburse  the  entire  cost  of  building  and  main- 
taining the  bridge,  with  nine  per  cent  interest,  becomes,  upon  the  determi- 
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nation  of  the  franchise,  the  property  of  tho  public,  and  then  fore,  upon  tlio 
taking  of  tho  franchise  for  a  public  highway,  tho  company  was  not  entitled 
to  compensation  for  tho  valuo  of  tho  bridge  as  a  structure,  but  for  tho  loss  of 
tho  franchise  only.  If  land  has  no  market  value,  from  tho  fact  of  its  being 
used  as  a  right  of  >vay  for  a  railroad,  and  devoted  to  a  special  use  of  making 
railroad  transfers,  estimates  of  its  valuo  with  reference  to  such  use,  by  those 
competent  to  speak  in  that  regard,  should  be  received  on  tho  question  of 
compensation  to  bo  paid  for  its  condemnation  for  tho  uso  of  another  railroad 
company  for  its  right  of  way:  Lake  Sliore  etc.  R'y  v.  Chicago  He.  It.  li.,  100 
111.  21. 

In  addition  to  such  compensation,  a  railroad  company,  in  case  its  track  is 
crossed  by  another  railroad  company,  or  by  a  highway,  is  entitled  to  recover 
for  the  expense  of  erecting  and  keeping  in  repair  fences,  cattle- guards,  and 
other  structures  made  necessary  by  the  crossing:  Old  Colony  etc.  JR.  R.  v. 
County  qf  Plymouth,  14  Gray,  155,  162;  Massachusetts  Ceiitrnl  R.  R.  v.  Boston 
etc.  R.  R.,  121  Mass.  124,  12G;  Grand  Rapids  v.  Grand  Rapids  etc.  R.  R.,  58 
Mich.  G4S;  Chicajo  etc.  R'y  v.  Hough,  61  Id.  507;  Chicago  etc.  R.  R.  v.  Spring- 
field  etc.  R.  R.,  67  111.  142;  St.  Louis  etc.  R.  R.  v.  Sprinfi/ield  etc.  R.  /.'.,  96  Id. 
274;  and  a  statute  requiring  a  railroad  company,  whose  road  Is  crossed,  to 
pay  any  part  of  the  expense  of  making  the  crossing,  is  unconstitutional;  and 
a  provision  thereof  requiring  such  company  to  bear  some  proportion  of  the 
expense  of  keeping  tho  crossing  in  repair  after  it  is  made  can  only  be  justi- 
fied by  the  necessities  of  the  case  growing  out  of  the  connection  of  tho  two 
tracks,  and  the  extent  of  such  expense  should  be  limited,  as  near  as  may  be, 
to  what  would  have  been  necessary  to  keep  the  track  in  repair  at  the  cross- 
ing had  tho  same  not  been  made:  Toledo  etc.  R'y  v.  Detroit  etc.  R.  R.,  62  Mich. 
564;  4  Am.  St.  Rep.  875;  but  in  a  proceeding  to  condemn  the  right  of  way 
for  a  railroad  across  tho  right  of  way  and  tracks  of  another  railroad,  a  stipu- 
lation or  covenant  executed  by  the  petitioner,  to  tho  eflfect  that  it  would,  at 
its  own  expense,  put  in  and  maintain  in  proper  repair  the  frogs  and  crossing 
across  the  tracks  of  the  defendant,  and  that  the  stipulation  should  be  binding 
on  the  successors  and  assigns  of  the  petitioner  so  long  as  the  grade  crossing 
should  be  maintained,  is  a  valid  obligation,  enforceable  against  the  petitioner, 
its  successors  and  assigns,  and  hence  the  cost  of  the  proposed  crossing  could 
not  become  an  element  of  damages  in  favor  of  tho  defendant,  and  evidence  by 
the  defendant  on  that  subject  should  be  excluded:  Chicago  etc.  R.  R.  v.  Joliet 
etc.  R'y,  105  111.  388;  although,  notwithstanding  such  a  stipulation,  the  de- 
fendant company  has  the  right  to  show  that  tho  value  of  its  road,  and  its  ca- 
pacity to  do  business,  will  be  impaired  by  the  proposed  crossing:  Chicago  etc. 
R.  R.  V.  Eiiglewood  Connecting  R'y,  115  Id.  375;  56  Am.  Ilep.  173. 

The  increased  danger  arising  from  the  crossing  cannot,  however,  be  con- 
sidered as  an  clement  of  damages,  being  too  conjectural:  Peoria  cC  P.  Union 
R'yv.  Peoria  ,{•  F.  R'y,  105  111.  110;  Old  Colony  etc.  R.  R.  v.  Cou„ty  o/ Ply- 
mouth, 14  Gray,  155,  162;  Boston  etc.  R.  R.  v.  County  of  Middlesex,  1  Allen, 
324,  331;  Troy  etc.  R.  R.  v.  Nortli  Turnpike  Co.,  16  Barb.  100;  nor,  it  has 
been  held,  can  it  recover  for  the  expense  of  maintaining  a  tlagman  at  the 
crossing  to  guard  against  accidents:  Massachusetts  Central  R.  R.  v.  Boston  etc. 
R.  R.,  121  Mass.  124;  Like  Shore  etc.  R'yv.  CinrinnaU  etc.  R'y,  30  Ohio  St. 
604;  contra,  Old  Colony  etc.  R.  R.  v.  County  of  Plymouth,  14  Gray,  1.^5,  162; 
St.  Loui.^etc.  R.  R.  v.  Springfield  rtr.  R.  R.,  %  III.  274;  nor  for  the  delay,  in- 
convenience, and  trouble  in  stopping  at  the  crossing,  in  compliance  with  a 
statute,  such  a  law  being  a  mere  police  regulation,  and  subject  to  repeal  at 
any  time:  Peoria  etc.  R'y  v.  Peoria  etc.  R'y,  105  111.   110;  Cliicago  etc  R.  R. 
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V.  Joliet  etc.  R'y,  105  Id.  388;  44  Am.  Rep.  799;  Lake  Shcrre  etc.  Ky  v.  Cin- 
cinnati etc.  Ry,  30  Ohio  St.  604;  nor  for  the  expense  of  ringing  a  bell,  or  the 
risk  of  being  ordered  by  the  county  commissionera  to  provide  additional  safe- 
guards at  the  crossing:  Old  Colony  etc.  R.  R.  v.  County  of  Plymouth,  14  Gray, 
155,  162;  MassachusHls  Central  R.  R.  v.  Boston  etc.  R.  R  ,  121  Mass.  124,  126. 

The  inconvenience  and  interruption  in  general  of  the  business  of  a  railroad 
company,  caused  by  the  taking  of  its  property,  has  been  held  not  to  be  a 
proper  element  of  damages:  Boston  etc.  R.  R.  v.  Old  Colony  R.  R.,  12Cush. 
605;  3  Allen,  142,  146;  Massachusetts  etc.  R.  R.  v.  Boston  etc.  R.  7?.,  121  Mass. 
124,  126;  but  other  cases  hold  that  if  the  inconvenience  or  hindrance  abridges 
tlie  company's  capacity  to  transact  an  equal  volume  of  business,  or  increases 
the  expense  of  the  business  transacted,  it  may  then  be  considered:  Lake  Shore 
etc.  R'y  v.  Chicago  etc.  R.  R.,  100  III.  21;  Peoria  etc.  R'y  v.  Peoria  etc.  R'y, 
105  Id.  110,  118;  Chicago  etc.  R.  R.  v.  Englewood  Connecting  R'y,  115  Id.  375; 
56  Am.  Rep.  173,  176;  and  see  Toledo  etc.  R'y  v.  Detroit  etc.  R.  R.,  62  Mich. 
564;  4  Am.  St.  Rep.  875. 

On  the  other  hand,  the  supposed  or  possible  benefit  which  may  accrue  to  a 
railroad  company  from  a  probable  increase  of  business  in  consequence  of  the 
establishment  of  a  new  highway,  which  has  been  laid  out  across  its  road,  are 
too  remote,  inconsiderable,  and  contingent  to  be  taken  into  consideration  in 
estimating  the  damages  sustained  by  the  company:  Old  Colony  etc.  R.  R.  v. 
County  of  Plymouth,  14  Gray,  155,  162;  Boston  etc.  R.  R.  v.  Cotmty  of  Middle- 
sex, 1  Allen,  324. 

In  a  proceeding  by  one  railroad  company  to  condemn  a  right  of  way  over 
the  property  of  another,  the  plans  by  which  tlie  first  company  proposes  to 
build  its  road  are  admissible  in  evidence  on  the  question  of  damages  and 
compensation  claimed:  Peoria  etc.  R'y  v.  Peoria  etc.  R'y,  105  111.  1 10,  and 
cases  cited;  Chicago  etc.  R.  R.  v.  Joliet  etc.  R'y,  105  Id.  388,  394. 
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EJviDENCE  —  Declarations  of  Agent.  —  Agent's  authority  cannot  be  shown 
by  his  own  declarations;  and  in  order  that  a  party  who  avails  himself  of 
the  act  of  an  agent  may  give  in  evidence  the  agent's  declarations  to 
charge  the  principal,  the  burden  of  proof  lies  upon  him  to  prove  the  au- 
thority under  which  the  agent  acted,  and  that  the  declarations  were 
within  its  limits. 

Declarations  of  Servant  Distinguished  from  Those  of  Agent.  —  Dec- 
larations of  a  servant  are  more  jealously  guarded  as  evidence  against  the 
principal  than  are  those  of  an  agent. 

Declarations  of  Pay- master  of  Railro.-vc  Company.  —  Pay-master  of  a 
railroad  company  is  a  servant,  and  not  an  agent,  of  the  company,  he  hav- 
ing no  discretion,  and  his  duties  being  purely  ministerial,  and  therefore 
his  loose  declarations  are  not  binding  upon  the  company. 

Declarations  of  Pay-master  of  Railroad  Company  as  to  Deduction  of 
Dues  for  Employees'  Relief  Association.  —  Declarations  of  a  pay- 
master of  a  railroad  company,  that  a  deduction  was  made  from  an  em- 
ployee's wages  for  dues  owed  to  an  employee's  relief  association,  are 
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inadmissible  to  establish  tho  employee's  membership  in  the  association, 
the  pay-master  having  no  express  authority  to  make  the  declarations,  and 
not  being  authorized  to  make  the  deduction,  althougli  the  constitution 
and  by-laws  of  the  association  authorized  the  company  to  deduct  dues 
from  members,  and  not  being  an  agent,  officer,  or  servant  of  the  associ- 
ation. 

Employees*  Relief  Association  —  Membership  —  Deduction  by  Rail- 
road Company  of  Does  from  Wages  ok  Employee. — Deduction  by 
a  railroad  company  of  dues  to  an  employees'  relief  association,  from  the 
wages  of  an  employee,  does  not  amount  to  an  acceptance  of  tho  em- 
ployee's application  to  become  a  member  of  the  association,  where  the 
constitution  and  by-laws  of  the  association  authorized  the  company  to 
deduct  dues  from  members,  but  it  does  not  appear  that  the  company  had 
been  officially  notified  by  the  association  that  the  employee  had  been  ad- 
mitted to  membership. 

Id.  — Testimony  of  Medical  Examiner.  — Testimony  of  the  medical  ex- 
aminer of  an  employees'  relief  association  is  admissible,  in  an  action  to 
recover  benefits,  to  show  that  the  plaintiff  had  never  been  accepted  as  a 
member. 

Employees'  Relief  Association  —  Evidence  —  Weekly  Benefits  —  Mor- 
tality Tables.  —  Mortality  tables  are  not  admissible  in  evidence  on  be- 
half of  t!ic  plaintiff,  in  an  action  against  an  employees'  relief  association 
to  recover  weekly  benefits  accruing  on  account  of  liis  inability  to  labor. 

Employees'  Relief  A-osociation  —  Weekly  Benefits  Accruing  Subse- 
quent TO  Commencement  of  Action  —  Assumpsit.  —  Plaintiff  cannot 
recover  any  benefits  accruing  subsequent  to  the  commencement  of  the 
action,  in  assumpsit  for  weekly  benefits  against  an  employees'  relief  as- 
sociation. 

Employees' Relief  As.sociation  —  Benefits  —  Measure  of  Damaqe.s. — 
Measure  of  damages  in  assumpsit  for  benefits  against  an  employees'  re- 
lief association  is  the  sum  stipulated  to  be  paid  under  the  charter  and 
by-laws,  and  not  such  an  amount  as  the  jurors'  consciences  may  approve 
as  just. 

Employees*  Relief  Association — "Total  Inability  to  Labor."  — 
Phrase  "  total  inability  to  labor,"  contained  in  the  constitution  and  by- 
laws of  an  employees*  relief  association,  means  a  total  inability  to  earn  a 
livelihood  at  any  employment,  and  not  at  the  particular  employment  at 
which  the  member  was  engaged  at  the  time  of  his  injury. 

Id.  —  Evidence — Receipts  for  Benefits.  —Receipts  of  the  plaintiff  for 
benefits  as  a  former  member  of  an  employees'  relief  association  are  inad- 
missible in  an  action  against  the  association  to  recover  benefits,  for  the 
purpose  of  showing  by  a  clause  therein  the  meaning  of  the  phrase  ' '  total 
inability  to  labor,"  contained  in  the  constitution  and  by-laws  of  the  asso- 
ciation, and  that  the  plaintiff  bad  knowledge  of  the  practical  construc- 
tion placed  upon  the  words. 

Assumpsit  by  William  B.  Post  against  the  Baltimore  and 
Ohio  Employees'  Relief  Association,  to  recover  weekly  benefits 
as  a  member  of  the  association.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  brings  error.  The  opiniou 
states  the  case,  with  the  exception  of  the  assignments  of  error, 
which  are  as  follows:  1.  The  admission  of  the  declarations  of 
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the  pay-master  of  the  Baltimore  and  Ohio  Railroad  Company 
that  the  dues  of  the  plaintiff  as  a  member  of  the  defendant 
associiition  had  been  deducted  from  his  wages;  2  and  3.  In- 
structions to  the  jury  that  the  deduction  by  the  railroad  com- 
pany of  the  plaintiff's  dues  amounted  to  an  acceptance  of  his 
application  to  become  a  member  of  the  defendant;  4  and  5. 
The  rejection  of  the  testimony  of  Dr.  Doerner,  the  medical  ex- 
aminer of  the  defendant,  to  show  that  the  plaintifT's  applica-^ 
tion  to  become  a  member  had  never  been  accepted;  6.  The 
admission  of  the  mortality  tables  for  the  purpose  of  enabling 
the  jury  to  ascertain  the  value  of  the  benefits  to  which  the 
plaintiff  was  entitled,  it  having  been  shown  that  the  plaintiff 
was  totally  disabled  from  working  at  his  trade;  7.  Refusing  to 
instruct  the  jury  that,  under  the  pleadings  in  the  case,  the 
plaintiff's  action  did  not  cover  any  demand  for  benefits  accru- 
ing subsequent  to  the  commencement  of  the  suit;  8  and  11. 
Instructions  that  the  words  "total  inability  to  labor,"  as  used 
in  the  constitution  and  by-laws  of  the  defendant,  so  as  to  en- 
title a  member  to  benefits,  meant  total  inability  to  earn  a  liveli- 
hood at  such  labor  as  the  plaintiff  was  engaged  in  just  before 
and  at  the  time  he  was  injured;  9  and  10.  Instructions  as  to 
the  measure  of  damages;  and  12.  The  rejection  of  receipts  for 
benefits,  given  by  the  plaintiff  when  a  former  member  of  the 
defendant,  each  of  which  contained  the  clause,  "  I  declare  on 
honor  that  during  the  period  above  stated  I  have  not  been 
able,  by  reason  of  said  sickness,  to  perform  my  accustomed 
labor,  and  have  not  done  work  of  any  kind  for  pay,"  for  the 
purpose  of  throwing  light  upon  the  construction  and  meaning 
of  the  provision  in  the  defendant's  constitution  and  by-laws, 
"total  disability  to  labor,"  or  "total  inability  to  labor,"  and 
also  to  show  that  the  plaintiff  had  knowledge  of  the  regulation 
and  of  the  course  of  dealing  between  the  defendant  and  its 
members  in  regard  to  the  practical  construction  placed  upon 
the  words. 

James  I.  Brownson,  Jr.,  and  A.  W.  and  M.  C.  Acheson,  for 
the  plaintiff  in  error. 

H.  M.  Dougan,  for  the  defendant  in  error. 

Paxson,  J.  The  plaintiff  below  was  in  the  employ  of  the 
Baltimore  and  Ohio  Railroad  Company,  and  whilst  so  em- 
ployed received  a  personal  injury  by  which  he  lost  his  left 
arm,  and  thereby  was  prevented  from  performing  any  manual 
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labor  for  a  number  of  weeks.  The  defendant  is  a  corporation 
chartered  by  the  state  of  Maryland.  In  its  act  of  incorpora- 
tion its  objects  are  stated  to  be  "to  extend  relief  in  case  of 
sickness,  injury,  old  age,  and  death,  to  the  employees  of  the 
Baltimore  and  Ohio  Railroad  Company,  and  their  families, 
and  also  to  the  employees  of  such  other  railroad  companies  as 
this  association  may  permit  to  participate  in  its  benefits,  and 
to  the  families  of  such  employees;  to  receive  deposits  on  in- 
terest from  said  employees  and  their  wives,  and  to  loan  them 
money  at  lawful  rates  of  interest,  in  order  to  provide  them 
with  or  to  improve  homesteads,  and  generally  to  promote 
their  welfare."  The  members  of  the  association  are  divided 
into  several  classes,  and  graded  as  respects  their  benefits. 
The  details  are  not  important. 

The  plaintiff  claimed  that  he  was  a  member  of  the  defend- 
ant company  at  the  time  he  was  injured,  and  entitled  to  the 
benefits  provided  by  its  charter  and  by-laws.  The  defendant 
denies  that  he  was  a  member,  and  that  he  had  ever  paid  any- 
thing in  the  way  of  dues  or  assessments.  The  plaintiff  then 
brought  this  action  of  assumpsit  to  recover  "the  amount  of  the 
benefits  to  which  he  became  entitled  upon  the  payment  of 
the  assessment  as  aforesaid."  It  will  thus  be  seen  that  the 
matter  of  his  membership  was  a  vital  question  in  the  plain- 
tifi''8  case.  The  by-laws  provide  that  "  Employees  arc  enti- 
tled to  the  benefits  of  the  association  only  from  the  date  of 
perfecting  their  applications  for  membership." 

Upon  the  trial  below,  the  plaintiff  produced  no  certificate  of 
membership,  nor  any  written  evidence  of  any  kind  showing 
that  he  was  a  member  of  the  association.  He  testified  that 
he  had  signed  an  application  to  be  admitted  as  a  member, 
but  he  had  never  been  notified  of  his  admission;  nor  had  ho 
ever  been  examined  by  the  company's  physician,  or  taken  any 
of  the  steps  required  by  the  rules  regarding  admission.  He 
further  testified,  under  objection,  that  when  he  came  to  receive 
his  monthly  pay  for  January,  1883,  the  pay-master  of  the  rail- 
road company  informed  him  that  his  dues  to  the  defendant 
company  had  been  deducted.  Samuel  Mackey,  a  witness  for 
plaintiff,  also  testified  that  he  was  present,  and  heard  the 
above  statement  by  the  pay-master.  This  was  all  the  evidence 
in  the  case  to  show  that  plaintiff  was  a  member  of  the  com- 
pany, and  upon  this  he  was  allowed  to  recover  and  hold  a 
verdict  for  $3,541. 

The  admission  of  the  declarations  of  the  pay-master  forms 
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the  subject  of  the  first  assignment  of  error.  1  quote  the  lan- 
guage of  the  assignment:  — 

The  court  erred  in  overruling  the  defendant's  objection  to 
and  admitting  the  following  offer  of  evidence  made  by  the 
plaintiff  below. 

(William  B.  Post,  the  plaintiff,  on  the  stand;  witness  had 
just  stated  that  when  he  was  paid  his  wages  for  January, 
1883,  by  the  pay-master  of  the  Baltimore  and  Ohio  Railroad 
Company,  there  was  a  shortage  in  the  amount  received  by 
him.) 

Q.  Did  you  ask  for  an  explanation  at  the  time  that  this 
payment  was  made  to  you? 

The  purpose  is  to  show  that  at  the  time  the  plaintiff  was 
paid  his  wages  for  the  month  of  January,  1883,  there  was 
deducted  from  those  wages  an  amount  of  money  which  the 
pay-master  said  was  deducted  by  reason  of  the  plaintiff's  mem- 
bership in  the  defendant  association. 

This  was  objected  to,  the  objection  was  overruled,  and  a  bill 
sealed.     The  witness  then  proceeded. 

Q.  What  explanation  was  given,  if  any?  A.  The  pay- 
master told  me  that  the  reason  my  pay  was  short  was  because 
the  insurance  money  was  deducted  from  it. 

This  declaration  was  received,  and  allowed  to  go  to  the  jury 
as  proof  of  the  fact  of  plaintiff's  membership.  Moreover,  it 
was  the  only  proof  in  the  case. 

I  may  observe  just  here,  in  passing,  that  in  point  of  fact 
there  was  no  deduction  from  his  wages  on  account  of  dues  to 
the  association.  If  the  fact  depended  on  oral  testimony  I 
would  not  state  it  in  this  positive  manner.  The  pay-roll  itself 
was  produced  upon  the  trial  in  the  court  below,  and  showed 
upon  its  face  that  no  such  deduction  had  been  made,  but  that 
on  the  contrary  it  arose  from  a  discrepancy  in  regard  to  time, 
the  plaintiff  claiming  he  had  made  more  time  than  the  com- 
pany's time-book  showed.  There  was  also  proof  uncontra- 
dicted, that  plaintiff's  application  had  never  been  acted  upon, 
and  that  he  had  never  been  admitted  to  membership.  The 
admission  of  the  pay-master's  declarations,  however,  must  be 
considered  in  view  of  the  case  as  it  stood  at  the  time  they  were 
offered. 

There  was  no  proof  produced  by  the  plaintiff  at  any  stage 
of  the  cause  that  the  pay-master  had  any  authority  to  make 
such  a  declaration,  or  that  he  was  authorized  to  make  any 
deduction  from   plaintiff's  wages  on  account  of  dues  to  the 
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ilofendant  company,  or  that  he  was  an  agent,  oflRcer,  or  even  a 
eervant  of  the  company.  He  was  merely  the  servant  of  the 
Baltimore  and  Ohio  Railroad  Company,  another  and  distinct 
corporation.  The  latter  company  had  no  power  to  admit  a 
man  to  membership  in  the  defendant  corporation,  yet  what 
the  railroad  company  could  not  do,  one  of  its  employees  has 
practically  done,  and  that  by  a  mere  loose  declaration,  which, 
if  made  by  him,  he  had  no  authority  to  make,  and  which 
hound  no  one  but  himself.  Such  a  result  can  only  come 
from  an  error  somewhere.  That  it  has  its  source  in  the  erro- 
neous admission  of  the  pay-master's  declarations,  is  very  plain 
to  our  view. 

It  is  true,  the  plaintiEf  put  in  evidence,  subsequent  to  the 
ruling  of  the  court  upon  this  question,  the  constitution  and 
by-laws  of  the  defendant  company.  It  is  there  provided  that 
"  all  the  contributions  due  by  the  members  of  this  society 
shall  be  paid  in  advance,  by  being  deducted  from  the  monthly 
wages  due  them  by  either  of  the  companies  aforesaid,  and 
every  person  signing  these  rules  hereby  assents  to  such  re- 
duction." From  this,  it  was  argued  that  the  railroad  com- 
pany had  the  right  to  deduct  the  dues  from  the  plaintiflF'a 
wages,  that  the  pay-master  was  the  company's  agent  for  that 
purpose,  and  that  his  declarations  while  in  the  performance 
of  that  duty  were  competent  evidence  of  the  fact  of  such  de- 
duction. The  whole  of  this  proposition  is  unsound.  In  the 
first  place,  the  railroad  company  could  only  deduct  dues  from 
members.  This  could  only  be  done  after  being  oflScially  noti- 
fied by  defendant  company  that  the  employee  had  been  ad- 
mitted to  membership.  Without  such  notice,  a  deduction  of 
dues  from  one  of  its  employees  would  have  been  merely  an 
unlawful  act,  which  would  bind  no  one  but  itself.  In  the 
second  place,  the  fact,  if  it  be  so,  that  the  railroad  company 
was  the  agent  of  the  defendant  company  to  collect  the  dues 
from  the  employees  of  the  former,  does  not  constitute  the  pay- 
master its  agent  for  any  purpose,  much  less  to  bind  it  by  his 
declarations.  Considering,  for  the  sake  of  tlic  argument,  that 
lie  was  an  agent  of  the  railroad  company,  and  that  liis  decla- 
rations might  bind  his  employer,  it  by  no  means  follows  that 
they  would  bind  another  corporation,  which  had  never  em- 
ployed him,  and  probably  did  not  know  of  his  existence.  But 
the  declarations  in  question  would  not  have  bound  the  railroad 
company,  for  the  reason  that  he  had  no  authority  to  make 
them,  nor  were  they  properly  in  the  course  of  his  employment. 
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No  more  dangerous  kind  of  evidence  exists  than  this,  and  no 
case  could  more  fully  illustrate  its  danger  than  the  one  in 
hand. 

The  uncontradicted  evidence  showed  that  the  pay-master 
had  nothing  to  do  with  deductions  for  dues;  that  he  did  not 
handle  the  amount  of  such  deductions;  the  money,  therefore, 
did  not  pass  through  his  hands;  that  whatever  deductions 
were  made  from  the  pay-rolls  were  made  by  other  officers; 
that  he  had  nothing  to  do  with  the  data  from  which  the  pay- 
roll was  made  up,  or  the  method  of  reaching  that  result;  that 
when  the  pay-rolls  were  made  up  by  the  proper  officers,  and 
sent  to  him,  his  duty,  and  his  only  duty,  was  to  pay  the  men 
the  balance  due  thereon.  So  that  the  declaration  of  this  pay- 
master was  as  to  what  some  one  else  had  done  at  some  other 
time  and  some  other  place. 

As  the  railroad  company  was  only  an  agent  for  a  specific 
purpose,  it  could  only  bind  its  principal,  the  defendant  com- 
pany, by  an  act  done  within  the  scope  of  its  authority.  Its 
authority  only  extended  to  the  single  act  of  collecting  dues 
from  the  members  of  the  association.  If  it  collected  dues 
from  a  stranger,  without  any  notification  from  the  association 
that  he  was  a  member,  it  might  bind  itself,  but  it  could  not 
thereby  bind  the  association,  force  upon  it  a  member  which 
it  had  not  accepted,  and  render  it  liable  to  him  for  benefits. 
Authority  must  be  shown  to  make  the  collection,  or  a  subse- 
quent ratification  of  the  unauthorized  act:  Twelfth  Street  Mar- 
ket Co.  v.  Jackson,  102  Pa.  St.  269;  Kerns  v.  Piper,  4  Watts, 
222;  Hackney  v.  Allegheny  County  Ins.  Co.,  4  Pa.  St.  185; 
Reaney  v.  Cnlhertson,  21  Id.  507;  Greene  v.  Lycoming  Fire  Ins. 
Co.,  91  Id.  387.  Neither  authority  nor  ratification  is  to  be 
found  within  the  four  corners  of  this  record.  An  agent's  au- 
thority cannot  be  shown  by  his  own  declarations:  Grim  v. 
Bonnell,  78  Id.  152;  Whiting  v.  Lake,  91  Id.  349.  A  party 
who  avails  himself  of  the  act  of  an  agent  must,  in  order  to 
give  in  evidence  his  declarations  to  charge  his  principal,  prove 
the  authority  under  which  the  agent  acted.  The  burden  of 
proof  lies  on  him  to  establish  the  agency,  and  the  extent  of  it: 
Hays  V.  Lynn,  7  Watts,  525;  American  Life  Insurance  and  Trust 
Co.  y.  Shultz,  82  Pa.  St.  46. 

But  the  pay-master  was  not  even  the  agent  of  the  railroad 
company;  he  was  a  mere  servant.  The  distinction  between 
these  classes  of  employees  is  sometimes  lost  sight  of,  and  when 
it  is,  injustice  is  likely  to  follow.     The  distinction  is  well 
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stated  by  Dr.  Wharton  in  his  book  on  evidence:  "  We  must 
remember  that  a  servant  moves  within  a  limited  orbit,  one 
far  more  limited  than  that  of  an  agent;  and  that  consequently 
the  admissions  of  a  servant  are  more  jealously  guarded  than 
are  those  of  an  agent.  An  agent  is  authorized  to  exercise 
discretion;  when  a  servant  is  authorized  to  exercise  discretion, 
then  he  ceases  to  bo  a  servant,  and  becomes  an  agent.  Tiioso 
dealing  with  a  mere  servant,  knowing  him  to  be  such,  know 
that,  except  in  the  immediate  discharge  of  a  mechanical  duty, 
ho  is  not  authorized  to  bind  his  master  by  his  admissions. 
Hence,  ordinarily,  a  master,  except  within  such  range,  is  not 
so  bound":  2  Wharton  on  Evidence,  sec.  1182.  The  pay- 
master in  this  case  was  clothed  with  no  discretion.  He  was  a 
mere  servant  to  perform  a  purely  ministerial  duty,  viz.,  to  pay 
the  men  the  amount  respectively  appearing  to  be  due  them 
from  the  railroad  company  by  the  monthly  pay-rolls  sent  to  him 
for  that  purpose.  He  had  no  authority  to  withhold  any  por- 
tion, for  any  purpose,  of  the  amount  designated  in  the  pay-roll. 
Having  no  discretion,  no  duties  to  perform  that  were  not  min- 
isterial, he  cannot  be  said  to  be  the  agent  of  the  company  in 
any  proper  sense.  He  was  an  employee,  with  certain  defined 
duties,  just  as  are  the  brakemen,  switch-tenders,  engineers, 
firemen,  and  the  thousands  of  other  employees  who  are  always 
to  be  found  in  the  service  of  a  great  railroad  company.  To 
dignify  such  employments  by  the  name  of  agents  would  not 
only  be  grotesque,  but  a  serious  innovation  in  the  law  as  it 
has  always  been  understood.  And  if  we  go  further  and  hold 
the  employer  responsible  for  all  the  loose  declarations  of  this 
army  of  servants,  it  is  not  difficult  to  sec  endless  confusion 
and  injustice  as  the  result.  In  Fairlie  v.  Hastings,  10  Ves. 
126,  it  was  said  by  Sir  William  Grant,  in  discussing  this  sub- 
ject: "An  agent  may  undoubtedly  within  the  scope  of  his 
authority  bind  his  principal  by  his  agreement,  and  in  many 
cases  b}'  his  acts.  What  the  agent  has  said  may  be  what 
constitutes  the  agreement  of  the  principal;  or  the  representa- 
tions or  statements  may  be  the  foundation  of  or  the  induce- 
ment to  the  agreement.  Therefore,  if  writing  is  not  necessary 
by  law,  evidence  must  be  admitted  to  prove  the  agent  did 
make  the  statonieiit  or  representation.  So  with  regard  to 
nets  (loii'\  the  words  with  which  lhc?o  acts  are  accompanied 
frequently  tend  to  determine  their  quality.  The  party,  there- 
fore, to  be  bound  by  the  act  must  be  affected  by  the  words. 
But,  except  in  the  one  or  the  other  of  those  ways,  T  do  not 
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know  how  what  is  said  by  an  agent  can  be  evidence  against 
his  principal.  The  mere  assertion  of  a  fact  cannot  amount  to 
proof  of  it,  though  it  may  have  some  relation  to  the  business 
in  which  the  person  making  that  assertion  was  employed  as 

agent If  any  fact  material  to  the  interests  of  either 

party  rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved  by 
his  testimony,  not  by  his  mere  assertion." 

In  the  case  in  hand  the  fact  to  be  proved  was  that  the  rail- 
road company  had  deducted  plaintiff's  dues  from  his  January 
pay.  No  attempt  to  prove  this  in  a  legitimate  way  was  made. 
The  pay-master  was  a  competent  witness,  and  if  he  had  knowl- 
edge of  the  matter,  could  have  been  called  and  sworn.  Instead 
of  doing  so,  the  plaintiff  was  allowed  to  prove  his  declarations, 
not  as  to  anything  he  had  done,  but  what  some  other  persons 
had  done  some  time  before.  The  danger  of  admitting  such 
loose  declarations  is  shown  by  the  fact  found  by  the  jury,^ 
that  the  dues  have  been  deducted,  in  the  face  of  clear,  uncon- 
tradicted evidence  to  the  contrary. 

What  an  agent  says  in  the  course  of  his  employment,  and 
within  his  authority,  is  evidence  against  his  emplower,  because 
it  thus  becomes  the  act  of  the  principal.  Thus  if  A  is  the 
agent  of  B  to  make  a  contract  for  the  latter,  what  A  says  in 
regard  to  the  contract  at  the  time  it  is  being  made  is  a  part  of 
the  contract;  it  is  the  equivalent  of  the  sayings  or  acknowl- 
edgments of  the  principal.  They  may  be  explanatory  of  the 
agreement,  or  determine  the  quality  of  the  act  which  they 
accompany,  and  therefore  must  be  binding  on  the  principal  as 
the  act  or  agreement  itself.  The  declarations  or  admissions 
of  an  agent  in  such  cases  are  admissible,  not  for  the  purpose 
of  establishing  the  truth  of  the  facts  stated,  but  as  representa- 
tions b}'  which  the  principal  is  as  much  bound  as  if  he  made 
them  himself,  and  which  are  equally  binding,  whether  the  fact 
be  true  or  false:  Phillips  on  Evidence,  73;  Ilannayv.  Stewart, 
6  Watts,  487;  and  where  a  principal  is  bound  for  the  acts  or 
declarations  of  his  agent,  it  is  generally  for  the  reason  that 
said  acts  or  declarations  have  led  up  or  been  the  inducement 
to,  or  explain,  or  qualify,  or  form  part  of,  some  contract,  or 
have  caused  some  act  to  be  done  upon  the  faith  thereof. 

It  has  been  seen  that  the  declarations  of  the  pay-master  re- 
lated to  a  past  occurrence  over  which  he  had  no  control.  In 
Fawcett  v.  Bigley,  59  Pa.  St.  411,  tlie  defendant's  barges  broke 
from  their  moorings,  ran  into  the  plaintiff's  barges,  and  de- 
stroyed one  of  them  and  its  cargo.     Declarations  of  the  agent 
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of  the  defendant  who  had  charge  of  his  barges,  made  within 
an  hour  after  the  accident,  could  not  be  given  in  evidence  to 
charge  the  defendant.  To  the  same  point  are  Pennsylvania 
R.  R.  Co.  V.  Books,  bl  Id.  339;  Patton  v.  Minesinger,  25  Id.  393; 
Bigley  v.  Williams,  80  Id.  107.  Nor  is  the  declaration  of  an 
existing  fact  by  an  agent  necessarily  admissible.  It  depends 
upon  its  circumstances  to  make  it  so.  It  must  be  strictly 
within  the  line  of  the  authority  of  the  agent:  Hanover  Water 
Co.  y.  Ashland  Iron  Co.,  84  Id.  279;  Fairlie  v.  Hastings,  supra. 
We  need  not  pursue  this  branch  of  the  case  further.  Wo 
are  clearly  of  the  opinion  that  it  was  error  to  admit  the  decla- 
ration.s  of  the  pay-master.  This  disposes  of  the  first  assign- 
ment of  error.  The  second  and  third  are  also  sustained. 
Aside  from  the  declarations  referred  to,  there  was  nothing  to 
sustain  these  portions  of  the  charge  of  the  learned  judge. 
We  think  the  evidence  of  Dr.  Doerner  should  have  been  re- 
ceived. (See  fourth  and  fifth  assignments.)  He  was  the 
medical  examiner  of  the  defendant  company,  and  the  evi- 
dence was  offered  by  the  latter,  as  links  in  the  chain,  to  show 
that  plaintiff  had  never  become  a  member  of  the  association. 
When  such  loose  declarations  had  been  admitted  to  prove  his 
membership,  surely  the  defendant  company  had  the  right  to 
show  that  he  had  never  been  examined  by  the  medical  oflQcer, 
as  required  by  the  rules,  and  that  he  had  never  been  accepted 
as  a  member.  It  was  also  error  to  admit  in  evidence  the 
Combined  Experience  Mortality  Tables.  (Sixth  assignment.) 
The  plaintiff  was  suing  for  weekly  benefits,  and  the  mortality 
tables  had  nothing  to  do  with  the  case.  We  also  sustain  the 
seventh  assignment.  The  court  was  asked  to  instruct  the 
jury  that  "under  the  pleadings  in  the  case,  the  plaintiff's  ac- 
tion does  not  cover  any  demand  for  any  benefits  accruing 
subsequent  to  the  commencement  of  the  suit."  This  was  re- 
fused. The  narr.  was  in  assumpsit  for  the  benefits,  and  only 
such  could  be  recovered  in  this  action  as  were  due  at  the  time 
the  writ  issued.  In  this  connection,  we  may  refer  to  the  ques- 
tion of  the  measure  of  damages.  The  learned  judge  charged 
the  jury  that  "  there  is  no  fixed  rule  by  which  damages  can 
be  ascertained  in  a  case  of  this  kind.  You  will  carefully  con- 
sider this  question,  and  do  that  which  your  consciences  will 
approve  of  as  an  act  of  justice  to  both  parties,  and  then  neither 
will  have  a  right  to  complain."  This  was  clearly  error,  as  it 
left  the  jury  no  standard  save  their  own  consciences,  which  is 
too  uncertain  for  practical  purposes.     As  the  plaintiff  sued  for 
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his  benefits,  it  is  clear  the  measure  of  damages  would  be  the 
stipulated  sum  he  was  entitled  to  under  the  charter  and  by- 
laws of  the  company,  provided  his  membership  was  estab- 
lished. 

The  declaration  was  not  for  the  refusal  of  the  company  to 
admit  him  to  membership,  but,  as  before  stated,  to  recover  his 
benefits  as  a  member,  and  the  breach  was  a  mere  refusal  to 
pay  them.  If  this  verdict  is  allowed  to  stand,  I  see  nothing 
to  prevent  a  recovery  for  benefits  accruing  subsequent  to  the 
commencement  of  the  action.  We  also  think  the  court  below 
erred  in  its  construction  of  the  words  "total  inability  to  labor," 
contained  in  the  constitution  and  by-laws.  This  was  a  relief 
association,  not  an  accident  insurance  company.  Its  object 
was  to  relieve  its  members  during  the  time  when  they  were 
unable  to  work  by  reason  of  injury  or  sickness.  Hence,  if  a 
member  was  injured  in  such  a  way  that  he  could  no  longer 
earn  a  livelihood  at  the  particular  labor  in  which  he  was  em- 
ployed at  the  time  of  the  accident,  yet  was  capable  of  earning 
as  much  or  more  money  in  some  other  employment,  it  was 
certainly  not  the  object  of  the  association,  as  expressed  by  its 
charter  and  by-laws,  that  he  should  remain  idle,  and  draw 
benefits  all  his  life.  The  evidence  shows  that  the  plaintiff 
was  taken  back  into  the  employ  of  the  railroad  company 
about  two  months  after  his  injury,  and  was  so  retained  until 
after  a  second  discharge, — the  first  of  which  was,  according  to 
his  own  testimony,  for  drunkenness,  and  the  second  for  inat- 
tention to  his  duties.  The  twelfth  assignment  is  not  sus- 
tained. 

Judgment  reversed. 

Agency.  —  No  one  has  right  to  rely  on  statements  of  agent  concerning  his 
own  agency:  Bond  v.  Pontiac  etc.  R  R.  Co.,  62  Mich.  643;  4  Am.  St.  Rep. 
885,  and  note  891;  Caiman  v.  Colgate,  69  Tex.  88. 
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Menk  v.  Home  Insurance  Company. 

[76  Califobnia,  61.] 
Iotxtkakoe.  —  Claim  that   Building  was  Warranted  to  bb  Ooc?irpin> 
BY  the  Assured  and  his  Family  cannot  be  sustained  when  his  an* 
Bwer  to  the  question  contained  in  tho  application,  "Each  story,  how 
occupied?"  is  this:  "Second  story,  by  tenant  as  a  lodging-house." 
Ikbukancb.  —  Where  Agent  of  tue  Insurer  Makes  out  the  Applica- 
tion, having  Knowledge  of  the  Facts,  the  company  cannot  urge  in 
defense  of  an  action  for  losses  suffered  that  tho  statements  contained  in 
such  application  are  defective  or  false. 
Iksttrance.  —  Conditions  of  a   Policy  must   be  Treated  as  Waived^ 
Which,  to  the  Knowledge  of  the  Agent,  would  make  the  policy 
void  as  soon  as  delivered.     Otherwise  the  company  would  knowingly 
receive  the  money  of  the  applicant  without  value  returned,   and   the 
whole  transaction  would  be  a  palpable  fraud. 
Insurance  —  Construction  op  Policy.  —  Where  the  application  is  for  in- 
surance on  a  frame  building  and  cellar,  and  is  referred  to  in  the  policy 
in  aid  of  the  description,  the  omission  from  the  policy  of  the  wordi 
"the  cellar"  is  immaterial;  and  the  assured,  in  the  event  of  a  loss,  is 
entitled  to  recover  for  the  same  property  as  though  these  words  had  been 
copied  into  the  policy. 
Insurance.  —  Evidence  of  the  Destruction  of  Property  Other  than 
That  Insured  may  be  received  on  behalf  of  plaintiff,  when  the  insur- 
ance company  makes  the  defense  that  lio  had  burned  his  own  property. 
Reversal  will  not  be  Ordered  on  Account  of  the  Admission  of  Im- 
material Evidence,  where  it  does  not  appear  that  the  jury  acted  upon 
it  to  the  prejudice  of  the  appellant. 
PaAcmoE.  —  The   Sufficiency   of  the  Evidence  to  Sustain  any  Par- 
ticular Finding  cannot  be  questioned  under  a  general  specification 
that  "  there  was  no  evidence  which  proved  or  tended  to  prove  that  the 
plaintiff  at  any  time  complied  with  or  performed  all  the  conditions  or 
any  of  the  conditions  of  the  contract  of  insurance  by  him  to  be  per- 
formed." 

US 
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Olney  and  Byrne,  A.  B.  Dibble,  Van  Ness  and  Roche,  and 
Byrne  and  Cross,  for  the  appellant. 

Gaylord  and  Searls,  for  the  respondent. 

The  Court.  This  cause  was  heard  and  determined  in  de- 
partment. A  rehearing  was  granted,  and  it  comes  before  us 
again. 

Upon  further  examination,  we  adhere  to  the  former  opinion 
filed,  and  the  judgment  and  order  appealed  from  are  affirmed, 
for  the  reasons  given  in  the  opinion  of  department  one,  filed 
August  30,  1887. 

The  following  is  the  opinion  above  referred  to:  — 

Temple,  J.  Suit  was  brought  upon  a  policy  of  insurance 
issued  by  the  defendant;  and  from  the  judgment  rendered  in 
the  action  against  the  defendant,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  this  appeal  is  taken. 

The  application  and  survey  were  expressly  referred  to  and 
made  part  of  the  policy,  and  it  was  further  stipulated  that 
such  application  and  survey  should  be  considered  a  part  of 
the  contract  and  a  warranty  by  the  assured,  and  that  any 
false  representation  by  the  assured  of  the  condition,  situation, 
or  occupancy  of  the  property,  or  any  omission  to  make  known 
any  fact  material  to  the  risk,  or  any  over-valuation,  should 
render  the  policy  void. 

Among  other  defenses,  it  was  claimed  that  there  was  an 
over-valuation  of  the  property  and  a  misrepresentation  as  to 
its  value;  that  a  portion  of  the  premises  was  occupied  by  a 
tenant  as  a  saloon  for  the  sale  of  liquors,  which  fact  was  not 
mentioned  in  the  application,  which  stated  as  to  the  occu- 
pancy of  the  premises:  "First  story  by  applicant  as  a  brew- 
ery; the  second  story  as  a  lodging-house,  and  family  residence 
in  the  rear." 

It  was  also  claimed  on  the  trial,  although  there  was  no  spe- 
cial plea  of  such  defense,  that  the  application  contained  a 
warranty  in  the  above-quoted  language  that  the  applicant 
resided  with  his  family  on  the  premises,  whereas,  in  fact,  he 
did  not  reside  there,  but  the  premises  were  occupied  by  a  ten- 
ant. In  addition  to  the  above  language  bearing  upon  this  last 
point,  the  application  in  reply  to  the  question,  "  Each  story, 
how  occupied?"  has  this:  "  Second  story,  by  tenant  as  a  lodg- 
ing-house." It  is  plain  that  there  is  no  representation  that 
the  applicant  personally  resided  there.  The  rear  was  occu- 
pied as  a  residence  by  the  tenant  who  had  the  lodging-house. 


160  Menk  v.  Home  Insurance  Co.  [Cal. 

On  the  trial  the  plaintiff  w.'S  permitted  to  testify,  against 
the  objection  and  exception  o(  the  defendant,  that  the  appli- 
cation was  in  fact  mado  out  by  an  agent  of  defendant  by  the 
name  of  Burckhaltcr,  and  that  the  plaintiff  did  not  know  what 
representations  it  contained;  and  further,  that  the  agent  knew 
all  about  the  premises,  and  the  manner  in  which  they  were 
occupied,  and  their  value.  There  was  other  testimony  to  the 
same  effect.  It  is  claimed  that  this  was  error,  and  the  case  of 
Menk  v.  Commercial  Insurance  Company  of  California,  70  Cal. 
585,  is  relied  upon  as  authority. 

That  was  a  case  by  the  same  plaintiff  to  recover  for  the 
same  loss,  the  property  being  insured  in  the  two  companies  at 
the  same  time,  Burckhaltcr  being  the  agent  for  both  com- 
panies. 

Counsel  assert  that  the  language  of  the  two  complaints  is 
practically  identical.  In  that  case  this  court  said  in  effect 
tluit  the  complaint  alleged  that  the  policy  was  issued  upon  an 
application  made  and  signed  by  the  plaintiff,  and  that  such 
testimony  was  in  contradiction  of  the  complaint,  and  should 
have  been  ruled  out.  The  language  of  that  complaint  is  not 
before  us,  except  in  the  statements  quoted  from  the  opinion. 
In  this  case  the  allegation  is  simply,  "A  copy  of  the  appli- 
cation of  plaintiff  for  said  insurance,  referred  to  in  said  policy, 
is  also  hereto  annexed."  Obviously  this  is  not  an  allegation 
that  the  application  was  made  out  by  the  plaintiff.  Of  course, 
whoever  made  it  out,  it  was  the  application  of  the  plaintiff, 
and  was  signed  by  him  or  his  agent.  The  only  point  in  the 
offered  testimony  was,  that  if  the  agent,  knowing  all  the  essen- 
tial facts,  made  out  the  application  for  plaintiff,  the  company 
cannot  take  advantage  of  defective  statements  contained  in  it 
as  not  complying  with  the  requirements  of  the  company;  nor 
would  misstatements  be  fatal  to  the  claim  of  plaintiff  which 
the  agent  well  knew  to  be  false  when  he  made  out  the  applica- 
tion, received  the  money  of  the  applicant,  and  issued  the 
policy. 

The  tendency  of  the  decisions  is  plainly  to  hold  all  those 
conditions  waived,  which,  to  the  knowledge  of  the  agent, 
would  make  the  policy  void  as  soon  as  delivered.  Otherwise 
the  company  would  knowingly  receive  the  money  of  the  appli- 
cant without  value  returned,  and  the  whole  transaction  would 
be  a  palpable  fraud:  Kruger  v.  Western  Fire  and  Marine  Ins. 
Co.,  72  Cal.   91;  1  Am.    St.   Rep.   42.     This    coofiideratioa 
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answers  several  points  made  by  the  defendant,  which  need 
not  be  further  referred  to. 

It  is  claimed  that  the  plaintiff  was  allowed,  against  the 
objection  of  defendant,  to  prove,  in  making  out  his  loss,  the 
value  of  property  not  insured.  The  application  describes 
the  property  as  follows:  "Viz.,  $2,000  on  his  two-story  frame 
building  and  cellar,  value  $6,700;  the  first  story  occupied  as 
a  brewery,  the  second  story  as  a  lodging-house,  and  family 
residence  in  rear;  $400  on  his  brewery  apparatus,  such  as 
kettle,  beer-kegs,  tubs,  faucets,  cooler,  and  tools,  value  $1,400; 
$100  on  his  household  furniture  contained  therein,  value  $300; 
situate  north  side  Front  Street,  Truckee,  Nevada  County,, 
California." 

In  the  policy  the  property  is  described  thus:  "Viz.,  $2,000^ 
on  his  two-story  frame  building  occupied  as  a  brewery,  lodging- 
house,  and  family  residence  in  rear,  situate  north  side  Front 
Street,  Truckee,  Nevada  County,  California;  $400  on  his  brewery 
apparatus,  and  $100  on  his  household  furniture  contained 
therein;  $2,500  other  concurrent  insurance  permitted,  refer- 
ence being  had  to  application  and  survey  No.  88038,  on  file  in 
this  oflSce,  which  is  made  a  part  thereof." 

The  words  "  and  cellar "  are  omitted  in  the  policy.  The 
amount  of  insurance,  two  thousand  dollars,  was  asked  upon 
the  frame  building  and  cellar,  which  were  together  valued  at  six 
thousand  seven  hundred  dollars.  No  separate  valuation  was- 
placed  upon  the  frame  building,  nor  was  any  insurance  asked. 
upon  it  as  a  separate  property.  The  cellar  was  inclosed  by^ 
the  frame  building,  and  probably  when  he  came  to  write  the 
policy,  the  agent  concluded  that  the  two  constituted  one  build- 
ing. The  cellar  was  in  the  rear  portion  of  the  frame  building, 
and  "was  a  stone  building,  having  its  floor  somewhat  lower 
than  that  of  the  frame  building,  and  rising  thirteen  or  four- 
teen feet  above  the  level  at  that  floor,  but  not  as  high  as  the 
ceiling  by  about  five  feet.  *It  was  made  of  rocks;  walls  two 
feet  thick.  Had  iron  doors.  Covered  on  top  with  bricks,  and 
fourteen  inches  of  dirt.'  " 

The  application  was  expressly  referred  to  in  aid  of  the 
description.  There  can  be  no  doubt  that  the  cellar  was  in- 
cluded in  the  policy. 

We  are  unable  to  discover  any  error  in  the  admission  of 
evidence  in  regard  to  the  personal  property.  Read  in  con- 
nection with  the  application,  it  seems  plain  that  the  articles 
for  which  the  recovery  was  had  were  included  in  the  policy. 

Am.  St.  Rkp.,  Vol.  IX.  — 11 
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Wo  seo  no  injury  to  tbc  defendant  in  the  fact  thai  the  plain- 
tiff was  allowed  to  testify  as  to  the  loss  of  other  property 
beside  that  which  was  insured.  It  was  a  part  of  the  state- 
ment as  to  what  was  burned,  and  then  it  had  a  bearing  upon 
the  issue  tendered  by  the  defense,  that  plaintiff  had  burned 
his  own  property. 

The  plaintiff  was  allowed  to  read  in  evidence  his  afBdavit, 
which  was  prepared  soon  after  the  fire,  to  make  proof  of  loss. 
The  effect  of  the  paper  as  evidence  was  expressly  limited  by 
the  court  to  showing  that  he  had  made  the  affidavit.  The 
most  that  can  be  said  about  it  is,  that  the  evidence  was  im- 
material. In  the  face  of  the  fact  that  the  plaintiff  had  been 
on  the  stand,  and  had  testified  fully  as  to  the  facts  within  his 
knowledge,  we  will  not  presume  that  the  jury  could  have  dis- 
regarded the  positive  injunctions  of  the  court.  We  do  not 
think  that  the  error,  if  it  were  error,  could  have  prejudiced 
the  rights  of  the  defendant.  It  does  not  appear  that  the  afB- 
davit was  ever  sent  to  the  defendant,  and  if  it  had  been,  and 
the  defendant  set  up  as  a  defense  the  alleged  breach  of  the 
contract  in  making  the  statement  charged  to  be  false,  we  see 
no  materiality  in  it. 

The  evidence  offered  to  show  that  liquor  had  been  sold  to 
Indians,  admitting  its  materiality,  was  clearly  incompetent. 

The  defendant  is  not  in  a  position  to  make  the  point  that, 
by  the  terms  of  the  contract,  if  the  parties  could  not  agree 
upon  the  amount  of  loss,  it  should  be  referred  to  arbitration. 
Waiving  the  question  as  to  whether  it  should  have  been 
pleaded,  there  is  no  specification  in  the  statement  on  motion 
for  a  new  trial  of  insufficiency  of  the  evidence,  under  which  it 
could  be  raised.  A  general  statement  that  there  was  no  evi- 
dence which  proved  or  tended  to  prove  that  the  plaintiff  at 
any  time  complied  with  or  performed  all  the  conditions  or  any 
of  the  conditions  of  the  contract  of  insurance,  by  him  to  be 
performed,  would  not  be  sufficient. 

Judgment  and  order  affirmed. 

I.vscRANCE  —  Company  Bound  by  Acts  op  its  Agent.  —  Company  is 
estopped  from  denying  truth  of  false  statements  written  in  blanks  in  printed 
forms  of  apxilication  by  its  agent  witliout  knowledge  of  insured,  although  in- 
sured signed  application,  and  agent,  liaving  been  truthfully  ixiformed  of  the 
condition  of  the  premises,  issued  the  policy:  Conlinrnt/dctc.  v.  Pcarce,  39  Kan. 
3%;  7  Am.  St.  Rep.  557,  and  note  5G5;  Wc.'dern  ctr.  v.  Rector,  85  Ky.  294; 
Dunlxtr  V.  Pluenix  etc.,  72  Wis.  492.  Where  an  agent  delivers  policy  of  in- 
Burance  which  acknowledges  on  its  face  that  the  premium  has  been  paid, 
Bucli  acknowledgment  concludes  the  company  from  ^subsequently  assailing  the 
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policy  on  account  of  failure  to  pay  premium,  unless  the  samo  was  procured  by 
fraud  or  through  a  mistake:  Home  etc.  v.  Oilman's  Ex'r,  112  Ind.  7.  Com- 
pany is  chargeable  with  mistakes  of  agents  in  filling  up  applications:  Insur- 
ance Co.  V.  Williams,  39  Ohio  St.  584;  48  Am.  Rep.  474;  Combs  v.  Hannibal 
etc.  Co.,  43  Mo.  148;  97  Am.  Dec.  383.  Company  is  bound  by  acts  of  its 
agent:  Miller  v.  Phoenix  etc.,  27  Iowa,  203;  1  Am.  Rep.  2G2.  Policy  is  not 
invalidated  because  of  misstatements  therein  of  material  facts,  when  filled 
out,  issued,  and  renewed  by  its  agent,  after  his  personal  inspection  of  tho 
premises,  unless  there  is  fraud  on  the  part  ol  insured:  Beal  v.  Park  etc.  Co., 
IG  Wis.  241;  82  Am.  Dec.  719.  Company  must  bear  loss  sustained  by  mis- 
conduct or  disobedience  of  its  agent  acting  within  scope  of  his  authority, 
rather  than  the  insured,  who  has  dealt  fairly  with  him  without  notice:  Com- 
mercial  etc.  Co.  v.  State,  113  Ind.  331. 

Insurance  —  Waiver  of  Conditions. — General  agent  may  waive  condi- 
tion inserted  in  policy  issued  by  tho  company.  Condition  is  waived  by  issu- 
ance of  a  policy  by  a  general  agent  who  knows  of  and  assents  to  facts  which 
constitute  a  breach  of  such  condition.  Waiver  of  breach  of  condition  at  tho 
issuance  of  policy  continues  in  favor  of  all  renewals  of  such  policy:  Kruger 
v.  Western  etc.  Co.,  72  Cal.  91;  1  Am.  St.  Rep.  42,  and  note  45.  Conditions 
are  deemed  waived  as  to  misstatements  of  encumbrances,  where  company 
through  its  agent  had  knowledge  at  tho  time  of  tho  application  of  the  fact  that 
property  was  encumbered:  Wilson  v.  Minnesota  etc.  Ass'n,  3G  Minn.  112;  1 
Am.  St.  Rep.  659,  and  note  660.  To  the  same  efi'ect  as  to  waiver  of  forfeiture 
of  policy  is  OsMWi  e<c.  v.  Ger mania  etc.  Co.,  71  Wis.  454;  5  Am.  St.  Rep. 
233,  and  note  236.  Agent  authorized  to  deliver  policies  and  receive  pay- 
ment may  waive  tlie  payment  of  the  premium  in  cash,  notwithstanding  a 
stipulation  in  policy  to  the  contrary:  Home  etc.  v.  Gilmau's  Ex'r,  112  Ind.  7. 
A  provision  in  a  policy  requiring  assured  in  case  of  loss  to  give  notice  im- 
mediately to  insurer,  and  produce  certificate  of  preliminary  proof  from  a 
notary  or  magistrate,  is  waived,  if  insurer,  after  learning  of  loss,  makes  no 
objection  to  want  of  notice  and  preliminary  proof,  but  joins  in  proceedings 
for  determining  loss  by  arbitration;  and  this  is  true,  although  policy  contains 
provision  "that  no  condition  thereof  shall  be  altered,  waived,  etc.,  except  by 
written  indorsement  of  president,"  etc. :  Carroll  v.  Oirard  etc.  Co.,  72  Cal. 
297.  It  is  settled  that  any  condition  of  a  contract  of  insurance  may  be 
waived  by  parol  by  the  company:  King  v.  Council  Bluffs  etc.,  12,  Iowa,  310. 
Plaintiff  relying  upon  waiver  by  company  of  conditions  in  a  policy  must  plead 
such  waiver:  Eiseman  v.  Hawheye  etc.,  74  Iowa,  11.  Clause  in  a  policy  deny- 
ing insured's  right  to  claim  "a  waiver  by  reason  of  any  acts  of  any  agent, 
unless  such  waiver  is  specially  authorized  in  writing  over  signature  of  the 
president,"  etc.,  does  not  extend  to  stipulations  of  conditions  to  be  performed 
after  loss  occurs,  such  as  giving  notice,  furnishing  proof,  etc. :  Traveler's  etc 
Co.  V.  Harney,  82  Va.  949. 
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Cox  V.  McLaughlin. 

[70  California,  60.) 

Amendment  CHAitaiNo  Cause  of  Action. — It  is  not  an  abuse  of  discre- 
tion for  tho  court  to  permit  an  amendment  counting  upon  a  quayUum 
meruit,  when  the  original  complaint  sought  to  recover  according  to  tho 
terms  of  a  contract,  and  the  facts  stated  in  both  complaints  are  &ub- 
stantially  identical. 

Frai'dulknt  Contract.  —  A  contractor  is  not  precluded  from  recovering 
upon  his  contract  to  do  certain  work  in  the  construction  of  a  railway,  by 
the  tact  that  ho  entered  into  an  agreement  with  an  engineer  in  charge  of 
.such  work  that  ho  would  give  tho  latter  a  certain  percentage  of  tho  profits 
of  the  contract  if  he  (the  engineer)  would,  without  impairing  tho  charac- 
ter of  tho  road,  or  doing  anything  to  tho  disadvantage  of  the  railroad 
company,  make  such  variations,  when  it  should  be  possible  to  do  so,  as 
would  make  the  work  of  the  contractor  less  expensive.  Especially  is 
thid  true  when  the  work  was  done  openly,  and  was  in  all  respects  in- 
dorsed by  the  company  for  which  it  was  done. 

Interest  is  Sometimes  Allowed  in  an  Action  to  Recover  upon  Unliqui- 
dated Demands,  but  its  allowance  is  not  proper  when  tho  action  is  to 
recover  for  services,  the  amount,  character,  and  value  of  which  can  only 
be  established  by  evidence  in  court,  or  by  an  accord  between  the  parties, 
and  are  not  susceptible  of  entertainment  cither  by  computation  or  by 
reference  to  market  rates  or  other  known  standards. 

S.  M.  Wilson,  Wilson  and  Wilson,  and  L.  D.  McKisick,  for 
the  appellant. 

D.  M.  Delmas  and  Henry  E.  Highton,  for  the  respondent. 

The  Court,  This  cause  has  been  before  this  court  several 
times  on  an  appeal,  and  it  is  unnecessary  to  restate  the  facts. 
The  history  of  the  case  may  be  found  in  the  following  volumes 
of  our  reports:  44  Cal.  18;  47  Id.  89;  54  Id.  605;  52  Id.  590; 
63  Id.  196.  It  is  sufficient  to  say  that  in  1864  Charles  Mc- 
Laughlin, now  deceased,  entered  into  a  contract  with  the 
Western  Pacific  Railroad  Company  to  grade  the  road-bed  of 
its  railroad  from  near  the  city  of  San  Jose  to  Sacramento,  a 
distance  of  123  miles,  and  to  construct  all  the  superstructures, 
etc.,  necessary  to  place  the  road  in  complete  running  order, 
for  the  sum  of  five  million  four  hundred  thousand  dollars; 
and  that  in  January,  1865,  said  McLaughlin  made  a  contract 
with  the  plaintiff.  Cox,  and  his  associates,  by  the  terms  of 
which  the  latter  were  to  grade  that  part  of  the  road  which  liee 
between  San  Jos^  and  Stockton,  a  distance  of  seventy-four  and 
a  quarter  miles,  to  do  the  masonry  work,  and  all  things  neces- 
sary for  placing  the  cars,  ties,  and  iron  equipments  on  the 
track,  for  which  McLaughlin  was  to  pay  them  the  sum  of  nine 
hundred  thousand  dollars.     Cox  afterwards   became  the  as- 
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signee  of  all  his  associates.  Payments  were  to  be  made  by 
McLaughlin  to  Cox  as  the  work  progressed,  at  amounts  to  be 
fixed  by  the  estimates  of  the  chief  engineer  of  the  said  West- 
ern Pacific  Railroad  Company.  Cox  finished  the  first  twenty 
miles,  and  part  of  the  twenty-first  mile,  and  received  certain 
payments;  but  McLaughlin  then  failing  to  make  further  pay- 
ments as  provided  in  the  contract,  Cox  was  unable  to  proceed 
further  with  the  work  through  want  of  funds,  and  abandoned 
it.  Upon  the  former  trials  in  the  court  below  (except  the 
first,  when  an  attempt  was  made  to  enforce  a  mechanic's 
lion),  Cox  persistently  proceeded  upon  the  theory  that  the  fail- 
ure of  McLaughlin  to  make  the  payment  due  operated  as  a 
technical  "  prevention  "  of  a  compliance  with  the  contract  by 
Cox,  and  that,  therefore,  the  latter  could  recover  contract 
rates  on  the  original  contract,  profits  which  he  would  have 
made,  etc.  This  position  was  held  repeatedly  by  this  court 
to  be  untenable;  and  after  the  case  was  last  here  he  amended 
his  complaint  in  the  court  below,  so  as  to  aver  a  claim  for  the 
value  of  the  work  actually  done,  as  upon  a  quantum  meruit. 
The  court  below  tried  the  case  without  a  jury,  found  the  value 
of  the  work,  over  and  above  all  moneys  paid,  to  be  $98,228.49, 
and  gave  plaintifi*  judgment  for  said  sum,  with  interest  at 
statutory  rates  from  June,  1866,  the  time  of  the  failure  of  Mc- 
Laughlin to  make  said  payment.  From  this  judgment,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Said 
Charles  McLaughlin  having  in  the  mean  time  died,  his  ex- 
ecutrix, Kate  D.  McLaughlin,  was  substituted  as  defendant. 
On  the  twenty-sixth  day  of  April,  1888,  Kate  D.  McLaughlin 
having  died,  J.  C.  Pennie,  administrator  of  the  estate  of  said 
Charles  McLaughlin,  was  made  party  defendant. 

The  main  points  made  by  the  appellant  are  these:  1.  That 
the  court  abused  its  discretion  in  allowing  said  amendment  to 
the  complaint;  2.  That  plaintiff  should  not  recover,  because 
of  a  certain  contract  which  he  made  with  the  chief  engineer 
of  the  Western  Pacific  Railroad  Company;  3.  That  there  is 
no  evidence  to  support  the  finding  as  to  the  work  actually 
done  or  its  value;  4.  That  no  interest  should  have  been  al- 
lowed. 

1.  We  think  that  there  was  no  abuse  of  discretion  in  allow- 
ing the  amendment  setting  up  the  quantum  meruit.  There 
were  no  new  facts  stated  upon  which  a  new  cause  of  action 
was  based.  The  facts  as  stated  in  all  the  complaints  were 
substantially  the  same;  and  indeed,  it  is  not  clear  that  plain- 
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tiff  could  not  have  proceeded  upon  the  theory  of  a  quantum 
meruit  under  his  former  complaints.  The  same  contracts, 
assignments,  the  work  done  and  materials  furnished,  per- 
formance by  the  plaintiff,  the  breach  by  the  defendant,  the 
existence  of  all  the  conditions  precedent  to  payment,  have 
appeared  in  all  of  the  complaints  as  the  basis  upon  which  the 
right  to  compensation  in  the  plaintiff  rested.  When  this  case 
was  last  here,  the  court  directed  that  the  judgment  should  be 
reversed,  and  that  judgment  should  be  entered  in  the  court 
below  on  the  findings  for  defendant. 

Afterwards,  on  rehearing,  the  judgment  of  this  court  was 
modified  so  as  to  reverse  the  judgment  of  the  lower  court,  and 
send  the  case  back  for  a  new  trial.  There  must  have  been 
some  object  in  this  modification;  and  in  view  of  the  facts 
which  have  been  repeatedly  before  the  court,  it  was  evidently 
regarded  as  possible  to  frame  a  complaint  which  would  en- 
able the  plaintiff  to  recover  the  reasonable  value  of  the  ser- 
vices rendered  and  materials  furnished.  Of  course,  unless 
the  facts  stated  constitute  a  new  cause  of  action,  the  plain- 
tiff's cause  is  not  barred  by  the  statute  of  limitations. 

2.  Under  the  contract  between  the  railroad  company  and 
McLaughlin,  the  road  was  to  be  constructed  according  to  a 
general  route  and  profile;  but  it  was  to  be  varied  according  to 
the  directions  of  the  chief  engineer.  Cox  was  to  receive  the 
round  sum  of  nine  hundred  thousand  dollars  for  his  entire 
work  between  the  points  named  in  his  contract  with  Mc- 
Laughlin, whether  the  variations  ordered  by  the  engineer 
should  make  that  work  heavier  or  lighter.  Under  these  cir- 
cumstances, Cox  entered  into  a  secret  contract  with  the  per- 
son who,  for  part  of  the  time,  was  the  engineer,  that  he  would 
give  to  said  engineer  a  certain  percentage  of  the  profits  of  his 
contract  if  he  (the  engineer)  would,  without  impairing  the 
character  of  the  road,  or  doing  anything  to  the  disadvantage 
of  the  railroad  company,  make  such  variations,  when  it  should 
be  possible  to  do  so,  as  would  make  the  work  of  said  Cox  less 
expensive.  It  is  claimed  that  this  constituted  a  breach  of  the 
contract  by  Cox,  Myers,  &  Co.,  a  fraud  upon  the  defendant, 
which,  in  any  event,  should  defeat  the  claim  of  the  plaintiff. 
The  court  found  that  both  the  railroad  company  and  Mc- 
Laughlin were  willing  that  the  engineer  should  make  the 
work  lighter  without  injury  to  said  interest;  that  the  varia- 
tions wore  made,  in  some  instances,  at  the  request  of  said 
company  and  McLaughlin,  and   were   all   submitted   to  and 
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approved  by  them;  and  that  the  said  contract  between  said 
engineer  and  Cox  was  not  fraudulent.  Under  his  agreement 
with  Cox,  the  engineer,  for  a  period  of  about  three  months, 
shared  in  the  dividends  of  the  contractors  to  the  amount  of 
three  thousand  five  hundred  dollars  altogether.  The  original 
profile  had  to  be  succeeded  by  a  definite  location,  which  ne- 
cessitated many  changes;  and  these  changes,  as  we  have  seen, 
were  sanctioned  by  all  parties.  It  was  possible  for  the  engi- 
neer, in  making  his  definite  location,  by  the  exercise  of  ex- 
traordinary diligence  and  skill,  to  so  perfect  the  work  as  to 
Buit  the  convenience  and  the  interest  of  all  parties  concerned. 
It  appears  that  his  work  was  done  openly,  and  was  in  all  re- 
spects indorsed.  After  the  period  mentioned,  in  which  the  en- 
gineer was  receiving  ten  per  cent  under  said  agreement  with 
Cox,  a  new  contract  was  made  between  the  contractors  and 
McLaughlin. 

Assuming  that  the  contract  between  the  engineer  and  Cox 
was  one  not  proper  to  have  been  made,  we  cannot  see  how 
McLaughlin  was  in  any  way  injured  by  it,  or  that  it  should 
prevent  plaintifif  from  recovering  in  this  action.  McLaughlin 
received  all  the  benefit  of  Cox's  work,  and  was  paid  for  it  by 
the  railroad  company  without  objection.  Furthermore,  it  is 
proper  to  say  that  this  same  claim  of  fraud  has  appeared  in 
every  answer  and  on  every  appeal  without  receiving  any 
notice.  If  it  has  been  passed  upon  in  any  respect,  it  must 
have  been  adversely  to  the  defendant.  We  must  assume  that 
this  court,  on  former  appeals,  has  considered  all  the  points, 
this  one  among  the  rest.  The  case  has  appeared  here  repeat- 
edly upon  substantially  the  same  facts.  If  this  point  now 
made  is  good,  it  has  always  been  good,  and  certainly  would 
have  been  noticed  in  the  former  decisions  of  this  court  herein. 

Again,  if  we  admit  that  this  agreement  with  the  engineer 
was  fraudulent,  and  sufficient  to  prevent  a  recovery  by  Cox 
under  his  contract,  the  answer  is,  the  present  action  is  not 
upon  such  contract,  but  upon  a  quantum  meruit  for  the  value 
of  the  services  and  materials  furnished. 

3.  After  the  lapse  of  a  great  many  years,  it  was  of  course  a 
difficult  thing  to  show  accurately  the  amount  and  value  of  the 
work  actually  done.  The  whole  contract  price  for  the  entire 
distance  of  the  road  which  was  to  have  been  built  by  Cox  was 
nine  hundred  thousand  dollars.  McLaughlin  himself  was  to 
be  paid  for  the  same  work  two  million  fifty-eight  thousand 
dollars,  absolutely,  whether  performed  by  him  or  for  him  by 
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others;  and  he  testified  that  the  price  which  he  was  to  be  paid 
for  the  work  was  reasonable.  Mann,  the  agent  for  McLaugh- 
lin, who  executed  the  contract  for  McLaughlin,  testified  that 
the  contract  was  fair;  that  the  price,  with  ten  per  cent  kept 
back,  would  allow  a  man  to  build  the  road,  and  not  give  him 
much  profit,  if  any.  At  the  time  the  work  was  done,  the  chief 
engineer  believed  that  the  work  could  not  be  done  for  the 
price  named.  Under  their  contract,  the  contractors  were 
<'ntitled  for  the  first  twenty  miles  completed  to  the  sum  of 
}?o08,427.4G.  McLaughlin's  contract  with  the  railroad  com- 
pany entitled  him  to  receive  from  it  the  sum  of  $440,000,  and 
he  actually  cleared  the  sum  of  $131,573  profit  on  the  first 
twenty  miles.  There  was  testimony  showing  that  there  are 
310  means  now  of  ascertaining  how  much  earth  and  how  much 
rock  had  been  removed  by  the  contractors  upon  the  road. 
Defendant's  witness  Stangroom  testified  that  the  value  of  the 
labor  performed  and  materials  furnished  by  the  subcontrac- 
tors was  $186,963.  The  plaintiff  testified  that  the  actual 
value  of  the  work  and  material  was  more  than  the  estimates 
made  by  the  engineer,  —  was,  in  fact,  about  $360,690.  The 
court  found  that  the  value  of  the  labor  and  materials  was 
'$285,918.49.  It  would  seem,  therefore,  that  the  court  took  a 
sum  which  is  nearly  an  average  between  the  estimates  made 
by  the  plaintiff  and  by  Stangroom,  and  rendered  judgment 
accordingly.  The  uncontradicted  testimony  shows  that  the 
work  done  was  about  four  ninths  of  the  whole  work.  The 
3)rice  to  be  paid  for  the  entire  work  was  nine  hundred  thou- 
sand dollars.  The  twenty  miles  were  completed  according  to 
the  contract  in  a  good  and  workmanlike  manner.  Changes  and 
deviations  were  made  under  the  orders  and  with  the  consent  of 
McLaughlin  and  the  railroad  company.  The  work  was  turned 
over  to  the  company  by  McLaughlin  in  fulfillment  of  his  con- 
tract with  the  company,  and  according  to  estimates  made  on 
his  behalf.  If  the  rule  be  that  the  contractors  are  entitled  to 
sucii  proportion  of  the  whole  contract  price  as  the  work  done 
bears  to  the  whole  work,  then  the  evidence  would  warrant  a 
judgment  in  favor  of  the  plaintiff  for  four  hundred  thousand 
dollars;  but  we  assume  that  the  value  must  be  determined 
regardless  of  the  prices  fixed  in  the  contract,  and  it  is  suffi- 
cient to  say  that  the  evidence  as  to  such  value  is  conflicting, 
and  the  finding  of  the  court  is  warranted  by  some  of  the  tes- 
timony in  the  case. 

4.  The  court  below  allowed  interest  on  the  amount  recovered 


May,  1888.]  Cox  v.  McLaughlin.  169 

from  June  15,  1886.     Appellar.li  attack  this  portion  of  the 
judgment,  as  unwarranted  by  the  facts  and  law. 

It  may  be  stated,  as  a  general  principle,  that  interest  is  not 
■allowed  on  unliquidated  damages  or  demands. 

This  term  ''  unliquidated  damages  "  applies  equally  to  cases 
of  tort,  as  slander,  assault  and  battery,  etc.,  and  to  cases  upon 
a  quantum  meruit,  for  goods  sold  and  delivered  or  services 
rendered. 

The  reason  of  such  denial  of  interest  is  said  to  be  that  the 
person  liable  does  not  know  what  sum  he  owes,  and  therefore 
can  be  in  no  default  for  not  paying. 

The  damages  in  such  cases  are  an  uncertain  quantity,  de- 
pending upon  no  fixed  standard,  are  referred  to  the  wise  dis- 
cretion of  a  jury,  and  can  never  be  made  certain  except  by 
accord  or  verdict. 

As  to  such  damages  there  can  be  no  default,  and  hence 
the  initial  point  at  which  to  fix  the  starting  of  interest  is 
wanting. 

To  this  general  rule  there  are  many  exceptions,  and  while 
it  is  said  "  a  demand  is  unliquidated  if  one  party  alone  can- 
not make  it  certain, — when  it  cannot  be  made  certain  by 
mere  calculation"  (1  Sutherland  on  Damages,  610), — yet  the 
same  author,  in  the  next  sentence,  adds,  "the  allowance  of 
interest  as  damages  is  not  dependent  on  this  rigid  test."  A 
review  of  the  cases  relied  upon  in  support  of  this  last  assertion 
assert  this  proposition:  "Whenever  a  debtor  is  in  default  for 
not  paying  money,  delivering  property,  or  rendering  services 
in  pursuance  of  his  contract,  justice  requires  that  he  should 
indemnify  the  creditor  for  the  wrong  which  he  has  done  him  ": 
Van  Rensselaer  v.  Jewett,  2  N.  Y.  135;  51  Am.  Dec.  275;  Lush 
V.  Druse,  4  Wend.  313;  Van  Rensselaer  v.  Jones,  2  Barb.  643; 
Adams  v.  Fort  Plain  Bank,  36  N.  Y.  255. 

These  and  many  other  cases  which  miglit  be  cited  from 
New  York  were  mainly  based  upon  express  contracts,  in  which 
money  was  to  be  paid,  services  rendered,  or  a  duty  to  be  per- 
formed at  a  fixed  and  certain  time,  —  cases  in  which  the  de- 
fault of  the  debtor  at  the  fixed  period  was.  apparent,  tlie 
amount  of  the  recovery,  and  not  the  right  to  recover  at  all, 
being  the  sole  question. 

This  further  distinction  may  be  drawn  from  the  New  York 
cases:  notwithstanding  the  damages  are  unliquidated  and  not 
capable  of  ascertainment  by  computation,  still,  if  they  can  be 
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determined  by  computation,  togctlier  with  a  reference  to  well- 
established  market  values,  then  interest  may  be  recovered*. 

The  reason  given  for  this  modification  of  the  earlier  rule  is, 
that  in  many  cases  market  values  are  so  well  established  and 
BO  easily  obtained  that  it  is  easy  for  the  debtor  to  obtain  some 
proximate  knowledge  of  how  much  he  is  to  pay. 

This  distinction  was  noted  by  Selden,  J.,  in  McMahon  v. 
New  York  and  Erie  R.  R.  Co.,  20  N.  Y.  463. 

Under  the  law  as  held  in  New  York  at  the  present  time,  it 
is  not  far  wide  of  the  mark  to  say  all  the  cases  in  which  inter- 
est may  be  recovered  by  the  creditor,  upon  an  unliquidated 
demand  for  damages  arising  upon  a  contract,  proceed  upon 
the  theory:  1.  That  the  damages  are  capable  of  ascertain- 
ment by  calculation;  2.  That  if  not  capable  of  being  thus 
ascertained,  they  may  be  determined  by  reference  to  well- 
established  market  values,  together  with  computation;  or 
3.  That  the  debtor  is  in  default  in  not  performing  some 
obligation  devolving  upon  him,  whereby  the  amount  of  his 
debt  could  be  rendered  certain,  or  susceptible  of  being  made 
60  by  calculation. 

These  distinctions  were  referred  to  in  McMahony.New  York 
and  Erie  R.  R.  Co.,  20  N.  Y.  463,  and  the  right  to  recover 
interest  upheld  upon  the  third  ground,  namely,  that  it  was 
the  duty  of  defendant  to  have  caused  its  engineer  to  furnish 
estimates  of  the  work  done,  and  that  he  had  he  done  so  to  the 
amount  of  the  claim  would  have  been  so  ascertained  as  to 
carry  interest. 

Wo  have  referred  to  some  of  the  New  York  cases  for  the 
reason  that  wc  think  that  they  are  in  the  advance  upon  the 
question  of  allowing  interest  upon  unliquidated  demands. 

The  case  at  bar  is  not  an  action  upon  an  express  contract 
between  the  parties;  such  a  contract,  it  is  true,  existed,  and 
had  plaintiff  recovered  under  it  he  would  have  been  entitled 
to  interest  upon  the  several  payments  provided  for  therein 
from  the  dates  at  which  they  fell  due;  but  for  reasons  not 
now  necessary  to  be  enumerated,  a  recovery  upon  tlie  contract 
has  been  abandoned,  and  plaintifiF  counts  upon  a  quantum 
meruit  for  the  performance  of  labor  and  services,  precisely  as 
he  might  have  done  had  there  been  no  contract. 

His  services  and  the  material  furnished  b}'  him  were  uncer- 
tain as  to  amount,  character,  value,  and  time  of  payment, 
until  fixed  by  a  verdict  or  findings  of  the  court.     They  were 
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not  of  a  character  to  have  a  fixed  or  ascertainable  market 
value. 

They  could  not  be  ascertained  by  computation,  either  in 
extent  or  value.  Defendant  was  not  in  default  for  not  ascer- 
taining that  which,  outside  of  the  abandoned  contract,  he 
could  not  ascertain  except  by  an  accord  or  by  verdict,  or  its 
equivalent. 

In  Bank  of  California  v.  Northam,  51  Cal.  387,  this  court 
held  that  interest  could  not  be  recovered  upon  an  account  for 
goods,  wares,  and  merchandise  sold  and  delivered.  In  Brady 
V.  Wilcoxson,  44  Cal.  239,  it  was  said:  "The  plaintiffs  are  not 
entitled  to  interest.  Their  claim  was  an  uncertain  and  un- 
liquidated demand.  The  amount  due  cannot  be  ascertained 
from  the  face  of  the  contract,  but  is  to  be  settled  by  process  of 
law  on  such  demands;  interest  eo  nomine  cannot  be  allowed. 

The  case  of  Hamer  v.  Hathaway,  33  Cal.  117,  cited  by 
respondent,  was  an  action  of  trover,  in  which  the  rule  as  to 
damages  is  quite  diflferent  from  that  in  cases  like  the  one  at 
bar.  The  rule  in  such  cases  was,  that  the  plaintiff  could  re- 
cover the  value  of  the  property,  with  legal  interest  from  tho 
time  at  which  the  value  is  estimated:  Douglass  v.  Kraft,  9  Id. 
662.  Section  3336  of  our  Civil  Code  has  substantially  con- 
tinued the  rule  as  it  existed  previously,  with  the  addition 
that  under  certain  specified  circumstances  no  interest  can  be 
recovered. 

In  McFadden  v.  Crawford,  39  Cal.  662,  which  was  an  action 
for  work,  labor,  and  services,  this  court  allowed  interest  on 
the  demand  from  the  date  of  the  filing  of  the  complaint,  re- 
versing the  action  of  the  court  below  allowing  interest  from 
the  rendition  of  the  services. 

The  rule  thus  enunciated  finds  some  support  in  Sutherland 
on  Damages,  where  it  is  said:  "After  demand,  or  after  com- 
mencement of  suit,  accounts  generally  bear  interest.  Tho 
commencement  of  suit  is  a  formal  demand.  Accounts  aro 
generally  made  of  items  which  represent  money  paid,  good& 
sold  and  delivered,  or  services  rendered,  on  request.  They 
are  severally  demands  on  which  interest  may  be  claimed, 
though  the  price  had  not  been  fixed  by  agreement,  and  must 
be  established  by  evidence":  1  Sutherland  on  Damages,  616. 

The  same  author  adds  that  "  where,  however,  the  account 
or  demand  is  for  particulars,  the  value  or  amount  of  which 
cannot  be  measured  or  ascertained  by  reference  to  market 
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rates,  and  aro  intrinsically  uncertain,  or  the  creditor's  demand 
of  payment  is  excessive  or  vague,  a  different  case  is  presented." 

The  distinction  mentioned  is  pointed  out  in  many  of  the 
cases,  and  it  is  only  by  bearing  it  in  mind  that  otherwise  ap- 
parent conflict  can  bo  reconciled. 

We  aro  not  prepared  to  say,  in  general  terms,  that  no  inter- 
est in  any  case  can  bo  recovered  in  an  action  upon  contract 
for  an  unliquidated  demand:  Mixy.  Miller,  57  Cal.  356,  de- 
cided since  the  adoption  of  the  code,  and  McFadden  v.  Craw- 
fnrd,  snpra,  decided  previously,  attest  the  doctrine  that  in  this 
state  interest  is  allowable  on  such  demand  under  some  cir- 
cumstances. 

These  were  cases  in  which  the  contract  had  been  fully  per- 
formed by  the  creditors,  the  fruits  thereof  accepted  by  the 
debtors,  without  objection,  and  they  were  clearly  in  default, 
and  in  the  latter  case  the  only  question  was  as  to  value. 

But  where,  as  in  the  case  at  bar,  the  amount  of  the  services, 
their  character  and  value,  can  only  be  established  by  evidence 
in  court,  or  by  an  accord  between  the  parties,  and  are  not  sus- 
ceptible of  ascertainment,  either  by  computation  or  by  refer- 
ence to  market  rates,  or  other  known  standard,  we  are  of 
opinion  plaintiff  is  not  entitled  to  interest  prior  to  verdict  or 
judgment. 

The  cause  is  remanded,  with  directions  to  the  court  below  to 
modify  its  judgment  in  favor  of  the  plaintiflf  by  striking  out 
the  interest,  and  leaving  the  judgment  to  stand  in  favor  of 
plaintiflf  for  $98,228.49,  with  interest  thereon  at  seven  per  cent 
per  annum  from  October  21,  1886,  the  date  of  the  entry  of 
such  judgment,  together  with  costs  of  suit.  The  judgment 
and  order  are  in  all  other  respects  aflBrmed. 


Temple,  J. ,  dissented.  After  reviewing  the  facts  at  some  length,  be  con- 
cluded that  there  was  no  rescission  of  the  contract  between  plaintiff  and  de- 
fondaut  by  their  mutual  consent;  that  plaintiff  knew  defendant  was  absent 
endeavoring  to  realize  on  bis  securities;  that  i:laintiff'3  absence,  under  the 
circumstances,  did  not  indicate  an  intention  to  abandon  the  contract,  or  to 
refuse  to  go  on  with  it;  that  the  relation  between  plaintiff  and  the  en- 
gineers infected  the  contract  with  fraud,  and  precluded  a  recovery  upon  it; 
that  the  allowance  of  the  amendment  to  the  complaint  was  an  abuse  of  dis- 
cretion, because  it  M'as  the  insertion  of  a  new  cause  of  action,  after  the 
litigation  had  been  pending  some  sixteen  years;  and  that  there  was  no  evi- 
dence to  sustain  the  finding  that  plaintiff  was  entitled  to  recover  the  amount 
for  which  he  recovered  judgment. 

Complaint  —  Amendment  of.  —  Amendment  of  declaration  will  not  be 
allowed,  if  a  new  cause  of  action  is  thereby  introduced:  J^rst  Nat.  etc.  v. 
SluyemaJxr,  117  Pa^    St.   94:  2  Am.   St.  Rep.  649;  Stevenson  v.  MudyeU,  10 
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N.H.  338;  34  Am.  Dec.  155.  Tlio  criterion  for  determining  whether  amend- 
ment to  complaints  are  allowable  is,  to  inquire  whether  the  proposed  amend- 
ment is  or  is  not  another  cause  of  action :  Maxwell  v.  Harrison,  8  Ga.  61 ;  52 
Am.  Dec.  385.  Amendment  to  complaint  changing  cause  of  action  from  one 
of  slander  into  malicioua  prosecution  will  not  be  allowed:  Sltock  v.  J/c 
Chesney,  4  Yeates,  507;  2  Am.  Dec.  415.  Amendments  changing  whole 
character  of  the  litigation  will  not  be  allowed:  Lloyd  v.  Brewster,  4  Paige, 
537;  2  Am.  Dec.  88;  Ball  v.  Clajlin,  5  Pick.  303;  16  Am.  Dec.  408;  Shock 
V.  McChesney,  4  Yeates,  507;  2  Am,  Dec.  415.  Amendment  should  bo 
allowed  where  contract  declared  on,  or  cause  of  action  alleged  and  redress 
sought,  are  the  same  in  proposed  amendment  as  in  original  declaration: 
Stewart  v.  Kelley,  16  Pa.  St.  160;  55  Am.  Dec.  487. 

Interest  —  Unliquibated  Damages.  —  Interest  is  not  allowable  for 
breach  of  contract,  if  the  damages  sought  to  be  recovered  are  so  unliquidated 
and  uncertain  as  to  require  proof  and  adjudication  to  make  them  certain: 
Cohtirn  v.  Goodall,  72  Cal.  498;  1  Am.  St.  Rep.  75,  and  note  83.  In  Nebraska, 
interest  is  allowed  as  compensation  for  the  withholding  of  or  the  use  of  money, 
and  not  as  punitive  damages  for  the  wrongful  withholding  thereof:  Bell  v. 
Amdt,  24  Neb.  261. 
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[76  California,  109.] 
Lnm  Insceancb  —  Breach  of  Condition  against  Usb  of  Alcoholic 
Liquors.  —  If  a  certificate  of  insurance  is  issued  by  an  order  whose  dis- 
tinguishing feature  is  its  requirement  of  daily  abstinence  from  the  use  of 
liquors  as  a  beverage,  and  if  the  application  for  such  insurance  contains 
an  agreement  that  the  assured  will  comply  with  all  the  laws,  regulations, 
and  requirements  of  the  order,  and  the  certificate  a  statement  that  it  is 
issued  upon  the  express  condition  that  the  assured  shall  in  every  par- 
ticular, while  a  member  of  the  order,  comply  with  all  its  laws,  rules,  and 
requirements,  the  policy  becomes  forfeited  and  void  upon  the  assured 
commencing  the  use  of  alcoholic  liquors  as  a  beverage.  His  suspL-usion 
or  expulsion  from  the  order  is  not  a  condition  precedent  to  such  for- 
feiture. 

Action  on  insurance  policy.    Judgment  for  the  defendant. 

R.  B.  Mitchell,  for  the  appellant. 

Arthur  Rodgers,  for  the  respondent. 

Paterson,  J.  This  is  an  action  to  recover  from  the  defend- 
ant the  amount  of  one  thousand  dollars  on  a  beneficiary  cer- 
tificate issued  by  the  Grand  Encampment  of  the  Champions  of 
the  Red  Cross  of  California,  upon  the  life  of  appellant's  hus- 
band. The  defense  is  breach  of  the  conditions  of  the  contract 
of  insurance.  Judgment  was  rendered  in  the  court  below  in 
favor  of  the  defendant. 

The  Champions  of  the  Red  Cross  is  a  temperance  order  or 
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fraternity.  The  order  originally  consisted  in  this  state  of  a 
supremo  council,  a  grand  encampment,  and  subordinate  en- 
campments. The  insurance  system  was  under  the  supervision 
of  the  grand  encampment,  which  issued  the  certificates.  On 
October  20,  1881,  the  grand  encampment  went  out  of  existence, 
and  defendants  assumed  payment  of  all  policies  then  in  force. 
The  system  of  insurance  is  called  the  mutual  life  benefit  sys- 
tem, and  every  full  member  who  had  taken  the  three  de- 
grees of  a  subordinate  encampment,  and  had  complied  in  every 
particular  with  all  the  laws,  rules,  and  requirements  of  the 
order,  was  entitled  to  participate  in  this  insurance  from  one 
thousand  dollars  upward,  according  to  the  number  of  members. 

On  September  20,  1879,  Daniel  Hogins,  a  member  in  good 
standing  of  Castle  Encampment  No.  68,  San  Francisco,  made 
application  in  writing  for  a  certificate  payable  at  his  death  to 
liis  wife,  appellant  herein,  and  said  certificate  was  regularly 
issued  on  October  2, 1879,  and  after  having  been  regularly  coun- 
tersigned as  required  by  the  laws  of  the  order,  was,  on  October 
10,  1S79,  delivered  to  him,  and  by  him  thereupon  delivered  to 
appellant.  The  court  found  that  ''  on  July  9,  1883,  the  said 
Daniel  Ilogins  commenced  drinking  spirituous  liquors  as  a 
beverage,  and  did  thereafter  continue  upon  a  drinking  spree, 
and  use  whisky,  brandy,  and  other  alcoholic  stimulants  as  a 
beverage,  and  on  Friday,  July  13,  1883,  at  about  seven  o'clock, 
r.  M.,  he  died,  his  death  being  hastened  b}"^  the  excessive  use 
of  such  liquor."  After  the  issuance  of  the  policy,  and  until 
his  death,  no  charges  were  preferred  against  Hogins;  his 
monthly  dues  and  assessments  on  his  certificate  were  paid  as 
fast  as  they  became  due.  In  his  written  application  for  a 
certificate,  Hogins  agreed  "that  a  compliance  with  all  the  laws, 
regulations,  and  requirements  which  now  or  hereafter  may  be 
enacted  by  our  said  order  is  the  express  condition  upon  which 
I  am  to  be  entitled  to  participate  in  the  mutual  benefit  life 
system." 

The  certificate  itself  contained  this  clause:  "This  certifi- 
<;ate  is  issued  upon  the  express  condition  that  said  Daniel 
Hogins  shall  in  every  particular,  while  a  member  of  our  said 
order,  comply  with  all  the  laws,  rules,  and  requirements 
thereof." 

Tlie  controlling  and  distinguishing  feature  of  this  order  is 
its  requirement  of  daily  abstinence  from  the  use  of  liquors  as 
a  beverage  by  its  member.^.  It  is  the  fundamental  principle 
in  every  degree.     In  order  to  become  a  member  of  the  order, 
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or  entitled  to  a  beneficiary  certificate,  the  applicant  was  re- 
quired to  take  all  the  degrees,  and  pledge  himself  upon  taking 
each  one  that,  so  long  as  he  was  a  member  of  the  order,  he 
would  wholly  abstain  from  the  use  of  all  alcoholic  liquors  as 
a  beverage.  Violations  of  this  pledge  were  punished  by  sus- 
pension. The  system  of  insurance  is  clearly  intended  to  be 
confined  exclusively  to  temperance  people.  The  applicant, 
llogins,  so  understood  it.  In  his  application  he  expressly 
agreed  that  he  should  not  be  entitled  to  the  benefits  of  the 
system  unless  he  complied  with  all  the  laws,  regulations,  and 
requirements  of  the  order.  The  clause  quoted  from  the 
certificate  does  not,  perhaps,  literally  express  the  meaning 
intended,  but  it  is  quite  clear  what  was  meant  and  intended 
by  the  parties.  It  does  not  say  that  payment  is  contingent 
upon  the  express  condition,  but  such  was  clearly  the  intent. 
Appellant  claims  that  the  condition  is  for  the  issuance  merely, 
but  the  conditions  are  in  their  nature  matters  to  occur  in  the 
future.  "  That  said  Daniel  Hogins  shall  in  every  particular, 
while  a  member  of  our  said  order,  comply  with  all  the  laws, 
rules,  and  requirements  thereof,"  shows  beyond  controversy 
that  his  conduct  after  the  issuance  of  the  certificate  was  to  ])e 
the  condition  of  payment.  His  application  shows  clearly  that 
such  was  his  intention  and  contract,  and  we  think  that  the 
application  and  the  certificate  may  be  read  together  for  the 
purpose  of  showing  that  the  clause  in  the  certificate  is  an  ex- 
press condition  precedent  to  the  payment  of  the  insurance. 

"  In  all  contracts  of  insurance,  certain  statements  are  made, 
certain  stipulations  are  entered  into,  and  certain  provisos, 
conditions,  and  by-laws  are  introduced  or  referred  to  in  a  more 
or  less  explicit  manner.  As  a  general  rule,  if  these  state- 
ments, stipulations,  etc.,  are  contained  in  or  expressly  made 
a  part  of  the  policy,  they  become  warranties,  and  are  so  de- 
nominated in  the  law  of  insurance By  a  warranty  the 

insured  stipulates  for  the  absolute  truth  of  the  statement 
made,  and  the  strict  compliance  with  some  promised  line  of 
conduct,  upon  penalty  of  forfeiture  of  his  right  to  recover  in 
case  of  loss,  should  the  statement  prove  untrue  or  the  course 
of  conduct  promised  be  unfulfilled.  The  warranty  is  an 
agreement  in   the  nature  of  a  condition  precedent,  and,  like 

tliat,  must  be  strictly  complied  with Any  statement  or 

stipulation  upon  the  literal  trutli  or  fulfillment  of  which  de- 
pends the  validity  of  the  contract,  whether  appearing  as  a 
condition  or  warranted,  or  modified  otherwise,  amounts  to  a 
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warranty":  May  on  Insurance,  160, 161.  The  same  principles 
apply  to  all  kinds  of  insurance. 

We  do  not  think  that  suspension  or  expulsion  by  the  order 
was  necessary  to  forfeit  the  policy.  In  Knights  of  Honor  v. 
Johnson,  78  Ind.  Ill,  the  certificate  contained  this  clause: 
"  Providing  he  be  in  good  standing  when  he  dies."  It  was 
held  simply,  in  that  case,  that  it  was  not  shown  that  the 
member  was  not  in  good  standing  when  he  died.  We  see 
nothing  in  Bidwell  v.  Connecticut  M.  L.  Ins.  Co.,  3  Saw.  261, 
which  holds  that,  unless  the  certificate  refers  to  the  written 
application  therefor,  the  application  forms  no  part  of  the  con- 
tract. As  we  construe  the  clause  in  the  certificate,  it  is  in 
substance  and  effect  the  same  as  the  clause  in  the  application 
which  we  have  referred  to,  and  was  so  intended  by  all  parties. 

It  is  said  that  the  defendent  can  always  refuse  to  pay  the 
certificates  on  the  ground  that  the  second  part  of  the  obliga- 
tion, namely,  "to  do  all  things  in  his  power  to  promote  the 
cause  of  temperance,"  has  not  been  kept.  It  would  be  very 
difficult,  indeed,  for  the  beneficiary  to  prove  how  much  was  in 
the  power  of  the  deceased  in  the  way  of  promoting  the  tem- 
perance cause,  and  the  failure  on  behalf  of  the  insured  to 
prevent  another  from  taking  a  drink  might  be  claimed  by  the 
defendant  as  a  forfeiture,  etc.  It  is  sufficient  to  say  here  that 
Hogins  agreed,  among  other  things,  not  to  drink  alcoholic 
liquors,  and  that  he  willfully  broke  the  condition  in  violating 
the  fundamental  and  controlling  principle  of  his  obligation 
and  of  the  order. 

Judgment  aflBrmed. 

Life  iNstmAXCE  —  Condition  as  to  Death  by  Reason  of  Drunken- 
KES3. — Where  a  policy  was  conditioned  to  become  void  if  death  should 
occur  "  while  the  insured  was  or  in  consequence  of  hia  being  under  the  influ- 
ence of  intoxicating  drink,"  if  he  was  under  the  influence  of  intoxicat- 
ing drink  when  ho  died,  the  policy  was  avoided,  whether  the  drunkenness 
was  the  proximate  or  remote  cause  of  death:  Shader  v.  RaUway  etc  Co.,  66 
N.  Y.  441;  23  Am.  Rep.  66. 
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Notice.  —  Registration  of  Tax  Deed  Void  upon  its  Pack  does  not 
impart  notice  to  any  person. 

Co-tenant  is  under  no  Obligation  to  Pay  Taxes  npon  the  moiety  of 
another  co-tenant. 

Co-tenant's  Adverse  Possession,  Evidence  of.  — The  purchase  by  a  co- 
tenant  at  a  tax  sale  of  the  interest  of  another  co-tenant,  and  the  taking 
of  a  deed  purporting  to  convey  the  same,  are  acts  indicating  his  purpose 
to  claim  the  whole  title  adversely  to  his  co-tenant. 

Tenant  in  Common,  Disseisin  by.  —  One  tenant  in  common  may  disseise 
another;  but,  pnma  facie,  the  possession  of  one  is  also  that  of  the  other. 
An  ouster  or  disseisin  is  not  to  be  presumed  from  the  mere  fact  of  sole 
possession,  but  it  may  be  proved  by  sole  possession  accompanied  by  a 
notorious  claim  of  exclusive  rigb  t.  There  can  be  no  disseisin  or  adverse 
possession  until  there  has  been  a  disclaimer  by  the  assertion  of  an  ad- 
verse title  and  notice  thereof  to  the  other  co-tenant,  either  direct  or 
inferable  from  notorious  acts. 

Co-tenancy  —  Ouster Whether  One  Co-tenant  has  Ousted  Another 

is  a  question  of  fact  for  the  determination  of  the  jury  whenever  there  is 
any  substantial  evidence  of  an  ouster.  A  jury  is  warranted  in  inferring 
an  ouster  from  the  exclusive  possession  by  one  tenant  in  common  for  a 
great  number  of  years  without  any  accounting  to  or  recognition  of  right 
in  his  fellow-commoner,  or  any  evidence  explaining  why  the  co-tenant 
neglected  to  assert  his  right. 

Action  to  quiet  title.     Judgment  for  the  plaintifF. 

E.  B.  Hall,  J.  W.  Taggart,  and  R.  B.  Canfield,  for  the 
appellants. 

W.  C.  Stratton,  for  the  respondents. 

McKiNSTRY,  J.  An  action  to  quiet  the  title  to  block  of  land 
No.  56^,  in  the  city  of  Santa  Barbara.  It  was  commenced 
February  16,  1887. 

On  the  eighth  day  of  April,  1873,  A.  A.  Oglesby  and  W.  F. 
Russell  became  the  owners  at  law,  as  tenants  in  common,  of 
blocks  Nos.  56^  and  70^,  by  virtue  of  a  deed  of  conveyance 
thereof  executed  by  Frissius  and  Hernster.  Russell  paid  no 
part  of  the  purchase-money,  and  on  the  same  day  he  and  A. 
A.  Oglesby  entered  into  the  agreement  and  executed  the  in- 
strument following:  "Whereas  A.  A.  Oglesby  and  W.  F.  Rus- 
Bell  have  purchased  blocks  Nos.  56^  and  70|,  in  the  town  of 
Santa  Barbara,  for  their  joint  and  equal  benefit,  and  said 
A.  A.  Oglesby  furnished  all  the  purchase-money,  now,  it  is 
hereby  understood  and  agreed  that  they,  each  of  them,  with- 
hold the  property  from  sale  for  the  period  of  one  year  from 
date,  unless  sooner  sold  by  mutual  agreement,  and  out  of  any 
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sale  the  said  Oglesby  shall  first  receive  one  thousand  six  hun- 
dred dollars  in  United  States  gold  coin,  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month,  and  then  the  balance  of 
property  be  equally  divided  between  them;  but,  notwithstand- 
ing, the  said  W.  F.  Russell  may  at  any  time  within  the  year 
afterwards  pay  his  share  of  the  piirchase-money,  with  the 
interest  thereon,  without  agreeing  to  a  sale." 

No  part  of  W.  F.  Russell's  share  of  the  purchase-money  has 
ever  been  paid,  nor  has  any  portion  of  the  property  been  sold 
or  conveyed  except  as  herein  stated. 

Prior  to  the  conveyance  from  W.  F.  to  D.  H.  Russell,  here- 
inafter mentioned,  W,  F.  Russell  mortgaged  the  undivided 
one  half  of  the  lands  described  to  W.  W.  Hollister.  On  the 
20th  of  September,  1875,  W.  F.  Russell  conveyed  his  right, 
title,  and  interest  in  the  lands  to  D.  H.  Russell.  W.  F.  Rus- 
sell died  March  26, 1877,  and  D.  H.  Russell,  named  as  grantee 
in  the  deed  aforesaid,  was  appointed  administrator  of  his 
estate.  On  the  thirteenth  day  of  July,  1877,  W.  W.  Hollister 
commenced  an  action  to  foreclose  his  mortgage,  wherein  D. 
H.  Russell  as  owner  of  the  equity  of  redemption,  and  D.  H. 
Russell  as  administrator,  were  made  parties  defendant. 

While  said  action  was  pending,  and  on  the  thirteenth  day 
of  May,  1878,  the  tax  collector  of  Santa  Barbara  County  made 
and  delivered  to  A.  A.  Oglesby  a  tax  deed,  purporting  to  con- 
vey an  undivided  one  half  of  said  block  of  land  No.  56^,  which 
deed  was  acknowledged  and  recorded  on  the  same  day. 

In  the  suit  brought  by  W.  W.  Hollister,  a  decree  foreclosing 
his  mortgage  and  the  rights  of  defendant  in  the  mortgaged 
premises  was  entered,  and  thereunder  the  premises  mortgaged 
were  duly  sold.  Said  Hollister  became  the  purchaser  at  such 
Bale,  and  no  redemption  being  had,  received  a  sheriff's  deed, 
conveying  all  the  interest  of  the  estate  and  heirs  of  W.  F. 
Russell  and  the  interest  of  D.  H.  Russell  in  the  mortgaged 
premises;  which  deed  was  made,  executed,  and  recorded 
March  28,  1879. 

A.  A.  Oglesby  died  July  14,  1884  ;  W.  W.  Hollister  died 
August  8,  1886. 

The  plaintiff  acquired  the  title  of  which  A.  A.  Oglesby  died 
seised  in  the  two  blocks  of  land,  by  deeds  from  all  his  heirs, 
made  and  recorded  January  24,  1887.  The  defendants  are 
the  heirs  of  W.  W.  Hollister,  and  the  executors  of  his  estate. 

PhiintifiFs  claim  that  the  ancestor  of  their  grantors  disseised 
Jiis  co-tenant  of  block  56^,  and  remained  in  adverse  possession 
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of  the  same,  asserting  title  to  the  whole  thereof,  until  the  date 
of  his  death,  and  that  their  grantors  and  they  have  been  in 
adverse  possession  since  that  date.  They  aver  that  D.  H.  Rus- 
sell was  ousted  from  the  possession  on  the  13th  of  May,  1878, 
the  date  of  the  tax  deed. 

The  court  below  found:  — 

"6.  That  when  said  tax  deed  was  issued  to  said  A.  A. 
Oglesby,  and  recorded,  he  ousted  said  D.  H.  Russell  and 
AV.  W.  Hollister,  and  the  whole  world,  from  the  said  real 
property,  and  thereafter  was  in  the  exclusive  possession  of 
the  same,  under  a  claim  of  title  to  the  whole  thereof,  exclu- 
sive of  other  right,  and  ever  since  said  tax  deed  was  issued  to 
said  Oglesby,  the  whole  of  said  block  has  been  assessed  to 
him  and  his  successors,  and  he  and  they  have  claimed  title 
to  the  whole  of  said  block  No.  56|,  and  held  possession  ad- 
verse to  said  D.  PI.  Russell  and  W.  W.  Hollister,  and  to  the 
defendants,  and  the  whole  world;  and  ever  since  the  thir- 
teenth day  of  May,  1878,  and  for  more  than  five  years  before 
the  commencement  of  this  action,  said  A.  A.  Oglesby  and  his 
successors  and  the  plaintiffs  have  been,  and  plaintifi"s  now 
are,  in  the  actual,  open,  notorious,  peaceable,  quiet,  and  ex- 
clusive possession  of  the  whole  of  said  block  No.  56^,  and 
during  all  of  that  time,  they  have  paid  all  assessments  and 
taxes  of  every  kind  which  have  been  levied,  assessed,  or  taxed 
against  said  block,  or  any  part  thereof,  or  interest  therein. 

"  7.  That  said  W.  W.  Hollister,  at  the  time  said  mortgage 
was  made  to  him  by  said  W.  F.  Russell,  had  notice,  by  rea- 
son of  the  records  in  the  office  of  the  county  recorder  of  the 
county  of  Santa  Barbara,  of  the  equities  of  said  W.  F.  Russell 
and  said  A.  A.  Oglesby." 

Appellants  contend  the  findings  are  not  sustained  by  the 
evidence.  If  there  is  evidence  to  sustain  the  finding  that 
A.  A.  Oglesby  and  his  successors  were  in  adverse  possession 
of  lot  56^  for  more  than  five  years  prior  to  the  commence- 
ment of  this  action,  such  adverse  possession  conclusively 
establishes  a  previous  ouster,  the  precise  date  whereof  is  im- 
material. 

It  is  said  by  respondent  that  the  record  of  the  tax  deed 
gave  constructive  notice  to  W.  W.  Hollister  of  its  contents, 
and  of  the  fact  that  A.  A.  Oglesby  was  claiming  title  there- 
under to  the  undivided  half  of  the  block  No.  56^,  which  had 
belonged  to  D.  H.  Russell.  But  the  tax  deed  was  void  on  its 
face,  and  did  not  affect  the  title:  Civ.  Code,  sec.  1168.     Its 
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registration  gave  no  notice  to  any  person:  Sawyer  \ .  Adawty 
8  Vt.  172;  30  Am.  Dec.  459;  Mesick  v.  Sunderland,  6  Cal.  315. 

Nevertheless,  the  attempted  assessment  under  which  the 
sale  for  taxes  was  made  was  an  attempted  assessment  of  D.  H. 
Russell's  undivided  one-half  interest  in  block  56^.  No  duty- 
was  imposed  upon  A.  A.  Oglesby  to  pay  the  taxes  on  that 
half.  We  may  assume  that  a  tax  deed,  void  on  its  face,  con- 
stitutes no  color  of  title  in  such  sense  that  it  extends  an  actual 
possession  of  part  of  the  land  described  in  it  to  the  limits  of 
such  description.  Plere  A.  A.  Oglesby  had  and  continued  in 
the  actual  possession  of  the  whole  of  block  56^, — whether  for 
himself  alone,  or  for  himself  and  D.  H.  Russell,  is  a  different 
question.  His  attempted  purchase  of  his  co-tenant's  title, 
and  the  taking  of  a  deed  purporting  to  convey  the  same,  were 
acts  indicating  his  purpose  to  claim  the  whole  title  adversely 
to  his  co-tenant:  Pillow  v.  Roberts,  13  How.  472,  477. 

One  tenant  in  common  can  disseise  another.  But,  prima 
facie,  the  possession  of  one  is  also  that  of  the  other.  An  ouster 
or  disseisin  is  not  to  be  presumed  from  the  mere  fact  of  sole 
possession;  but  it  may  be  proved  by  such  possession,  accom- 
panied by  a  notorious  claim  of  exclusive  right:  Ilicard  v.  Wil- 
liams,  7  Wheat.  121.  The  difference  between  that  and  other 
cases  is,  that  acts  which,  if  done  by  a  stranger,  would  per  se 
be  a  disseisin,  are,  in  cases  of  tenancies  in  common,  suscepti- 
ble of  explanation  consistent  with  the  real  title.  Acts  of 
ownership  are  not,  in  tenancies  in  common,  necessarily  acts 
of  disseisin.  It  depends  upon  the  intent  with  which  they  are 
done  and  their  notoriety:  Prescott  v.  Nevers,  4  Mason,  326. 
Where  a  possession  commences  with  the  consent  of  the  owner, 
which  is  the  presumption  when  one  tenant  in  common  is  in 
sole  possession,  there  can  be  no  disseisin  or  adverse  possession 
until  there  has  been  a  disclaimer  by  the  assertion  of  an  ad- 
verse title,  and  notice  thereof  to  the  owner,  either  direct  or  to 
be  inferred  from  notorious  acts:  Wood  on  Limitations,  507. 

Nevertheless,  the  real  question.  Was  there  an  ouster  and  con- 
sequent disseisin  of  the  co-tenant?  depends  upon  the  circum- 
stances of  each  case.  It  is  a  question  of  fact,  to  be  submitted 
to  the  jury  wherever  there  is  any  substantial  evidence  of  an 
ouster:  Wood  on  Limitations,  507,  509,  510.  It  has  very  fre- 
quently been  held  that  the  exclusive  possession  by  one  tenant 
in  common  for  a  great  number  of  years,  without  any  account- 
ing to  or  recognition  of  right  in  his  fellow-commoner,  or  any 
evidence  explaining  why  the  co-tenant  neglected  to  assert  his 
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right,  is  evidence  from  which  the  jury  may  infer  actual  ouster 
and  adverse  possession:  Lefavour  v.  Iloman,  3  Allen,  355; 
Freeman  on  Cotenancy,  sec.  442,  and  cases  there  cited. 

It  may  be  conceded,  however,  for  the  purposes  of  this  decision, 
that  in  this  state  the  fact  of  exclusive  possession  or  pernancy 
of  the  profits  by  one  tenant,  however  long  continued,  and  al- 
though there  has  been  no  assertion  of  right  by  the  co-tenant, 
and  there  is  no  explanation  of  his  silence,  is  not  of  itself  suffi- 
cient proof  of  ouster  or  desseisin:  Miller  v.  Myers,  46  Cal.  535. 
Yet  the  fact  is  not  immaterial,  and  if  possession  has  been  ac- 
companied by  acts  indicating  an  adverse  claim  of  title  of  so 
notorious  a  character  as  to  satisfy  a  jury  that  a  person,  ordi- 
narily attentive  to  his  interests,  in  the  position  of  the  co-tenant, 
would  have  notice  of  the  adverse  claim,  a  finding  of  adverse 
possession  will  be  sustained.  While  the  exclusive  and  unin- 
terrupted possession  and  reception  of  the  profits  for  a  long 
period  may  not  be  sufficient  evidence  of  adverse  holding,  it  is 
some  evidence,  because  it  accords  with  ordinary  experience 
that  men  do  not  sleep  on  their  rights,  and  property  owners 
usually  manifest  some  regard  for  their  property  rights. 

Nor  should  the  circumstance  that  neither  D.  H.  Russell  nor 
his  grantor  or  successor  ever  paid  or  ofifered  to  pay  the  purchase- 
money  for  one  half  of  the  blocks  be  entirely  ignored  in  con- 
sidering the  question  of  adverse  possession.  There  enters  into 
the  notion  of  a  title  acquired  by  adverse  possession  the  ele- 
ment of  acquiescence  or  abandonment  of  his  title  by  the  party 
who  fails  to  assert  it  for  the  statutory  period.  The  jury  may 
have  believed  that  D.  H.  Russell  and  his  successors  intended 
to  abandon  a  legal  right  to  possession,  which,  upon  every 
equitable  consideration,  ought  not  to  have  been  insisted  upon; 
that  they  did  not  intend  to  assert  a  title  to  one  half  of  the  land 
after  a  failure  to  pay  Oglesby  for  it  within  the  time  limited  by 
the  agreement  between  him  and  W.  F.  Russell.  The  intent  of 
A.  A.  Oglesby  and  his  successors  to  claim  adversely  being 
shown,  would  not  less  evidence  suffice  to  establish  notice  of 
such  adverse  intent  to  persons  in  the  position  of  defendants 
and  their  predecessors  than  is  necessary  in  ordinary  cases  of 
tenancies  in  common?  Even  if  W.  F.  Russell  obligated  him- 
eelf  to  pay  to  Oglesby  one  half  the  purchase  price,  it  was 
never  paid;  Oglesby  did  not  attempt  to  enforce  its  payment 
by  legal  process.  Under  such  circumstances,  Russell  and  his 
successors  would  naturally  have  regarded  acts  of  ownership 
by  Oglesby,  otherwise  susceptible  of  explanation  as  in  accord 
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with  the  relation  of  tenants  in  common,  as  evidence  that 
Oglesby  intended  to  claim  the  whole  title  against  the  tenant 
in  common  who  had  paid  nothing. 

At  the  trial  below  there  was  evidence  that  A.  A.  Oglesby 
was,  as  found  by  the  court,  "in  the  open,  notorious,  peaceable, 
quiet,  and  exclusive  possession  of  the  whole  of  block  5G^." 
There  was  evidence  that  in  the  year  1874  or  1875  he  fenced 
each  of  the  blocks  separately;  that  from  1882  the  block  5G^ 
was  exclusively  in  the  occupation  of  said  Oglesby  and  his  ten- 
ants up  to  his  death,  he  receiving  the  whole  of  the  rents,  ac- 
counting to  no  person  for  any  part  thereof,  and  not  beii)g 
called  on  to  account  therefor;  evidence  that  he  had  repeatedly 
entertained  propositions  for  the  purchase  of  the  whole  of  the 
land,  and  attempted  to  sell  the  whole,  as  owner  of  the  whole; 
evidence  that  the  blocks  were  generally  known  as  "  Oglesby 'a 
blocks,"  and  that  since  his  attempted  purchase  of  the  co-ten- 
ants' interest  at  the  tax  sale,  he  and  his  successors  have  paid 
all  taxes  and  public  charges  assessed  against  block  5G^. 

Taking  the  evidence  as  a  whole,  we  cannot  say  that  the 
court  below  was  not  justified  in  deciding  that  the  acts  and 
conduct  of  Oglesby  and  his  successors  with  respect  to  the 
property  were  of  so  open  and  notorious  a  character  as  that 
their  co-tenants  should  be  held  to  have  had  notice  that  he  and 
his  successors  were  in  possession,  claiming  the  entire  title. 

But  W.  F.  Russell  did  not  absolutely  obligate  himself  to  pay 
one  half  of  the  purchase-money.  In  a  certain  event  he  had 
the  privilege  to  do  so  within  a  definite  period,  and,  from  the 
nature  of  the  transaction,  time  was  of  the  essence  of  the  con- 
tract. Russell  risked  nothing  by  the  arrangement.  If  the 
price  of  the  blocks  went  up,  and  he  and  Oglesby  agreed  upon 
sales  during  the  first  year,  he  would  get  one  half  of  the  excess 
beyond  the  price  paid  by  Oglesby,  or  if  he  did  not  agree,  ho 
could  at  his  option  secure  the  equitable  title  by  paying  one 
half  of  such  price.  The  written  contract  contains  a  declara- 
tion of  an  express  trust  on  his  part.  He  received  the  legal 
title  to  one  half  in  trust  that  he  would  convey  in  case  of  sales 
by  mutual  assent,  as  therein  provided  for,  or  that  within  a 
year  "afterwards"  he  would,  at  his  option,  take  the  beneficial 
interest  himself  on  paying  to  Oglesby  one  half  of  the  purchase 
price  advanced  by  him:  Civ.  Code,  sec.  857.  As  the  legal 
title  was  already  in  him,  there  would  be  no  transfer  of  it  in 
case  he  paid  tho  money,  but  upon  such  payment  he  would 
become  vested  with  the  entire  ownership,  legal  and  equitable. 


May,  1888.]  Oglesby  v.  Hollister.  183 

As  the  lands  were  not  sold  to  third  persons,  and  Russell  did 
not  purchase  himself,  the  purposes  of  the  trust  failed.  At  the 
most,  there  remained  in  Russell  and  his  successors  the  baro 
legal  title  to  an  undivided  one  half  of  block  56^,  Oglesby,  wlio 
was  entitled  to  the  entire  beneficial  use  of  the  property,  being 
in  possession.  This  right,  which  would  constitute  a  defense 
to  an  action  of  ejectment  by  defendants,  and  the  possession 
under  it,  the  successors  of  the  latter  had  the  right  to  havo 
quieted  in  the  present  action. 

Even  if  it  could  be  held  that  time  was  not  of  the  essence 
of  the  contract  of  1873,  the  result  would  the  be  same,  since 
the  money  which  W.  F.  Russell  had  the  option  to  pay  was 
not  paid  when  this  action  was  commenced, — fourteen  years 
after  the  contract  was  made.  After  this  great  lapse  of  time, 
defendants  could  not  secure  the  equitable  rights  of  plaintiffs 
by  paying  the  money.     And  they  do  not  offer  to  pay  it. 

Judgment  and  order  affirmed. 


Co-tenancy.  —  Conveyance  by  One  Tenant  in  Common  to  a  stranger  does 
not  change  the  relation  of  co-tenancy  theretofore  existing:  Frick  v.  Sinon,  72 
Cal.  337;  7  Am.  St.  Eep.  177,  and  note  180;  Page  v.  Branch,  97  N.  C.  97; 
2  Am.  St.  Rep.  281,  note  284.  Although,  as  a  general  rule,  entry  of  one  ten- 
ant in  common  ■will  inure  to  the  benefit  of  all,  yet  he  may  so  enter  and  hold 
as  to  render  his  entry  and  possession  adverse,  and  an  oixster  of  his  co-tenants: 
Greenhill  v.  Biggs,  85  Ky.  155;  7  Am.  St.  Rep.  579,  and  note  582.  Exclu- 
sive possession  by  one  co-tenant,  who  has  taken  conveyance  purporting  to 
convey  the  property  in  severalty,  does  not  constitute  an  ouster  of  his  co-ten- 
ants: Hignite  v.  Hignite,  65  Miss.  447;  7  Am.  St.  Rep.  G73,  and  note  674. 
Sole  possession  of  property  incapable  of  actual  division,  or  separate  occu- 
pancy by  one  co-tenant,  is  an  ouster  as  to  the  other:  Annely  v.  De  Saussure, 
26  S.  C.  497;  4  Am.  St.  Rep.  725,  and  note  733. 

Co-tenancy — Payment  of  Taxes.  — Tenant  in  common  may  compel  con- 
tribution from  co-tenants  for  their  share  of  taxes  rightfully  paid  by  him: 
Eads  V.  Rether/ord,  114  Ind.  273;  5  Am.  St.  Rep.  611,  and  note  613. 

Co-tenancy—  Tax  Deed  to  One  Tenant.  — One  tenant  in  common  does 
not  disseise  another  by  entering  under  tax  deed,  and  exercising  rights  and 
acts  of  ownership  thereunder:  Huihon  v.  Coe,  79  Me.  83;  1  Am.  St.  Rep.  288, 
and  note  295;  compare  Holterhojl  v.  Mead,  36  Minn.  42. 

Registration  —  Void  Instruments  cannot  be  Legally  Recorded:  Storte 
T.  Frenchy  37  Kan,  145;  1  Am.  St.  Rep.  237. 
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Miller  v,  California  Insurance  Company. 

[76  Calipokmia,  145.] 

Perils  of  thb  Sea  are  all  perils,  losses,  and  misfortanea  of  a  marine  char- 
acter, or  of  a  character  incident  to  a  ship  aa  snch.  By  the  Civil  Code 
of  California  they  are  defined  to  be:  "Storms  and  waves;  rocks,  shoals, 
and  rapids;  other  obstacles,  though  of  human  origin;  changes  of  climate; 
the  confinement  necessary  at  sea;  animals  peculiar  to  the  sea;  and  all 
other  dangers  peculiar  to  the  sea. " 

Bursting  of  a  Boiler  is  not  a  Peril  of  the  8ea,  either  as  understood 
in  the  law  of  marine  insurance,  or  aa  defined  by  the  Civil  Code  of  Cali- 
fornia. 

Action  on  a  policy  of  marine  insurance.  Judgment  for  the 
defendant. 

Barham,  Hahtead,  and  Bolton^  and  A.  E.  Bolton,  for  the  ap- 
pellant. 

E.  W.  McGraWy  for  the  respondent. 

Paterson,  J.  This  is  an  action  brought  on  a  policy  of 
marine  insurance  issued  by  the  respondent  on  the  steamer 
Pilot.  The  risks  insured  against  were  as  follows:  "Touching 
the  adventures  and  perils  which  this  insurance  company  is 
content  to  bear  and  take  upon  itself  in  this  policy,  they  are  of 
seas,  fires,  pirates,  assailing  thieves,  jettison,  barratry  of  the 
master  or  mariners  (unless  the  assured  be  owner  or  part  owner 
of  the  vessel),  embezzlement  and  illicit  trade  excepted  in  all 
cases,  and  all  other  losses  and  misfortunes  that  shall  come  to 
the  hurt,  damage,  or  detriment  of  the  said  vessel,  or  any  part 
thereof,  to  which  insurers  are  liable  by  the  rules  and  customs 
of  insurance  in  San  Francisco,  excepting  such  losses  and  mis- 
fortunes as  are  excluded  by  this  policy It  is  also  agreed 

that  in  case  of  insurance  on  a  steamer  this  company  is  not 
liable  for  any  injury,  derangement,  or  breakage  of  the  ma- 
chinery or  bursting  of  the  boilers,  unless  occasioned  by  strand- 
ing." 

The  complaint  alleges  that  on  May  25,  1883,  "the  boiler  on 
said  vessel  exploded,  and  said  vessel  became  then  and  there 
unmanageable,  and  swung  around  on  the  water,  and  within  a 
few  minutes  thereafter  sank  and  became  a  total  wreck,  and 
was  wholly  and  totally  lost  to  the  owner  thereof,  and  was 
abandoned  by  the  owner  to  defendant." 

There  is  no  allegation  in  the  complaint  that,  under  the  cus- 
toms of  insurance  in  San  Francisco,  insurers  are  liable  for 
explosions  of  boilers  or  damages  resulting  therefrom. 
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A  demurrer  to  the  complaint  was  filed,  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  plaintiflF  declining  to  amend, 
judgment  was  entered  for  defendant. 

Passing  over  the  question  as  to  the  sufficiency  of  the  allega- 
tion in  the  complaint  to  show  that  the  destruction  of  the  ves- 
sel was  caused  by  the  bursting  of  the  ])oiler,  or  by  any  other 
means  admitted  to  be  such  as  would  make  the  company 
liable,  and  conceding  that  the  complaint  shows  the  loss  to 
have  occurred  by  reason  of  the  bursting  of  the  boiler  without 
any  fault  of  the  plaintiff,  these  inquiries  remain:  1.  Is  the 
explosion  of  the  boiler  a  peril  of  the  sea  within  the  first  claus« 
above  quoted  ?  and  2.  If  it  be  a  peril  of  the  sea,  are  not  tha 
damages  resulting  therefrom  excepted  under  the  special  pro- 
vision of  the  policy  which  is  quoted  above,  and  which  relates 
to  the  bursting  of  the  boilers? 

Perils  of  the  sea  are  defined  by  our  Civil  Code  to  be: 
"Storms  and  waves;  rocks,  shoals,  and  rapids;  other  obsta- 
cles,  though  of  human  origin;  changes  of  climate;  the  con- 
finement necessary  at  sea;  animals  peculiar  to  the  sea;  and 
all  other  dangers  peculiar  to  the  sea":  Civ.  Code,  sec.  2199. 
The  bursting  of  a  boiler  is  not  within  any  of  the  first  six 
causes  named.  Is  it  a  danger  peculiar  to  the  sea?  Perils  of 
the  sea  have  been  defined  to  be:  "All  perils,  losses,  and  mis- 
fortunes of  a  marine  character,  or  of  a  character  incident  to  a 
ship  as  such":  T.  &  M.  I.  Co.  v.  H.  F.  &  Co.,  House  of  Lords, 
July  14,  1887.  In  that  case  it  was  said:  "The  damage  to  the 
donkey-engine  was  not  through  its  being  in  a  ship  at  sea. 
The  same  thing  would  have  happened  had  the  boiler  and  en- 
gines been  on  land,  if  the  same  mismanagement  had  taken 
place.  The  sea,  waves,  and  wind  had  nothing  to  do  with  it. 
....  It  is,  I  think,  impossible  to  say  that  this  is  damage 
occasioned  by  a  cause  similar  to  the  perils  of  the  sea  on  any 
interpretation  which  has  ever  been  applied  to  that  term.  It 
will  be  observed  that  Lord  Ellenborough  limits  the  operation 
of  the  clause  to  marine  damage.  By  this  I  do  not  understand 
him  to  mean  only  damage  which  has  been  caused  by  the  sea, 
,but  damage  of  a  character  to  which  a  marine  adventure  is 
subject.  Such  an  adventure  has  its  own  perils,  to  which 
either  it  is  exclusively  subject,  or  which  possess,  in  relation 
to  it,  a  special  or  peculiar  character.  To  secure  an  indemnity 
against  these  is  the  purpose  and  object  of  a  policy  of  marine 
insurance But  the  explosion  of  the  boiler  on  board  the 
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Panama  had  no  marine  character  at  all.  It  might  have  hap- 
pened in  precisely  the  same  way,  and  done  the  8ame  kind  of 
damage,  if  a  similar  engine  had  been  in  use  for  the  purpose 
of  moving  manufacturing  machinery  on  shore."  These  views 
seem  to  express  very  clearly  the  proper  meaning  of  the  seventh 
clause  of  section  2199,  supra. 

In  support  of  the  contention  that  an  explosion  of  the  boiler 
is  a  peril  embraced  within  the  list  of  perils  insured  against 
by  this  policy,  appellant  cites  AdmWs  of  Perrin  v.  Protec.  Ins. 
Co.,  11  Ohio,  169,  38  Am.  Dec.  728,  and  Citizens'  Ins.  Co.  v. 
Glasgow,  9  Mo.  413.  In  the  Ohio  case,  the  risks  insured 
against  were  described  in  the  policy  as  follows:  "Of  the  seas, 
rivers,  fires,  enemies,  pirates  of  the  rivers,  assailing  thieves, 
and  all  other  losses  and  misfortunes  which  shall  come  to  the 
damage  of  said  steamboat  according  to  the  true  intent  and 
meaning  of  said  policy."  It  was  there  held  that  the  loss  oc- 
casioned by  the  bursting  of  a  boiler  was  a  loss  within  the 
policy;  but  we  do  not  understand  the  court  to  have  held  in 
that  case  that  such  a  loss  was  a  loss  by  peril  of  the  seas.  In 
West  India  T.  Co.  v.  Home  &  Col.  M.  Ins.  Co.,  L.  R.  6  Q.  B. 
Div.  57,  the  Ohio  case  was  quoted  approvingly,  yet  it  was 
there  held  that  the  bursting  of  a  boiler  was  a  peril  not  within 
the  general  term  "perils  of  the  sea."  In  Citizens'  Ins.  Co.  v. 
Glasgow,  supra,  it  seems  that  the  policy  was  the  same  as  in 
the  Ohio  case. 

In  all  the  cases  cited  it  was  held  simply  that  the  loss  was 
one  which  came  within  tlie  insurance  clause  providing  against 
"all  other  perils,  losses,"  etc.  In  the  case  before  us  the  gen- 
eral clause  is,  ''and  all  other  losses  and  misfortunes  that  shall 
come  to  the  hurt,  damage,  or  detriment  of  the  said  vessel,  or 
any  part  thereof,  to  which  insurers  are  liable  by  the  rules  and 
customs  of  insurance  in  San  Francisco,  excepting  such  losses 
and  misfortunes  as  are  excluded  by  this  policy." 

Our  conclusion  is,  that  the  loss  complained  of  herein  is  not 
within  either  the  meaning  of  the  term  "  perils  of  the  sea  "  as 
defined  in  our  Civil  Code  or  as  understood  in  the  law  of 
marine  insurance  generally;  and  of  course,  if  the  loss  be  one 
which  falls  under  the  general  clause  of  the  policy,  it  is  suffi- 
cient to  say  that  there  is  no  allegation  that,  by  the  customs  of 
insurance  in  San  Francisco,  insurers  are  liable  for  explosions 
of  boilers  or  damages  resulting  therefrom. 

2.  The  construction  we  place  upon  the  clause  of  the  policy 
above  quoted  renders  it  unnecessary  to  consider  whether  tho 
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damages  are  not  in  any  event  excepted  under  that  provision 
of  the  policy  relating  to  the  bursting  of  boilers.  It  is  proper 
to  say,  however,  that  a  clause  precisely  the  same  in  language 
was  considered  by  the  court  of  appeals  in  Strong  v.  Sun  Mv.t. 
Ins.  Co.,  21  N.  Y.  103;  88  Am.  Dec.  242.  It  was  there  held 
that  the  language  is  to  be  understood  to  mean  that  the  com- 
pany is  not  to  be  liable  for  damage  resulting  to  the  vessel,  or 
otherwise,  on  account  of  the  bursting  of  the  boilers,  unless  oc- 
casioned by  stranding. 
Judgment  affirmed. 

MARtNE  Insurance  —  Perils  of  the  Sea.  —  Perils  of  the  sea,  doctrina 
of  discussed  and  explained  in  elaborate  note  to  Van  Hern  v.  Taylor,  7  Rob. 
201;  41  Am.  Dec.  282.  Loss  from  explosions  of  boUers  is  covered  by  policy 
of  marine  insurance:  Perrinv.  Protective  etc.  Co.,  11  Ohio,  147;  38  Am.  Dec. 
728.  Dangers  of  navigation  mean  those  perils  that  are  incident  to  it  in  a  law- 
ful course  of  navigation,  but  not  those  arising  from  pursuing  an  unlawful 
course:  Atwood  v.  Reliance  etc.  Co.,  9  Watts,  87;  34  Am.  Dec.  503.  Dangers 
for  which  insurer  of  goods  is  liable  must  be  such  as  arose  from  some  ex- 
traordinary disaster  occurring  on  the  voyage,  against  which  human  skill  and 
foresight  could  not  guard:  Fleming  v.  Marine  Ins.  Co.,  3  Watts  &  S.  144;  33^ 
Am.  Dec.  747.  Compare  also  Dupeyre  v.  Western  etc.  Co.j  2  Rob.  (La.)  457;. 
38  Am.  Dec.  218;  CvdwortTi  v.  South  Carolina  Co.,  2  Rich.  416;  35  Am.  Dec. 
G92;  McDowell  v.  General  etc.  Ins.  Co.,  7  La.  Ann.  684;  56  Am,  Dec.  619. 
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1.76  California,  153.1 

Corporations  —  Notice  ot?  Meetings  of  DiREcrroRS  —  Each  director  must^ 
under  the  provisions  of  the  Civil  Code  of  California,  have  special  notic©^ 
of  the  regular  meetings  of  the  board,  unless  provision  is  made  in  the  by- 
laws for  such  meetings. 

Corporations  —  Notice  of  Adjourned  Meeting  of  the  Directors.  —  If 
a  regular  meeting  of  the  board  of  directors,  of  which  no  notice  is  re- 
quired, is  adjourned  to  the  next  day,  but  the  hour  to  which  it  is  thu* 
adjourned  is  not  stated,  and  two  directors  are  not  present  at  such  regu- 
lar meeting,  and  no  notice  is  given  of  the  adjourned  meeting,  and  these 
two  directors  have  no  knowledge  of  it,  an  assessment  levied  at  such  ad- 
journed meeting  is  a  nullity. 

Action  to  enjoin  the  sale  of  shares  of  corporate  stock  for  an 
alleged  assessment  thereon.  The  assessment  was  claimed  to- 
be  void,  for  the  following  causes:  Prior  to  October  8,  1883,  the 
office  and  place  of  business  of  the  corporation  was  at  414 
O'Farrell  Street,  San  Francisco.  The  by-laws  provided  for 
regular  meetings  of  the  board  of  directors  the  second  Monday 
in  October  of  each  year,  without  notice;  on  that  day  (which 
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fell  on  the  8th  of  the  month),  three  of  the  five  directors, 
constituting  the  board,  met  at  the  regular  place  of  meeting, 
and  resolved  to  change  the  office  to  314  Mission  Street,  and 
adjourned  to  meet  at  the  new  place  of  meeting  on  October  9th, 
but  without  fixing  any  hour.  The  three  directors  present  at 
the  regular  meeting  met  on  the  day  following,  at  314  Mission 
Street,  and  there  levied  the  assessment  in  question.  Judg- 
ment for  plaintiff. 

Estee  and  Wilson,  and  James  Wheeler,  for  the  appellant. 

Coudery  and  McCutchen,  for  the  respondent. 

Thornton,  J.  Each  director  must  have  special  notice  of 
the  regular  meetings  of  the  board  of  directors  of  the  corpora- 
tion defendant,  unless  provision  is  made  in  the  by-laws  for 
such  meetings:  Civ.  Code,  sec.  320.  Conceding  that  the  pro- 
vision in  the  by-laws  was  sufficient  to  give  notice  to  the  direc- 
tors of  the  regular  meeting  of  the  8th  of  October  at  414  O'Far- 
rell  Street,  and  that  the  removal  of  the  office  resolved  at  that 
meeting  to  314  Mission  Street  was  valid,  still,  as  it  does  not 
appear  that  the  hour  of  the  day  on  the  9th  of  October  on 
which  the  adjourned  meeting  was  to  be  held  on  the  last- 
named  day  was  fixed  at  the  meeting  of  the  8th,  and  no  notice 
of  such  adjourned  meeting  was  given  the  directors  Allen  and 
Thompson,  who  were  not  at  the  meeting  on  the  8th,  we  must 
hold  the  assessment  levied  at  the  meeting  on  the  9th  was 
levied  substantially  without  notice  and  without  authority.  To 
hold  that  the  adjourned  meeting  of  the  9th,  the  hour  of  which 
was  not  fixed  or  declared  by  the  meeting  of  the  8th  of  Octo- 
ber, was  a  part  of  the  meeting  of  the  board  of  the  8th,  and 
therefore  no  further  notice  of  it  was  required,  would  be  to 
sanction  an  evasion  of  the  law  in  regard  to  notice  to  the  di- 
rectors of  the  meeting  of  the  board.  An  inspection  of  the 
minutes  of  the  meeting  of  the  8th  would  give  no  information 
to  the  directors  not  attending  that  meeting  of  the  time  to 
which  that  meeting  had  been  adjourned.  In  fact,  it  does  not 
appear  that  the  board  as  a  board  ever  did  fix  the  hour  on  the 
9th  at  which  the  adjourned  meeting  was  to  be  held;  and  as  it 
does  not  so  appear,  we  must,  in  construing  the  facts  as  found, 
hold  that  the  board  on  the  8th  did  not  fix  the  hour  at  all. 
Under  these  circumstances,  we  cannot  hold  that  the  meeting 
on  the  9th,  at  which  the  assessment  was  levied,  was  anything 
more  than  a  special  meeting,  of  the  calling  of  which  the  non- 
attending  directors,  Allen  and  Thompson,  had  no  notice  or 
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knowledge  of  any  kind.  The  assessment  was  therefore  levied 
without  authority,  and  was  a  nullity:  See  San  Buenaventura 
Mfg.  Co.  V.  VassauU,  50  Cal.  534.  The  judgment  must  be 
aflBrmed. 

So  ordered.  

CSOBPORATIONS  —  DiBECTORS'    MEETING,     NOTIOB    OF:    Chose    V.     Tuttk,    55 

Conn.  455;  3  Am.  St.  Bep.  64,  and  note  69. 


Turner  v.  McDonald. 

[76  Califobnia,  177.J 
Pebfect  Title  must   be  One  That  is  Good  and  Valid  bbtond  All 

Reasonable  Doubt.     Though  the  court  may  entertain  an  opinion  in 

favor  of  the  title,  yet  if  it  be  satisfied  that  that  opinion  may  fairly  and 

reasonably  be  questioned  by  other  competent  persons,   it  will  refuse 

specific  performance. 
Title  to  be  Good  should  be  free  from  litigation,  palpable  defects,  and  grave 

doubts,  and  should  consist  of  both  the  legal  and  equitable  title,  and  be 

fairly  deducible  of  record. 
Deed  Absolute,  Intended  as  a  Mortgage,  does  not  in  California  transfer 

title  as  between  the  parties  to  it. 

PUECHASEK    of    ReaL    EsTATE    IS     ENTITLED    TO  "WlTHDBAW    HIS    DEPOSIT 

and  terminate  his  contract,  where  it  calls  for  a  perfect  title,  and  the  title 
of  the  vendor  depends  upon  a  deed  executed  by  an  attorney  in  fact, 
whose  power  of  attorney  was  made  prior  to  the  acquisition  of  his  princi- 
pal's title,  and  upon  a  conveyance  from  a  devisee,  and  the  will  under 
which  such  devisee  claims  has  never  been  admitted  to  probate  in  this 
state. 

Action  to  recover  back  a  sum  of  money  paid  upon  a  con- 
tract for  purchase  and  sale  of  real  estate.  Judgment  for  the 
plaintiff. 

James  A.  Waymire,  for  the  appellant. 

Edward  P.  Cole,  for  the  respondent. 

Belcher,  C.  C.  On  the  nineteenth  day  of  February,  1879, 
the  defendant  contracted  to  sell  to  one  Woodworth  a  lot  in  the 
city  of  San  Francisco  for  twenty  thousand  five  hundred  dol- 
lars, and  received  from  him  on  account,  and  as  a  deposit  to 
secure  the  sale,  the  sum  of  five  hundred  dollars.  The  con- 
tract was  made  "upon  the  following  terms,  to  which  both 
parties  are  mutually  bound:  Ten  days  are  to  be  allowed  for 
legal  search  of  title.  If  it  is  not  found  to  be  perfect,  the  de- 
posit, for  which  this  is  a  receipt,  is  to  be  returned;  if  the  title 
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is  found  perfect,  and  the  pale  is  not  consummated  in  accord- 
ance with  the  above  terms,  the  deposit  is  to  be  forfeited." 

Within  the  ten  days  allowed,  Woodworth  submitted  an 
abstract  of  title  to  John  R.  Jarboe,  an  attorney  at  law,  for 
examination,  and  was  ready  and  willing  to  complete  the  pur- 
chase if  Jarboo  pronounced  the  title  good.  After  examination, 
Jiirl)oe  decided  that  the  title  was  not  perfect,  and  he  informed 
defendant  of  his  decision  about  the  time  it  was  made.  Wood- 
worth  then  demanded  from  the  defendant  a  return  of  his 
deposit,  and  the  defendant  refused  and  neglected  to  pay  back 
the  money,  but  did  not,  so  far  as  appears,  offer  or  tender  to 
him  any  deed  of  the  property. 

Woodworth  assigned  his  claim  to  the  plaintiff,  and  this 
action  was  brought  to  recover  back  the  five  hundred  dollars, 
with  interest. 

The  court  below  gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

In  support  of  the  appeal,  it  is  urged  that  the  defendant's 
title  was  in  fact  perfect,  and  the  court  should  have  so  found 
from  the  evidence. 

A  perfect  title  must  be  one  that  is  good  and  valid  beyond 
all  reasonable  doubt.  Whether  the  title  in  particular  cases  is 
good  or  not  is  a  question  which  it  is  often  difficult  to  deter- 
mine, and  one  upon  which  lawyers  and  judges  sometimes  dis- 
agree. "Though  the  court,"  it  has  been  said,  "  may  entertain 
an  opinion  in  favor  of  the  title,  yet  if  it  be  satisfied  that  that 
opinion  may  fairly  and  reasonably  be  questioned  by  other 
competent  persons,  it  will  refuse  specific  performance.  Thus 
in  a  case  before  Sir  John  Leach,  he  expressed  the  strong  in- 
clination of  his  opinion  to  be  in  favor  of  the  title,  and  yet 
refused  the  relief  sought  by  the  plaintiff;  and  in  the  recent 
case  of  Pyrle  v.  Waddinghain,  in  which  the  Vice-Chancellor 
Turner  discussed  the  subject  now  before  us,  he  expressed  an 
opinion  in  favor  of  the  title,  but  nevertheless  dismissed  the 
vendor's  bill,  with  costs.  Still  less,  of  course,  will  the  court 
force  a  title  on  a  purchaser  in  opposition  to  the  decision  of 
another  court,  though  it  may  think  that  decision  to  be  wrong": 
Fry  on  Specific  Performance,  sec.  579;  see  also  Richmond  v. 
Gray,  3  Allen,  25;  Sturtcvant  v.  Jaques,  14  Allen,  523. 

It  was  shown  on  the  trial  that  the  title  to  the  lot  in  contro- 
versy here  was,  in  January,  1855,  in  one  Stevens,  and  that  on 
tlie  eighth  day  of  that  month  he  mortgaged  the  lot  to  one 
Charles  S.  Tripler.     The  mortgage  was  l)y  a  deed  absolute  in 
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form.  On  the  third  day  of  December,  1862,  Tripler  executed 
a  power  of  attorney  to  one  Abell,  giving  him  power  to  sell  any 
real  property  which  he  (Tripler)  then  owned,  or  was  inter- 
ested in,  in  the  state  of  California.  On  the  20th  of  Decem- 
ber, 1862,  Tripler  commenced  suit  to  foreclose  his  mortgage, 
and  on  the  10th  of  July,  1863,  he  bought  in  the  property  under 
his  decree  of  foreclosure.  On  the  8th  of  October,  1863,  Trip- 
ler, by  Abell,  his  attorney,  made  a  quitclaim  deed  of  the  lot 
to  Hutchinson,  defendant's  grantor.  On  the  13th  of  January, 
1864,  Tripler  received  his  sheriff's  deed.  Some  time  in  1866 
Tripler  died  in  the  state  of  Michigan,  leaving  a  last  will,  by 
which  he  gave  all  his  property  to  his  surviving  wife,  Eunice 
Tripler,  "  in  confident  expectation  that  the  same  will  be  ex- 
pended in  her  own  comfortable  support,  and  in  the  education 
and  maintenance  of  our  children,  leaving  it  entirely  discre- 
tionary with  her  to  make  such  provision  for  our  children  as 
she,  in  the  exercise  of  her  judgment,  may  deem  best."  While 
the  will  speaks  of  the  children,  it  nowhere  gives  the  names, 
ages,  or  number  of  them.  The  will  was  admitted  to  probate 
in  Michigan,  but  was  never  probated  in  this  state,  and  there 
■was  no  proof  as  to  whether  there  were  any  debts  against  the 
estate  here  or  not.  In  March,  1869,  Eunice  Tripler  executed 
a  quitclaim  deed  of  the  lot  to  defendant's  grantor. 

It  is  admitted  that  a  title  to  be  good  "  should  be  free  from 
litigation,  palpable  defects,  and  grave  doubts;  should  consist 
of  both  legal  and  equitable  titles,  and  should  be  fairly  dedu- 
cible  of  record." 

Upon  the  showing  made,  it  seems  to  us  that  defendant's 
title  was  not  free  from  grave  doubts  as  to  its  sufBciency. 
When  Tripler  made  his  power  of  attorney  to  Abell  he  did  not 
own  and  had  no  legal  interest  in  the  lot.  It  is  settled  law  in 
this  state,  that  a  deed  absolute,  if  intended  as  a  mortgage, 
does  not  transfer  title  between  the  parties  to  it:  Cunningham 
V.  Hawkins,  27  Cal.  606;  Taylor  v.  McLain,  64  Id.  514;  Healy 
V.  O'Brien,  66  Id.  519;  Code  Civ.  Proc,  sec.  744,  which  is  the 
same  as  section  260  of  the  old  Practice  Act.  But  if  Tripler 
had  no  interest  in  the  lot  when  he  made  his  power  of  attorney 
to  Abell,  can  it  be  said,  beyond  doubt,  that  the  deed  after- 
wards made  by  the  attorney  conveyed  any  interest  therein? 

Again,  when  one  dies  leaving  property  in  this  state,  that 
property  must  be  disposed  of  according  to  the  laws  of  this 
state.  And  if  he  left  a  will,  that  will  must  be  proved  here 
before  it  can  affect  property  situated  here.     Now,  can  it  be 
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Baid,  beyond  doubt,  that  Mrs.  Triplcr  could  convey  by  quit- 
claim deed  a  good  title  to  the  lot  in  question  before  the  will, 
under  which  she  claimed  it,  was  produced  and  proved  here? 

It  seems  to  us  that  these  questions  must  be  answered  in  the 
negative,  and  that  it  must  follow,  therefore,  that  defendant's 
title  was  not  "fairly  deducible  of  record." 

There  is  no  other  question  requiring  special  notice.  We 
find  no  error  in  the  record,  and  therefore  advise  that  the  judg- 
ment and  order  be  aflirmcd. 

IIayne,  C,  and  Foote,  C,  concurred. 

The  Court. —  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


Sale  of  Realty.  — Either  party  haa  the  right  to  withdraw  from  pending 
negotiations  for  sale  of  realty,  where  no  couiiideratioh  has  passed,  no  rights 
intervened,  and  the  condition  of  the  parties  has  not  changed:  Wardell  v. 
Williama,  G2  Mich.  50;  4  Am.  St.  Rep.  814. 

Parol  Testimony  to  Vary  Deed  Absolute  on  rrs  Face.  —  Terms  of 
deed  ahsolote  on  its  face  cannot,  in  suit  at  law,  be  varied  by  parol,  bo  as  to 
make  it  operative  only  as  a  mortgage:  Bragg  v.  Massie's  AdmW,  38  Ala.  89;  79 
Am.  Dec.  82.  Wliere  written  contract  is  perfect  upon  its  face,  parol  evidence 
cannot  be  introduced  to  add  to,  alter,  or  vary  its  terms:  Loouey  v.  Rankin, 
15  Or.  G17;  liitice  v.  Steiu-p,  82  Va.  .352.  Where  the  terms  of  a  contract  are 
in  writing,  oral  evidence  of  what  the  parties  intended  is  not  admissible: 
Bealnj  v.  Crasiten,  16  Or.  72.  Contemporaneous  parol  agreement  is  not  ad- 
missible to  vary  the  effect  of  a  blank  indorsement  of  a  negotiable  promissory 
note:  Knoblaudi  v.  Fogiesong,  38  Minn.  352.  But  parol  testimony  is  admis- 
fiiblo  to  prove  the  contents  of  lost  or  destroyed  records:  Motley  v.  Waits,  98 
N.  C.  284.  Where  law  requires  records  of  proceedings  to  be  kept,  they  are 
the  only  lawful  evidence  of  the  action  to  which  they  refer,  and  such  record 
cannot  bo  contradicted,  added  to,  or  supplemented  by  parol:  People  v.  Madi- 
aon,  125  111.  335.  Parol  evidence  is  not  admissible  to  modify  or  explain  a 
promissory  note:  Bic/ue  v.  Frazer,  50  Ark.  393.  It  is  competent  for  a  wit- 
ness who  saw  an  original  survey  made,  on  an  issue  involving  the  location  of 
a  lino  on  the  ground,  to  testify  to  what  the  surveyor  did  in  running  the  lines, 
thougli  ho  reversed  the  result  called  for  in  the  field- notes:  Smifh  v.  Leach,  70 
Tex.  493. 

Deed  Absolute  on  Face,  when  Mortgaqe.  —  Transfer  intended  as 
Bccurity  is  a  mortgage:  Note  to  Ryan  v.  Dox,  90  Am.  Dec.  709.  A  deed  ab- 
solute on  its  face  given  to  secure  the  payment  of  a  promissory  note  is  a  mort- 
gage: Raynor  v.  Drew,  72  Cal.  307.  Compare  Warder  v.  Erutlen,  73  Id.  291. 
A  deed  absolute  on  its  face,  intended  only  as  security,  is  mortgage:  Helm  v. 
Jioyd,  124  111.  370.  A  deed  al)soluto  on  its  face  may  be  shown  to  be  defeasi- 
ble by  parol  upon  adequate  proof:  McMillan  v.  Bissell,  G3  Mich.  GG.  Com- 
pare Cullen  v.  Carey,  14G  Mass.  50.  An  absolute  deed  for  realty  executed 
■olely  to  secore  debt  to  the  vendee  will  be  treated  in  equity  as  a  mortgage: 
Robmacmt  v.  lAnooln  etc.  Bank,  85  Tenn.  363;  McMillan  v.  JeweU,  85  Ala. 
476. 
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HoBSON  V.  Hassett. 

[70  Califobnia,  203,1 

AoBNT  IS  Personally  Liable  on  a  Note  Signed  in  his  Name,  though 
he  adds  thereto  the  designation  "  agent, "  unless  from  some  portion  of 
the  note  or  the  paper  upon  which  it  is  written  the  name  of  his  principal 
appears. 

Consideration.  —  Note  of  the  president  of  corporation,  binding  upon  him 
personally,  is  not  without  consideration  if  made  for  the  purpose  of  tak- 
ing up  a  note  of  the  corporation  which  is  at  the  time  surrendered  and 
canceled. 

Ruiledge  and  McConnell,  for  the  appellant. 

Vaughn  and  Cradlehaugh,  and  O.  A.  Johnson^  for  the  re- 
spondent. 

Belcher,  C.  C.  This  action  was  brought  to  recover  the 
amount  due  on  a  promissory  note  which  reads  as  follows:  — 

"  September  7,  1881. 

"  $1,135.  One  day  after  date,  without  grace,  we  promise  to 
pay  A.  D.  Hobson  or  order  the  sum  of  eleven  hundred  and 
thirty-five  dollars,  payable  only  in  gold  coin  of  the  government 
of  the  United  States,  for  value  received,  with  interest  thereon 
in  like  gold  coin,  at  the  rate  of  ten  per  cent  per  year  from  date 
until  paid.  A.  Hassett,  President." 

The  court  below  found  that  prior  to  the  year  1878,  the 
Grangers'  Business  Association  of  Healdsburg  was  duly  or- 
ganized as  a  corporation,  and  has  existed  as  such  ever  since; 
that  on  the  eighth  day  of  January,  1878,  the  said  corporation 
became  indebted  to  the  plaintiff  in  the  sum  of  two  thousand 
dollars,  and  on  that  day  made  and  delivered  its  promissory 
note  to  plaintiff  for  that  amount;  that  on  the  seventh  day  of 
September,  1881,  plaintiff  presented  this  note  to  one  Bagge, 
who  was  the  book-keeper  and  accountant  of  the  corporation, 
for  payment,  and  requested  that  the  corporation  pay  him  nine 
hundred  dollars  in  cash,  and  give  him  a  new  note  for  the 
balance;  that  defendant  Hassett  was  president  of  the  corpora- 
tion at  that  time;  that  Bagge  paid  the  nine  hundred  dollars, 
and  drew  a  new  note  for  the  balance,  and  requested  defend- 
ant, as  president  of  the  corporation,  to  sign  it,  which  defendant 
intended  to  do,  but  signed  only  his  own  name,  adding  thereto 
the  word  "  president  " ;  that  the  note  so  executed  is  the  note 
Bet  out  in  the  complaint;  that  defendant  and  Bagge  only  in- 
tended to  make  and  deliver  the  note  of  the  corporation,  and 
did  not  then  or  at  any  other  time  say  or  do  anything  to  lead 
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plaintiff  to  believe  that  defendant  intended  to  make  or  deliver 
l>is  own  note,  and  not  the  note  of  the  corporation;  that  plain- 
tiff could  not  read  writing,  and  did  not  at  tlie  time  know  in 
what  manner  the  note  was  executed,  but  at  the  end  of  every 
month,  for  eighteen  months  thereafter,  he  presented  it,  and  re- 
ceived from  the  corporation  the  interest  due  thereon,  and 
never  claimed  or  demanded  from  defendant  the  payment 
thereof  prior  to  the  bringing  of  this  action. 

Upon  these  facts  the  court  found,  as  a  conclusion  of  law, 
that  tlie  note  was  the  note  of  defendant,  and  not  of  the  corpo- 
ration, and  thereupon  judgment  was  entered  in  favor  of  the 
plaintiff.  The  defendant  appealed,  and  the  case  comes  here 
on  the  judgment  roll. 

The  principal  contention  of  tlie  appellant  is,  that  the  note 
was  the  note  of  the  corporation,  and  not  of  the  defendant,  and 
that  the  court  erred  in  its  conclusions  of  law  to  the  contrary. 

In  view  of  the  large  number  of  adjudicated  cases,  it  is  some- 
times difficult  to  determine  whether  a  note  or  bill  of  exchange, 
drawn  by  an  agent,  but  for  the  use  and  benefit  of  his  princi- 
pal, binds  the  agent  personally  or  not.  There  are,  however, 
some  general  rules  upon  the  subject,  which  seem  to  be  well 
settled.  Judge  Story  says:  "When,  upon  the  face  of  the  in- 
strument, the  agent  signs  his  own  name  only,  without  refer- 
ring to  any  principal,  then  he  will  be  held  personally  bound, 
although  he  is  known  to  be  or  avowedly  acts  as  agent": 
Story  on  Promissory  Notes,  sec.  68.  But  "  if  it  can,  upon  the 
whole  instrument,  be  collected  that  the  true  object  and  intent 
of  it  are  to  bind  the  principal,  and  not  to  bind  the  agent, 
courts  of  justice  will  adopt  that  construction  of  it,  however  in- 
formally it  may  be  expressed  ":  Id.,  sec.  69. 

Professor  Parsons  says:  "If  an  agent  make  a  note  in  his 
own  name,  and  add  to  his  signature  the  word  'agent,'  but 
there  is  nothing  on  the  note  to  indicate  who  is  principal,  the 
agent  will  be  personally  liable,  just  as  if  the  word  'agent'  were 
not  added":  1  Parsons  on  Notes  and  Bills,  p.  95.  And  "one 
who  puts  his  name  on  negotiable  paper  will  be  liable  person- 
ally, as  we  have  seen,  althougii  he  acts  as  agent,  unless  he 
Bays  so,  and  says  also  who  his  principal  is;  that  is,  unless  he 
uses  some  expression  equivalent,  to  use  Lord  Ellenborough's 
language,  to,  '  I  am  the  mere  scribe.'  For  if  the  construction 
may  fairly  be  that  while  he  acts  officially,  or  at  the  request  of 
otiiers,  yet  what  he  does  is  still  his  own  act,  it  will  be  so  inter- 
preted": Id.,  p.  102;  and  see  also  Sayre  v.  Nichols,  5  Cal.  487; 
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Stackpole  v.  Arnold,  11  Mass.  27;  6  Am.  Dec.  150;  Williams  v. 
Robhins,  16  Gray,  77;  77  Am.  Dec.  396;  Tucker  Mfg.  Co.  v. 
Fairbanks,  98  Mass.  101;  Sturdivant  y.  Hull,  59  Me.  172;  8 
Am.  Rep.  409;  Pentz  v.  Stanton,  10  Wend.  271;  25  Am.  Dec. 
558;  Powers  v.  Briggs,  79  111.  493;  22  Am.  Rep.  175. 

The  cases  cited  by  appellant  are  not  in  conflict  with  the 
rules  above  stated.  In  Farmers'  and  Mechanics'  Bank  v.  Colby, 
64  Cal.  352,  the  note  was  signed  by  "G.  A.  Colby,  Prest.  Pac. 
Peat  Coal  Co.,  D.  K.  Tripp,  Sec.  pro  tern."  It  was  indorsed  by 
Colby  and  four  others.  The  action  was  against  Colby  and 
Tripp  as  makers,  and  the  other  defendants  as  indorsers.  The 
court  said:  "Read  as  a  whole,  we  think  it  apparent  from  its 
face  that  it  is  the  note  of  the  company  indorsed  by  the  indi- 
viduals." 

In  Bean  v.  Pioneer  Mining  Co.,  66  Cal.  451,  56  Am.  Rep. 
106,  the  note  was  signed  "  Pioneer  Mining  Company,  John  E. 
Mason,  Supt."  The  plaintiff  sought  to  hold  Mason  personally 
responsible  on  the  note,  but  the  court  considered  him  not 
bound.  The  court  said:  "  The  signature  is  not  John  E.  Mason, 
Superintendent  of  the  Pioneer  Mining  Company,"  the  last 
portion  of  which,  in  the  absence  of  any  words  in  the  body  of 
the  note  indicating  an  intention  that  it  should  be  an  obliga- 
tion of  the  company,  might,  it  is  claimed,  be  held  to  be  merely 
descriptio  personse.  But  here  the  words  'Pioneer  Mining  Com- 
pany'  precede  the  name  'John  E.  Mason.'  " 

In  Mechanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5 
Wheat.  326,  the  question  was,  whether  a  certain  act  done  by 
the  cashier  of  a  bank  was  done  in  his  oflicial  or  individual 
capacity.  The  action  was  based  upon  a  check,  and  the  court 
said:  "But  the  fact  that  this  appeared  on  its  face  to  be  a  pri- 
vate check  is  by  no  means  to  be  conceded.  On  the  contrary, 
the  appearance  of  the  corporate  name  of  the  institution  on  the 
face  of  the  paper  at  once  leads  to  the  belief  that  it  is  a  corpo- 
rate, and  not  an  individual,  transaction;  to  which  must  be 
added  the  circumstance  that  the  cashier  is  the  drawer,  and 
the  teller  the  payee;  and  the  form  of  ordinary  checks  deviated 
from  by  the  substitution  of  'to  order,'  or  'to  bearer.'  The 
evdience,  therefore,  on  the  face  of  the  bill,  predominates  in  favor 
of  its  being  a  bank  transaction." 

In  Carpenter  v.  Farnsworth,  106  Mass.  561,  8  Am.  Rep.  360, 
the  action  was  on  a  check  having  the  words  "^tna  Mills  " 
printed  in  the  margin,  and  signed  "J.  D.  Farnsworth,  Treas- 
urer."    The  court  said  "  that  this  check  manifests  upon  its 
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face  that  the  writing  is  the  act  of  the  principal,  though  done 
by  the  hand  of  an  agent;  or  in  other  words,  that  it  is  the 
check  of  the  ^tna  Millf,  executed  by  Farnsworth  as  their 
treasurer  and  in  their  behalf." 

The  other  cases  cited  do  not  need  special  notice. 

In  the  light  of  the  rules  of  law  above  announced,  the  ques- 
tion then  is,  Did  the  defendant,  by  signing  the  note  as  he  did, 
make  himself  personally  responsible  for  its  payment?  It 
seems  to  us  that  there  can  be  but  one  answer  to  this  question, 
and  that  is,  that  he  did.  There  is  nothing  on  the  face  of  the 
note  to  show  that  there  was  any  principal  back  of  the  defend- 
ant. He  signed  his  own  name,  and  wholly  failed  to  indicate, 
if  he  had  a  principal,  who  or  what  the  principal  was.  The 
word  "president,"  which  he  added  to  his  name,  must,  there- 
fore, bo  regarded  as  a  mere  descriplio  personse. 

It  is  further  contended  that,  as  the  promissory  note  of  the 
defendant,  it  was  without  consideration.  We  do  not  think 
this  position  can  be  maintained.  The  note  imports  a  consid- 
eration, and  it  must  be  presumed  that  when  the  old  note  was 
paid  it  was  given  up,  and  the  new  one  taken  in  its  place.  The 
old  note  was  a  sufficient  consideration  for  the  new  one. 

We  think  the  court  drew  correct  conclusions  from  the  facts 
before  it,  and  therefore  advise  that  the  judgment  be  affirmed. 

Hayne,  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 


Agency  —  Aokmt  when  Pebsonallt  Liable.  —  Agent  is  personally  lia- 
ble OD  contract  signed  in  his  own  name  as  agent,  if  principal's  name  does  not 
appear  in  the  iustrameut  of  writing  as  such:  Tannait  v.  Bocky  Mountcun  etc. 
Bank;  1  Col.  278;  9  Am.  Rep.  156,  and  note;  Bryson  v.  Luojus,  84  N.  C.  GSO; 
37  Am.  Rep.  634,  note.  "One  year  after  date,  wo  promise  to  pay  to  order 
of  A  B  $1,000,  value  received,"  signed,  "G.  M.,  treasurer,  etc.,"  is  the  note 
of  M.,  not  of  the  association:  Melltn  v.  Moore,  68  Me.  390;  28  Am.  Rep.  77; 
Sturdivant  v.  Hull,  59  Me.  172;  8  Am.  Rep.  409;  BucJangham  v,  Brewster,  79 
III.  515;  22  Am.  Rep.  177.  Word  "agent"  appended  to  name  of  agent 
designates  capacity  in  which  he  acts,  and  is  not  mere  descripth  personce.' 
Sayre  v.  Nidtols,  7  Cal.  535;  68  Am.  Dec.  280.  Oue  acting  as  agent  for  un- 
disclosed principal  may  be  treated  as  principal:  Welth  v.  Goodwin,  123  Mass. 
71;  25  Am.  Rep.  409.  Charging  principal's  debt  to  agent  does  not  preclude 
creditor  from  afterwards  asserting  claim  against  the  principal:  Ouest  v.  Buf 
ling  ton  etc,  74  Iowa,  457. 
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Sparrow  v.  Rhoades. 

(7G  California,  208.] 
Ejectment  —  Evidence  Admissible  under  the  General  Denial.  —  The 
defendant  may,  under  the  general  denial  in  ejectment,  introduce  any 
evidence  tending  to  defeat  the  plaintiff's  title,  and  may,  therefore,  un- 
der such  denial,  show  that  the  deed  under  which  plaintiff  claims  is  void 
because  made  in  violation  of  the  statutes  of  the  United  States  concern- 
ing the  disposal  of  public  lands. 

Ejectment  for  two  tracts  of  land.  To  sustain  his  action, 
plaintiff  ofifered  and  the  court  received  in  evidence  two  deeds 
executed  by  the  defendant,  and  purporting  to  convey  those 
tracts.  To  show  that  these  deeds  were  inoperative  and  void, 
the  defendant  introduced  evidence  tending  to  show  that  they 
were  made  under  the  following  circumstances:  The  defendant, 
having  perfect  title  to  one  of  those  tracts,  agreed  to  sell  it  to 
plaintiff  for  one  thousand  dollars,  the  payment  of  which  was 
to  be  made  in  the  following  manner:  Plaintiff  paid  three  hun- 
dred dollars  in  cash,  and  he  agreed  that  he  would  enter  into 
possession  of  the  other  tract  of  land,  which  was  then  a  part  of 
the  public  domain  of  the  United  States,  and  would  proceed  to 
acquire  title  thereto  under  the  pre-emption  laws,  and  that 
when  such  title  was  procured,  he  would  convey  it  to  the  de- 
fendant, and  such  conveyance  should  be  regarded  as  in  pay- 
ment of  the  remaining  seven  hundred  dollars  due  on  the 
purchase-money  of  the  other  tract.  The  trial  court  held  that 
as  the  consideration  of  the  deeds  was  entire,  and  in  part  ille- 
gal, they  were  void  ab  initio.     Judgment  for  defendant. 

Henley  and  Oates,  and  R.  M.  Swain,  for  the  appellant. 

George  D.  Collins  and  John  A.  Wall,  for  the  respondent. 

FooTE,  C.  This  is  an  action  of  ejectment.  The  court  below, 
sitting  without  a  jury,  gave  judgment  in  favor  of  the  defend- 
ant, from  which,  upon  the  judgment  roll  only,  the  plaintiff 
appeals. 

The  points  made  for  the  reversal  of  the  judgment  are,  that 
under  the  general  denial  of  the  answer  to  the  allegations  of 
the  complaint,  it  was  inadmissible  to  introduce  any  evidence 
to  show  that  the  consideration  of  the  deed  upon  which  the 
plaintiff  based  his  title  and  right  of  entry  was  illegal  and  the 
deed  void;  and  that  the  finding  of  the  court  upon  such  evi- 
dence was  outside  of  the  issues  made  by  the  pleadings,  and 
should  be  disregarded,  in  which  event  judgment  would  neces- 
sarily have  been  given  for  the  plaintiff. 
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The  finding  complained  of,  which  is  conceded  to  have  been 
supported  by  BufBcient  evidence,  is  to  the  effect  that  the  real 
consideration  of  the  deed  under  which  plaintiff  claimed  was 
three  hundred  dollars,  and  an  agreement  by  the  plaintiff  that 
he  would,  as  a  pre-emptor,  procure  a  title  from  the  United 
States  to  a  part  of  the  land  embraced  in  the  deed,  and  recon- 
vcy  the  same  to  the  defendant,  who  was  in  possession  of  it. 
TJiis,  of  course,  involved  the  taking  of  an  oath  required  by 
section  2262  of  the  Revised  Statutes  of  the  United  States,  with 
a  present  intention  to  violate  it. 

Under  a  general  denial  in  an  action  of  ejectment,  the  de- 
fendant has  a  right  to  introduce  in  evidence  any  fact  which 
might  show  or  tend  to  show  that  the  plaintiff  had  no  right  of 
entry  when  the  suit  was  brought:  Kimball  v.  Gearhart,  12  Cal. 
50;  Bell  v.  Brmon,  22  Id.  672;  Willson  v.  Cleaveland,  30  Id.  201; 
Bell  v.  Bed  Rock  T.  &  M.  Co.,  36  Id.  219;  Scmjilc  v.  Cool:,  50 
Id.  29. 

'*  In  an  action  to  recover  possession  of  land,  if  the  complaint 
is  in  the  usual  form,  merely  averring  that  the  plaintiff  is  the 
owner  in  fee  of  the  premises  described  and  entitled  to  their 
possession,  and  that  the  defendant  unlawfully  withholds  the 
same,  the  general  denial  admits  proof  of  anything  that  tends 
to  defeat  the  title  which  the  plaintiff  attempts  to  establish  on 
the  trial":  Pomeroy's  Remedies  and  Remedial  Rights,  sec. 
679. 

The  deed  which  the  plaintiff  introduced  as  the  evidence  of 
his  title  and  right  of  entry  to  the  premises  of  which  he  sought 
possession  was  void,  because  the  statute  expressly  declares  it 
to  be  so:  R.  S.,  sec.  2262. 

Under  the  general  denial  of  the  answer,  evidence  was  ad- 
missible to  show  that  the  title,  which  on  the  face  of  the  deed 
appeared  to  have  passed  to  the  plaintiff,  could  not  have  done 
BO,  and  that  the  deed  was  worthless  as  a  muniment  of  title,  or 
as  that  under  which  a  right  of  entry  accrued  to  the  plaintiff, 
even  although  the  fa'ct  that  the  deed  was  void  by  reason  of  an 
illegal  consideration  was  not  set  up  by  special  plea  in  confes- 
sion and  avoidance. 

The  general  denial  of  the  defendant  was  in  effect  that  he  de- 
nied the  plaintiff's  title  and  right  of  entry,  the  proof  to  sustain 
which  was,  that  the  deed  under  which  the  plaintiff  claimed 
was  in  fact  no  deed  at  all, — of  no  more  value  to  convey  title 
than  a  piece  of  blank  paper,  and  utterly  valueless  as  ovidenco 
of  title. 
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The  result  of  showing  that  the  plaintiff's  deed  from  the  de- 
fendant was  void  was  to  prove  title  in  the  defendant,  and  this 
has  been  held  to  be  admissible  under  the  general  denial  in 
Marshall  v.  Shafter,  32  Cal.  177. 

The  proof  went  to  show  directly  that  the  plaintiff's  claim  of 
title  to  and  right  of  entry  upon  the  land  in  the  possession  of 
the  defendant  was  and  is  without  merit. 

It  is  not  evidence  merely  to  support  a  special  plea  of  confes- 
sion and  avoidance;  it  is  evidence  which  tends  absolutely  to 
contradict  the  fact  that  the  plaintiff  is  entitled  to  the  posses- 
Bion  of  the  premises. 

It  is  not  an  effort  to  show  that  notwithstanding  the  plain- 
tiff may  have  had  the  right  of  entry  under  that  deed,  he  has 
by  some  other  independent  and  separate  line  of  inequitable 
conduct  lost  it;  it  is  an  effort  to  show  that  he  never  had  any 
right  of  possession  at  all. 

If  the  evidence  was  admissible,  the  court  did  right  in  mak- 
ing a  finding  thereon,  and  the  judgment  should  be  aflfirmed. 

Hayne,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  aflSrmed. 

Ejectment.  —  Under  the  Code,  Defendant  may  avail  himself  of  any 
legal  or  equitable  defense:  Prentiss  v.  Breevei;  17  Wis.  C35;  86  Am.  Dec. 
730.  In  Illinois  the  general  issue  only  can  be  pleaded,  but  same  matters  may 
be  given  in  evidence  there  as  under  the  common-law  action  of  ejectment: 
Warren  v.  Jacksonville,  50  111.  236;  58  Am.  Dec.  610. 
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Warranty,  when  Implied  in  Contract  of  Sale. — By  the  code  of  Cali- 
fornia, "one  who  agrees  to  sell  merchandise  not  then  in  existence 
thereby  warrants  that  it  shall  be  sound  and  merchantable  at  the  place 
of  production  contemplated  by  the  parties,  and  as  nearly  so  at  the  place 
of  delivery  as  can  be  secured  by  reasonable  care." 

Warranty  is  Implied  in  Contract  for  the  Sale  of  Fruit  not  then  in 
existence  that  it  shall  be  sound  and  merchantable.  Fruit  must  be 
deemed  "merchandise"  within  the  meaning  of  the  statute  providing 
that  there  shall  be  an  implied  warranty  upon  the  part  of  one  who  agrees 
to  sell  merchandise  not  then  in  existence. 

Difference  between  a  Sale  and  an  Agreement  to  Sell  is  that  in  the 
former  case  the  title  passes,  while  in  the  latter  it  does  not. 

Title  is  not  Regarded  as  Passing  under  a  Contract  of  Sale  when 
there  is  neither  delivery  of  the  goods  sold  nor  payment  of  the  purchase 
price,  nor  a  waiver  of  such  payment. 
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Title  does  not  Pass  under  a  Contract  of  Sale  when  the  goods  are  not 
ill  a  condition  in  which  tho  vendee  can  be  called  upon  to  accept  them, 
and  where  the  vendor  ia  to  do  Bomething  further  to  the  goods  for  the 
purpose  of  putting  them  into  a  deliverable  state. 

Title  cannot  Pass  under  a  Contract  of  Sale  when  the  property  sold 
haa  not  been  identiGed,  nor  when  something  remains  to  be  done  for  the 
purpose  of  ascertaining  tho  price,  as  by  weighing,  measuring,  or  testing 
the  goods,  where  tho  price  is  to  depend  upon  the  quantity  or  quality  of 
the  goods. 

Sale,  whkn  Complete. — Use  of  the  Term  "  Sold  "  does  not  conclusively 
indicate  a  consummated  sale. 

Goods  are  not  Accepted  so  as  to  waive  tho  purchaser's  right  to  object 
that  they  are  not  of  the  quality  called  for  by  his  contract  merely  by 
the  receipt  and  retention  of  part  of  them  by  the  purchaser,  when  he  at 
the  same  time  objects  thereto,  and  stipulates  that  such  receipt  shadl  not 
be  regarded  as  an  acceptance. 

A.  A.  Moore,  Oeorge  W.  Reed,  and  Arthur  Rodgers,  for  the 
appellant. 

A.  N.  Drown,  for  the  respondent. 

Hayne,  C.  Action  for  the  price  of  apricots  alleged  to  have 
been  sold  to  defendant.  Defense,  the  breach  of  an  implied 
warranty  as  to  quality. 

The  contract  was  in  two  parts.  The  part  signed  by  the  de- 
fendant was  as  follows:  — 

"San  Francisco,  Sept.  17,  1881. 

"  Bought  of  W.  C.  Blackwood  his  crop  of  apricots  at  Hay- 
wards,  for  the  seasons  of  1882,  1883,  1884,  1885,  and  1886,  not 
less  than  seventy-five  tons  and  not  exceeding  two  hundred 
tons  per  annum,  at  three  cents  per  pound,  f.  o.  b.  (free  on 
board  cars  at)  Hay  wards. 

"Cutting  Packing  Company, 

"By  A.  D.  Cutler." 

The  part  signed  by  the  plaintiff  was  similar  to  the  above, 
except  that  it  said:  "Sold  ray  crop  of  apricots,"  and  "Sold 
Cutting  Packing  Company."  The  court  below  gave  judgment 
for  the  defendant,  and  the  plaintiff  appeals. 

1.  The  first  question  is,  whether  there  was  any  warranty. 
The  defendant  relies  upon  section  1768  of  the  Civil  Code, 
which  is  as  follows:  — 

"Sec.  1768.  One  who  agrees  to  sell  merchandise  not  then 
in  existence  thereby  warrants  that  it  shall  be  sound  and  mer- 
chantable at  the  place  of  production  contemplated  by  the 
parties,  and  as  nearly  so  at  the  place  of  deliverv  sw  n--  ]^  j,©. 
cured  by  reasonable  care." 
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the  plaintiif  contends,  in  the  first  place,  that  apricots  are 
not  "merchandise."  A  walk  through  the  markets  would  prob- 
ably convince  him  that  he  is  mistaken.  It  is  said,  however, 
that  such  fruit  comes  under  the  head  of  "produce."  Very 
likely  it  does.  But  we  think  that  the  word  "merchandise" 
is  used  in  the  above  section  in  a  large  sense,  and  covers  all 
kinds  of  personal  property  which  is  ordinarily  bought  and 
sold  in  the  market.  Whether  it  covers  more  than  that  need 
not  be  decided  in  this  case.  This  point  of  plaintiff  is  not  un- 
like saying  that  a  promissory  note  between  farmers  is  not  a 
negotiable  instrument,  because  such  an  instrument  is  a  crea- 
tion of  the  law  between  "merchants." 

And  we  think,  also,  that  the  future  crops  of  fruit  come 
under  the  head  of  merchandise  "not  then  in  existence."  Sec- 
tion 1770  covers  the  case  of  an  article  manufactured  to  order; 
and  section  1771  the  case  of  merchandise  "inaccessible  to  the 
examination  of  the  buyer,"  which  probably  refers  to  merchan- 
dise in  existence.  Taking  the  three  sections  together,  we 
think  that  the  one  above  quoted  applies  to  a  case  like  the 
present. 

It  is  argued  for  the  plaintiff,  however,  that  the  transaction 
was  a  sale,  and  not  an  agreement  to  sell,  and  that  therefore 
the  section  does  not  apply. 

The  fundamental  difference  between  a  sale,  properly  so 
called,  and  an  agreement  to  sell  is,  that  in  the  former  case  the 
title  passes,  while  in  the  latter  case  it  does  not.  The  inquiry 
in  this  regard,  therefore,  must  be  as  to  whether  the  title 
passed.  And  it  is  to  be  observed  that  the  point  of  time  to 
which  the  inquiry  must  relate  in  the  present  case  is  the  time 
the  contract  was  entered  into. 

Some  question  is  made  by  counsel  as  to  whether  the  title  to 
a  thing  which  is  not  in  existence  can  pass.  But  we  shall 
assume  in  favor  of  the  plaintiff  that  the  fruit  to  be  produced 
from  trees  already  grown  and  the  property  of  the  plaintiff  has 
such  a  potential  existence  as  to  be  the  subject  of  sale. 

It  seems  well  settled  that  the  question  as  to  whether  the 
title  has  passed  is  one  as  to  the  intention  of  the  parties.  And 
such  intention  is,  as  a  matter  of  course,  to  be  gathered  from 
the  language  of  the  parties,  considered  in  the  light  of  all  the 
circumstances  of  the  case.  But  in  the  absence  of  anything 
showing  a  contrary  intent,  there  are  certain  circumstances 
which  have  a  controlling  force,  and  these  exist  in  the  present 
case. 
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(a)  There  was  at  the  time  to  wliich  the  inquiry  relates 
neither  delivery  of  the  goods  nor  payment  of  the  price.  Tho 
contract  Fays  that  the  fruit  was  bought  "at  three  cents  per 
pound,  f.  o.  h.  (free  on  board  cars  at)  Hay  wards."  This,  as 
we  construe  it,  is  an  expression  of  intention  that  the  price  was 
to  be  paid  or  to  become  due  when  the  fruit  was  delivered  to 
the  carrier  at  Ilaywards.  But  the  result  would  be  the  same 
if  the  words  quoted  do  not  express  such  an  intention.  For  if 
the  time  of  payment  be  left  indefinite,  the  law  implies  that  it 
is  to  be  on  the  delivery  of  the  goods:  Civ.  Code,  sec.  1784; 
Dwyer  v.  Duquid,  70  111.  307;  Case  v.  Dewey,  55  Mich.  118.  In 
common  phrase,  the  terms  were  cash  on  delivery.  And  where 
such  is  the  case,  the  delivery  of  the  goods  and  the  payment  of 
the  price  are  conditions  concurrent.  And  if  the  condition  of 
payment  is  not  waived,  the  title  does  not  pass  until  the  price 
is  paid:  Peahody  v.  Maguirc,  79  Me.  585;  Evansville  R.  R.  Co. 
V.  Erwin,  84  Ind.  464,  465;  Turner  \.  Moore,  58  Vt.  456; 
Adams  v.  0^ Connor,  100  Mass.  515;  1  Am.  Rep.  137;  Hoffman 
v.  Culver,  7  Bradw.  454.  It  frequently  happens  that  the  seller 
will  deliver  the  goods  notwithstanding  the  failure  to  fulfill  the 
condition  of  payment;  and  in  such  cases  the  question  arises 
as  to  whether  such  delivery  is  not  to  be  considered  a  waiver  of 
the  condition.  Some  courts  hold  that  in  the  absence  of  cir- 
cumstances showing  a  contrary  intention  the  condition  is 
waived,  and  that  the  title  passes.  But  where,  as  here,  there 
was  neither  delivery  nor  payment,  there  can  be  no  doubt  but 
that  the  title  does  not  pass:  Dixon  v.  Duhc,  85  Ind.  435,  436. 

(h)  Tlicre  are  other  circumstances  which  constitute  more 
specific  criteria  than  the  above.  The  goods  were  not  in  a  con- 
dition in  which  the  buyer  could  be  called  upon  to  accept  them. 
Benjamin  gives  the  following  rule  in  this  regard:  "Where  by 
the  agreement  the  vendor  is  to  do  anything  to  the  goods  for 
the  purpose  of  putting  them  into  that  state  into  which  the 
purchaser  is  to  be  bound  to  accept  them,  or,  as  it  is  sometimes 
worded,  into  a  deliverable  state,  the  performance  of  those 
things  shall,  in  the  absence  of  circumstances  indicating  a 
contrary  intention,  be  taken  to  be  a  condition  precedent  to 
the  vesting  of  the  property":  Benjamin  on  Sales,  b.  2,  c.  3. 

In  tliis  case  the  seller  was  to  give  the  necessary  cultivation 
to  the  orchard,  jnck  the  fruit,  pack  it  in  suitable  boxes  or 
basket.*,  and  deliver  it  to  the  carrier  at  Ilaywards. 

(c)  There  is  yet  another  circumstance.  The  portion  of  the 
crop  to  be  delivered  had  not  been  identified.     Wliat  was  con- 
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tracted  for  was  to  be  "  not  less  than  seventy-five  tons  and  not 
exceeding  two  hundred  tons  per  annum."  Possibly  it  might 
be  argued  that  if  any  crop  should  turn  out  to  be  less  than 
seventy-five  tons,  the  buyer  Would  not  be  bound  to  accept  any 
portion  of  it.  It  is  not  necessary  to  consider  that  question. 
It  certainly  cannot  be  maintained  that  the  same  result  would 
follow  if  the  crop  of  any  year  should  turn  out  to  be  more  than 
two  hundred  tons.  At  the  time  of  the  formation  of  the  con- 
tract (to  which  the  inquiry  must  relate)  it  could  not  be  knov/n 
what  number  of  tons  would  be  produced.  Even  if  the  fruit 
had  been  then  ripe  and  hanging  upon  the  trees,  it  could  not 
be  known  what  portion  was  to  go  to  the  defendant  until  it  wa& 
weighed. 

In  this  regard  Benjamin  gives  the  following  rule:  "Where 
anything  remains  to  be  done  to  the  goods  for  the  purpose  of 
ascertaining  the  price,  as  by  weighing,  measuring,  or  testing 
the  goods,  where  the  price  is  to  depend  on  the  quantity  or 
quality  of  the  goods,  the  performance  of  these  things  alsa 
shall  be  a  condition  precedent  to  the  transfer  of  the  property, 
although  the  individual  goods  are  ascertained,  and  they  are 
in  the  state  in  which  they  ought  to  be  accepted":  Benjamin 
on  Sales,  b.  2,  c.  3. 

So  far  as  concerns  the  proposition  that  where  weighing  or 
measuring  is  necessary  to  the  identification  of  the  goods,  the 
title  does  not  pass  until  they  have  been  weighed  or  measured, 
the  American  cases  are  generally  in  accord  with  the  above 
rule:  See  Hires  v.  Hurff,  39  N.  J.  L.  10;  Galloway  v.  Week,  54 
Wis.  608;  Commercial  Nat.  Bank  v.  Gillette,  90  Ind.  268;  Hutch- 
inson v.  Grand  Trunk  Rhf,  59  N.  H.  489;  Fr^j  v.  Mobile  Bank^ 
75  Ala.  474;  Allen  v.  Melton,  64  Tex.  218;  Hubler  v.  Gaston,  9 
Or.  66;  42  Am.  Rep.  794;  Elgee  Cotton  Cases,  22  Wall.  180. 

In  California  the  cases  are  to  the  same  effect:  See  Horr  v. 
Barker,  8  Cal.  608;  McLaughlin  v.  Piatti,  27  Id.  463;  Caruth- 
ers  v.  McGarvey,  41  Id.  15.  Some  of  the  American  cases  are 
not  in  accord  with  the  rule  laid  down  by  Mr.  Benjamin,  in 
this:  that  if  the  goods  are  identified,  it  does  not  matter  that 
weighing  or  measuring  is  necessary  to  ascertain  the  price  or 
the  quantity.  And  this  seems  to  be  the  law  in  California. 
For  the  Civil  Code  contains  the  following:  "Sec.  1140.  The 
title  to  personal  property,  sold  or  exchanged,  passes  to  the 
buyer  whenever  the  parties  agree  upon  a  present  transfer,  and 
the  thing  itself  is  identified,  whether  it  is  separated  from  other 
things  or  not." 
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This  section  does  not  dispense  with  identification.  On  the 
contrary,  it  requires  it.  It  only  dispenses  with  segregation 
when  the  property  is  otherwise  identified.  Therefore,  where 
the  identification  consists  in  the  segregation,  weighing,  or 
measuring,  they  are  still  necessary.  And  the  present  case 
was  of  the  latter  character. 

As  against  these  controlling  features  of  the  transaction,  the 
plaintiff  has  only  the  language  of  the  instrument.  The  term 
"sold,"  it  is  said,  indicates  a  consummated  sale.  But  this 
word  is  not  conclusive:  Anderson  v.  Read,  106  N.  Y.  344,  345. 
In  McLaughlin  v.  Piatti,  27  Cal.  458,  the  agreement  was,  that 
in  consideration  of  a  certain  sura,  the  receipt  of  which  was  re- 
cited, the  owner  "granted,  bargained,  and  sold"  the  property 
to  the  buyer,  yet  it  was  held  to  be  a  mere  agreement  to  sell. 
And  in  Elgce  Cotton  Cases,  22  Wall.  180,  the  language  was 
even  stronger. 

We  think,  therefore,  that  the  title  did  not  pass,  and  that 
consequently  there  was  no  sale,  but  a  mere  agreement  to  sell. 
Hence  the  case  falls  within  section  1768,  and  a  warranty  that 
the  goods  should  be  sound  and  merchantable  was  implied. 

2.  The  court  below  found  that  the  goods  were  not  sound  or 
merchantable  at  the  place  of  production,  etc.  It  is  contended 
that  this  finding  is  not  sustained  by  the  evidence.  But  we 
think  the  evidence  is  amply  sufficient. 

S.  Roper,  who  had  been  in  the  fruit  business  for  twelve  or 
fourteen  years,  and  who  was  shown  a  sample,  testified:  "They 
are  not  really  good  for  anything.  They  would  not  pay  to  dry. 
I  suppose  that  animals  would  eat  them." 

John  A.  Emerson,  who  had  been  in  the  fruit  and  produce 
business  for  twenty  years,  and  who  had  seen  a  portion  of  the 
crop,  and  was  shown  a  sample  while  on  the  stand,  testified: 
"A  very  few  boxes  were  very  good  apricots,  but  the  majority 
of  them  were  very  small,  very  inferior,  something  that  I  could 
not  sell  unless  at  a  very  low  figure I  should  not  con- 
sider those  in  exhibit  II  as  merchantable." 

William  Jacobs,  who  was  in  the  fruit  business,  and  who  had 
seen  a  portion  of  the  fruit,  testified:  "They  were  not  even  fit 
for  pie-fruit.     I  would  not  consider  them  fit  for  pulp  that  we 

squeeze  into  jelly I  say  that  those  apricots  that  I  saw 

of  the  crop  of  1882  would  not  be  salable  to  canners  in  this 
market  or  anybody  else." 

And  to  the  same  effect  was  the  testimony  of  other  witnesses 
who  were  competent  to  give  an  opinion  on  the  subject,  and 
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who  had  either  seen  portions  of  the  crop  or  were  shown  sam- 
ples of  it.  The  fact  that  most  of  the  witnesses  testified  that 
the  fruit  might  have  been  used  for  pie-fruit  or  for  pulp  does 
not  help  the  plaintiff's  case.  Very  inferior  fruit  may  be  used 
for  pulp.  And  it  was  in  evidence  that  "there  is  only  a  small 
quantity  used  by  canners  for  pulp.  Fifty  tons  would  be 
enough  for  the  whole  city."  And  that  pie-fruit  is  merely  the 
inferior  fruit  which  is  found  in  most  crops.  It  is  not  sold  as 
such.  Upon  the  same  principle,  it  might  be  contended  that 
if  the  fruit  could  have  been  fed  to  hogs,  it  had  a  value,  and 
was  therefore  not  within  the  warranty. 

Undoubtedly  the  testimony  of  some  of  the  witnesses  was 
toned  down  on  cross-examination,  and  some  of  them  seem  to 
have  had  an  indirect  interest  in  the  question.  But  the  ques- 
tion of  credibility  was,  under  our  decisions,  for  the  court 
below.  At  the  very  least,  there  was  a  substantial  conflict  in 
the  evidence. 

The  fact  that  the  orchard  was  properly  cared  for,  that  the 
trees  were  open  to  the  inspection  of  the  defendant,  and  that  it 
was  acquainted  with  the  climatic  conditions,  etc.,  seem  to  us 
to  be  entirely  irrelevant. 

3.  It  seems  to  be  contended,  though  not  very  strenuously, 
that  the  defendant  accepted  a  portion  of  the  crop,  and  that 
thereby  it  waived  its  rights  in  the  premises.  The  facts  in  this 
regard  are  as  follows:  When  the  first  shipment  reached  the 
defendant,  it  wrote  to  the  plaintiff  that  the  fruit  was  *'  by  no- 
means  of  proper  quality,  nor  sound  nor  merchantable.  Yet 
as  these  had  been  allowed  to  come  to  the  city  before  we  dis- 
covered their  inferiority  and  unfitness  and  unmerchantable 
condition,  and  could  not  have  been  returned  to  you  except  at 
an  entire  loss  to  yourself,  we  made  such  disposition  of  them  as 
we  were  able  to  make."  Subsequently  the  parties  entered 
into  a  written  contract,  whereby  it  was  agreed  that  the  defend- 
ant should  send  an  agent  to  pick  out  such  portions  of  the  crop 
as  was  considered  fit  to  be  used.  This  contract  provided  that 
the  receipt  of  the  first  shipment  referred  to  in  its  letter  above 
quoted  '"shall  not  be  regarded  as  an  acceptance,  and  shall  not 
in  any  manner  operate  to  waive  any  of  the  rights  of  said 
company";  and  further,  that  the  picking  out  and  taking  of 
such  portion  of  the  crop  as  should  be  picked  out  by  the  agent 
"shall  not,  nor  shall  any  action  hereunder,  be  deemed  or 
taken  to  be  an  p.cceptance  by  said  company,  or  a  waiver,  or  to 
operate  in  any  manner  so  as  to  affect,  change,  or  impair  the 
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rights,  duties,  or  obligations  of  cither  of  the  parties  under  said 
first-nientioncd  agreement." 

With  reference  to  the  remainder  of  the  crop,  the  contract 
contained  the  following:  "The  remainder  of  said  crop  shall 
be  forthwith  picked,  pitted,  and  dried  in  the  sun  on  said  prem- 
ises, by  said  Blackwood,  on  his  own  account,  and  at  his  own 
cost  and  expense,  subject  to  such  rights  or  obligations  with 
reference  thereto  as  either  party  may  have  under  said  first- 
mentioned  agreement." 

The  defendant  sent  its  agent  to  the  orchard,  and  he  picked 
out  all  of  the  crop  which  was  considered  fit  for  use.  This,  to- 
gether with  the  first  shipment,  amounted  to  eighty-nine  thou- 
sand pounds,  for  which  the  defendant  paid  at  the  rate  provided 
for  by  the  first  contract.  The  remainder  was  dried  by  the 
plaintiff,  as  provided  by  the  second  agreement,  and  the  suit  is 
for  the  price  of  such  remainder  at  the  contract  rate,  less  what 
the  dried  fruit  was  sold  for. 

We  are  unable  to  see  that  there  was  any  waiver  of  defend- 
ant's rights  under  the  first  agreement.  It  was  expressly 
agreed  that  the  receipt  and  disposal  of  the  first  shipment 
should  not  be  considered  an  acceptance.  And  had  it  not  been 
for  the  second  contract,  the  defendant  would  doubtless  not 
have  taken  any  more  of  the  apricots. 

We  therefore  advise  that  the  judgment  and  order  denying  a 
new  trial  be  affirmed. 

FooTE,  C,  and  BELcnER,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  denying  a  new  trial  are  affirmed. 


Sales  ok  Chattels  —  Wuen  Title  Pa.S3E3:  See  nobo  to  Oreen  v.  Letns, 
7  Am.  St.  Rep.  43.  Sale  of  the  crop  to  be  raised  during  a  certain  time  on  a 
farm  passes  no  title:  Hutchinson  v.  Ford,  9  Bush,  318;  15  Am.  Rep.  711;  con- 
tra, Evcrman  v.  Rohb,  52  Miss.  653;  24  Am.  Rep.  G82.  Where  plaintiff  sold 
personalty  to  defendant,  with  a  condition  that  the  latter  miglit  return  it 
vritliin  a  stated  time,  and  it  appearing  upon  trial  of  action  to  rcco%'er  price 
that  a  part  of  the  personalty  had  been  returned  to  and  kept  by  plaintiff, 
and  nothing  more  being  shown,  the  returning  of  the  property  will  l)e  regarded 
as  having  been  pursuant  to  the  stipulation,  and  plaintiff  cannot  recover  price 
of  \vh(jlo  of  personalty  included  in  contract:  Sintlli  v.  Minnesota  etc.  Co.,  38 
Minn.  450.  When  a  contract  for  sale  of  goods  is  that  goods  sold  shall  l>e 
paid  for  with  cash  or  notes  executed  by  the  vendee  or  a  third  person, 
the  sail!  is  on  C(mdition,  and  until  payment  is  made,  title  remains  in  the  ven- 
dor: l.nnj  V.  nick-nier.%  70  Tex.  108;  ^fcliea  v.  Merrijicld,  48  Ark.  IGO;  Simp- 
ton  V.  .-Hiahelford,  49  Id.  03;  CahipMl  ite.  Co.  v.   WalJxr,  22  Fla.  412. 

Sai.i.s  oi'  CuATfELs  —  IMPLIED  Warrantie8.  — In  cxecutory  contract  for 
•ale  of  personalty,  law  implies  warranty  that  articles  must  be  of  a  merchant- 
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able  quality,  without  express  stipulation:  'Note  to  ffoUotoay  v.  Jacohy,  6  Am. 
St.  Rep.  739.  Warranty  that  articles  are  fit  for  food  is  implied  in  sales  by 
dealers  for  direct  consumption:  Note  to  Hall  v.  Spalding,  1  Am.  St.  Rep.  475 
Warranty  of  fitness  for  particular  purpose  is  implied  when  an  article  is  op. 
<lcred  from  a  manufacturer  for  a  particular  purpose:  Note  to  Godfrey  v.  White 
1  Am.  St.  Rep.  637;  Sweat  v.  Shumway,  102  Mass.  365;  3  Am.  Rep.  471 
Curtis  etc.  v.  Williams,  48  Ark.  325.  Warranty  is  implied  in  the  sale  of  drug 
by  a  druggist:  Jones  v.  George,  56  Tex.  149;  42  Am.  Rep.  689.  Sale  of  ac- 
counts implies  warranty  that  they  are  genuine:  Gilchrist  v.  Hilliard,  53  Vt. 
692;  38  Am.  Rep.  70G.  An  implied  warranty  of  the  fitness  of  things  sold  for 
ordinary  use  does  not  embrace  defects  discoverable  by  ordinary  care:  Hoff- 
man  v.  Gates,  77  Ga.  701. 


Arendt  v.  Mace. 

[76  California,  315.  J 

Homestead.  —  A  Lot  may  Properly  be  Included  ik  a  Declaeation  or 
Homestead  when  it  adjoins  the  lot  on  which  the  dwelling  of  the  claim- 
ants stands,  and  is  used  for  a  garden  by  the  family,  and  has  thereon  a 
well  also  used  by  them.  The  fact  that  the  garden  is  not  cultivated  dur- 
ing the  year  in  which  a  levy  of  execution  is  made  is  a  circumstance  en- 
titled to  but  little  weight. 

nOMESTEAD  MAY  BE  DECLARED  OS  ReALTY,  A  PaRT  OF  WhICH  13  COM- 
MUNITY Property  and  the  Balance  of  which  is  the  separate  property 
of  the  wife,  if  tlie  declaration  is  made  and  filed  by  her. 

Ejectment.     Judgment  for  plaintiff. 
Q.  W.  Langan,  for  the  appellants. 
/.  R.  Palmer,  for  the  respondent. 

Thornton,  J.  Ejectment.  Judgment  for  plaintiff,  and  de- 
fendants appeal. 

The  action  was  brought  to  recover  possession  of  lot  14  in 
block  A,  Pleasanton. 

The  plaintiff  claims  under  a  sale  by  the  sheriff  by  authority 
of  an  execution  issued  upon  a  judgment  recovered  against 
John  M.  Mace,  one  of  the  defendants  herein,  and  on  a  deed 
executed  by  the  sheriff  thereon. 

The  defense  interposed  was,  that  at  the  time  of  the  levy  and 
sale  by  the  sheriff,  lot  14  was  the  homestead  of  defendants, 
who  were  then  husband  and  wife. 

The  court  found  against  this  defense,  and  defendants  here 
contend  that  the  evidence  is  insufficient  to  sustain  the  decis- 
ion, and  that  the  lot  in  controversy  was  the  homestead  of  the 
defendants  at  the  time  above  stated. 

Lots  14  and  15  adjoined.     A  witness  testifies  "that  when 
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be  was  on  the  lots  with  the  sheriff  (which  was  when  the  levy 
was  made)  there  was  a  fence  all  around  the  two  lots  except 
around  the  front  of  lot  15."  This  witness  also  says:  "When 
I  was  there  with  the  sheriff,  I  should  judge  that  the  house 
[the  reference  here  is  to  the  dwelling-house  of  defendants] 

was  two  or  three  feet  from  the  fence  between  14  and  15 

Previous  to  that  time  there  was  a  fence  between  14  and  15, 
but  Mr.  Mace  had  taken  away  a  section  of  it  when  ho  was 
going  to  move  the  house  right  on  it."  He  says  also  that  the 
lot  was  used  as  a  garden  lot  by  Mace;  that  he  raised  potatoes, 
a  few  trees,  and  garden  vegetables  on  it. 

Mace  testifies  that  when  the  homestead  was  filed,  he  and 
his  wife  were  residing  on  lots  14  and  15;  that  part  of  the  house 
was  on  lot  14;  that  lot  14  was  used  for  garden  purposes,  for 
the  purposes  of  the  family;  that  he  had  a  pump  standing 
right  in  the  center  of  lot  14.  This  pump  was  used  to  pump 
water  on  lot  14  from  a  well  on  lot  15.  In  1881  he  put  a  fence 
all  around  lot  14,  and  raised  potatoes  and  all  kinds  of  vege- 
tables on  it  for  their  own  use. 

Mrs.  Mace  testified  that  lot  14  was  used  for  a  garden  "for 
vegetables,  potatoes,  and  fruit."  She  also  testifies  to  the 
pump  on  lot  14,  put  there  for  the  purpose  of  irrigating.  The 
well  was  on  lot  15,  and  there  were  pipes  from  the  well  on  15 
to  the  pump  on  14;  that  the  pump  was  put  on  14  for  the  pur- 
pose of  watering  the  garden,  and  for  the  convenience  of  the 
house  and  kitchen;  that  they  got  the  water  from  this  pump  to 
use  in  the  house  in  which  they  lived.  She  further  states  that 
when  the  homestead  was  filed  by  her  on  the  10th  of  March^ 
1882,  there  was  a  fence  all  around  lots  15  and  14;  "they  were 
both  inclosed  in  one  fence." 

We  think  the  above  uncontradicted  evidence  shows  that  lot 
14  was  a  part  of  the  homestead  of  defendants  when  the  levy 
and  sale  above  mentioned  were  made  by  the  sheriff. 

Plaintiff's  counsel  lays  much  stress  on  the  circumstance 
that  no  vegetables  were  raised  on  lot  14  in  the  year  1882,  in 
which  the  levy  and  sale  were  made.  We  think  this  imma- 
terial, in  view  of  the  fact  of  the  use  of  the  lot  for  other  pur- 
poses. The  pump  from  which  water  was  procured  for  use 
by  the  family  was  on  the  lot,  and  there  were  trees  growing 
on  it,  — fruit-trees,  we  infer,  from  the  testimony  of  Mrs.  Mace. 
It  is  clear  that  this  lot  was  used  with  lot  15  by  the  family.  If 
a  lot  had  been  used  as  this  one  had  been,  for  a  year  or  two 
just  prior  to  the  filing  of  the  homestead,  for  a  garden,  the  cir- 
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cumstances  that  vegetables  were  not  grown  on  it  during  the 
year  in  which  the  filing  was  made  would,  in  our  judgment,  be 
entitled  to  but  little  weight  on  the  question  whether  such  lot, 
after  the  filing,  constituted  a  part  of  the  homestead,  especially 
where  other  uses  of  the  lot  are  shown. 

When  the  homestead  filing  was  made,  lot  15  was  the  sepa- 
rate property  of  the  wife,  and  lot  14  was  common  property, 
and  it  is  argued  by  plaintiff  that  a  valid  homestead  could  not 
be  created  on  land  a  part  of  which  was  the  separate  property 
of  the  wife  and  the  other  pait  common  property. 

The  statute  provides  that  "  if  the  claimant  be  married,  the 
homestead  may  be  selected  from  the  community  property,  or 
the  separate  property  of  the  husband,  or  with  the  consent  of 
the  wife  from  her  separate  property":  Civ.  Code,  sec.  1238. 

In  this  case  the  filing  was  by  the  wife,  and  such  filing  by 
her  must  be  regarded  as  a  consent  to  the  filing  on  her  separate 
property.  Under  the  statute  she  can  certainly  create  a  home- 
stead on  her  own  or  separate  property. 

We  see  no  valid  reason  why  a  homestead  cannot  be  created 
on  a  lot  of  land  consisting  in  part  of  separate  and  in  part  of 
common  property,  as  was  done  in  this  case. 

We  do  not  intend  by  what  is  said  above  to  hold  that  a  hus- 
band can,  by  adopting  the  course  pursued  in  this  case,  create 
a  homestead  on  the  separate  property  of  the  wife. 

In  accordance  with  the  foregoing,  the  judgment  and  order 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

So  ordered. 


Homestead. — In  What  Premises  mat  be  Acquired:  Note  to  Heilbron 
V.  Fowler  etc.  Co.,  7  Am.  St.  Rep.  183.  An  insolvent  debtor,  who  at  the  time 
of  making  an  assignment  for  the  benefit  of  creditors  has  a  homestead  in 
which  his  family  resides,  cannot  afterwards  claim  homestead  rights  in 
another  piece  of  property,  which  he  has  begun  to  improve  with  a  view  to 
making  it  a  home,  but  which  he  did  not  occupy  as  such  at  the  time  of  the 
assignment:  Archibald  v.  Jacobs,  69  Tex.  248.  Where  a  debtor  occupying 
two  tracts  of  land  as  a  homestead  executes  a  mortgage  upon  one  of  them, 
and  occupies  as  a  homestead  the  other  tract  of  greater  value  than  one  thou- 
sand dollars,  upon  which  is  situated  the  dwelling-house,  he  thereby  elects  to 
claim  as  his  homestead  the  tract  not  mortgaged,  and  cannot  afterwards  claim 
as  his  homestead  the  mortgaged  tract  upon  the  ground  that  the  mortgage 
contains  a  release  by  the  wife  of  her  dower  only:  Hayden  v.  Robinson,  83  Ky. 
615.  The  fact  that  the  wife  has  not  lived  on  the  place  occupied  and  dedi- 
cated by  the  husband  as  a  homestead  cannot  render  it  less  the  homestead  of 
the  family:  Moorcs  v.  Wills,  G9  Tex.  109.  Tenant  in  common  is  entitled  to 
homestead  in  common  estate,  and  such  estate  is  not  confined  to  an  undivided 
interest  in  two  hundred  acres  in  the  entire  tract:  Lewis  v.  SelUckt  69  Tex. 
Am.  St.  Rep..  Vol.  IX.— 14 
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379.  Niikod  possoasion  of  land  for  ten  yefirs  of  the  character  prescribed  in 
the  ton  years' Btatuto  of  limitations  invests  the  possessor  with  a  title  as  abso- 
lute as  if  it  had  been  acquired  by  patent  from  the  state,  and  on  which  lie 
may  claim  homestead:  liridije.t  v.  Johnson,  09  Tex.  714.  Where  a  debtor 
sold  bis  homestead  in  Kentucky  and  rjmovud  to  Oregon,  where  ho  invested 
the  proceeds  in  another  homestead  and  resided  there  seven  years,  an<lthon 
sold  Oregon  homestead  and  returned  to  Kentucky  and  again  invested  pro- 
ceeds in  homestead  there,  the  last  homestead  is  not  exempt  from  debt  created 
whdo  the  debtor  owned  first  homestead  in  Kentucky:  Caldwell  v.  Seivers,  85 
Ky.  '.IS.  One  who  becomes  a  householder  or  head  of  a  family  after  a  judg- 
ment liin  lias  been  fastened  on  his  land  is  not  entitled  to  a  homestead  in  the 
I.ukI  paramount  to  that  lion  until  its  discharge:  Code  187.3,  o.  183,  sec.  5; 
Kennrrbj  v.  Sivarfz,  8.3  Va.  704.  Where  a  fraudulent  convcy.ance  of  property 
is  subsequently  annulled  at  the  suit  of  the  creditor,  the  grantor  is  not 
estopped  as  against  the  creditor  to  assert  his  right  to  homestead  in  said  prop- 
erty: Hatcher  v.  Crews,  83  Va.  371.  Wife  cannot  assert  her  claim  to  iiome- 
etead  in  lands  of  husband  which  have  been  sold  under  execution  for  his  debts, 
where,  after  such  sale,  she  joined  in  conveying  other  lands  owned  by  him  worth 
more  than  one  thousand  dollars,  on  which  they  resided:  Rayhum  v.  Norton, 
85  Tenn.  351.  Whatever  rights  result  to  one  who,  in  the  terms  of  the  law, 
made  application  foi-  a  homestead  donation  of  public  domain,  are  lost  by  a 
failure  to  occupy  it:  Garrett  v.  Weaver,  70  Tex.  463.  A  man  owning  and 
occupying  with  his  family  a  four-acre  lot  in  a  village,  and  conducting  thereon 
a  hotel  business,  and  owning  and  cultivating  seventy-four  acres  of  land 
separated  from  such  lot  only  by  a  railroad  right  of  way  and  depot  grounds, 
may  hold  both  parcels  of  land  as  a  homestead,  if  their  united  value  does  not 
exceed  two  thousand  dollars:  Parisot  v.  Tucker,  G5  Miss.  439.  Where  at  the 
time  of  the  rendition  of  a  judgment  against  a  party,  ho  was  occupying,  as 
his  homestead,  four  contiguous  lots,  inclosed  together,  not  exceeding  in  value 
one  thousand  dollars,  they  will  be  exempt  from  sale  under  such  judgment, 
he  continuing  to  occupy  the  same  and  being  the  head  of  a  family:  Boyd  v. 
Fullerlon,  125  111.  437.  Wliere  the  bead  of  a  family  has  sold  his  homestead, 
and  secured  another  lot  of  ground  and  erected  thereon  a  building,  with  the 
manifest  intention  of  making  it  a  homestead,  and  actually  does  move  upon 
it  within  a  reasonable  time,  and  its  value  does  not  exceed  one  thousund  dol- 
lars, he  will  bo  protected  against  a  judicial  sale  thereof  upon  an  interven- 
ing judgment:  Id.  Homestead  right  to  the  whole  of  one  hundred  and 
sixty  acres  of  land  is  not  destroyed  by  the  grant  of  a  right  of  way  through 
it  to  a  railroad  company,  a  part  of  which  is  an  absolute  grant,  and  partly  the 
creation  of  an  easement.  Such  conveyance  docs  not  operate  to  so  divide 
the  tract  as  to  make  the  land  only  on  one  side  of  right  of  way  subject  to  the 
homestead  right:  Alkn  v.  Dodson,  39  Kan.  220.  Homestead  is  not  exempt 
from  judgment  rendered  against  owner  before  the  acquisition  of  the  home- 
•tead:  Peterson  v.  Little,  74  Iowa,  233. 
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Santa  Clara  "Valley  Mill    and  Lumber  Com- 
pany V.  Hayes. 

[76  California,  S87.1 

Contract  in  Restraint  of  Trade.  —  A  contract  entered  into  between 
persons  who  are  engaged  in  the  manufacture  of  lumber,  whereby  one  of 
them  agrees  to  make  and  deliver,  during  a  certain  year,  a  certain  quan- 
tity of  lumber,  and  not  to  manufacture  any  lumber  to  bo  sold  to  any 
other  person  within  four  counties  named,  and  to  pay  a  certain  sum  per 
thousand  for  any  lumber  manufactured  and  sold  to  any  other  person,  ih 
in  restraint  of  a  trade,  against  public  policy,  and  void,  where  it  appears 
that  the  contract  was  entered  into  for  the  purpose  of  limiting  the  supply 
of  lumber,  and  increasing  the  price  thereof,  and  giving  one  of  the  con- 
tracting parties  the  control  of  all  lumber  manufactured  near  a  particular 
town  in  the  year  designated,  and  to  control  the  supply  of  lumber  for  that 
year  in  the  counties  mentioned  in  the  contract. 

An  Illegal  Contract  is  Absolutkly  Void,  both  at  law  and  in  equity.  It 
creates  no  obligation  between  the  parties,  and  cannot  form  the  basis  of 
judicial  proceedings. 

Illegal  Contracts,  Instances  of.  —  Among  contracts  illegal  under  the 
common  law,  because  opposed  to  public  policy,  are  contracts  in  general 
restraint  of  trade,  —  contracts  between  individuals  or  private  corpora- 
tions which  keep  up  the  price  of  articles  of  utility. 

Illegal  Contract  cannot  be  Divided  and  Held  Valid  in  Part  when  the 
inducement  thereto  and  the  sole  object  in  view  was  the  formation  of  an 
unlawful  combination,  which  cannot  be  separated  from  the  other  parts 
of  the  contract  and  leave  any  subject-matter  capable  of  enforcement. 

Charles  F.  WilcoXj  Thomas  H.  Laine,  and  Charles  B.  Younger, 
for  the  appellant. 

A.  E.  Bolton  and  J.  A.  Barham,  for  the  respondents. 

Searls,  C.  J.  This  is  an  action  to  recover  ten  thousand 
dollars  for  a  breach  of  a  contract  entered  into  between  plain- 
tiff, a  corporation,  and  defendants,  who  were  engaged  in  the 
manufacture  of  lumber  near  Felton,  in  the  county  of  Santa 
Cruz,  whereby  the  latter  agreed  to  make  and  deliver  to  the 
former,  during  the  lumber  year  of  1881,  two  million  feet  of 
lumber  at  eleven  dollars  per  thousand  feet.  Defendants  agreed 
not  to  manufacture  any  lumber  to  be  sold  during  said  period, 
in  the  counties  of  Monterey,  San  Benito,  Santa  Cruz,  or  Santa 
Clara,  except  under  the  contract,  and  to  pay  plaintiff  twenty 
dollars  per  thousand  feet  for  any  lumber  manufactured  and 
sold  to  parties  other  than  plaintiffs.  Defendants  failed  to 
comply  with  the  contract;  hence  this  action. 

The  court  finds  that  plaintiff  was  the  owner  of  three  saw- 
mills near  Felton,  and  that  various  other  parties  were  likewise 
owners  of  similar  mills  in  the  same  vicinity. 
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That  for  the  purpose  of  limiting  the  supply  of  lumber  and 
increasing  the  price  thereof,  a  plan  was  devised  by  which 
plaintilT  was  to  lease  all  the  mills  for  the  year  1881,  where 
such  leases  could  ho  obtained,  and  where  that  could  not  bo 
done,  to  contract  with  the  parties  owning  mills  and  not  will- 
ing to  lease,  by  contracts  similar  to  the  one  entered  into  with 
defendants;  that  during  the  year  1881  plaintiff  should  shut 
down  two  of  its  own  mills,  and  also  as  many  of  the  mills  by 
it  leased  as  might  seem  necessary  in  order  to  limit  the  supply 
of  lumber  in  the  four  counties  hereinbefore  named;  that  this 
contemplated  scheme  was  carried  out,  including  the  contract 
with  defendants  as  a  part  thereof. 

That  the  sole  and  only  object,  purpose,  and  consideration 
upon  the  part  of  plaintiff  in  entering  into  these  contracts  was 
to  form  a  combination  among  all  the  manufacturers  of  lum- 
ber at  or  near  Felton,  for  the  sole  purpose  of  increasing  the 
price  of  lumber,  limiting  the  amount  to  be  manufactured,  and 
giving  plaintiff  the  control  of  all  lumber  manufactured  near 
Felton  for  the  year  1881,  and  control  of  the  supply  of  lumber 
for  that  year  in  the  counties  mentioned. 

That  the  direct  effect  of  this  was,  no  wholesale  market  for 
lumber  at  Felton,  and  dealers  could  not  purchase  in  any  con- 
siderable quantity  during  1881. 

The  court  further  found  that  the  contract  was  against  pub- 
lic policy,  and  that  plaintiff  was  not  damaged,  etc. 

"Was  the  contract  with  defendant  in  contravention  of  public 
policy?  The  general  rule  is,  that  an  illegal  contract  is  abso- 
lutely void,  and  cannot  form  the  basis  of  judicial  proceedings. 
This  is  equally  so  in  law  and  equity.  The  illegality  vitiates 
the  contract  between  the  immediate  parties,  as  well  as  in 
respect  to  third  parties. 

A  contract  tainted  with  the  vice  of  illegality  creates  no  ob- 
ligation, not  because  of  the  rights  of  the  parties  to  it,  but  be- 
cause the  public  is  interested.  In  case  of  fraud  or  mistake, 
the  wrong  is  usually  personal  to  the  injured  party,  and  may 
be  waived.  In  cases  of  illegality,  the  wrong  is  far-reaching, — 
is  done  to  society.  This  illegality  may  be  in  the  considera- 
tion or  in  the  promises  and  stipulations  of  the  agreement. 

Among  the  contracts  illegal  under  the  common  law,  because 
opposed  to  public  policy,  were  contracts  in  general  restraint  of 
trad<';  contracts  between  individuals,  to  prevent  competition 
and  k'  c'p  up  the  price  of  articles  of  utility:  Pomeroy  on  Con- 
tracts, Sec.  283;  Jones  v.  Caswell,  3  Johns.  Cas.  29;  2  Am.  Dec. 
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134;  Doolin  v.  Ward,  G  Johns.  194;  Wilbur  v.  How,  8  Id. 
444. 

The  case  of  Arnott  v.  Pittston  and  Elmira  Coal  Co.,  68  N.  Y. 
559,  23  Am.  Rep.  190,  is  in  most  respects  similar  to  the  case 
at  bar.  Arnott,  the  plaintifiF,  brought  the  suit  as  the  assignee 
of  the  Butler  Colliery  Company,  which  company  and  defend- 
ants were  corporations  engaged  in  the  business  of  mining  and 
vending  coal  at  or  near  Pittston,  Pennsylvania.  Defendant 
also  had  a  depot  for  coal  at  Elmira,  New  York,  and  was  there 
<3ngaged  in  vending  coal,  the  product  of  the  Pittston  mines,  to 
a  large  extent  of  country  north  and  west  of  Elmira. 

Defendant  entered  into  a  contract  with  the  Butler  Colliery 
Company,  by  which  said  defendant  agreed  to  take  all  the  coal 
the  Butler  company  desired  to  send  north  of  the  state  line,  not 
exceeding  two  thousand  tons  per  month,  and  the  Butler  Col- 
liery Coal  Company  on  its  part  agreed  not  to  sell  coal  to  any 
other  party  except  defendant,  to  go  north  of  the  state  line  (be- 
tween New  York  and  Pennsylvania)  during  the  continuance 
of  the  agreement. 

The  Butler  company  sold  coal  during  the  term  covered  by 
the  agreement  to  parties  other  than  the  defendant,  and  having 
delivered  to  defendant  under  the  agreement  coal  which  the 
latter  refused  to  pay  for,  the  action  was  brought  to  recover  for 
the  coal  so  delivered  under  the  agreement. 

It  appeared  that  defendant  bad  made  similar  contracts 
with  all  the  other  mining  proprietors  of  Pittston,  and  that  the 
object  was  to  so  control  the  shipment  and  supply  of  coal  for 
the  Elmira  market  as  to  maintain  an  unnaturally  high  price 
for  coal  in  that  market,  and  to  prevent  competition  in  the  sale 
of  coal  therein. 

The  court  in  considering  the  appeal  said:  "That  a  combi- 
nation to  effect  such  a  purpose  is  inimical  to  the  interest  of 
the  public,  and  that  all  contracts  designed  to  effect  such  an 
end  are  contrary  to  public  policy,  and  therefore  illegal,  is  too 
well  settled  by  adjudicated  cases  to  be  a  question  of  this  day: 
Cites  Morris  Run  C.  Co.  v.  Barclay  C.  Co.,  38  Pa.  St..  173; 
People  V.  Fisher,  14  Wend.  9;  28  Am.  Dec.  501;  Stanton  v.  Al- 
len, 5  Denio,  434;  49  Am.  Dec.  282;  Saratoga  Co.  Bank  v. 
King,  44  N.  Y.  87.  Every  producer  or  vender  of  coal,  or  other 
commodity,  has  the  right  to  use  all  legitimate  efforts  to  obtain 
the  best  price  for  the  article  in  which  he  deals;  but  when  he 
endeavors  to  artificially  enhance  prices  by  suppressing  or  keep- 
ing out  of  market  the  produce  of  others,  and  to  accomplish 
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that  purpose  by  means  of  contracts  binding  them  to  withhold 
their  supply,  such  restraints  are  even  more  mischievous  than 
combinations  not  to  sell  under  an  agreed  price.  Combinations 
of  that  character  have  been  held  to  be  against  public  policy, 

and  illegal Parties  entering  into  contracts  of  this 

description  must  depend  upon  each  other  for  their  execu- 
tion, and  cannot  derive  any  assistance  from  the  courts,  and 
the  contract  was  held  void."  Salt  Co.  v.  Guthrie^  35  Ohio  St. 
672,  Craft  v.  McConoughy,  79  111.  349,  22  Am.  Rep.  171,  and 
Morns  R.  C.  Co.  v.  Beaslay  C.  Co.,  68  Pa.  St.  182,  are  to  the 
same  general  effect. 

In  the  case  at  bar  the  facts  are,  as  we  think,  even  stronger 
against  the  plaintiff  than  in  Arnott  v.  Piltston  and  Elmira  Coal 
Company,  supra. 

Here  it  entered  into  a  contract  with  the  object  and  view  to 
suppress  the  supply  and  enhance  the  price  of  lumber  in  four 
counties  of  the  state.  The  contract  was  void  as  being  against 
public  policy,  and  the  defendants,  as  they  had  a  right  to  do, 
repudiated  the  contract.  Plaintiff,  who  has  parted  with  noth- 
ing of  value,  now  seeks  to  recover  damages  for  non-delivery  of 
lumber  under  this  contract. 

Plaintiff  had  an  undoubted  right  to  purchase  any  or  all  of 
the  lumber  it  chose,  and  to  sell  at  such  prices  and  places  as  it 
saw  fit,  but  when  as  a  condition  of  purchase  it  bound  its  ven- 
dor not  to  sell  to  others  under  a  penalty,  it  transcended  a  rule 
the  adoption  of  which  has  been  dictated  by  the  experience  and 
wisdom  of  ages  as  essential  to  the  best  interests  of  the  com- 
munity, and  as  necessary  to  the  protection  alike  of  individuals 
and  legitimate  trade. 

With  the  results  naturally  flowing  from  the  laws  of  demand 
and  supply,  the  courts  have  nothing  to  do,  but  when  agree- 
ments are  resorted  to  for  the  purpose  of  taking  trade  out  of 
the  realm  of  competition,  and  thereby  enhancing  or  depressing 
prices  of  commodities,  the  courts  cannot  be  successfully  in- 
voked, and  their  execution  will  be  left  to  the  volition  of  the 
parties  thereto. 

2.  It  is  claimed  by  appellant  that  the  contract  is  divisible, 
and  the  first  part  can  stand  though  the  latter  be  illegal. 

If  the  whole  vice  of  the  contract  was  embodied  in  the  prom- 
ise of  the  defendants  not  to  sell  lumber  to  other  persons,  the 
illegality  would  lie  in  the  promise  alone;  and  it  might  be  con- 
tended with  great  force  that  this  promise  was  divisible  from 
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the  agreement  to  sell.  Under  the  findings  of  the  court,  how- 
ever, the  illegality  inheres  in  the  consideration. 

The  very  essence  and  mainspring  of  the  agreement — the 
illegal  object  —  "was  to  form  a  combination  among  all  the 
manufacturers  of  lumber  at  or  near  Felton,  for  the  sole  pur- 
pose of  increasing  the  price  of  lumber,  limiting  the  amount 
thereof  to  be  manufactured,  and  give  plaintiff  control  of  all 
lumber  maunfactured,"  etc. 

This  being  the  inducement  to  the  agreement,  and  the  sole 
object  in  view,  it  cannot  be  separated  and  leave  any  subject- 
matter  capable  of  enforcement,  as  was  done  in  Granger  v. 
Original  Empire  Co.^  59  Cal.  678;  Treadwell  v.  Davis,  34  Id. 
601;  94  Am.  Dec.  770;  and  Jackson  v.  Shawl,  29  Cal.  267. 

The  case  falls  within  the  rule  of  Valentine  v.  Stewart,  15 
Cal.  404;  Prost  v.  More,  40  Id.  348;  More  v.  Bonnet,  40  Id.  251; 
6Am.  Rep.  621;  Forbes  y.  McDonald,  5416..  dS;  Arnott  v.  Pitts- 
ton  etc.  Coal  Co.,  supra. 

The  good  cannot  be  separated  from  the  bad,  or  rather  the 
bad  enters  into  and  permeates  the  whole  contract,  so  that  none 
of  it  can  be  said  to  be  good,  and  therefore  the  subject  of  an  ac- 
tion. 

We  fail  to  see  any  inconsistency  between  the  eighteenth 
finding  and  the  first  or  sixth.  The  first  finding  declares  that 
plaintiff'  and  defendants  entered  into  the  contract  set  out  in 
the  amended  complaint.  The  sixth  finding  is  to  the  effect 
that  the  contract  has  not  been  rescinded,  abrogated,  or  modi- 
fied. The  eighteenth  finding  is  as  to  the  real  object  and  pur- 
pose of  the  contract. 

The  judgment  of  the  court  below  is  aflSrmed. 


Contracts  in  Restbaint  of  Trade:  See  note  to  Hodge  v.  Sloan,  1  Am.  St. 
Rep.  822;  note  to  Chicago  Oas  Light  Co.  v.  Oaa  Light  Co.,  2  Id.  135;  note  to 
Berlin  etc.  v.  Pen-y,  5  Id.  240. 

Contracts  —  Illegal.  —  Illegal  Contracts  are  Void,  and  courts  will 
not  lend  aid  to  enforce  them:  Tatum  v.  Kelley,  25  Ark.  209;  94  Am.  Dec. 
714;  Lord  v.  Chadbotirne,  42  Me.  429;  64  Am.  Dec.  290;  Al/ord  v.  Burke, 
21  Ga.  46;  68  Am.  Dec.  449;  Buck  v.  Albee,  26  Vt.  184;  62  Am.  Dec.  564; 
Sdmidt  V.  Barker,  17  La.  Ann.  261;  87  Am.  Dec.  627. 
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Wheaton    V.    North    British    and    Meecantilb 
Insurance  Company. 

[76  California,  415.] 

L*8in»ANCB.  —  Evidence  that  mE  Agent  of  the  Insurer  in  Writino 
OUT  THE  Application  Omitted  Answers  made  by  the  applicant,  or 
wrote  tlio  answers  substantially  different  from  those  actually  given,  ia 
receivable  on  behalf  of  the  assured,  when  he  did  not  read  the  applica- 
tion as  written  out,  nor  have  any  knowledge  of  its  falsity.  The  rule 
may  bo  othcrwiso  when  the  application  contains  a  stipulation  that  the 
insurer  shall  not  bo  bound  by  any  knowledge  or  information  given  to 
his  or  ita  soliciting  agents. 

Insurance.  —  To  Avoid  a  Polict  for  Over-valuation,  it  must  appear 
that  such  over-valuation  was  intentional,  fraudulent,  and  not  an  honest 
exprcs.sion  of  opinion.  This  rule  prevails  although  the  policy  contains 
this  stipulation  and  condition:  "If  any  false  representation  is  made  by 
the  assured  of  the  condition,  situation,  or  occupancy  of  the  property,  or 
any  over-valuation,  or  any  misrepresentation  whatever,  eitlier  in  a  writ- 
ten application  or  otherwise,  this  polio}'  is  void." 

Insurance  —  Warr.\nties,  What  ake  not. — Statements  in  an  applica- 
tion,  though  declared  to  be  warranties,  will  not  be  given  effect  as  such 
if  qualified  by  other  stipulations  which  show  that  the  parties  did  not  so 
regard  them. 

Insurance  —  A  Representation  is  Clearly  Distinguishable  from  a 
Warranty.  —  The  former  is  a  part  of  the  proceedings  which  propose  a 
contract,  while  the  latter  is  a  part  of  the  completed  contract.  The 
falsity  of  the  former  may  render  the  contract  voidable  for  fraud;  but  a 
non-compliance  with  the  latter  is  an  express  breach  of  the  contract. 

Insurance — Waiver  Required  to  be  in  Writing. — When  a  policy  of 
insuranco  declares  that  there  can  be  no  waiver  except  in  writing  indorsed 
on  the  policy,  the  mode  enters  into  and  becomes  a  part  of  the  power; 
the  insured  has  full  notice  when  he  enters  into  the  contract  that  a  con- 
dition cannot  be  waived  by  an  agent  to  whom  the  provision  as  to  written 
indorsement  relates,  except  in  the  manner  in  the  contract  provided. 

Iksurance  —  Waiver,  Proofs  of  Loss.  —  Clause  in  a  policy  of  insurance 
prohibiting  any  waiver  unless  indorsed  on  the  policy  refers  only  to  those 
provisions  of  the  policy  which  enter  into  and  form  part  of  the  contract 
of  insurance,  and  which  may  properly  be  designated  as  conditions;  it 
has  no  reference  to  those  stipulations  which  aro  to  be  performed  after  a 
loss  has  occurred, — such  as  giving  notice  and  furnishing  preliminary 
proofs. 

Estoppel  —  Wafver  —  Tuere  can  be  No  EIstoppel  when  the  Facts  abb 
Unknown.  — No  one  can  be  presumed  to  have  waived  that  the  existence 
of  which  lie  lias  not  known. 

Insurance — Waiver  ok  Right  to  Urge  Over- valuation.  — Instruction 
to  jury,  that  if  the  agent  of  the  insurer,  after  knowing  that  the  prop- 
erty was  over-valued  in  the  application,  requested  the  assyred  to  make 
out  preliminary  proofs,  and  present  vouchers  in  support  of  his  claim,  and 
thereby  put  him  to  trouble  and  expense,  then  tlie  right  to  urge  such 
over-valuation  as  a  defeuso  was  waived,  is  erroneous  in  this,  that  it 
omits  the  element  of  intent  in  the  over-valuation.  Not  until  the  in- 
surer or  its  agents  had  notice  of  an   intentional  over-valuation  wa«  it 
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advised  of  any  cause  of  resistance.  Therefore,  prior  to  such  time,  it 
could  not  be  guilty  of  bad  faith  in  advising  the  assured  to  proceed  to 
comply  with  his  policy  by  making  proper  proofs  of  loss. 

Insurance  —  Estoppel. — If  no  act  has  been  done  or  left  undone  by  the 
assured,  in  reliance  on  the  action  or  non-action  of  the  insurer,  there  can 
be  no  estoppel.  An  estoppel  can  never  arise  by  implication  alone,  ex- 
cept by  some  conduct  which  induces  action  in  reliance  upon  it  to  an 
extent  which  renders  it  a  fraud  to  recede  from  what  the  party  has  been 
induced  to  expect. 

Equitable  Estoppel  is  only  Called  into  Existence  fob  thb  Preven- 
tion OF  WRONa  and  the  redress  of  injury.  There  must  be  some  ele- 
ment of  wrong  in  the  action  of  the  party  creating  it.  He  must  know,  or 
have  sufficient  reason  to  believe,  that  another  will  place  himself  in  a  dif- 
ferent position,  or  subject  himself  to  additional  injury  in  consequence 
of  the  action  or  representation. 

Insurance.  —  Estoppkl  against  Resisting  an  Action  to  Recover  un- 
der AN  Insurance  Policy  does  not  Arise  from  a  Request  to 
Make  Proof  of  Loss,  and  to  furnish  vouchers.  The  action  of  the 
insured  in  making  such  proofs  is  referable  to  his  contract,  and  the  neces- 
sity of  complying  with  it;  and  the  request  to  him  to  make  the  prelimi- 
nary proofa  cannot  be  enlarged  beyond  its  natural  import,  and  converted 
into  an  engagement  to  waive  any  defenses  to  which  the  insurer  is  other* 
wise  entitled. 

Action  on  an  insurance  policy.  The  property  for  the 
loss  of  which  the  plaintiff  sought  to  recover  consisted  of  fix- 
tures in  a  bath-house  and  saloon,  insured  for  eleven  hundred 
dollars,  of  the  value  of  thirteen  hundred  dollars,  and  in  the 
application  declared  to  be  of  the  value  of  eighteen  hundred 
dollars.  The  evidence  was  conflicting  as  to  whether  the  in- 
sured knew  of  the  over-valuation  or  not.  His  testimony  was 
to  the  effect  that  he  did  not  read  the  application,  and  did  not 
know  of  the  valuations  named  therein.  Verdict  and  judg- 
ment for  the  plaintiff. 

T.  C.  Van  Ness,  for  the  appellant. 

McAllister  and  Bergin,  for  the  respondent. 

McKiNSTRY,  J.  In  New  York  Life  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  the  insured  signed  an  application  for  a  life  policy, 
containing  declarations  as  to  his  life  and  past  and  present 
health,  warranting  the  truth  of  such  declarations;  the  appli- 
cation contained  the  stipulation  that  inasmuch  as  onl}'-  the 
officers  at  the  home  office  had  authority  to  determine  whether 
or  not  a  policy  should  issue  on  any  application,  and  they 
acted  only  on  the  written  statements  and  representations  re- 
ferred to,  no  statements  or  representations  made,  or  informa- 
tion given  to  the  persons  soliciting  or  taking  the  application 
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for  the  policy,  bIiouIcI  be  binding  on  the  company,  or  in  any 
manner  aflect  its  rights,  unless  they  were  reduced  to  writing 
and  presented  to  the  homo  office  in  the  application.  There  it 
appeared  the  agent  of  the  company  asked  questions  of  the 
applicant,  and  the  latter  made  answers  which,  if  correctly 
written  down,  "would  probably  have  caused  the  company  to 
decline  tlic  risk."  The  agent,  without  the  knowledge  of  the 
applicant,  wrote  down  false  answers  concealing  the  truth, 
wiiicii  were  signed  by  the  applicant  without  reading,  and  by 
the  agent  transmitted  to  the  company,  and  the  company 
thereupon  assumed  the  risk.  It  was  said  that  it  was  the  duty 
of  the  applicant  to  read  the  application  before  signing  it,  and 
as  the  application  on  its  face  showed  that  the  power  of  the 
agent  was  limited,  and  as  it  was  conditioned  in  the  policy  that 
the  answers  were  part  of  it,  and  that  no  statement  to  the  agent 
not  thus  transmitted  should  be  binding  on  the  principal,  the 
policy  was  void. 

It  seems  to  have  been  held  that  the  insured  must  be  pre- 
sumed to  have  notice  of  the  limitations  upon  the  powers  of  the 
agent  contained  in  the  application  which  he  would  have  re- 
ceived if  he  had  read  tlie  application.  The  case  is  distin- 
guished from  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  and 
Insurance  Co.  v.  Mahone,  21  Id.  152,  the  court  saying:  *'In 
neither  of  these  cases  was  there  any  limitation  upon  the 
power  of  the  agent  brought  to  the  notice  of  the  assured." 

In  tiic  case  at  bar  there  was  evidence  that  the  plaintiff  did 
not  read  tiie  application  prepared  by  the  agent,  and  had  no 
knowledge  of  the  statement  therein  as  to  the  values  of  the 
property  insured.  The  application  does  not  contain  any  ex- 
press limitation  upon  or  define  expressly  the  authority  of  the 
agent. 

Tiie  present  case  is  within  the  principles  laid  down  in  /n- 
surancc  Co.  v.  Wilkinson,  13  Wail.  222,  and  Insurance  Co.  v. 
Mahone,  21  Id.  152. 

In  Insu}-ancc  Co.  v.  Wilkinson,  supra,\t  was  held  that  insurance 
companies  who  do  business  at  a  distance  from  their  principal 
place  of  business  are  responsible  for  the  acts  of  their  agent 
within  tlie  general  scope  of  the  business  intrusted  to  his  care, 
and  no  limitations  of  his  authority  will  be  binding  on  parties 
with  wlioui  he  deals  whioli  are  not  brought  to  their  knowledge; 
hence  whin  the  agent  undertakes  to  prepare  the  application  for 
tlie  insured,  he  will  be  regarded  in  doing  so  as  the  agent  of  the 
insurance  cunipany,  and  not  of  the  insured.     In  Insurance  Co. 
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V.  Mahone,  supra,  a  like  ruling  was  made;  and  it  was  held  that 
an  answer  to  a  question  put  to  an  applicant,  as  written  down 
by  the  agent  of  the  company  when  he  takes  the  application, 
signed  by  the  applicant,  may  be  proved  by  the  testimony  of 
persons  who  were  present  not  to  have  been  the  answer  given 
by  the  applicant. 

The  law  bearing  upon  the  question  is  very  clearly  laid  down 
by  May  in  his  work  on  insurance.  "  Insurers  may  and  often 
do  find  themselves  in  such  a  position  that  they  cannot  avail 
themselves  either  of  breach  of  warranty  or  of  misi'epresenta- 
tion  or  concealment.  And  when  in  this  position,  they  are 
said  to  be  estopped  from  availing  themselves,  or  to  have 
waived  the  right  to  avail  themselves,  of  such  a  defense.  And 
the  rule  here  is,  with  reference  to  the  negotiations  had  at  the 
time  of  taking  out  the  policy,  that  when  the  application  i& 
reduced  to  writing  by  the  insurer  or  his  agent  upon  the  oral 
statement  of  the  applicant,  whether  the  application  is  oris  not 
made  tantamount  to  a  warranty,  by  being  made  part  of  the 
contract,  the  insurer  being  under  a  strong  moral  obligation 
to  secure  to  the  applicant  the  protection  for  which  he  pays,  if 
a  controversy  arises  upon  the  truthfulness  of  the  application, 
and  statements  alleged  by  the  insurer  to  be  essential  are 
omitted,  and  others  falsely  made,  and  he  seeks  to  avoid  the 
contract  on  that  ground,  parol  evidence  is  admissible  to  show 
that  at  the  time  the  negotiations  were  pending  the  facts  alleged 
to  have  been  omitted  or  falsely  stated  were  in  fact  truly 
stated":  May  on  Insurance,  p.  605,  sec.  497. 

Of  course  it  was  for  the  jury  who  tried  this  cause  to  decide 
whether  the  plaintiff  knew  of  the  contents  of  the  application 
before  he  signed  it,  or  whether  he  gave  a  different  valuation 
to  that  therein  inserted,  and  had  reason  to  believe  that  his 
statement  as  to  value  had  been  written  down  as  he  gave  it. 

In  the  answer  as  written  down  by  the  agent  of  defendant 
herein,  the  properties  insured  are  stated  to  be  severally  worth 
nine  hundred  dollars,  five  hundred  dollars,  and  four  hundred 
dollars,  —  eighteen  hundred  dollars  in  the  aggregate. 

There  was  testimony  that  prior  to  the  preparation  of  the 
written  application  the  plaintiff  stated  to  the  agent  of  the  de- 
fendant that  the  value  of  the  whole  property  insured  was 
about  fifteen  hundred  dollars.  The  amount  of  insurance  wa& 
eleven  hundred  dollars, — six  hundred  dollars,  three  hundred 
dollars,  and  two  hundred  dollars. 

At  the  trial  it  was  stipulated  that  the  value  of  the  insured 
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property  at  tho  time  of  the  insurance,  and  also  at  the  time  of 
the  fire,  was  the  amount  stated  in  the  plaintiff's  preliminary 
proof  of  loss,— $1,302.18. 

The  policy  contains  the  clause:  "Special  reference  being 
made  to  assured's  application  and  survey  No.  261,707,  which 
is  his  warranty,  and  a  part  hereof."  It  also  contains  the 
stipulation  and  condition:  "If  any  false  representation  is 
made  hy  the  assured  of  the  condition,  situation,  or  occupancy 
of  the  property,  or  any  over-valuation,  or  any  misrepresenta- 
tion whatever,  cither  in  a  written  application  or  otherwise, 
....  this  policy  shall  become  void." 

In  Ihihinrj  v.  Svca  Ins.  Co.,  54  Cal.  156,  35  Am.  Rep.  72,  it 
was  held  that  a  provision  in  a  policy  of  insurance  that  the 
application  shall  be  considered  a  warranty,  and  if  the  prop- 
erty insured  is  over-valued  in  it  the  policy  shall  be  void,  ap- 
plies only  wlierc  the  statements  as  to  value  are  intentionally 
false;  that  the  question  of  fraud  is  one  of  fact;  that,  although, 
where  the  discrepancy  between  the  statement  in  the  applica- 
tion and  the  actual  value  of  the  property  is  so  great  as  to 
convey  the  conviction  of  fraud  to  the  reasonable  mind,  the 
jury  may  and  ought  to  find  fraud,  yet,  where  the  discrepancy 
is  very  considerable,  the  jury  may  find  the  application  not  to 
have  been  fraudulent,  even  in  the  absence  of  explanatory  evi- 
dence. 

There  have  been  decisions  in  other  states  to  the  contrary  of 
the  view  of  this  court  in  Helbing  v.  Svea  Ins.  Co.,  supra,  the 
question  being  the  construction  of  a  condition  that  the  policy 
shall  be  void  in  case  of  over-valuation.  But,  as  said  by  Mr. 
Wood:  "There  can  be  no  doubt  that,  in  conformity  with  the 
ordinary  rules  of  construction  applied  to  insurance  contracts, 
and  the  ordinary  principles  of  justice  and  fair  dealing  upon 
which  they  are  supposed  to  be  predicated,  a  policy  cannot  be 
held  to  be  void  for  breach  of  such  a  condition,  unless  the  over- 
valuation is  intentional  and  fraudulent,  and  not  a  f:xir  ex- 
pression of  the  honest  judgment  of  the  insurer,  and  the  fact 
that  the  property  has  been  considerably  over-valued  does  not, 
of  itself,  e.'itablish  such  fraud  on  tho  part  of  the  assured  as 
avoids  tho  policy,  ....  and  the  burden  is  on  the  insurer  to 
-establish  1  oth  the  over-valuation  and  the  fraud":  1  Wood  on 
Insurance,  sec.  325;  see  cases  pro  and  con  cited  in  notes  to 
the  section.  The  estimate  of  value  is  an  opinion.  The  an- 
swer to  tlie  question  asked  as  to  value  is  to  be  treated  as  if 
the  question  read:  "What,  in  your  honest  judgment  and  opin- 
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ion,  is  the  value  of  the  property?"  The  same  learned  writer 
says:  "A  doctrine  that  held  the  insurer  up  to  a  strictly  exact 
valuation  would  be  extremely  unjust,  and  would  result  in 
vitiating  one  half  of  the  policies  issued;  for  under  the  rule 
the  difference  of  one  cent  is  as  disastrous  as  a  difference  of  a 
large  amount":  Id. 

Moreover,  the  language  of  the  provision  in  the  policy  here 
sued  on,  that  if  any  false  representation  is  made  by  the  as- 
sured, etc.,  the  policy  shall  become  void,  when  read  as  a  whole, 
very  clearly  shows  that  a  willful  misrepresentation  as  to  the 
value  of  the  property,  or  one  made  with  such  gross  and  reck- 
less carelessness  as  in  law  would  be  treated  as  willful,  was  in 
the  contemplation  of  the  parties.  If  so,  the  previous  clause 
does  not  make  the  valuation  a  warranty.  Even  when  the 
statements  in  the  application  are  declared  to  be  warranties, 
they  will  not  be  regarded  as  such  if  qualified  by  other  stipu- 
lations, which  afford  a  fair  inference  that  the  parties  them- 
selves did  not  so  intend  them.  The  provision  that  an 
intentional  over-valuation  of  the  property  should  avoid  the 
policy  was  utterly  unnecessary,  and  must  be  disregarded,  if  it 
was  intended  the  applicant  should  warrant  the  exact  correct- 
ness of  his  valuation:  May  on  Insurance,  sec.  161. 

The  case  at  bar  does  not,  however,  require  a  full  considera- 
tion of  the  doctrines  of  warranty,  as  applied  to  insurance  con- 
tracts, which,  whatever  their  form,  are  treated  as  conditions 
precedent. 

There  was  evidence  that  the  eighteen-hundred-dollar  valua- 
tion was  no  part  of  the  contract  between  these  parties.  If  it 
be  said  that  the  statement  of  plaintiff — "about  fifteen  hun- 
dred dollars" — was  not  true,  that  statement  was  no  part  of 
the  contract,  as  merged  in  the  writings, —  therefore  no  war- 
ranty. A  representation  is  clearly  distinguishable  from  a 
warranty;  the  former  being  a  part  of  the  proceedings  which 
propose  a  contract,  and  the  latter  a  part  of  the  contract  when 
completed.  A  misrepresentation  renders  the  contract  void  on 
the  ground  of  fraud;  a  non-compliance  with  a  warranty  is  an 
express  breach  of  the  contract:  Angell  on  Fire  and  Life  In- 
surance, 146,  147.  A  fraudulent  misrepresentation  will  avoid 
the  contract  whether  it  is  expressly  so  stipulated  or  not.  Rep- 
resentations are  dehors  the  contract.  If  the  policy  was  issued 
to  the  plaintiff  without  any  answer  in  the  application  to  the 
inquiry  as  to  value,  there  could  be  no  breach  of  warranty 
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as  to  value:  Carson  v.  Jersey  City  Ins.  Co.,  49  N.  J.  L.  300;  39 
Am.  Rep.  584. 

That  an  over-estimate  of  about  two  hundred  dollars  was  not 
necessarily  intentional  or  fraudulent  is,  as  appears  from  what 
has  been  said,  very  clear. 

The  charge  of  the  court  to  the  effect  that  the  over-valuatioa 
did  not  deprive  the  plaintiff  of  his  right  to  recover  unless  it 
was  intentionally  or  knowingly  made,  or  the  application  was 
fo  negligently  made  as  to  induce  an  over-valuation,  was,  un- 
der the  circumstances,  not  erroneous.  The  charge,  in  so  far 
as  it  seems  to  make  the  plaintiff's  right  to  recover  depend 
upon  affirmative  fraudulent  acts  and  conduct  of  the  defend- 
ant's agent,  which  induced  the  plaintiff  to  sign  the  application, 
■was  at  least  as  favorable  to  the  defendant  as  it  was  entitled  to 
ask. 

The  court  below  instructed  the  jury:  "When  there  has  been 
a  breach  by  the  insured  of  the  warranty  contained  in  an  ap- 
plication for  insurance,  the  insurance  company  may  or  may 
not  take  advantage  of  such  breach,  and  claim  a  forfeiture;  but 
it  may  also  waive  a  forfeiture,  and  this  it  may  do  by  any  act 
on  its  part  which,  after  its  full  knowledge  of  such  forfeiture, 
subjects  the  insured  party  to  trouble  and  expense  as  to  his 
claim  for  insurance  on  said  forfeited  policy." 

The  sixth  subdivision  of  the  policy  reads:  "  The  use  of  gen- 
eral terms,  or  anything  less  than  a  distinct  specific  agreement, 
clearly  expressed  and  indorsed  on  this  policy,  shall  not  be 
construed  as  a  waiver  of  any  printed  or  written  condition  or 
restriction  therein."  And  by  the  twelfth  subdivision:  "  It  is 
further  understood  and  made  part  of  this  contract  that  the 
agent  of  this  company  has  no  authority  to  waive,  modify,  or 
strike  from  this  policy  any  of  its  printed  conditions,  .... 
nor,  in  case  this  policy  shall  become  void  by  reason  of  a  vio- 
lation of  any  of  the  conditions  thereof,  has  the  agent  power  to 
revive  the  same,"  etc. 

The  witness  Ileacock  testified  that  the  plaintiff  did,  in  fact, 
read  the  application  and  questions  attached  before  signing 
then).  If  the  jury  believed  such  testimony,  it  was  evidence 
tending  to  show  that  the  plaintiff  had  knowledge  of  the  an- 
swer valuing  the  insured  property  at  eighteen  hundred  dol- 
lars; that  he  approved  of  the  statement,  and,  by  ratification, 
recognized  Ileacock  as  his  agent  in  preparing  the  application. 
If  he  did,  with  knowledge  of  the  contents  of  the  application, 
sign  it,  he  was  bound  by  the  statements  contained  in  it.    And 
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the  difiference  of  five  hundred  dollars  was  some  evidence  of  an 
intentional  over-valuation.  Whetlier  he  did  or  did  not  know 
its  contents  was  a  question  of  fact  for  the  jury.  Upon  the 
hypothesis  that  he  did  know,  the  charge  last  quoted  was  ma- 
terial, and  may  have  controlled  the  action  of  the  jury  in  find- 
ing their  verdict.  It  becomes  important,  therefore,  to  inquire 
whether  the  charge  correctly  declares  the  law. 

It  is  contended  by  respondent  that  the  limitation  of  the 
agent's  power  contained  in  subdivisions  of  the  policy  6  and 
12,  above  quoted,  do  not  apply  to  a  waiver  of  forfeiture  based 
on  an  over- valuation  of  the  property  insured.  But  if  the 
statement  that  the  property  was  worth  eighteen  hundred  dol- 
lars was  the  statement  of  the  plaintiff,  its  correctness  as  the 
fair  judgment  of  plaintiff  was  a  condition  entering  into  and 
forming  a  part  of  the  contract  of  insurance;  and  it  is  to  such 
conditions  —  and  not  to  mere  omissions  in  the  mode  or  man- 
ner provided  for  proving  the  loss  after  a  fire — that  a  clause, 
"nothing  less  than  a  distinct  specific  agreement,  clearly  ex- 
pressed and  indorsed  on  this  policy,  shall  operate  as  a  waiver 
of  any  printed  or  written  condition  or  restriction  therein,"  re- 
fers: Blake  v.  Exchange  M.  Ins.  Co.,  12  Gray,  265;  Franklin 
Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Rep.  469; 
McCormick  v.  Springfield  Fire  &  M.  Co.,  66  Cal.  364. 

It  is  said  in  Wood  on  Fire  Insurance  (sec.  325)  that  when 
the  insurer,  knowing  the  facts,  does  that  which  is  inconsistent 
with  its  intention  to  insist  upon  a  strict  compliance  with  the 
conditions  of  the  contract,  it  is  treated  as  having  waived  their 
performance,  and  the  assured  may  recover  without  proving 
performance,  "and  that,  too,  even  though  the  policy  provides 
that  none  of  its  conditions  shall  bo  waived  except  by  written 
agreement." 

But  the  cases  referred  to  are  those  in  which  the  agent,  au- 
thorized to  do  so,  has  waived  the  condition.  There  is  a  class 
of  cases  in  which  it  has  been  held  that  where  the  policy  con- 
tains a  provision  that  if  the  premium  shall  not  be  paid  on  a 
day  certain,  or  shall  not  be  paid  when  the  policy  is  delivered, 
the  policy  shall  be  void,  and  that  no  agent  is  authorized  to 
waive  any  condition  without  authority  in  writing;  still,  as  the 
company  may  at  any  time  authorize  its  agents  to  make  agree- 
ments extending  the  time  for  payment  of  premiums,  or  waiv- 
ing forfeiture  for  non-payment,  it  is  not  bound  to  act  on  the 
declaration  in  its  policy  that  they  have  no  such  authority; 
that  whether  it  has  exercised  its  option  to  empower  its  agents 
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to  give  credit  or  extend  time  is  provable  by  evidence,  oral  or 
written;  and,  as  sbowing  that  the  company  has  given  its 
agent  such  power,  evidence  is  admissible  as  to  its  practice  in 
allowing  him  to  extend  the  time:  Carson  v.  Insurance  Co., 
sxipra;  Insurance  Co.  v.  Norton,  96  U.  S.  243;  Phoenix  Ins.  Co. 
v.  Dostcr,  lOG  Id.  30.  But  where  the  policy  contained  the 
provision  that  no  agent  had  power  to  waive  any  condition 
without  authority  from  the  secretary  in  writing,  and  the 
agent  delivered  a  policy  without  payment  of  the  premium, 
and  there  was  no  evidence,  oral  or  written,  that  ho  had  power 
to  do  so,  and  the  premium  was  not  paid,  it  was  held  the 
holder  of  the  policy  could  not  recover:  Pottsville  Mutual  Fire 
Ins.  Co.  V.  Minnequa  Sjnings  Co.,  100  Pa.  St.  137.  The  class 
of  cases  referred  to  is  very  different  from  that  in  which  the 
policy  provides  that  there  can  be  no  waiver  except  in  writing 
indorsed  on  the  policy.  In  the  last  case,  the  mode  enters 
into  and  is  a  part  of  the  power;  the  insured  has  full  notice 
when  he  enters  into  the  contract  that  a  condition  cannot  be 
waived  by  an  agent  to  whom  the  provision  as  to  written  in- 
dorsement relates,  except  in  the  manner  in  the  contract  pro- 
vided. 

It  is  insisted  by  appellant  that  the  instruction  last  quoted 
must  have  misled  the  jury.  The  statement  on  motion  for 
new  trial  contains  no  speci6cation  of  insufficiency  of  evidence 
to  sustain  a  finding  that  a  forfeiture  was  waived,  —  a  finding 
which  may  have  been  included  in  the  general  verdict;  and  the 
defendant  did  not  ask  for  an  instruction  indicating  what  facts 
should  appear  to  make  appropriate  the  instruction  given.  Un- 
der the  circumstances,  we  think  the  order  refusing  a  new  trial 
should  not  be  reversed,  because  of  the  possible  ill  effect  of  a 
charge  abstractly  correct.  We  say  abstractly  correct,  for  it 
cannot  be  doubted  that  an  insurer  may  waive  a  condition 
orally,  or  by  his  acts  or  conduct. 

It  may  be  remarked  that  this  court  has  not  held  (in  a  case 
in  which  the  question  was  necessarily  decided)  that  a  pro- 
vision in  a  policy  that  there  shall  be  no  waiver  of  a  condition, 
except  by  writing  indorsed  on  the  policy,  applies  to  a  waiver 
by  a  "general  agent  "of  a  foreign  corporation,  —  so  named, 
and  registered  as  such  under  the  statute,  —  with  presumed 
original  powers  co-extensive  with  those  of  his  principal,  where 
1)0  re.striction  upon  his  powers  is  inserted  in  the  policy:  See 
Steea  v.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  315;  42  Am.  Rep.  297. 

In  McCormick  v.  Springfield  Co.,  supra,  it  was  held  that  the 
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facts  were  insufficient  to  prove  a  waiver  or  estoppel.  If  what 
is  there  said  seems  to  imply  that  a  general  agent  (restrictions 
upon  whose  general  powers  are  not  inserted  in  the  policy  or 
brought  home  to  the  insured)  can  never  waive  a  forfeiture  ex- 
cept by  writing,  etc.,  the  statement  is  mere  dictum.  In  Glad- 
ding v.  California  Farmers'  Mut.  Fire  Ins.  Co.,  66  Cal.  6,  the 
scope  or  extent  of  the  agent's  authority  did  not  appear.  Nor 
do  the  exigencies  of  the  present  case  demand  a  determination 
of  the  question  suggested. 

The  court  below  charged  the  jury  that  the  delay  in  the  pres- 
entation by  plaintiflf  to  defendant  of  proofs  of  loss  was  waived, 
if  certain  acts  of  the  general  agent  of  the  defendant  were 
proved  to  their  satisfaction.  The  clause  in  the  policy  as  to 
no  waiver  except  by  indorsement  refers  to  those  provisions  of 
the  policy  which  enter  into  and  form  a  part  of  the  contract  of 
insurance,  and  which  are  properly  designated  as  conditions; 
it  has  no  reference  to  those  stipulations  which  are  to  be  per- 
formed after  a  loss  has  occurred,  —  such  as  giving  notice  and 
furnishing  preliminary  proofs:  Franklin  etc.  Co.  v.  Chicago  Ice 
Co.,  supra;  Blake  v.  Exchange  Co.,  supra.  There  can  be  no 
doubt  that  the  agent  may  Avaive  a  delay  in  presenting  pre- 
liminary proofs.  Whether  in  this  case  the  agent  did  waive  it 
was,  however,  a  question  of  fact  for  the  jury,  and  it  is  not  a 
practice  to  be  commended  for  a  court  to  instruct  the  jury  that 
they  must  infer  a  fact  from  other  facts:  Const.,  art.  6,  sec.  19^ 
Yet,  as  the  jury  would  not  have  been  justified  in  finding 
upon  the  facts  recited  that  the  delay  was  not  waived,  the  in- 
struction did  not  injure  the  defendant.  It  would  appear  that 
the  facts  stated  in  the  instruction  were  not  controverted. 

The  court  below  instructed  the  jury:  "  If  Mr.  Grant  was  at 
the  time  and  after  the  fire  in  question  the  agent  of  the  defend- 
ant, and  as  such  had  knowledge  of  the  fire  in  question,  and 
also  of  the  valuation  of  eighteen  hundred  dollars  of  the  in- 
sured property  in  question  in  plaintiff's  application  for  insur- 
ance, and  sent  Mr.  Sexton  or  Mr.  Dimond  to  Santa  Cruz  to 
examine  after  the  fire,  as  to  the  value  of  the  insured  property 
in  question,  and  was  informed  by  the  report  of  said  Sexton  or 
Dimond  that  said  insured  property  was  over-valued  in  said 
application,  and  was  of  much  less  value  than  eighteen  hun- 
dred dollars,  and  believed  said  report;  and  if  Mr.  Grant,  after 
all  this,  requested  the  plaintiff  to  make  out  preliminary  proofs, 
and  present  vouchers  in  support  of  his  claim  on  the  policy  of 
insurance  in  question,  and  thereupon  the  plaintiff  was  put  to 
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the  trouble  and  expense  of  making  preliminary  proofs  as  to 
his  said  claim,  by  said  action  of  Mr.  Grant,  —  if  you  find  such 
action  established  by  the  evidence,  you  will  be  authorized  to 
find  that  the  defendants  waived  any  forfeiture  resulting  from 
any  over-valuation  of  the  insured  property  in  plaintiff's  appli- 
cation for  said  insurance." 

It  has  been  held  that  an  adjustment  of  a  claim  by  an  in- 
surer after  a  loss,  and  an  agreement  to  pay  a  certain  sum  in 
liquidation,  is  a  new  contract,  and  that  in  an  action  on  such 
new  contract  the  insurer  cannot,  in  the  absence  of  fraud,  set 
tip  a  breach  of  warranty  or  condition  of  the  policy,  even  if 
ignorant  of  the  breach  until  after  the  agreement  to  pay:  2 
Wood  on  Insurance,  sec.  450.  We  understand  this  to  mean 
fraud  on  the  part  of  the  insured  which  induces  the  insurer  to 
enter  into  the  settlement.  But  here  there  was  no  such  adjust- 
ment or  agreement,  and  the  action  is  on  the  policy. 

The  waiver  spoken  of  in  the  instruction  is  another  term  for 
estoppel.  There  can  be  no  estoppel  where  the  facts  are  not 
known,  as  no  one  can  be  presumed  to  have  waived  that  the 
existence  of  which  he  has  not  known:  Finley  v.  Lycoming  Mut. 
Ins.  Co.,  30  Pa.  St.  311;  72  Am.  Dec.  705;  Forbes  v.  Agawam 
Mut.  Fire  Ins.  Co.,  9  Cush.  470;  Allen  v.  Vermont  Mut.  Fire 
Ins.  Co.,  12  Vt.  366;  Biddle  Boggs  v.  Merced  Mining  Co.,  14 
Cal.  279.  And  the  facts  proved  must  be  such  that  an  estop- 
pel is  clearly  deducible  from  them.  Estoppels  are  not  favored: 
Franklin  v.  Merida,  35  Id.  558. 

The  representation,  whether  by  word  or  act,  to  justify  a 
prudent  man  in  acting  upon  it,  must  be  plain,  not  doubtful 
or  matter  of  questionable  inference.  Certainty  is  essential  to 
all  estoppels:  Bigelow  on  Estoppel,  559. 

It  is  true,  the  jury  were  told  that  if  the  recited  acts  were 
proved,  they  were  "authorized,"  not  required,  to  find  the 
estoppel.  But,  as  we  have  seen,  the  difference  between  the 
statement  of  value  in  the  application  and  the  actual  value, 
even  if  very  great,  is  at  most  but  evidence  of  an  intentional 
over-valuation,  and  to  constitute  a  breach  of  the  condition, 
the  over-valuation  must  be  intentional.  It  would  appear  that 
a  "considerable"  over-valuation  does  not  of  itself  establish 
fraud  prima  facie:  Wood  on  Insurance,  sec.  325.  Even  if  it 
bo  conceded  that  had  the  jury  inferred  fraud  from  an  over- 
valuation of  five  hundred  dollars,  the  verdict  would  not  have 
been  si  t  aside,  it  is  certain  that  if  they  had  found  no  fraud, 
notwithstanding  an  over-valuation  of  five   hundred   dollars 
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unexplained,  we  would  not  annul  the  verdict  as  being  against 
the  evidence.  From  the  circumstances  assumed  in  the  in- 
struction, the  agent  of  the  defendant  was  not  bound  to  know 
as  a  fact  that  there  had  been  a  breach  of  the  condition.  He 
may  have  believed  no  fraud,  although  he  accepted  as  true  the 
statements  contained  in  the  reports  of  his  subordinates;  even 
if  those  reports  aroused  his  suspicions,  he  may,  as  a  prudent 
and  reasonable  man,  have  reserved  the  matter  for  further  in- 
vestigation. He  was  not  estopped,  as  having  knowledge  of  a 
fact,  because  another  fact  was  brought  to  his  attention  which 
might  have  excited  his  suspicion,  or  even  if  the  fact  of  which 
he  had  notice  ought  to  have  put  him  upon  inquiry.  The  ap- 
propriate time  for  investigation  as  to  breaches  of  warranty  or 
falsity  of  representation  is  when  application  is  made  for  pay- 
ment of  a  claim,  and  presentation  of  the  proofs:  2  Wood  on 
Insurance,  sec.  450.  It  would  be  unjust  to  the  agent  of  de- 
fendant to  assume  that  he  anticipated  the  possible  result  of 
such  investigation,  and  determined  there  had  been  an  inten- 
tional over-valuation  prior  to  the  investigation.  And  it  would 
place  an  insurer  in  the  power  of  a  fraudulent  applicant  if, 
having  some  reason  to  suspect  a  fraudulent  representation, 
although  not  in  possession  of  evidence  on  which  he  could  pru- 
dently rely  to  prove  it,  he  should  be  held  to  be  estopped  from 
establishing  the  fact  that  the  representation  was  intentionally 
false,  because  he  had  received  or  asked  for  proofs  of  the  loss. 
Even  if  the  jury  would  have  been  authorized  to  infer  that  the 
agent  knew  of  the  intent  to  over- value,  if  he  knew  of  the  over- 
valuation, they  were  not  so  instructed.  They  were  told  they 
might  find  an  estoppel  from  the  agent's  knowledge  of  an  over- 
valuation, and  his  request  for  preliminary  proofs;  and  must 
have  understood  that  they  could  find  the  estoppel  by  direct 
inference  from  his  knowledge  of  the  over-valuation,  whether 
he  had  or  had  not  knowledge  that  it  was  intentional.  This 
they  were  not  authorized  to  do.  The  question  is  not  whether 
there  was  any  evidence  tending  to  prove  knowledge  by  the 
agent  of  a  fraudulent  over-valuation,  but  whether  the  jury 
could  properly  be  instructed  that  they  could  directly  infer, 
from  a  fact  which  tended  to  prove  another  fact,  that  which 
they  were  authorized  to  infer  only  from  the  fact  which  the 
probative  fact  tended  to  prove.  As  an  intentional  over-valua- 
tion would  alone  avoid  the  policy,  it  would  seem  clear  that 
knowledge  by  the  defendant  of  such  intentional  over-valuation 
was  one  of  the  facts  necessary  to  be  proved  to  make  out  an 
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,  estoppel.  If  60,  the  jury  were  not  authorized  to  find  estoppel 
upon  mere  knowledge  of  the  over- valuation  and  request  by 
defendant  for  the  production  of  proofs  of  loss. 

In  cases  like  the  present,  it  must  appear  that  the  insured 
was  misled  to  his  prejudice;  and  where  no  act  has  been 
done,  or  left  undone  by  the  insured,  in  reliance  on  the  act 
or  non-action  of  the  insurer,  there  can  be  no  estoppel:  May 
on  Insurance,  sec.  507;  McCormick  v.  Springfield  Co.,  supra. 
The  acts  or  declarations  must  have  influenced  the  conduct  of 
tlie  other  party  to  his  injury:  Boggs  v.  Merced  Company,  supra. 
An  estoppel  can  never  arise  by  implication  alone,  except  by 
sonic  conduct  which  induces  action  in  reliance  upon  it  to  an 
extent  which  renders  it  fraud  to  recede  from  what  the  party 
has  been  induced  to  expect:  Security  Ins.  Co.  v.  Fay,  22  Mich. 
467;  7  Am.  Rep.  670.  An  equitable  estoppel  is  only  called 
into  existence  for  the  prevention  of  wrong  and  redress  of  in- 
jury. There  must  be  some  element  of  wrong  in  the  action  of 
the  party  creating  it.  He  must  know,  or  have  suflScient  rea- 
son to  believe,  that  another  party  will  place  himself  in  a 
different  position,  or  subject  himself  to  additional  injury  in 
consequence  of  the  action  or  representation. 

The  jury  were  not  authorized  to  find  that  the  plaintiff  was 
"put  to  the  trouble  and  expense  of  making  preliminary  proofs 
as  to  his  claim,"  by  the  agent's  request  that  he  make  such 
proofs.  The  plaintiff  fcould  not  have  been  induced  to  go  to 
such  trouble  and  expense  by  the  mere  waiver  of  time  within 
which  the  proofs  were  to  be  made,  or  of  the  stipulated  mode  of 
making  them.  It  was  equally  his  duty  to  make  them  whether 
the  time  and  mode  were  waived  or  not.  His  action  is  to  be 
referred  to  the  contract;  his  motive  to  the  necessity  of  making 
the  proofs  as  a  preliminary  to  securing  the  insurance.  After 
he  was  requested  to  make  the  proofs  he  had  agreed  to  make, 
he  made  them,  but  the  statement  that  he  was  induced  to  make 
them  by  the  request  is  only  a  post  hoc  ergo  propter  hoc.  The 
waiver  was  for  his  benefit,  and  simply  left  him  with  a  right  to 
make  proofs  after  the  time  or  in  a  different  manner  from  that 
prescribed.  Such  must  have  been  understood  by  both  parties 
to  be  the  purpose  of  the  waiver  as  to  the  production  of  the 
preliminary  proofs,  or  the  request  for  them. 

Nor  were  the  jury  authorized  to  find  that  the  plaintiff  would 
have  abandoned  all  claim  against  the  defendant  had  he  been 
informed  that  the  latter  would  resist  the  claim  in  reliance 
jpon  a  breach  of  the  condition  as  to  over-valuation.    Whether 
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the  defendant  waived  any  forfeiture  by  reason  of  a  breach  of 
that  condition  or  not,  it  was  the  duty  of  the  plaintiff  to  make 
proof  of  liis  loss,  and  no  greater  effect  should  be  referred  to  a 
request  for  such  proof  than  such  as  would  naturally,  or  in  the 
usual  course  of  things,  be  caused  by  it.  His  request  cannot 
be  enlarged  beyond  its  natural  import  and  meaning,  —  a  waiver 
of  plaintiff's  previous  failure  to  produce,  or  irregularity  in  pro- 
ducing, the  preliminary  proofs.  The  plaintiff's  "trouble  and 
«3xpense  "  in  preparing  such  proofs  could  not  operate  to  estop 
the  defendant  from  asserting  a  right  which  had  no  direct  re- 
h^Jion  to  or  connection  with  their  production. 

Were  the  jury  authorized  to  find,  upon  the  facts  recited  in 
•;he  instruction,  that  it  was  a  fraud  on  the  part  of  the  defend- 
ant to  insist  upon  a  breach  of  the  condition  with  respect  to  an 
intentional  over-valuation?  There  can  be  but  one  answer  to 
the  question.  The  facts  recited  could  not  establish  an  estoppel, 
Buch  as  the  jury  were  instructed  could  arise  from  them. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


Insurance  —  Applications  Madk  out  by  Agents — Waivees  by  Agents, 
ETC.  —  At  least  three  of  the  points  discussed  iu  the  foregoing  opinion  so  fre- 
quently recur  in  insurance  litigation,  and  seem  so  difficult  to  set  at  rest  by 
repeated  though  somewhat  inharmonious  adjudications,  that  we  feel  justi- 
fied in  calling  attention  to  the  more  recent  decisions  with  regard  thereto. 

The  first  question,  and  one  of  paramount  import  to  the  insured,  respects  the 
consequence  of  a  mistaken  or  designing  agent  of  the  insurer  inserting  iu  the 
application  for  the  insurance  statements  or  answers  which  he  knows  to  be 
false,  where  the  assured  is  innocent  of  all  complicity  in  the  agent's  fraud  or 
mistake.  Until  a  comparatively  recent  period  the  courts  were  nearly  unani- 
mous in  regarding  the  knowledge  of  the  agent  as  that  of  the  insurer;  and  in 
resisting  alike  the  attempts  of  the  latter  to  make  him  the  agent  of  the  as- 
sured, or  to  repudiate,  avoid,  or  impair  the  contract  of  insurance  by  showing 
that  the  statements  written  by  him  in  the  application,  though  known  by  him 
to  be  false  and  not  to  have  been  made  by  the  assured,  were  received  and 
acted  upon  by  the  insurer  as  true,  and  that  their  falsity  constituted  such  a 
breach  of  the  conditions  of  the  insurance  as  precluded  any  recovery  thereon. 

Under  the  decision  in  New  YotJc  Ll/e  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  it  is 
at  least  possible  for  life  insurance  companies  to  escape  liability  wlieu  applica- 
tions are  falsely  made  out  by  their  agents.  This  was  the  course  adopted  in 
that  case.  The  insurer  prepared  a  statement  to  accompany  applications. 
Tliis  statement  (which  we  assume  to  have  been  a  printed  blank)  warranted 
that  the  statements  in  the  application  were  true,  and  agreed  that  they  should 
be  the  basis  of  any  contract  between  the  applicant  and  the  insurer;  and  that 
if  any  of  them  were  untrue,  the  policy  which  might  be  issued  thereon  should 
be  void;  and  further  agreed  that,  inasmuch  as  only  the  officers  at  the  home 
office  had  authority  to  determine  whether  or  not  a  policy  should  issue  on  any 
application,  aud  as  they  acted  only  on  the  written  statements  and  represeuta- 
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tioas  referred  to,  no  statements  or  representations  made  or  information 
given  to  the  persons  soliciting  or  taking  the  application  for  the  policy  should 
be  binding  on  the  company  or  in  any  manner  affect  its  rights,  unless  they 
were  reduced  to  writing  and  presented  at  the  home  office  in  the  application. 
The  statomont3  and  rcproseatationj  with  this  declaration,  accompanying  the 
application  and  forming  a  part  of  it,  were  forwarded  to  the  homo  office  in  New 
York.  The  policy  was  thereupon  issued,  and  sent  to  its  agent  at  St.  Loui) 
for  delivery  to  the  assured.  It  recited  that  it  was  issued  in  consideration 
and  upon  the  faith  of  the  statements  and  representations  contained  in  hii 
application,  all  of  which  had  been  warranted  by  him  to  be  true,  and  alao  in 
consideration  of  the  casli  payment  and  annual  premiums  to  bo  paid.  It 
stipulated  for  the  payment  of  the  amount  of  the  insurance  within  sixty  days 
after  due  notice  and  satisfactory  proof  of  his  death,  subject  to  the  conditions 
specified  therein.  To  the  policy  was  annexed  a  copy  of  the  application,  and 
upon  it  was  indorsed  the  following  notice  in  red  type,  and  conspicuously 
printed:  "For  the  information  of  the  assured,  and  in  order  that  any  unin- 
tentional errors  or  omissions  which  hereafter  may  be  found  to  exist  may  l>o 
corrected,  an  abstract  of  the  application  upon  which  this  policy  is  based  may 
be  found  in  the  third  page  within.  If  corrections  are  desired,  when  satis- 
factory to  the  company,  a  certificate  to  that  effect  will  be  issued  over  tlio 
signature  of  the  president  and  actuary." 

About  three  years  after  the  policy  was  issued  the  assured  died.  Proofs  of 
his  death  were  made,  and  in  due  time  his  executor  commenced  an  action  to 
recover  upon  the  policy.  To  this  action  tlio  defendant  answered  tliat  it  was 
stated  in  the  application  that  the  assured  never  liad  had  any  disease  of  the 
kidneys  or  any  serious  disease,  when  the  fact  wai  that  he  had  been  afflicted 
with  such  disease  before  his  application  was  made,  and  had  b^cn  u:ider  i;:cdi- 
cal  treatment  therefor.  To  this  the  plaintiff  replied  that  the  assured  was 
personally  known  to  two  agents  of  tlie  insurer  residing  in  St-  Louis,  who  well 
knew  his  physical  condition,  and  were  told  by  the  assured  that  he  did  not  be- 
lieve himself  insurable.  They  assured  him  he  was  insurable,  and  they  read 
certain  questions  from  a  printed  blank,  which  they  said  he  shouKl  answer  as 
a  matter  of  form,  and  they  pretended  to  write  down  his  answers.  He  UA\ 
them  ho  had  had  a  disease  of  the  kidneys,  as  they  well  knew,  and  had  been 
treated  for  diabetes,  and  referred  thoin  to  the  doctor  who  had  troate<l  him 
for  further  information.  After  the  assured  had  answered  the  questions  they 
told  him  to  sign  another  paper  which  they  had,  for  the  purpose,  as  they  sai.i, 
of  identifying  liim  as  tho  person  for  whose  benefit  the  policy  was  to  be  issued. 
He  signed  this  paper  as  well  as  the  application;  but  did  not  read  cither  paper, 
and  had  no  reason  to  believe  that  his  answers  had  been  taken  down  falsely. 
Ho  did  not  read  the  policy  when  it  was  received  by  him,  nor  the  copy  of  the 
application  attached  to  it.  The  agent  who  delivered  the  policy  told  the  as- 
sured that  it  was  all  right;  that  he  was  insured,  and  need  give  no  further  at- 
tention to  the  matter. 

Tho  court  was  nevertheless  of  the  opinion  that  no  recovery  could  be  had, 
other  than  that  of  the  premiums  actually  paid  on  the  policy,  and  said:  "It 
ia  conceded  that  the  statements  and  representations  contained  m  the  answers 
as  written  of  the  assured  to  the  questions  propounded  to  him  in  his  applica- 
tion respecting  his  past  and  present  health  were  material  to  the  risk  to  !)0 
assumed  by  tho  company,  and  that  the  i:isu:-ance  was  made  v.pii;i  tlic  faitli  <>f 
them,  and  upon  his  agreement  accompanying  tiiem,  that  if  tliey  were  falso 
ill  any  respect  tho  policy  to  be  issueil  upon  tliem  should  be  void.  It  is 
•ought  to  meet  and  overcome  the  force  of  this  conceded  fact  by  pro  r  that  he 
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never  made  the  statements  and  representations  to  which  his  name  is  signed; 
that  he  truthfully  Answered  those  questions;  that  false  answers  written  by 
an  agent  of  the  company  were  inserted  in  place  of  those  actually  given,  and 
were  forwarded  with  the  application  to  the  home  ofiBce;  and  ifc  is  contended 
that  such  proof  being  made,  the  plaintiff  is  not  estopped  from  recovering. 
But  on  the  assumption  that  the  fact  as  to  the  answers  was  as  stated,  and  tliat 
no  further  obligation  rested  upon  the  assured  in  connection  with  the  policy, 
it  is  not  easy  to  perceive  how  the  company  can  be  precluded  from  setting  up- 
their  falsity,  or  how  any  rights  upon  the  policy  ever  accrued  to  him.  lb  is, 
of  course,  not  necessary  to  argue  that  the  agent  had  no  authority  from  th» 
company  to  falsify  the  answers,  or  that  the  assured  could  acquire  no  right  by 
virtue  of  his  falsified  answers.  Both  he  and  the  company  were  deceived  by 
the  fraudulent  conduct  of  the  agent.  The  assured  was  placed  in  the  position/ 
of  making  false  representations  in  order  to  secure  a  valuable  contract,  which, 
upon  a  truthful  report  of  his  condition,  could  not  have  been  obtained.  By 
them  the  company  was  imposed  upon  and  induced  to  enter  into  the  contract. 
In  such  a  case,  assuming  that  both  parties  acted  in  good  faith,  justice  would 
require  that  the  contract  be  canceled  and  the  premiums  returned.  As  the 
present  action  is  not  for  such  a  cancellation,  the  only  recovery  which  the 
plaintiff  could  properly  have  upon  the  facts  he  asserts,  taken  in  connectiou 
with  the  limitations  upon  the  powers  of  the  agent,  is  for  the  amount  of  the 
premiums  paid.  But  the  case  as  presented  by  the  record  is  by  no  means  as- 
favorable  to  him  as  we  have  assumed.  It  was  his  duty  to  read  the  applica- 
tion he  signed.  He  knew  that  upon  it  the  policy  would  be  issued,  if  issued 
at  all.  It  would  introduce  great  uncertainty  in  all  business  transactions  if 
a  party  making  written  proposals  for  a  contract,  with  representations  to  in- 
duce its  execution,  should  be  allowed  to  show,  after  it  had  been  obtaiucd, 
that  he  did  not  know  the  contents  of  his  proposals,  and  to  enforce  it,  not- 
withstanding their  falsity  as  to  matters  essential  to  its  obligation  and  validity. 
Contracts  could  not  be  made,  or  business  fairly  conducted,  if  such  a  rule 
should  prevail;  and  there  is  no  reason  why  it  should  be  applied  merely  to 
contracts  of  insurance.  There  is  nothing  in  their  nature  whic'.i  distinguishes 
them  in  this  particular  from  others.  But  here  tlie  right  is  asserted  to  prove 
not  only  that  the  assured  did  not  make  the  statements  contained  in  his  an- 
swers, but  that  he  never  read  the  application,  and  to  recover  upon  a  contract 
obtained  by  representations  admitted  to  be  false,  just  as  though  they  were 
true.  If  he  had  read  even  the  printed  lines  of  his  application,  he  would  liave 
seen  that  it  stipulated  that  the  rights  of  the  company  could  in  no  respect  be 
affected  by  his  verbal  statements,  or  by  those  of  its  agents,  unless  the  same 
were  reduced  to  writing  and  forwarded  with  his  application  to  the  home 
office.  The  company,  like  any  other  principal,  could  limit  the  authority  of 
its  agents,  and  thus  bind  all  parties  dealing  with  them  with  knowledge  of 
the  limitation.     It  must  be  presumed  that  he  read  the  application,  and  Avaa 

cognizant  of  the  limitations  therein  expressed There  is  another  view 

of  this  case  equally  fatal  to  a  recovery.  Assuming  that  the  answers  of  the 
assured  were  falsified  as  alleged,  the  fact  would  be  at  once  disclosed  by  the 
copy  of  the  application  annexed  to  the  policy,  to  which  liis  attention  was 
called.  He  would  have  discovered  by  inspection  that  a  fraud  had  been  per- 
petrated, not  only  upon  himself,  but  upon  the  company,  and  it  would  have 
been  his  duty  to  make  the  fact  known  to  the  company.  Ho  could  not  hold 
the  policy  without  approving  the  action  of  the  agents,  and  thus  becoming  a 
participant  in  the  fraud  committed.     The  retention  of   the  policy  was  an 
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u[>[)roval  of  the  applicatioa  and  of  its  statemcnta.  The  conseqnenoea  of  that 
Approval  cannot,  after  his  death,  bo  avoiiloil."  • 

That  portion  of  the  argument  of  the  court  which  proceeds  upon  the  aa- 
«iiiiiplion  that  ua  the  insurer  had  no  knowledge  of  the  real  answers  or  repre- 
fccutations  made  hy  the  assured,  and  had  every  reason  to  believe  that  it  was 
•contracting  upon  representations  substantially  different,  the  assured  had  no 
ii;^ht  to  treat  tlie  contract  as  based  on  the  unknown  rather  than  on  the 
known  representations,  at  first  soenis  entitled  to  very  great  force;  but  fur- 
ther coasidoration  produces  tlio  conviction  that,  in  contemplation  of  the  law, 
l!ie  a-s.suincd  facts  do  not  and  cannot  exist.  As  a  matter  of  fact,  a  principal 
may  bu  ignorant  of  every  act  done,  every  representation  made,  and  every 
f.act  known  by  his  agent.  But  the  law  does  not  tolerate  such  ignorance,  or 
at  least,  docs  not  permit  the  principal  to  interpose  it  to  screen  him  from  lia- 
bility. What  his  agent  said,  did,  and  learned  while  engaged  in  the  transac- 
tion of  his  business,  he,  the  principal,  must  be  regarded  as  saying,  doing, 
and  learning;  and  it  would  be  a  very  unsound  public  policy  which  would 
permit  a  principal,  in  his  delegation  of  authority  to  his  agent,  to  slipulato 
ngainst  the  usual  consequences  of  agency,  and  particularly  against  the  appli- 
cation to  the  agency  in  question  of  the  well-known  rule  of  law,  that  knowl- 
edge acquired  by  the  agent  while  engaged  in  the  discharge  of  a  duty  which 
the  principal  has  confided  to  him  must  also  be  imputed  to  the  principal.  If 
an  insurance  corporation  may  stipulate  that  it  shall  bo  regarded  as  ignorant 
of  every  fact  learned  by  its  agent,  but  not  communicated  to  it,  so  may  any 
other  principal;  and  if  immunity  may  be  secured  from  the  operation  of  this 
principle  of  the  law  of  agency,  it  may,  in  the  same  mode,  and  with  equal 
propriety,  be  secured  against  all  other  portions  of  the  law  of  agency  from 
which,  in  the  contemplation  of  the  principal,  it  may  be  profitable  to  be  freed. 

Where  an  agent  of  an  insurance  corporation  is  authorized  to  solicit  insur- 
ance, and  is  furnished  with  blank  applications  which  he,  to  the  knowledge 
of  his  principal,  fills  out  and  forwards  to  tlie  home  oflice  for  the  purpose  of 
obtaining  insurance,  and  thereby  earning  his  commission,  he  is  the  agent  of 
tho  insurer,  and  not  of  the  assured,  and  information  given  to  and  knowledge 
gained  by  him  while  soliciting  the  risk  or  filling  out  tlie  application  must  be 
imputed  to  the  insurer,  and  the  policy  of  insurance  subsequently  issued 
umst  be  enforced  as  fully  as  if  the  facts  disclosed  to  tlie  agent  had  in  fact 
been  disclosed  to  the  principal.  While,  as  a  general  rule,  a  party  to  a  con- 
tract or  representation  will  not  be  permitted  to  urge  that  he  did  not  read  it 
before  ho  affixed  his  eignature  thereto,  and  that  lie  was  ignorant  of  its  con- 
tents, and  supposed  them  to  conform  to  what  he  had  agreed  with  or  repre- 
ecnted  to  tho  adverse  party  or  his  agent,  the  application  of  this  rule  has  been 
almost  unifoiMnly  denied  when  sought  to  bo  applied  to  tho  business  of  insur- 
iiiKC  as  it  is  conducted  in  the  United  States:  Miller  v.  Pluenij:  Ins.  Co.,  107 
N.  Y.  200;  Bi-uiiett  v.  Agricultural  Ins.  Co.,  lOG  Id.  24.3;  McGurk  v.  Met.  Ins. 
Cr>.,  18  Ins.  Law.].  103;  Wil.^onv.  Minne.fotn  In-i.  A-Wn,  30  Minn.  112;  1  Am. 
St.  Hep.  GoD;  MrArlltur  v.  Home  Life  Ins.  Co.,  73  Iowa,  33G;  5  Am.  St.  Rep. 
Gi>t;  17  Ins.  I>:iw  J.  12i);  Menk  v.  Home  Mut.  Ins.  Co.,  70  Cal.  50;  ante,  p. 
loS;  17  Ins.  Law  .J.  771;  Continental  Ins.  Co.  v.  Pcarce,  39  Kan.  390;  7  Am. 
St.  Rep.  .'>r)7;  Bed  v.  Purl;  10  Wis.  241,  and  cases  cited  in  note  tliereto,  82 
Am.  l)cc.  722;  G'errxania  /■'.  Ins.  Co.  v.  Iltck,  125  111.  301;  17  Ins.  Law  J.  774; 
8  A:ii.  St.  Hop.  3S4;  1,'einrr  v.  Dwelling  House  Ins.  Co.,  Sup.  Ct.  Wis.,  April, 
1689;  liarnr.i  v.  Ilckli  Ins.  Co.,  75  Iowa,  11;  post,  p.  450.  Hence,  where  the 
agent  t.ik.iug  tlio  applicatiim  receives  true  answers  and  writes  out  false  ones, 
the  policy  will  b«  regarded  as  based  on  the  answers  which  he  gave  rather 
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than  on  those  which  he  fraudulently  inserted;  and  the  assured  will  be  es- 
topped from  urging  the  falseness  of  the  answers  as  written  by  the  agent, 
though  the  application  or  policy  asserts  that  the  applicant  warrants  the  truth 
of  the  answers:  Kenyan  v.  Knights  Templar,  49  Hun,  278;  Dunbar  v.  Pkotnix 
Ins.  Co.,  72  Wis.  492;  Western  Assurance  Co.  v.  Rector,  85  Ky.  294;  Kansas 
P.  U.  V.  Gardner,  Sup.  Ct.  Kansas,  April,  1889;  National  M,  F.  Ins.  Co.  v. 
Barnes,  Sup.  Ct.  Kansas,  March,  1889;  Deiiz  v.  Providence  M.  Ins.  Co.,  18 
Ins.  Law  J.  283  (W.  Va.);  Brcywn  v.  Met.  Ins.  Co.,  65  Mich.  306;  8  Am.  St. 
Rep.  894;  Timminh  v.  Met.  L.  Ins.  Co.  (Mich.  1888);  Williamson  v.  N.  0. 
Ins.  Ass\  84  Ala.  106;  liichards  v.  Wash.  F.  <k  M.  Ins.  Co.,  60  Mich.  420; 
Sittz  V.  Hawheye  Ins.  Co.,  71  Iowa,  710;  16  Ins.  Law  J.  106;  Bennett  v. 
Council  Bluffs  Ins.  Co.,  70  Iowa,  600;  Mutual  Ben.  Ass'n  v.  Daviess,  18  Ins. 
Law  J.  269  (Ky.,  Nov.  1888). 

The  statutes  of  Iowa  require  a  true  copy  of  the  application  to  be  indorsed 
on  the  policy  issued  thereon,  but  declare  that  a  non-compliance  with  this 
requirement  shall  not  annul  the  policy.  In  a  case  wherein  it  appeared  that 
an  application  had  been  made  out  by  the  agent  of  the  insurer,  a  copy  of 
which  was  attached  to  the  policy,  it  was  insisted  that  it  was  the  duty  of  the 
assured  to  read  the  copy  so  attached,  and  to  notify  the  insurer  if  he  found 
any  of  the  statements  thereinto  be  incorrect;  "and  as  he  failed  to  notify 
the  company  of  such  falsity,  that  he  is  now  estopped  from  relying  on  the 
fact  that  he  signed  the  application  in  blank,  and  had  no  knowledge  of  the 
representations  therein  made."  But  the  court  held  otherwise,  saying  that 
the  assured  "  was  not  required,  nor  had  he  any  occasion,  to  examine  the  copy 
of  the  application  indorsed  on  the  policy  ":  Donnelly  v.  Cedar  Rapids  Ins. 
Co.,  70  Iowa,  696. 

In  the  case  of  Baker  v.  Ohio  Farmers'  Ins.  Co.,  17  Ins.  Law  J.  668  (Mich., 
May,  1888),  the  application  for  the  insurance  was  made  orally.  The  lan- 
guage of  the  policy  was  similar  to  that  considered  in  the  case  reported  in 
117  U.  S.  The  agent  to  whom  the  application  was  made,  without  the 
knowledge  of  the  assured,  wrote  out  and  signed  a  written  application,  the 
statements  in  which  proved  to  be  false,  and  to  be  different  from  the  oral  state- 
ments made  by  the  assured.  On  behalf  of  the  insurer  it  was  urged,  for  the 
purpose  of  avoiding  payment  under  the  policy,  that  the  reference  in  the  pol- 
icy to  an  application  by  number  was  sufficient  to  warn  the  assured  that 
some  one  had  presented  a  written  application  on  his  behalf,  and  to  impose  on 
him  the  duty  of  ascertaining  whether  its  representations  were  true.  In  this 
view  the  court  did  not  concur.  It  regarded  the  act  of  the  insurer  in  receiv- 
ing an  application,  every  written  word  of  which,  including  the  signature,  was 
in  the  handwriting  of  its  agent,  as  estopping  it  from  relying  on  the  conditions 
in  the  policy,  which  were  manifestly  aimed  at  false  applications  made  by  the 
assured. 

The  various  state  courts  before  which  Neiu  York  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  has  been  cited  as  an  authority  have,  so  far  as  we  can  ascer- 
tain, been  able  to  distinguish  the  cases  before  them  from  it,  and  to  avoid 
either  adopting  or  rejecting  its  doctrines.  They  seem  at  variance  with  the 
spirit  of  all  the  other  decisions  which  we  have  cited,  though  in  harmony 
with  Cha.'^e  v.  Hamilton  Ins.  Co.,  20  N.  Y.  55;  Loehner  v.  Home  Mut.  Ins.  Co., 
17  Mo.  247;  and  Ryan  v.  World  M.  L.  I.  Co.,  41  Conn.  168;  Alexander  v. 
O.  F.  I.  Co.,  m  N.  Y.  464;  23  Am.  Rep.  76;  Rohrhach  v.  O.  F.  I.  Co.,  62 
N.  Y.  47.  These  cases  all  proceed  upon  the  ground  that  the  assured  cannot 
escape  the  duty  of  leading  the  application,  which  must  be  the  basis  upon 
^rhich  his  insurance  will  rest,  and  without  which  the  officers  of  the  insurer 
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cau  bavu  no  just  appreciation  of  tho  risk.  Thu  ground  thus  taken,  though 
(lofeuMiblo  when  viewed  in  connection  with  ordinary  contracts  and  writings, 
in  more  questionable  when  used  to  HUpport  the  claim  that  the  assured  rather 
than  the  insurer  shall  suffer  from  the  fraud  of  the  latter's  agents.  It  is 
notorious  that  contracts  of  insurance  arc,  on  tho  part  of  the  assured,  entered 
into  without  tho  advice  of  counsel,  and  chiefly  in  reliance  upon  the  repre- 
senUitious  of  tho  soliciting  agents  of  tho  insurer.  Such  agent  is  justly  looked 
upon  as  the  accredited  agent  of  tho  company,  in  whom  it  has  confidence, 
and  holds  out  as  worthy  of  the  confidence  of  its  patrons.  Furthermore,  the 
assumption  is  perfectly  natural  that  ho  knows  precisely  what  informatioa 
)iis  principal  desires,  and  in  what  language  it  may  be  best  expressed.  And 
liuman  nature  must  be  far  different  from  what  it  now  is  before  tho  average 
applicant  for  insurance  can  be  taught  that  he  must  be  deaf  to  tho  represen- 
tations of  the  agent  while  he  sharpens  his  comprehension  and  applies  it  to 
tho  careful  scrutiny  of  the  insurance  stationery,  which,  even  without  the 
suggestion  of  the  wily  agent,  it  is  impossible  for  him  to  regard  as  other  than 
a  mere  "matter  of  form." 

Concerning  provisions  in  insurance  policies  by  which  the  power  of  agents 
to  vary  the  contract  or  to  waive  forfeitures  or  conditions,  except  by  some 
writing  indorsed  on  the  policy,  is  sought  to  be  withheld,  the  authorities  are 
still  irreconcilable.  The  only  question  upon  which  there  is  any  approach  to 
harmony  is  that  these  provisions  aro  inapplicable  to  proceedings  which  take 
place  after  a  loss  ha?  occurred;  and  do  not  inhibit  oral  waivers  of  the  require- 
ments of  tlio  policy  in  respect  to  giving  notice  and  making  proofs  of  loss, 
and  the  like:  Tracelera'  Int.  Co.  v.  JIarvey,  82  Va.  949;  Neio  Orleans  Iwi. 
Ass'ii  V.  Matthews,  G5  Miss.  .301;  17  Ins.  Law  J.  709;  Indiana  Ins.  Co.  v. 
CajKhart,  109  Iml.  1270;  contra,  Walsh  v.  Ilart/ort  F.  I.  Co.,  CO  Vt.  082;  6 
Am.  St.  Rep.  144. 

Ii  tho  brcacli  of  condition  occurred  before  the  policy  issued,  an<l  was 
known  to  tlio  agent  of  tho  insurer  when  ho  received  the  premium,  the  policy 
will  generally  bo  deemed  valid  and  enforceable,  althougli  it  declares  that  it 
bhall  bo  void  on  account  of  such  breach,  unless  the  consent  of  the  insurer  i.s 
in.lorseil  tliereon.  In  such  a  case,  as  the  breacli  of  condition  is  pre-existing, 
and  is  known  to  the  agent  receiving  tho  premium,  if  tlio  company  is  not 
estopped  from  tirging  it  as  a  defense,  then  it  is  permitted  to  receive  a  pre- 
mium for  a  policy  which  never  had  any  validity.  This  would  operate  as 
fraud  up();i  tlie  assured,  and  even  in  those  btates  whose  courts  are  inclined 
to  give  cflect  to  stipulations  requiring  waivers  to  bo  made  in  writing,  tho 
fraud  will  not  bo  permitted  to  bear  fruit;  aiul  the  condition  will  bo  regarded 
as  irrevocably  waived:  Lycominj  In<>.  Co.  v.  Barriii'jer,  73  111.  2.30;  Whited  v. 
Oeniiaiiia  F.  I.  Co.,  70  N.  Y.  415;  .32  Am.  Rep.  330;  Krwicr  v.  F.  d- M.  In.i. 
Co.,  72  Cal.  91;  1  Am.  .St.  Rep.  42;  Germania  F.  I.  Co.  v.  Hid;  125  111.  361; 
8  Am.  St.  Ilcp.  384;  Amencan  Cent.  I.  Co.  v.  McCrea,  8  Lea,  513;  41  Am. 
Rep.  047;  \'an  Schaich  v.  .\'ia>jara  F.  I.  Co.,  GS  N.  Y.  4.30;  Woodruff  y.  Im- 
perial F.  I.  Co.,  S3  Id.  133;  Menkx.  Home  Ins.  Co.,  ante,  p.  158. 

Stipulations  requiring  any  waiver  of  a  forfeiture  or  breach  of  condition  to 
bo  expressed  in  writing,  eitlier  by  indorsement  on  the  policy  or  otherwise, 
aro  Kometimes  regarded  as  securities  against  the  uncertainties  of  parol  evi- 
dence, and  as  sucli  enforced  to  the  exteut  of  j)rotecting  the  insured  against 
the  act  of  any  of  its  agents,  unless  evidenced  in  the  mo<le  prcscriljed:  Smith 
V.  Nia-jara  Int.  Co.,  00  Vt.  082;  6  Am.  St.  Rep.  144;  Putnam  Tool  Co.  v. 
Fudibur'j  M.  F.  I.  Co.,  145  Mass.  265;  Kyte  v.  Commercial  his.  Co.,  144  Id. 
43;  16  Ins.  Law  J.  .3.30. 
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An  insurance  corporation  is  but  an  artificial  person,  and  as  such  is,  or  at 
least  should  be,  subject  to  the  rules  of  law  applicable  to  natural  persons  con- 
ducting a  like  business.  If  a  natural  person  should  inako  a  rule  for  his  own 
government  that  he  would  never  thereafter  bo  bound  by  any  act  of  whicb 
there  was  not  written  evidence,  or  that  no  acts  of  any  of  his  agents  should 
impose  any  obligation  upon  him  unless  reported  to  him  in  writing,  it  is  mani- 
fest that  the  person  who  made  the  rule  could  unmake  it,  either  by  formulat- 
ing another  rule  for  his  own  government,  or  by  a  course  of  dealing  which 
either  indicated  that  he  had  abandoned  his  first  rule,  or  could  not,  without 
being  guilty  of  a  breach  of  good  faith,  longer  insist  on  its  application.  When 
an  artificial  person  has  made  a  like  rule,  there  can  bo  no  question  that  it  may 
also  unmake  it.  The  real  difficulty  is  in  determining  whether  it  has  done  so. 
Whether  in  adopting  and  promulgating  the  rule,  or  in  afterwards  disregard- 
ing or  annulling  it,  it  must  act  by  agents,  for,  being  an  artificial  body,  it 
cannot  act  otherwise.  Nor  can  it  deprive  itself  of  the  power  to  act  by  its 
agents  in  any  lawful  mode.  If  it  declares  that  none  of  its  agents  shall  act 
except  in  writing,  the  declaration  is  an  unlawful  restriction  of  its  powers, 
and  may  be  disregarded:  Lamberion  v.  Commercial  F.  I.  Co.,  18  Ins.  Law  J. 
473  (Minn.,  Aug.  1888).  It  may,  however,  restrict  the  authority  of  its 
agents  to  a  certain  extent,  not  inconsistent  with  the  continuance  of  its  power 
to  act  for  itself  in  any  lawful  manner.  And  though  the  agent  be  commonly 
known  and  styled  a  "general  agent,"  his  power  to  make  an  oral  waiver  may 
be  denied,  especially  if  the  policy  designates  some  other  officer  by  whom  the 
waiver  may  be  made:  Mai-vin  v.  U.  L.  Ins.  Co.,  85  N.  Y.  278. 

Upon  principle,  we  think  it  must  be  conceded  that  an  artificial  as  well  as 
a  natural  person  stipulating  that  it  shall  not  be  bound  except '  y  a  writing, 
may  waive  this  stipulation  without  a  writing,  and  that  sucn  waiver  may 
be  cither  express  or  implied:  Cans  v.  St.  Paul  F.  <C'  M.  Ins.  Co.,  43  Wis.  108; 
Lamberton  v.  Commercial  F.  I.  Co.,  supra;  Morrison  v.  Insurance  Co.  of  North 
America,  G9  Tex.  353;  5  Am.  St.  Rep.  63;  American  Cent.  I.  Co.  v.  McCrea, 
supra.  But  such  a  stipulation  imparts  notice  to  the  person  in  whose  policy 
or  otlier  contract  it  is  inserted  that  the  insurer  has  adopted  the  policy  of  not 
binding  itself  as  to  the  matters  referred  to  in  the  stipulation  otherwise  than 
by  waiver  in  writing.  He  who  seeks  to  avail  himself  of  a  change  in  this  rule 
or  policy  must  show  that  the  change  was  made  by  competent  authority;  and 
competent  authority  must  bo  some  one  either  vested  with  power  to  annul  or 
suspend  the  rule,  —  some  representative  of  tlie  company,  whose  relations  to  it 
are,  at  least  apparently,  such  as  to  entitle  him  to  control  its  policy;  one 
whoso  official  status  is  such  that  his  act  may  justly  be  regarded  as  the  act  of 
his  principal.  Whether  an  agent  occupies  this  status  or  not  is,  in  many 
cases,  a  question  of  fact,  to  bo  determined  from  all  the  circumstances  of  tho 
case,  and  from  tlie  general  course  of  business  as  it  was  known  by  the  com- 
pany to  have  been  conducted.  A  mere  local  agent  rarely,  if  ever,  occupies 
such  a  status:  Cleaver  v.  Traders'  Ins.  Co.,  18  Ins.  L.  J.  36;  65  Mich.  527;  8 
Am.  St.  Rep.  908;  Bowlin  v.  Helka  his.  Co.,  36  Minn.  433;  Enos  v.  Sun  Ins. 
Co.,  67  Cal.  621;  Ilankins  v.  Rockford,  70  Wis.  1.  But  where  the  agent 
making  the  oral  waiver  is  a  general  agent,  and  the  power  to  make  such 
waiver  is  not  conferred  on  some  other  officer  to  his  exclusion,  or  where  the- 
waiver,  though  made  by  a  local  and  unauthorized  agent,  is  reported  to  the  com- 
pany and  ratified  by  it,  tliough  not  in  writing,  or  where  the  cause  of  forfeit- 
ure is  reported  or  otherwise  made  known  to  the  company,  and  it  apparently 
acquiesces  therein,  and  continues  silent  when  its  silence  fosters  the  delusion 
that  the  insurance  remains  in  force,  and  occasions  the  assured  to  remain 
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without  th«  protection  which  ho  might  find  in  other  insarance, — then  the 
•tipulfttion  against  an  oral  waiver  will  itself  be  treated  as  waived:  Dial  v.  Vol' 
ley  Int.  Co.,  Sap.  Ct.  8.  C;  King  v.  Council  Bluffs  Ins.  Co.,  72  Iowa,  310;  Im- 
jxTwW  F.  I.  Co.  v.  DunJiam,  117  Pa.  St.  4C0;  Cans  v.  St.  Paul  F.  ds  M.  Ins. 
Co.,  43  Wis.  108;  Morrison  v.  Insurance  Co.  of  North  America,  G9  Tex.  353; 
Lamberton  v.  Commercial  F.  I.  Co.,  18  Ins.  Law  J,  473;  Insurance  Co.  v.  Wolf, 
95  U.  S.  331. 

Waiver  or  FoRFKirtrRE  bt  Requiring  Further  Proois  of  Loss.  —There 
ia,  Oil  it  seciiiB  to  us,  in  tho  principal  case  a  sort  of  coquetting  with  some  of 
the  questions  there  iuvolved,  which  leaves  us  iu  doubt  respecting  the  real 
opinion  of  the  court  towards  them.  We  know  the  result  of  the  case;  but  con- 
fess our  inability  to  determine  to  our  satisfaction  whether  the  principles  ap- 
plied wore  regarded  as  generally  applicable,  or  merely  as  being  appropriate  to 
tlie  special  circumstances  of  the  case.  Thus,  the  court  undoubtedly  regarded 
the  iusurance  company  as  not  estopped  from  contesting  the  plaintiff's  right 
to  recover,  by  the  fact  that  it  requested  him  to  fumisli  preliminary  proofs 
of  lo33  alter  it  had  notice  of  the  breach  of  condition  for  which  it  was  enti- 
tlod  to  claim  that  its  policy  had  become  inoperative;  and  the  court  indulpea 
some  general  reflections  regarding  the  law  of  estoppel,  from  which  the  in- 
ference may  fairly  bo  drawn  that  tho  procuring  or  permitting  the  assured  to 
make  or  perfect  \\\.i  i)roof3  of  loss,  and  his  taking  the  trouble  and  incurring 
the  expense  incident  to  making  such  proofs,  will  rarely  or  never  estop  an  in- 
curer  from  relying  on  any  defense  he  may  have,  arising  from  a  known  breach 
of  tho  conditions  of  his  policy.  This  inference,  while  thus  inferable,  is  not 
asserted  in  direct  terms.  Hence  it  may  be  that  the  court  only  intended  to 
declare  that  ^''e  circumstances  of  tho  principal  case  did  not  call  for  the  ap- 
plication of  tho  law  of  estoppel,  rather  than  to  deny  that  an  estoppel  might 
not  arise  from  encouraging  or  requiring  the  assured  to  make  out  or  perfect 
his  proofs  of  loss  after  the  insurer  had  notice  of  a  breach  of  condition,  which, 
if  urged  by  it,  would  relieve  it  from  the  payment  of  loss. 

In  the  case  of  Martldnaon  v.  North  BritLih  Jc  Mer.  Ins.  Co.,  64  Mich.  372, 
it  appeared  that  the  assured  made  proofs  of  loss,  which  were  submitted  to 
tho  local  agents,  and  then  forwarded  to  the  office  of  the  insurance  company. 
About  a  month  after  receiving  these  proofs,  the  insurer,  by  its  superin- 
tendent,  addressed  a  letter  to  the  assured,  pointing  out  certain  defects  in  the 
proofs,  making  no  references  to  any  supposed  breach  of  condition,  but  con- 
taining thQ  following  clause:  "You  will  further  take  notice  that  in  return- 
ing said  papers,  and  making  objections  thereto,  and  in  all  other  matters 
herein,  this  company  waives  none  of  its  rights  and  defenses  under  said  pol- 
icy, but  expressly  reserves  each  and  every  one  thereof  unto  itself."  New 
proofs  were  thereupon  made  out  and  sent  to  the  superintendent.  He  also 
objected  to  these,  specifying  his  objections,  and  making,  as  before,  a  general 
reservation  of  the  company's  rights.  After  receiving  the  letter  containing 
these  objections,  the  assured  further  perfected  his  proofs,  in  conformity  to 
the  suggestions  made  by  the  superintendent.  These  last  proofs  were  also 
objected  to,  and  the  same  general  reservation  of  rights  made,  without  any 
reference  to  any  particular  supposed  breach.  When  an  action  was  finally 
brought  agai;i3t  the  company,  it,  among  other  defenses,  urged  that  a  for- 
feiture had  occurred  before  tlie  loss.  Upon  this  branch  of  the  case,  the 
court  said:  "By  the  course  of  proceeding  in  reference  to  the  reception  and 
making  of  the  proofs  of  loss  by  the  defendant  company,  it  must  be  consid- 
ered aa  having  waived  all  defenses  based  upon  breaches  of  warranty  or  for- 
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feitnre  tinder  the  insurance  contract.  When  the  adjusting  agents  of  the 
company  were  at  Cadillac,  on  the  21sfc  of  August,  1884,  by  their  examina- 
tion of  Harrington  and  Hiatt,  they  were  put  in  possession  of  evidence,  by 
the  way  of  admissions  of  third  parties  under  oath,  which  gave  them  the  op- 
portunity then  of  making  the  defense  sought  to  be  established  upon  the 
trial.  They  had  only  to  say  to  the  assured:  'By  your  own  admissions,  your 
policy  is  forfeited,  and  we  refuse,  therefore,  to  pay  your  loss.'  On  the  con- 
trary, they  saw  fit  to  remain  silent,  and,  without  notice  of  these  different 
items  of  defense,  put  the  assured  to  the  inconvenience,  trouble,  and  expense 
of  perfecting  their  proofs  of  loss,  and,  in  the  very  last  letter,  content  them- 
selves with  objecting  to  such  proofs.  With  a  knowledge  of  all  the  acts  cre- 
ating the  forfeiture  claimed  upon  the  trial,  the  defendant  company  put  the 
assured  to  expense  in  perfecting  proofs  of  loss,  which,  under  the  present 
claim  of  defendant,  was  wholly  unnecessary,  as  the  proofs,  however  perfect, 
were  valueless,  if  the  defense  of  forfeiture  was  a  good  one.  By  this  action, 
the  defendant  company  must  be  held  to  have  waived  such  defenses:  Carpen- 
ter V.  Continental  Ins.  Co.,  61  Mich.  635;  Oerman  Fire.  Tn.i  Co.  v.  Grun^rt,  112 
111.  69,  78;  TUus  v.  Olen's  Falls  Ins.  Co.,  81  N.  Y.  419;  Oana  v.  St.  Paul  etc. 
Ins.  Co.,  43  Wis.  109;  28  Am.  Rep.  535.  This  question  of  waiver  was  sub- 
mitted to  the  jury,  but  we  regard  it  as  a  question  of  law,  aa  the  facts  of  the 
action  of  the  company  and  the  assured  are  undisputed,  and  mostly  furnished 
by  written  evidence.  The  jury  ought  to  have  been  instructed  that  the  de- 
fendant had  waived  all  defense  based  upon  warranties  or  forfeitures.  It  is 
argued  by  defendant's  counsel  that  the  defendant  saved  its  rights,  and 
waived  none  of  its  defenses  under  the  application  or  policy,  by  reason  of  the 
last  clause  of  Cornell's  first  letter,  to  wit:  '  You  will  further  take  notice 
that  in  returning  said  papers,  and  making  the  objections  thereto,  and  in  all 
other  matters  herein,  this  company  waives  none  of  its  rights  and  defenses  un- 
der their  said  policy,  but  expressly  reserves  each  and  every  one  thereof  unto 
itself ';  which  clause,  in  substance,  was  repeated  in  the  other  letters.  We 
do  not  think  this  general  reference  to  other  possible  defenses  was  sufficient. 
It  devolved  upon  the  defendant  to  specifically  state  its  defenses,  or  some 
of  them,  if  it  had  any  other  than  those  going  to  the  defects  in  the  proofs  of 
loss.  If  the  company  had  frankly  stated  that  it  refused  to  pay  the  alleged 
loss  because  of  the  breaches  of  warranty  and  forfeiture  by  the  conditions  of 
the  policy,  the  knowledge  of  which  it  then  possessed,  the  assiuvd  would 
have,  in  all  probability,  gone  no  further  into  cost  and  trouble  to  perfect  such 
proofs  of  loss,  as  its  refusal  to  pay  on  other  grounds  would  have  rendered  it 
unnecessary.  This  loose  and  general  reservation  of  its  rights  cannot  be  con- 
sidered as  an  adequate  notice  of  the  defenses  insisted  upon  at  the  trial,  and 
it  must  be  held  that  such  defenses  were  waived  by  its  conduct:  Mercantile 
Ins.  Co.  V.  Holthaus,  43  Mich.  423." 

The  decisions  elsewhere  are  in  harmony  with  that  of  the  supreme  court  of 
Michigan  on  this  point.  If  the  insurer  has  notice  of  a  forfeiture,  the  effect 
of  which  is  to  relieve  him  from  liability  for  a  loss  which  has  occurred,  and 
intends  to  rely  upon  such  forfeiture,  it  is  his  duty  to  not  encourage  a  delu- 
sive hope  on  the  part  of  the  assured  that  payment  will  be  made  on  making 
due  proofs  of  loss,  or  complying  with  some  other  condition  suggested  by  tlie 
insurer.  He  should  promptly  say  to  the  assured.  Our  contract  of  insurance 
had  ceased  to  exist  before  you  suffered  any  loss,  and  it  is  idle  for  you  to 
proceed  upon  any  other  assumption.  If,  on  the  other  hand,  the  insurer 
oocasions  or  encourages  the  assured  to  incur  the  expense  and  trouble  of 
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oiaking  proper  proofs  of  loss,  ho  will,  notwstanding  what  is  said  in  the  prin- 
cipal case,  generally  be  held  to  bo  estopped  from  afterwards  proving  a 
known  pre-existing  cause  of  forfeiture:  Niagara  Fire  Ina.  Co.  v.  Miller,  120 
To..  St.  504;  18  Ins.  Law  J.  359;  Carpenter  v.  Continental  Ins.  Co.,  61  Mich. 
C35;  On/iloeh  Oaa  Ligld  Co.  v.  Oermnnia  Fire  Ina.  Co.,  71  Wis.  454;  6  Am.  St 
Rep.  233. 


[In  Bank.] 

People  v.  Hanselman.  ' 

[76  CiXiroRNiA,  460.] 

Criminal  Law,  —  iNDicrMKNT  for  Larceny  must  Avxb  that  thb  Pbop- 
ERTT  Stolen  Belonokd  to  Some  Person  other  than  the  defendant. 

Criminal  Law, — Consent  to  Commission  of  Crime,  which  will  relieve 
the  act  of  its  criminal  character,  is  something  different  from  mere  pas- 
sive submission  without  any  previous  understanding  or  preconcert  with 
the  criminal.  Therefore,  if  a  constable,  for  the  purpose  of  detecting 
thieves,  disguises  himself,  feigns  drunkenness,  and  lies  down  in  an  alley 
in  apparent  stupor,  where  a  thief  finds  him  and  takes  money  from  his 
pocket,  he  being  conscious  of  the  act,  and  remaining  passive  in  order  that 
ho  might  afterwards  arrest  sjid  convict  the  thief,  the  act  of  the  latter  ia 
larceny. 

Prosecution  and  conviction  for  larceny. 

Shaw  and  DamroUy  for  the  appellant. 

George  A.  Johnson,  attorney-general,  for  the  respondent. 

McFarland,  J.  The  defendant,  who  is  appellant  here,  was 
convicted  of  the  crime  of  grand  larceny,  averred  to  have  been 
committed  by  taking  three  dollars  from  the  person  of  F.  O. 
Slanker, 

The  motion  in  arrest  of  judgment  should  have  been  granted. 
There  is  no  pretense  of  an  averment  in  the  information  that 
the  thing  alleged  to  have  been  taken  was  the  property  of  any 
person  other  than  the  appellant.  The  attorney-general  ad- 
mits this  omission  to  be  a  fatal  defect,  "unless  the  code  had 
changed  the  rule,"  But  the  code  does  not  make  any  change 
which  would  justify  a  pleader  in  omitting  from  an  indictment 
any  essential  element  of  the  crime  sought  to  be  charged.  And 
\mder  all  definitions  of  larceny  found  in  the  books,  the  owner- 
ship of  the  property  averred  to  have  been  stolen  in  some  other 
person  than  the  one  charged  with  stealing  it  is  an  essential 
element  of  the  crime.  The  code  of  this  state  provides  that  it 
must  he  thb  property  "of  another,"  And  all  the  authorities 
are  concurrent  to  the  point  that  this  essential  part  of  the  crime 
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must  be  stated  in  the  indictment:  2  Archbold's  Criminal  Law, 
857  et  seq.;  2  Russell  on  Crimes,  107.  To  disregard  this 
firmly  fixed  and  universal  rule,  in  order  to  condone  the  fault- 
iness  of  the  information  in  this  case,  would  be  to  commit  an 
act  of  judicial  usurpation.  The  case  of  People  v.  Hicks,  66 
Cal.  103,  cited  for  respondents,  is  against  them.  In  that  case 
the  court  held  that  there  was  a  cuflicient  averment  that  the 
property  stolen  belonged  to  the  prosecuting  witness;  and  the 
opinion  went  upon  the  theory  that  such  an  averment  was 
necessary.  For  this  reason,  therefore,  the  judgment  must  be 
reversed. 

But  as  the  case  may  possibly  be  tried  again  under  another 
information  or  indictment,  it  is  proper  to  notice  the  second 
point  made  by  appellant.  The  appellant  claimed  that  he  was 
not  present  at  the  time  of  the  alleged  commission  of  the  lar- 
ceny, and  introduced  some  evidence  tending  to  prove  an  alibi. 
The  jury,  however,  had  a  right  to  believe  the  testimony  of  the 
prosecuting  witness,  Slanker.  But  the  appellant  contends 
that  Slanker's  testimony,  taken  as  true,  does  not  make  out  a 
case  of  larceny,  because  it  shows  that  the  money  was  taken 
with  his  (Slanker's)  consent.  The  statement  of  Slanker  was 
substantially  this:  He  was  a  constable  in  the  town  of  Pomona, 
and  some  crimes  having  been  committed  in  the  town,  he,  for 
the  purpose  of  detecting  the  thieves,  on  the  night  of  the  alleged 
larceny,  disguised  himself  and  feigned  drunkenness.  After 
staggering  about  the  streets  a  while,  he  lay  down  in  an  alley 
and  pretended  to  be  in  a  drunken  stupor.  Shortly  afterward, 
the  appellant  and  another  person  came  to  him  and  took  from 
his  person  three  dollars,  which  he  had  put  in  the  pocket  of  his 
overalls.  He  was  perfectly  conscious  at  the  time  and  made 
no  resistance,  and  intended  that  any  thief  who  tried  it  should 
be  allowed  to  take  the  three  dollars  in  order  that  a  case  of 
larceny  might  be  made  out  against  him.  He  had  no  previous 
suspicion,  however,  of  the  appellant,  and  was  surprised  at  his 
participation  in  the  act.  And  under  those  circumstances 
counsel  for  appellant  contends  that  the  thing  done  was  not 
larceny,  because  the  money  was  not  taken  against  the  consent 
of  the  prosecuting  witness. 

It  is  no  doubt  true,  as  a  general  proposition,  that  larceny  is 
not  committed  when  the  property  is  taken  with  the  consent  of 
its  owner;  but  it  is  difficult  in  some  instances  to  determine 
whether  certain  acts  constitute,  in  law,  such  "consent."  And, 
under  the  authorities,  we  do  not  think  that  there  is  such  con- 
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Bent  where  there  is  mere  passive  eubmission  on  the  part  of  the 
owner  of  the  goods  taken,  and  no  indication  that  he  wishes 
them  taken,  and  no  knowledge  by  the  taker  that  the  owner 
wishes  them  taken,  and  no  mutual  understanding  between  the 
two,  and  no  active  measures  of  inducement  employed  for  the 
purpose  of  leading  into  temptation,  and  no  preconcert  what- 
ever between  the  thief  and  the  owner.  And  some  of  the  cir- 
cumstances were  present  in  all  the  cases  cited  by  counsel  for 
appellant. 

In  the  case  of  Rex  v.  McDaniel,  Fost.  121,  which  was  a  case 
of  robbery,  Salmon,  the  person  alleged  to  have  been  robbed, 
entered  into  a  conspiracy  with  one  Blee,  by  which  Salmon  was 
to  be  robbed  by  Blee  and  certain  other  persons  whom  Blee  was 
to  entice  into  the  scheme;  and  the  court  held  that  the  acts 
done  in  carrying  out  the  conspiracy,  which  looked  like  rob- 
bery, were  not  robbery  at  all,  because  Salmon  was  an  active 
participant  in  and  had  planned  the  whole  affair.  And  Justice 
Foster,  delivering  the  opinion  of  the  court,  in  noticing  the  case 
of  one  Norden,  makes  a  distinction  between  that  case  and  the 
McDaniel  case,  which  may  well  be  applied  to  the  case  at 
bar.  He  says:  "  I  come  now  to  the  case  which  I  promised  at 
the  beginning  to  consider  and  distinguish  from  the  present 
case.  One  Norden,  having  been  informed  that  one  of  the  early 
stage-coaches  had  been  frequently  robbed  by  a  single  high- 
waym'>.n,  resolved  to  use  his  endeavors  to  apprehend  the  rob- 
ber. For  this  purpose  he  put  a  little  money  and  a  pistol  into  his 
pocke*,  and  attended  the  coach  in  a  post-chaise,  till  the  high- 
wayman came  up  to  the  company  in  the  coach  and  to  him, 
and  presenting  a  weapon,  demanded  their  money.  Norden 
gave  him  the  little  money  he  had  about  him,  and  then  jumped 
out  of  the  chaise  with  his  pistol  in  his  hand,  and  with  the  as- 
sistance of  some  others  took  the  highwayman.  The  robber 
was  indicted  about  a  year  ago  in  this  court  for  a  robbery  on 
Norden,  and  convicted.  And  very  properly,  in  my  opinion, 
was  he  convicted.  But  that  case  differed  widely  from  the 
present.  In  that  case  Norden  set  out  with  a  laudable  inten- 
tion to  use  his  endeavors  for  apprehending  the  highwayman, 
in  case  he  should  that  morning  come  to  rob  the  coach,  which 
at  that  time  was  totally  uncertain;  and  it  was  cquall}'  uncer- 
tain whether  he  would  come  alone  or  not.  In  the  case  now 
under  consideration  there  was  a  most  detestable  conspiracy 
bettveen  Salmon  and  the  rest  of  the  prisoners  that  his  prop- 
er*   should  be  taken  from  him  nndor  the  pretense  and  show  of 
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a  robbery,  and  time,  place,  and  every  other  circumstance 
were  known  to  Salmon  beforehand,  and  agreed  to  by  him." 

In  United  States  v.  WTiittier,  5  Dill.  35,  cited  by  appellant, 
the  defendant  was  tempted  to  send  obscene  matter  through 
the  mails  by  a  decoy  letter  sent  to  him  for  the  express  pur- 
pose of  inducing  him  to  commit  the  offense. 

In  Dodge  v.  Brittain^  Meigs,  84,  the  court  merely  holds  that 
there  would  have  been  no  larceny  "if  the  master  had  directed 
the  servant  to  deliver  the  property  to  the  thief  instead  of  di- 
recting him  to  furnish  facilities  for  his  arriving  at  the  place 
where  it  was  kept."  This  case,  indeed,  is  most  strongly 
against  the  contention  of  appellant. 

Bishop,  under  the  head  of  Plans  to  Entrap,  sums  up  the 
authorities  on  the  subject  as  follows:  "  If  a  man  suspects  that 
an  ofifense  is  to  be  committed,  and,  instead  of  taking  precau- 
tions against  it,  sets  a  watch  and  detects  and  arrests  the 
offenders,  he  does  not  thereby  consent  to  their  conduct,  or 
furnish  them  any  excuse.  And  in  general  terms,  exposing 
property  or  neglecting  to  watch  it,  under  expectation  that  a 
thief  will  take  it,  or  furnishing  any  other  facilities  or  tempta- 
tions to  such  or  any  other  wrong-doer,  is  not  a  consent  in  law  ": 
1  Bishop  on  Criminal  Law,  262. 

From  the  authorities  and  upon  principle,  we  are  of  opinion 
that  the  conduct  of  the  witness  Slanker,  as  detailed  by  him  in 
his  testimony,  did  not  amount  to  consent  in  law,  and  affords 
no  reason  why  the  act  of  appellant  in  taking  the  money  (if  he 
did  take  it  in  the  manner  as  sworn  to  by  Slanker)  was  not 
larceny.  If  there  had  been  preconcert  of  action  between 
Slanker  and  appellant,  a  different  question  would  have  been 
presented. 

We  think  that  the  instructions  of  the  court  were,  upon  the 
whole,  correct;  but  the  record  does  not  show  any  exceptions 
taken  to  them.  At  all  events,  if  there  shall  be  another  trial, 
the  court  can  readily  make  its  instructions  comply  with  this 
opinion. 

Judgment  and  order  appealed  from  reversed,  and  cause  re- 
manded. 


Larcknt  —  What  Constttutes.  —  Taking  away  without  consent  of  the 
owner  is  essential:  Oarcia  v.  State,  26  Tex.  209;  82  Am.  Dec.  605.  Wrong- 
fully taking  the  property  of  another  without  the  owner's  consent,  and  with 
no  apparent  purpose  of  returning  it,  constitutes  larceny:  Robinson  v.  Statey 
113  Ind.  510.  In  order  to  constitute  larceny,  the  property  alleged  to  ha»-a 
been  stolen  must  have  been  carried  away  from  the  possession  or  custody  of 
Am.  St.  Rep.,  Vol.  IX.  —16 
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the  owner,  and  have  come  into  tlie  ims^fssion  of  the  thJef:  PropU  v.  Meyer, 
75  C'al.  SS3. 

L.\i!<K.NV  —  What  must  hk  Skt  out  in  Indicimknt.  —  Iiulictment' must 
allege  the  puttsuDttioii  ftum  wliicli  tliu  piopercy  muh  takeu:  Garcia  v.  Stale,  '2,6 
Tex.  'JOU;  62  Am.  Dec.  CU5.  ladictiiivtit,  tu  be  good,  must  allege  that  the 
Btoleu  property  heloiiged  to  soiiio  one,  —  the  actual  owner,  or  to  one  entitleJ 
to  its  poMse.ssion  as  L.i.Ii;'.',  etc.:  J'e.ijdr.  v.  lirmieu,  37  N.  Y.  117;  93  Am.  Dec. 
651;  liillaiil  V.  St<ile,'MTiiX.  361;  94  Am.  Dec.  317.  An  information  alleging 
that  the  thing  stolen  was  the  property  of  a  certain  woman  is  sufhcient  to 
sustain  a  conviction,  although  at  the  time  of  the  iHrceuy  the  alleged  owner 
was  a  marriol  won. an,  and  the  article  stolen  wo^  Louglit  with  the  money  of 
her  hushand:  People  v.  Wct^.oii,  72  Cal.  402.  In  an  in<lictment  for  larceny  i\' 
the  clothing  of  a  female  eighteen  yeiirs  of  age,  ownership  is  properly  alleged 
in  the  minor,  who  owned  and  used  tlie  clotliiug,  although  she  occupied  a 
room  With  her  mother,  from  which  the  clothes  were  stolen:  PhilUpt  v.  SUUe, 
85  Tenn.  551.  The  omission  in  a  couiplaint,  and  in  the  warrant  issued 
thereon,  of  the  christian  name  of  the  owner  of  the  alleged  .stolen  property, 
is  an  irregularity  which  respondent  migiit  waive,  and  which  could  be  cured 
by  amendment:  People  v.  PLine,  Gl  Mich.  247. 
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f76  California,  469.] 
Express  Trpst  can  be  CuKATEn  only  by  a  Writing,  subscribed  by  the 

party  creating  it,  under  the  Civil  Code  of  California. 
Express  Trust  in  Favor  of  Grantor  cannot  fe  E.>»tai!Lt.-:hed  by  Parol 

EviUK.NCK  that  the  grantee  agreed  to  hold  the  property  in  trust  or  to 

reconvey  it. 

DxTKNi^E   OF   THE    STATUTE   OF    FRAUDS    MAY    BE    TaKEN    ADVANTAGE    OF    BY 

Demurrer,  if  the  complaint  states  tliat  the  alleged  express  trust  upon 
which  plaintiff  relies  rests  in  a  parol  agreement  to  reconvey. 
A»  Involuntary  Trust  is  Defined  by  the  Civil  Code  as  "one  which  is 
created  by  operation  of  law  ";  and  by  the  same  code,  "one  who  gains  a 
thing  by  fraud,  accident,  mistake,  undue  influence,  the  violation  of  a 
trust,  or  other  wrongful  act,  is,  unless  he  has  .soma  other  and  better 
right  thereto,  an  involuntary  trustee  of  the  thing  gained  for  the  benefit 
of  the  person  who  would  otherwise  have  hail  it."  A  comjtlaint  alleging 
that  the  plaintiff  and  defendant,  being  tenants  in  coninioii  of  a  parcel 
of  land,  each  conveyed  to  the  other  a  describe<l  portion  tluTcof,  at  tlie 
time  mutually  aj,'reeing  by  parol  that  the  partition  was  unequal,  and 
that  the  defendant  should  tlicreafter,  on  request,  reconvoy  to  plaintiff 
such  part  as  would  make  the  parts  owned  in  severalty  by  each  of  equal 
value,  and  that  defendant,  tlioiigli  requested,  refuses  to  so  convoy,  does 
not  disclose  facts  .sufiic^ent  to  cunvL-rt  the  defendant  into  au  involun- 
tary trustee;  and  a  demurrer  thereto  should  bo  su.stained. 

Action  to  establish  a  trust.     Judgment  for  the  defendant. 
C  B.  Darwin  and  Jos^eph  Kirk,  for  the  appellants. 
Hepburn   Wilkiny,  for  the  r-.  :-i«ond''iits. 
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Belcher,  C.  C.  This  action  was  brought  to  establish  a 
trust  in  relation  to  certain  real  property  in  the  town  of  San 
Rafael.  The  defendant  interposed  a  general  demurrer  to  the 
complaint,  which  was  sustained,  and  the  plaintiff  declining 
to  amend,  judgment  was  entered  that  he  take  nothing  by  his 
action. 

The  material  facts  stated  in  the  complaint  are  as  follows: 
In  March,  1879,  the  plaintiff  William  Barr  and  the  defend- 
ant Connell  O'Donnell  purchased  and  became  equal  owners 
as  tenants  in  common  of  a  described  tract  of  land.  In  Janu- 
ary, 1881,  they  divided  this  tract  of  land,  each  conveying  to 
the  other,  by  a  deed  absolute  in  form,  a  described  portion 
thereof.  The  portion  described  in  the  deed  to  Barr  contained 
31,388  superficial  feet,  and  the  portion  described  in  the  deed 
to  O'Donnell  contained  57,608  superficial  feet.  It  was  not 
intended  that  this  partition  should  be  final,  and  at  the  time 
the  deeds  were  made  it  was  mutually  agreed  in  parol  by  and 
between  Barr  and  O'Donnell  "that  said  O'Donnell  should 
hold  the  said  land  in  trust  to  transfer  to  said  Barr,  when  said 
Barr  should  thereafter  require  him  to  do  so,  such  portion 
thereof  as  would  make  the  parts  owned  by  each  in  severalty 
of  equal  value  without  improvements,  and  would  thereafter 
effect  such  partition  of  the  'original  purchase'  as  would  be 
equal."  In  August,  1881,  Barr  demanded  that  O'Donnell 
should  convey  to  him  "  such  portion  of  said  lot  which  he, 
O'Donnell,  had  the  legal  title  to,  as  would  make  the  interests 
of  each  of  them  of  equal  value,"  but  O'Donnell  declined  to 
comply  with  the  demand. 

The  prayer  is,  that  O'Donnell  be  declared  to  hold  the  land 
conveyed  to  him  by  Barr  in  trust,  "and  that  it  be  ascertained 
under  the  direction  of  the  court  what  portion  of  the  land 
deeded  to  O'Donnell  in  severalty  would  be  sufficient  when 
conveyed  to  said  Barr  to  make  the  shares  of  O'Donnell  and 
Barr,  realized  from  the  'original  purchase,'  equal  in  value," 
and  for  general  relief. 

The  demurrer  was  properly  sustained. 

It  is  clear  that  the  complaint  does  not  state  facts  showing 
an  express  trust  in  favor  of  the  plaintiff.  Such  a  trust  can 
be  created  only  by  an  instrument  in  writing,  subscribed  by 
the  party  creating  it:  Civ.  Code,  sec.  852;  Code  Civ.  Proc, 
sec.  1971.  If  land  be  conveyed  by  an  absolute  deed,  no  ex- 
press trust  in  favor  of  the  grantor  can  be  raised  by  proof  of  a 
parol  agreement  by  the  grantee  to  hold  the  property  in  trust 
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or  reconvey  it:  Burt  v.  Wilson,  28  Cal.  632;  87  Am.  Dec.  142; 
Gallagher  v.  Mars,  50  Cal.  23;  Fouty  v.  Fouty,  34  Ind.  433; 
Movan  v.  Hays,  1  Johns.  Ch.  339. 

And  if  it  appears  from  the  face  of  the  complaint  that  the 
alleged  trust  rests  in  a  parol  agreement  to  reconvey,  the  de- 
fense of  the  statute  of  frauds  may  be  taken  advantage  of  on 
demurrer:  Ward  v.  McNaughton,  43  Cal.  159;  Walter y.  hockey 
5  Cush.  90;  Slack  v.  Black,  109  Mass.  496. 

Does  the  complaint  state  facts  showing  a  trust  created  "by 
operation  of  law"? 

Section  2217  of  the  Civil  Code  declares  that  an  "involun- 
tary trust  is  one  which  is  created  by  operation  of  law."  And 
section  2224  provides  that  "one  who  gains  a  thing  by  fraud, 
accident,  mistake,  undue  influence,  the  violation  of  a  trust,  or 
other  wrongful  act,  is,  unless  he  has  some  other  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing  gained,  for  the 
benefit  of  the  person  who  would  otherwise  have  had  it." 

There  is  no  allegation  in  the  complaint  that  the  defendant 
■gained  any  part  of  the  land  in  question  by  any  of  the  wrong- 
ful means  above  enumerated.  It  is  not  charged  that,  at  the 
time  of  making  the  partition  and  interchanging  the  deeds, 
either  party  deceived,  misled,  or  imposed  upon  the  other,  but 
it  appears  that  they  executed  these  conveyances  advisedly, 
and  at  the  same  time  made  a  parol  agreement  that  O'Donnell 
should  hold  an  undefined  portion  of  the  land  in  trust,  and 
retransfer  it  at  some  future  time  to  Barr.  It  is  then  further 
charged  only  that  at  a  subsequent  time  O'Donnell  violated 
this  parol  agreement,  and  refused  to  retransfer  the  unascer- 
tained and  undefined  part  of  the  land  to  which  Barr  was 
entitled. 

The  complaint  does  not,  in  our  opinion,  make  a  case  which 
comes  within  the  provisions  of  the  code  above  cited,  or  within 
the  well-settled  rules  of  law  in  regard  to  implied  and  con- 
structive trusts. 

The  judgment,  we  think,  should  be  aflBrmed. 

FooTE,  C,  concurred. 

Hayne,  C,  concurring.  I  concur.  It  is  not  contended  by 
counsel  that  the  relation  between  the  parties  was  what  the 
law  recognizes  as  confidential. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  afiirraed. 
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Trusts  —  Creation  by  Parol.  —  Declaration  of  a  trust  by  parol  by 
grantor  in  favor  of  the  grantee  under  Mississippi  code  is  void:  Moore  v.  Jor- 
dan, 65  Miss.  229;  7  Am.  St.  Rep.  641.  A  parol  agreement  made  with  the 
owner  of  land  about  to  bo  sold  for  taxes  to  bid  in  the  land  and  pay  subse- 
quent taxes,  and  to  reconvey  to  the  owner  upon  payment  of  the  sums  ad- 
vanced, with  interest,  and  a  purchase  of  the  land  accordingly,  does  not 
create  an  express  trust,  because  such  trust  cannot  be  created  by  parol:  Ilain 
V.  Robinson,  72  Iowa,  735.  An  express  trust  in  land  cannot  be  established 
by  parol;  but  a  parol  agreement  to  hold  the  proceeds  of  a  sale  of  land 
in  trust  for  another  is  valid,  if  upon  a  sufficient  consideration;  Mohn  v. 
Mohn,  112  Ind.  285.  An  absolute  deed  cannot  be  converted  into  a  trust  for 
the  benefit  of  a  stranger  by  parol  evidence,  unless  it  be  so  clear  and  certain 
as  to  leave  no  well-founded  doubt  upon  the  subject:  Crow  v.  Watkins,  48 
Ai  k.  169.  A  valid  express  trust  of  land  may  be  created  by  parol,  but  such 
a  trust  can  be  proved  by  nothing  short  of  written  evidence:  McVay  v. 
McVay,  43  N.  J.  Eq.  47.  Where  land  is  purchased  at  an  execution  sale 
under  a  deed  of  trust,  under  an  oral  agreement  with  the  debtor  whose  land 
is  sold  that  he  shall  be  allowed  to  redeem,  a  valid  trust  is  created,  which 
will  be  enforced;  but  to  engraft  such  a  trust  upon  the  legal  title,  the  proof 
most  bo  strong  and  convincing;  McNair  v.  Pope,  100  N.  0.  404. 
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[76  California,  537.] 

Shares  of  Stock  in  a  Corporation  are  Personal  Property. 

Mortgages  of  Personal  Property  were  Valid  at  the  Common  Law, 
and,  in  many  cases,  were  sustained,  without  change  of  possession,  in  the 
absence  of  fraud,  even  against  subsequent  bona  fide,  purchasers  and 
creditors. 

Mortgage  of  Personal  ^Property  not  of  a  Class  upon  Which  thb 
Statute  Authorizes  Such  Mortgage  is  nevertheless  good  between 
the  parties  thereto,  and  against  all  persons  other  than  creditors  of  the 
mortgagor  and  subsequent  purchasers  in  good  faith  and  for  a  valuable 
consideration. 

Mortgage  may  Include  Both  Real  aj^d  Personax.  Property,  and,  as  to 
the  personalty,  is  valid  between  the  parties  without  any  change  of  pos- 
session. 

Parties  Defendant.  —  In  Action  against  a  Corporation  to  Compel 
It  to  Transfer  to  Plaintiff  certain  shares  of  its  stock,  the  person 
to  whose  rights  plaintiff  claims  to  have  succeeded  is  not  a  necessary 
party  defendant. 

Complaint  to  Compel  a  Corporation  to  Transfer  Certain  Shares  of 
ITS  Stock  to  Plaintiff  is  Sufficient,  if  it  alleges  that  the  owner  of 
such  stock  mortgaged  it,  without  delivering  possession  thereof  to  the 
mortgagee,  or  making  any  transfer  on  the  books  of  the  corporation;  that 
the  mortgage  was  foreclosed,  and  a  decree  of  sale  obtained  under  which 
the  stock  was  sold  to  plaintiff,  wlio  received  a  certificate  of  sale,  and 
afterwards  a  deed  therefor  pursuant  to  such  sale.  Upon  the  facta 
stated,  the  interest  of  the  mortgagor  in  the  stock  ceased  on  the  consum- 
mation of  the  sale  as  effectually  as  if  he  had  assigned  his  shares  to  the 
plaintiff. 
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Action  to  compel  the  defendant  to  transfer  stock  to  plain- 
tiff.    Judgment  for  plaintiff  on  demurrer. 

H.  C.  Rolfe,  for  the  appellant. 

Charles  R.  Oray,  for  the  respondent. 

Searls,  C.  J.  Plaintiff  brought  this  action  against  the 
Etiwanda  Water  Company,  a  corporation,  to  compel  said 
corporation,  through  its  officers,  to  execute  and  deliver  to 
him,  in  his  name,  a  certificate  for  twenty  shares  of  its  capital 
stock  now  standing  in  the  name  of  R,  B.  Warren  on  the  books 
of  the  company. 

The  complaint  shows  that  R.  B.  Warren  was  the  owner  of 
twenty  shares  of  the  capital  stock  of  defendant,  and  was 
registered  as  the  owner  thereof  on  the  books  of  defendant, 
and  held  and  still  holds  a  certificate  therefor  in  his  name, 
issued  by  defendant  to  him;  that  on  the  18th  of  October  ho 
executed  a  mortgage  to  one  George  Chaffey  upon  certain  real 
estate,  together  with  the  stock  in  question,  and  certain  other 
stock  not  in  controversy,  to  secure  the  payment  of  a  promis- 
sory note  for  two  thousand  dollars. 

The  note  and  mortgage  were  indorsed,  and  delivered  to 
plaintiff,  who,  at  the  maturity  of  tiie  note,  foreclosed  the 
mortgage,  and  obtained  a  decree  of  sale  under  which  the 
stock  in  question  and  real  estate  were  sold  by  the  sheriff,  and 
purchased  by  plaintiff,  who  received  a  certificate  of  sale,  and 
at  the  end  of  six  months,  in  default  of  redemption,  a  deed. 

Plaintiff  presented  his  sheriff's  deed  to  defendant,  and  de- 
manded a  transfer  of  the  stock  to  his  name  on  the  books  of 
the  company,  and  that  a  certificate  issue  to  him,  which,  as  to 
the  twenty  shares  in  dispute,  was  refused. 

That  Warren  has  no  interest  in  the  stock,  but  still  stands 
upon  the  books  of  the  company  as  a  stockholder  therein. 

It  does  not  appear  that  the  certificate  representing  the 
twenty  shares  was  ever  indorsed  to,  held,  or  possessed  by 
plaintiff  or  his  assignor,  but  it  still  stands  in  the  name  of  and 
is  possessed  by  Warren. 

Defendant  demurred  to  the  complaint,  upon  the  grounds: 

1.  That  the  complaint  does  not  state  facts  sufficient,  etc.; 

2.  Defect  of  parties  defendant  in  not  joining  Warren  and  the 
president  and  secretary  of  defendant;  3.  That  it  is  unintelli- 
gible as  to  what  is  meant  by  the  order  of  sale  issued  upon  tho 
judgment,  and  in  pursuance  of  which  the  sale  was  made  by 
the  sheriff. 
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The  contention  of  appellant  is:  1.  That  shares  of  capital 
stock  of  a  corporation  are  personal  property;  2.  That  they  are 
not  the  kind  of  personal  property  that  can  be  mortgaged. 

Shares  of  stock  in  a  corporation  are  certainly  personal  prop- 
erty. 

At  common  law,  personal  property  could  not  only  be  mort- 
gaged, but  mortgages  of  such  property  were  in  many  cases 
held  valid,  without  change  of  possession,  in  the  absence  of 
fraud,  even  against  subsequent  bona  fide  purchasers  and  cred- 
itors: Holhrooh  v.  Baker,  5  Me.  ^V)9;  Bissell  v.  Hopkins,  3  Cow. 
166;  15  Am.  Dec.  259;  Bucklin  v.  Thompson,  1  J.  J.  Marsh. 
223;  Letcher  v.  Norton,  5  111.  575;  Homes  v.  Crane,  2  Pick.  610. 

We  are  not  aware  of  any  case  in  which,  independent  of  some 
statute,  it  has  been  held  that  a  sale  of  personal  property,  and 
retention  of  possession  thereof  by  the  vendor  or  mortgagor,  is 
void  as  between  the  parties  thereto. 

The  great  contest  which  has  been  waged  upon  questions 
growing  out  of  the  retention  of  possession  of  personal  property 
by  the  vendor  or  mortgagor  after  a  sale  or  mortgage  has  been, 
not  between  the  parties,  but  between  the  creditors  of  the  mort- 
gagor or  vendor  on  the  one  hand,  and  the  parties  on  the  other. 

This  contest,  from  the  days  of  the  celebrated  Twyne  Case,  3 
Coke,  80,  was  continued  in  England  for  several  generations, 
and  resulted  in  an  adjudication  of  the  question  in  all  its 
phases. 

We  inherited  it  from  our  English  ancestors,  and  the  courts 
of  the  several  states  have  been  called  upon  to  go  over  much  of 
the  same  ground. 

In  most  of  the  states  of  our  Union,  statutes  have  been  passed 
setting  at  rest  the  more  important  questions  involved  in  the 
problem. 

Section  3440  of  our  Civil  Code  declares  every  transfer  of 
personal  property,  and  every  lien  thereon,  with  few  excep- 
tions, where  made  by  a  person  in  possession,  and  not  accom- 
panied by  an  immediate  delivery,  and  followed  by  a  continued 
change  of  possession,  of  the  things  transferred,  to  be  fraudu- 
lent, and  therefore  void,  as  against  creditors,  etc. 

The  statute  does  not  attempt  to  determine  the  effect  of  the 
transfer  as  between  the  parties,  but  only  as  to  creditors,  their 
successors  in  interest,  trustees,  etc.,  leaving  the  rule  as  it  be- 
fore existed  between  the  parties. 

The  property  involved  here  is  not  of  the  class  upon  which  a 
chattel  mortgage,  as  defined  by  statute,  may  be  given.     It 
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may,  however,  as  been  the  parties,  be  mortgaged.  The  fact 
that  the  mortgage  included  both  real  and  personal  property  is 
of  no  significance. 

We  are  of  opinion  that,  as  between  the  parties  thereto,  the 
mortgage  of  the  twenty  shares  of  the  capital  stock  was  valid 
and  binding  without  the  delivery  of  possession.  It  would,  of 
course,  under  our  statute,  have  been  void  as  to  creditors  and 
subsequent  purchasers  in  good  faith  for  a  valuable  considera- 
tion, but  there  are  no  such  persons  hero  complaining. 

We  fail  to  see  wherein  R.  B.  Warren,  the  mortgagor,  is  a 
necessary  party  defendant.  In  equitable  actions  there  is  a 
marked  distinction  between  proper  parties  and  necessary  par- 
ties defending. 

Necessary  parties  are  those  without  whom  no  decree  can  be 
made  determining  the  principal  issues  in  the  case. 

Proper  parlies  are  those  without  whom  a  substantial  decree 
may  be  made,  but  not  one  which  shall  completely  settle  all 
the  questions  which  may  be  involved  in  the  controversy,  and 
conclude  the  rights  of  all  the  persons  who  have  any  interest 
in  the  subject-matter  of  the  litigation. 

A  decree  cannot  bind  one  who  is  not  a  party  to  the  action; 
and  by  making  him  a  party,  he  may  frequently  be  bound, 
and  questions  as  to  him  determined  which  would  otherwise 
remain  open  and  subject  to  future  adjudication. 

Parties  to  the  main  issue  or  issues  to  be  determined,  and 
which  are  essential  to  any  valid  decree,  are  necessary  parties; 
those  who  are  only  interested  in  subordinate  or  collateral  ques- 
tions are  proper  parties, — that  is  to  say,  persons  who  may  or 
may  not  be  made  parties. 

The  failure  to  make  the  latter  parties  defendant  is  not 
cause  for  demurrer:  Pomeroy  on  Remedies,  sees.  329  et  seq. 

Warren  is  to  be  treated  as  the  vendor  of  the  plaintiff,  who, 
through  his  agent,  the  sheriff,  sold  his  stock  in  the  corpora- 
tion to  plaintiff.  Upon  the  facts  as  stated  in  the  complaint, 
his  interest  in  the  subject-matter  ceased  upon  the  consumma- 
tion of  the  sale  as  effectually  as  though  he  had  in  person  as- 
signed his  shares  to  the  plaintiff. 

If  there  were  any  reasons  why  such  assignment,  apparently 
valid,  was  not  so  in  fact,  it  was  a  matter  of  defense  to  be  set 
up  by  way  of  answer,  and  then,  and  on  such  showing,  if  it 
appeared  to  the  court  that  Warren  was  a  proper  party  defend- 
ant, it  would  liave  been  the  duty  of  the  court,  under  section 
389  of  the  Code  cf  Civil  Procedure,  to  order  him  brought  in. 
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We  are  of  opinion  the  complaint  states  facts  suflBcient  to 
constitute  a  cause  of  action  against  the  defendant;  that  there 
is  no  apparent  defect  of  the  necessary  parties  defendant;  and 
that  the  complaint  is  not  amenable  to  the  charge  of  being 
unintelligible. 

The  practice  of  the  courts  in  this  state  in  directing  the  sale 
of  encumbered  property  under  foreclosure  proceedings  has  not 
been  uniform. 

A  copy  of  the  decree  duly  certified,  and  which  gave  full 
directions  as  to  the  time,  place,  manner  of  sale,  etc.,  was  said 
to  be  sufiicient  in  Heyman  v.  BahcocJc,  30  Cal.  367. 

Under  section  684  of  the  Code  of  Civil  Procedure,  a  writ 
reciting  the  judgment  or  the  material  part  thereof,  and  direct- 
ing the  oflScer  to  execute  the  judgment,  by  making  the  sale, 
etc.,  is  the  proper  course. 

By  analogy  to  the  former  equity  practice,  this  writ  is  usually 
termed  an  order  of  sale.  Plaintiff  so  calls  it  in  his  complaint, 
and,  as  we  think,  properly. 

The  judgment  appealed  from  is  affirmed. 


Chattel  Mortoagks  —  When  Valid  without  Delivert  op  Property. 
—  Mortgage  of  personalty  is  valid  as  between  the  parties  thereto  without 
delivery  of  the  mortgaged  property:  Bi-yant  v.  Carson  etc.  Co.,  3  Nev.  313; 
93  Am.  Dec.  403;  Allen  v.  McCalla,  25  Iowa,  464;  96  Am.  Dec.  56.  An 
agreement  not  in  writing,  to  convey  personal  property  as  security,  may  be 
regarded  as  an  oral  mortgage,  and  when  inquired  into  between  the  parties 
thereto,  or  between  parties  having  no  greater  or  diflferent  rights,  will  be  held 
to  be  valid  without  the  actual  delivery  of  the  personalty  so  conveyed:  Batea 
V.   Wiggin,  37  Kan.  44. 

Corporations  —  Purchaser  of  Stock.  —  A  purchaser  from  original  sub- 
scriber to  stock  is  substituted  to  his  obligations  as  well  as  his  rights,  and 
being  accepted  by  the  corporation  as  a  stockholder,  a  privity  is  established 
between  them:  Merrimac  Mining  Co.  v.  Levy,  54  Pa.  St.  227;  93  Am.  Dec. 
697. 
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Mandamus  will  Sometimes  Issue  to  Control  a  Discretion.  It  properly 
issues  to  correct  an  abuse  of  discretion,  if  the  case  is  otherwise  proper. 

Mandamus.  — It  is  not  Universally  True  that  this  writ  will  not  issue  to 
control  judicial  action,  or  to  compel  a  tribunal  to  whom  the  examination 
of  a  matter  is  intrusted  to  act  in  a  particular  way. 

Mandamus  may  PRorERLY  Issue  to  Compel  an  Officer  to  Act  in  a 
Particular  Manner,  though,  in  the  exercise  of  a  discretion  conferred  on 
him,  he  has  determined  not  to  so  act,  if,  from  an  examination  of  the  law, 
the  court  is  of  the  opinion  that  the  law  did  not  intend  his  action  to  ba 
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final,  and  farther,  that  there  U  no  other  "  plain,  speedy,  and  adequate 
remedy. " 

liAMDAMUS  WILL  ISSUB  TO  COMPEL  AN  AUDITOR  TO  CJOUNTERSION  A  WAR- 
RANT FOR  A  Street  Assessment,  although  the  statute  under  which  he 
is  acting  declares  that  ho,  bcforo  countersiguiug  such  warrant,  "  shall 
examine  tho  contract,  the  steps  taken  previous  thereto,  and  the  record 
of  assessments,  and  must  be  satisfied  that  the  proceedings  have  been 
legal  and  fair."  The  word  "  fair  "  adds  nothing  to  tho  force  of  tho  word 
"legal."  Therefore,  if  tho  proceedings  are,  in  the  opinion  of  the  court, 
legal,  it  will  compel  the  auditor  to  regard  them  as  legal  and  fair,  and  to 
act  accordingly. 

A  Second  As.se.s.sment  for  Street  Work  may  be  Made  if  the  first  is  de- 
clarcd  invalid,  and  the  prior  proceedings  aro  sufficient  to  support  it.  If 
some  of  tho  property  owners  have  paid  the  first  assessment,  such  pay- 
ments may  bo  treated  as  advance  payments  on  the  second. 

George  Flournoy^  Jr.,  and  John  L.  Love,  for  the  appellant. 
/.  C  Bates,  for  the  respondent. 

Hayne,  C.  This  is  an  appeal  from  a  judgment  awarding  a 
writ  of  mandamus  to  the  auditor  of  San  Francisco  to  counter- 
sign a  street-assessment  warrant  under  the  act  of  1872.  That 
act  provides  that  the  warrant  shall  bo  countersigned  by  the 
auditor,  "who,  before  countersigning  it,  shall  examine  the  con- 
tract, the  steps  taken  previous  thereto,  and  the  record  of  assess- 
ment.'?, and  must  be  satisfied  that  the  proceedings  have  been 
legal  and  fair":  Laws  1871-72,  p.  813,  sec.  10. 

Tho  word  "  fair  "  seems  very  loosely  used  in  the  above  pro- 
vision. In  common  usage  it  would  convey  some  idea  of  jus- 
tice or  equity.  But  it  is  not  possible  that  it  could  have  been 
intended  that  in  a  case  where  the  proceedings  are  legal, — 
that  is  to  say,  in  accordance  with  the  requirements  of  the  act, 
—  tho  auditor  could  refuse  to  sign  upon  the  ground  that  the 
law  was  not  just,  or  upon  his  own  undefined  notions  of  fair- 
ness. Tiio  word,  therefore,  adds  nothing  to  the  force  of  the 
word  "  legal,"  but  is  one  of  those  expressions  which  are  put  in 
for  the  rake  of  the  sound,  and  which  convey  no  definite  mean- 
ing. 

With  reference  to  the  legality  of  the  proceedings  which  the 
auditor  is  to  examine,  viz.,  "  the  contract,  the  steps  taken  pre- 
vious thereto,  and  the  record  of  the  assessments,"  we  think 
there  can  be  no  doubt  but  that  if  a  competent  court  finds, 
after  examination,  that  they  are  illegal,  it  will  not  compel  the 
auditor  to  sign  the  warrant.  The  first  question,  therefore,  is, 
whether  the  proceedings  were  illegal. 

We  see  no  illegality  in  them.     The  first  defense  states  that 
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the  defendant  "  has  no  information  or  belief  upon  the  subject 
Buflficient  to  enable  him  to  answer,"  and  therefore  he  denies^ 
seriatim,  that  the  various  proceedings  set  forth  in  the  com- 
plaint were  taken.  The  second  defense  avers  "  that  he  has  ex- 
amined said  contract,  and  the  steps  taken  previous  thereto,  as 
they  are  set  out  and  referred  to  in  said  petition,  and  the  record 
of  said  assessment  mentioned  in  said  petition,  and  is  not  satis- 
fied that  the  proceedings  upon  which  the  same  is  based  are  or 
have  been  legal  or  fair."  It  is  to  be  observed  of  these  two  de- 
fenses that  they  are  not  necessarily  inconsistent;  for  the  sec- 
ond does  not  specify  wherein  the  proceedings  are  illegal,  nor 
does  it  say  that  the  auditor  is  satisfied  that  they  are  so.  It 
simply  says  that  he  has  not  made  up  his  mind  on  the  ques- 
tion. But  it  would  make  no  diflerence  if  the  defense  had  set 
up  that  he  was  satisfied  that  the  proceedings  were  illegal;  for 
the  court  finds  facts  which  show  that  the  steps  required  by  the 
street  law  were  taken.  The  appeal  is  from  the  judgment  only, 
and  none  of  the  evidence  is  brought  up.  The  findings,  there- 
fore, are  to  be  taken  to  be  true;  and  it  follows  that  the  pro- 
ceedings were  "  legal." 

The  second  and  third  defenses  set  up  matters  which  art 
outside  of  the  proceedings  referred  to  by  the  section  under 
which  the  auditor  acted,  namely,  that  a  former  assessment 
had  been  made  for  the  same  work,  and  that  "the  greater  part 
of  the  amounts  therein  assessed  were  many  years  since  paid 
to  and  collected  by  plaintiff  or  his  assignor,  and  that  the 
plaintiff  had  lost  his  right  by  lapse  of  time."  The  court 
finds  that  no  valid  assessment  had  previously  been  issued. 
If  tliere  was  a  previous  assessment  which  was  invalid,  that 
would  not,  of  itself,  be  a  reason  why  a  valid  assessment  should 
not  be  made,  if  the  prior  proceedings  are  suflScient  to  support 
it:  Himmelr.iann  v.  Co/ran,  36  Cal.  412.  Nor  would  the  fact 
that  some  of  the  property  owners  had  paid  their  proportion 
before  the  invalidity  was  discovered  affect  the  question.  Such 
payments  would  be  regarded  as  payments  in  advance;  and 
the  contractor  would  not  be  allowed  to  collect  the  sums  over 
again  any  more  than  the  holder  of  a  note  who  has  received 
payment  before  it  was  due  would  be  allowed  to  do  so.  If  the 
contractor  should  refuse  to  discharge  the  lien  of  record,  a 
court  of  equity  is  amply  competent  to  afford  the  necessary 
relief  The  fact  that  some  have  j)aid  in  advance  can  afford 
no  protection  to  those  who  have  not  paid. 

Nor  is  the  lapse  of  time  a  sufficient  reason  why  the  audi- 
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tor  should  refuse  to  sign.  The  act  fixes  no  time  in  which  the 
asssessraent  must  be  made:  Dyer  v.  Scalmanini,  69  Cal.  640. 
Doubtless  it  must  be  done  in  a  reasonable  time.  But  the 
question  of  reasonableness  of  time  is  to  be  determined  upon  a 
consideration  of  all  the  circumstances.  An  apparently  un- 
reasonable delay  might  be  explained  by  evidence.  It  does 
not  seem  to  us  that  the  auditor  is  charged  with  the  duty  of 
conducting  an  investigation  into  such  outside  circumstances. 
And  if  it  be  said  that  the  writ  of  mandamus  issues  only  in  the 
discretion  of  the  court,  or,  as  it  is  sometimes  said,  is  a  "pre- 
rogative" writ,  the  answer  is,  that  wo  cannot  say  that  there 
was  an  unreasonable  delay.  There  was  considerable  litiga- 
tion over  the  first  assessment,  which  was  not  declared  void 
until  May  30,  1883.  The  second  assessment  was  made  May 
12,  1885.  Wo  do  not  think  that  the  lapse  of  time  should  de- 
prive the  j)arty  of  his  assessment. 

The  proceedings  being  "legal,"  the  auditor  was  wrong  in  his 
refusal  to  countersign  the  warrant;  and  the  remaining  ques- 
tion is,  whether  he  can  be  compelled  to  sign  by  the  writ  of 
mandamus,  —  in  other  words,  whether  mandamus  is  the  proper 
remedy.  The  learned  counsel  for  the  appellant  has  directed 
most  of  his  argument  to  this  question.  The  argument  against 
the  writ  is,  in  substance,  that  the  statute  requires  the  auditor 
to  examine  the  proceedings,  and  satisfy  himself  that  they  are 
legal,  before  signing;  and  that  if  he  has  examined  them  and 
become  satisfied  that  they  are  not  legal,  the  most  that  can  be 
said  is,  that  he  has  committed  an  error  in  a  matter  confided 
to  his  discretion,  and  that  the  function  of  the  writ  is  not  to 
review  such  exercise  of  discretion. 

It  must  be  acknowledged  that  this  argument  is  exceedingly 
plausible.  There  are  innumerable  cases  in  which  it  has  been 
laid  down  that  mandamus  cannot  issue  to  control  discretion. 
The  rule  —  which  is  undoubtedly  correct  when  properly  un- 
derstood—  has  been  expressed  in  various  forms.  It  has  been 
repeatedly  said  that  the  writ  cannot  perform  the  functions  of 
a  writ  of  error;  that  it  cannot  issue  to  revise  judicial  action, 
but  can  only  compel  the  performance  of  ministerial  functions; 
and  that  it  will  issue  to  compel  a  tribunal  to  act  in  some  way, 
but  not  in  any  particular  way.  These  formulas  undoubtedly 
express  a  truth,  but  they  express  it  in  an  inaccurate  and  mis- 
leading manner;  and  by  reasoning  from  them  as  if  literally 
and  in  all  cases  true,  courts  have  sometimes  been  led  into 
error,  and  have  frequently  been   forced  to  call  acts  "minis- 
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terial"  which  are  plainly  not  so.  An  examination  of  the 
authorities  will  demonstrate  the  inaccuracy  of  the  above 
phrases. 

Thus  it  is  not  accurate  to  say  that  the  writ  will  not  issue  to 
control  discretion;  for  it  is  well  settled  that  it  may  issue  to  cor- 
rect an  abuse  of  discretion,  if  the  case  is  otherwise  proper:  Ez 
parte  Bradley,  7  Wall.  377;  State  v.  Lafayette  Co.,  41  Mo.  226; 
Village  of  Glencoe  v.  People,  78  111.  389;  People  v.  Superior  Court, 
10  Wend.  285;  Stoclion  R.  R.  Co.^x.  Stockton,  51  Cal.  339; 
Tapping  on  Mandamus,  *14. 

So  while  in  one  sense  it  is  correct  to  say  that  the  writ  can- 
not be  made  to  perform  the  functions  of  a  writ  of  error,  in  an- 
other sense  it  is  not;  for,  as  was  said  by  Chief  Justice  Marshall 
in  Ex  parte  Crane,  5  Pet.  193,  "  a  mandamus  to  an  inferior 
court  of  the  United  States  is  in  the  nature  of  appellate  juris- 
diction: See  also  People  v.  Bacon,  18  Mich.  253. 

So  it  is  not  universally  true  that  the  writ  will  not  issue  to 
control  judicial  action,  or  to  compel  a  tribunal  to  whom  the 
examination  of  a  matter  is  intrusted  to  act  in  a  particular 
way.  The  cases  in  our  own  state  show  this.  Thus  in  Russell 
V.  Elliott,  2  Cal.  245,  the  writ  issued  to  compel  a  judge  to  enter 
judgment  upon  the  report  of  a  referee.  Here  the  judge  had 
examined  the  matter,  and  had  arrived  at  the  conclusion  that 
it  was  not  proper  that  the  judgment  should  be  entered  upon 
the  report.  But  the  higher  court  differed  with  him,  and  com- 
manded him  to  do  what,  as  a  judge,  he  had  refused  to  do. 

So  in  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130,  the  writ  was 
issued  to  compel  the  judge  of  a  district  court  to  issue  an  at- 
tachment for  contempt  in  disobeying  an  injunction.  A  mo- 
tion had  been  made  to  the  judge  to  commit  the  oflFender,  but 
the  judge  had  decided  that  he  could  not  do  so.  Here  the 
matter  was  certainly  to  be  determined  by  the  judge  in  the 
first  instance.  He  erred  in  his  conclusion.  And  to  say  that 
a  correction  of  such  error  by  mandamus  is  not  revising  judi- 
cial action,  or  not  compelling  the  judge  to  act  in  a  particular 
way,  is  a  misuse  of  language. 

So  it  is  well  settled  that  a  mandamus  may  issue  to  compel  a 
judge  to  sign  a  bill  of  exceptions:  People  v.  Lee,  14  Cal.  510; 
People  V.  Roshorough,  29  Id.  416;  People  v.  Keyser,  53  Id.  184; 
Lin  Tax  v.  Hewill,  56  Id.  118;  People  v.  Cuinc,  GO  Id.  279. 
Whether  the  party  has  a  right  to  have  a  bill,  or  wht'ther  it  is 
in  time,  are  certainly  judicial  questions,  and  they  Jne  to  be 
decided  in  the  first  instance  by  the  judge,  who,  if  he  decide 
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them  correctly,  will  not  be  compelled  by  the  writ  to  take  back 
his  decision:  Clark  v.  Crane,  57  Cal.  629,  Is  anything  gained 
by  calling  such  decision  a  "ministerial"  act? 

So  in  Stockton  R.  R.  v.  Stockton,  51  Cal.  329,  a  mandamua 
was  issued  to  compel  the  delivery  of  certain  bonds,  although 
the  act  provided  that  the  bonds  were  to  be  delivered  upon  cer- 
tificate of  the  council  that  the  "  road  has  been  constructed  and 
the  track  laid  in  a  manner  and  of  a  character  acceptable  to 
them." 

Decisions  similar  in  principle  have  been  made  in  other 
courts. 

In  King  v.  Justices  of  West  Riding,  5  Barn.  &  Adol.  667,  the 
writ  issued  to  compel  the  justices  of  the  West  Riding  to  hear 
an  appeal  which  they  had  dismissed,  upon  the  ground  that 
a  certain  notice  had  not  been  given.  Parke,  J.,  said:  "We 
have  no  right  to  interfere  with  the  discretionary  power  of  the 
sessions;  where  they  have  that  power,  their  discretion  is  to  be 
confided  in.  But  the  question  what  is  such  reasonable  notice 
as  gives  them  jurisdiction  to  entertain  an  appeal  is  a  legal 
question,  of  which  they  are  not  the  exclusive  judges;  and  this 
court  will  see  that  in  determining  such  a  point  they  act  legally 
and  according  to  the  jurisdiction  which  they  possess."  In  Re- 
gina  v.  Recorder  of  Liverpool,  1  Eng.  L.  &  Eq.  294,  the  forego- 
ing seems  to  have  been  limited  to  cases  where  the  erroneous 
decision  was  upon  preliminary  matters.  The  court,  per  Pat- 
teson,  J.,  said:  "  Queen  v.  Goodrich  draws  the  true  distinction, 
that  where  any  preliminary  step  is  necessary  in  order  to  give 
the  court  of  quarter  sessions  power  to  hear  the  appeal,  and 
the  court  comes  to  a  wrong  conclusion  of  law,  not  of  fact,  in 
respect  to  that  preliminary  step,  this  court  will  interfere  by 
mnndamiLS.^^  The  doctrine  of  the  foregoing  cases  was  approved 
in  Castello  v.  St.  Louis  Circuit  Court,  28  Mo.  274,  in  which  the 
court  declared  that  it  had  seen  no  American  cases  to  the  con- 
trary. 

In  New  York,  where  the  formulas  as  to  discretion,  judicial 
action,  etc.,  have  often  been  repeated,  it  has  been  held  that 
the  writ  may  issue  to  compel  a  judge  to  vacate  an  order  grant- 
ing a  new  trial  upon  the  ground  of  newly  discovered  evidence, 
Trhich  order  was  in  violation  of  the  established  rules  that 
there  must  be  no  laches,  and  that  the  newly  discovered  evi- 
dence must  not  be  cumulative  merely,  —  there  being  no  other 
Adequate  remedy:  People  v.  Superior  Court,  10  Wend.  285;  5 
Id.  lU.     So  where  the  court  of  common  pleas  set  aside  the 
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report  of  ref^-rees  upon  the  merits,  and  erred  in  doing  so,  the 
writ  issued  to  correct  the  error:  People  v.  Niagara  C.  P.,  12 
Id.  246.  So  where  the  court  of  common  pleas  granted  the 
plaintiff  leave  to  amend  his  declaration,  but,  under  an  erro- 
neous view  of  the  law,  refused  to  grant  leave  to  the  defendant 
to  plead,  a  higher  court  (per  Bronson,  J.)  awarded  a  manda- 
vius  commanding  the  inferior  court  either  to  allow  the  defend- 
ant to  plead  or  refuse  to  allow  the  declaration  to  be  amended: 
People  V.  New  York  Court  of  Common  Pleas,  18  Id.  534. 

In  Michigan  the  rule  as  to  discretion,  etc.,  prevails:  See 
Houghton  County  v.  Auditor-General,  36  Mich.  273;  Parks  v. 
Marquette  Co.  Judge,  38  Id.  244;  Wells  v.  Circuit  Judge,  39  Id. 
21;  Chicago  and  North  Eastern  R.  R.  v.  Circuit  Judge,  40  Id. 
168;  Stork  v.  Judge  of  Superior  Court,  41  Id.  5.  Yet  in  that 
state  the  writ  has  issued  in  the  following  cases:  To  compel  a 
judge  to  set  aside  a  judgment  rendered  against  the  relator 
because  of  an  illegal  notice  of  trial:  People  v.  Bacon,  18  Id. 
247;  to  compel  a  court  to  vacate  an  order  overruling  a  motion 
for  relator's  discharge  from  arrest:  Watson  v.  Superior  Court, 
40  Id.  730;  to  compel  a  judge  to  vacate  an  injunction:  Van 
Norman  v.  Jackson  Circuit  Judge,  45  Id.  205;  to  compel  a 
judge  to  vacate  an  order  denying  a  motion  to  amend  a  record: 
Frederick  v.  Mecosta  Circuit  Judge,  52  Id.  529. 

In  Alabama  the  rule  as  to  discretion  prevails:  See  Ex  parte 
South  and  North  Ala.  R.  R.  Co.,  44  Ala.  655,  656.  But  in  that 
state  the  writ  has  issued  in  the  following  cases:  In  Ez  parte 
Lowe,  20  Id.  330,  the  court  had  granted  a  new  trial  upon  con- 
dition that  costs  were  paid  within  a  certain  time.  The  costs 
were  paid,  but  not,  as  was  claimed,  within  the  time  prescribed 
by  the  order.  The  court  took  this  view,  and  made  the  judg- 
ment absolute.  The  higher  court  considered  that  the  view  of 
the  lower  court  was.  erroneous,  and  awarded  a  mandamus  to 
compel  a  new  trial. 

So  where  a  court  gave  an  improper  construction  to  a  stipu- 
lation of  record,  and  ordered  a  trial  where  it  ought  to  have 
ordered  a  judgment  in  accordance  with  the  stipulation,  the 
writ  was  issued  to  compel  a  judgment:  Ex  parte  Lawrence,  34 
Ala.  446. 

So  the  writ  was  issued  to  compel  a  probate  judge  to  approve 
A  bond  which  had  been  tendered  to  him,  and  which  he  had 
refused  to  approve:  Ex  parte  Candee,  48  Ala.  387;  and  to 
compel  a  chancellor  to  reinstate  a  bill  which  he  had  ordered 
stricken  from  the  docket:  Ex  parte  State  ex  rel.  Stow,  51  Id.  69. 
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And  decision*:  similar  in  principle  have  been  made  in  other 

states. 

In  Ex  parte  Pile,  9  Ark.  336,  a  judge  was  compelled  by  the 
writ  to  issue  an  injunction  which  ho  had  refused  to  issue.  In 
State  V.  McArthur,  13  Wis.  407,  the  writ  issued  to  compel  a 
change  of  venue.  In  Commonwealth  v.  Sessions  of  Norfolk,  5 
Mass.  435,  it  issued  to  compel  a  justice  to  accept  a  verdict  and 
render  judgment  thereon.  And  see  also  State  v.  Lazarus,  36 
La.  Ann.  579;  Commonwealth  v.  Sessions  of  Norfolk,  9  Mass. 
388;  Rand  v.  Townshend,  26  Vt.  670;  Delaney  v.  Ooddin,  12 
Gratt.  266;  Oresham  v.  Pyron,  17  Ga.  263;  Ex  parte  Martin,  5 
Ark.  371;  Barnett  v.  Warren  Circuit  Court,  Hardin,  172. 

In  view  of  the  foregoing  cases,  it  seems  a  mere  perversion 
of  language  to  say  that  the  writ  will  never  issue  to  control 
judicial  action,  or  to  compel  a  tribunal  to  act  in  a  particular 
way.  It  is  by  no  means  intended  to  assert  that  the  writ  could 
issue  in  this  state  in  all  the  cases  above  referred  to.  The 
propriety  of  the  issuance  of  the  writ  in  any  case  must  depend 
upon  whether,  under  the  law  of  the  state  where  the  litigation 
arises,  the  determination  was  intended  to  be  final;  and  if  not, 
upon  whether  the  system  of  practice  furnishes  any  other  ade- 
quate remedy.  These  things  might  be  dififerent  in  different 
states;  but  the  cases  cited  serve  to  show  that  the  formulas 
above  mentioned  are  not  universally  and  literally  true,  and 
that  it  is  dangerous  to  reason  from  them  as  if  they  were  so. 

In  every  case  the  tribunal  that  is  to  act  must  determine  in 
the  first  instance  whether  the  case  is  a  proper  one  for  its  ac- 
tion. And  in  our  opinion  the  true  tests  are  whether  its  deter- 
mination is  intended  by  law  to  be  final,  and  if  not,  whether 
there  is  any  other  "plain,  speedy,  and  adequate  remedy."  If 
the  determination  of  the  tribunal  was  intended  to  be  final,  it 
is  plain  that  it  cannot  be  disturbed,  either  on  mandamus  or  in 
any  other  way.  If  it  was  not  intended  to  be  final,  but  there 
is  another  "plain,  speedy,  and  adequate  remedy,"  the  writ 
cannot  issue;  for  it  was  not  designed  to  usurp  the  place  of 
other  remedies.  But  if  the  determination  was  not  intended 
to  be  final,  and  there  is  no  other  adequate  remedy,  the  writ 
must  issue.  Otherwise  there  would  be  an  admitted  wrong 
without  a  remedy.  The  writ  issues  in  such  case  to  prevent  a 
failure  of  justice.  And  this  is  its  ancient  oflSce.  In  the 
language  of  Lord  Mansfield:  "It  was  introduced  to  prevent 
disorder  from  a  failure  of  justice  and  defect  of  police.  There- 
ioTc  it  ought  to  be  used  upon  all  occasions  where  the  law  has 
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established  no  specific  remedy,  and  where,  in  justice  and  good 
government,  there  ought  to  be  one":  Rex  v.  Barker,  3  Burr. 
1268;  see  also  3  Bla.  Com.  110;  Tapping  on  Mandamus,  9> 
Commonwealth  v.  Sessions  of  Hampden,  2  Pick.  418. 

It  will  generally  happen  that  where  discretion  is  committed 
to  an  oflBcer,  or  where  a  judicial  tribunal  is  called  upon  to  act, 
its  determination  is  either  final  or  only  subject  to  review  in 
certain  prescribed  ways.  But,  as  above  shown,  this  is  not 
universally  true;  and  it  is  dangerous  to  reason  as  if  it  were 
80.     The  ultimate  test  is,  in  our  opinion,  as  we  have  stated. 

In  the  present  case  there  can  be  no  doubt  that  the  auditor 
was  to  examine  the  proceedings  and  satisfy  himself  that  they 
were  legal,  for  the  statute  expressly  says  so;  and  if  they  were 
found  by  the  court  to  be  illegal,  the  writ  could  not  issue.  But 
being  perfectly  legal,  the  question  is,  whether  the  determination 
of  the  auditor  was  intended  to  be  final.  And  we  can  see  no  ground 
for  saying  that  it  was.  There  is  nothing  in  the  language  of  the 
act  which  shows  that  it  was  intended  to  be  final.  It  certainly 
would  not  be  final  in  favor  of  the  contractor.  In  the  numerous 
cases  in  which  street  assessments  have  been  before  the  court,  we 
have  never  seen  it  suggested  that  the  signature  of  the  auditor 
cured  previous  illegality;  and  it  seem  clear  that  it  would  not  do 
so.  Why,  then,  should  it  be  final  against  the  contractor,  and  be 
conclusive  that  the  proceedings  are  illegal  when  it  is  apparent, 
that  they  are  not  so?  If  the  auditor's  determination  of  this 
purely  legal  question  were  intended  to  be  final,  it  would  have 
been  natural  for  the  charter  to  have  given  the  parties  inter- 
ested a  hearing.  Nothing  of  the  kind  is  provided.  The  propo- 
sition therefore  must  go  to  this  extent,  that  the  auditor  is 
clothed  with  absolute  and  despotic  authority  over  the  rights 
of  the  contractor.     We  are  not  prepared  to  go  so  far. 

If  the  determination  of  the  auditor  be  not  final,  then,  upon 
the  principles  above  stated,  the  writ  must  issue;  for,  under  the 
street  law,  tha  failure  to  sign  the  warrant  brings  the  proceed- 
ings to  a  complete  stop,  and  there  is  no  other  remedy  in  law 
or  equity. 

We  advise,  therefore,  that  the  judgment  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

Makdamus.  —  Mandamus  will  not  Lib  to  Rkvikw  Act  of  an  Offickr, 
vhen  the  duty  ho  is  called  upon  to  perform  requires  the  exercice  of  his  dia. 
Am.  St.  Rep.,  Vol.  IX.  — 17 
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-cretion:  Sanaom  v.  Mercer,  68  Tex.  488;  2  Am.  St.  Rep.  605,  and  note  510. 
The  rule  that  mandamus  will  not  lie  to  control  discretion  or  revise  judicial 
action  has  no  application  to  the  determination  of  preliminary  questions  re- 
lating to  the  settlement  of  a  statement  on  motion  for  a  new  trial:  Slate  v. 
Keane,  ID  Nev.  89.  Aa  incident  to  and  in  aid  of  iis  appellate  jurisdiction, 
the  supreme  court  haa  tlie  power  by  mandamua  to  require  a  circuit  judge 
to  settle  and  allow  a  bill  of  exceptions:  Clie  Oong  v.  Stearne,  16  Or.  219. 
Mandamua  will  lie  to  set  a  court  in  motion,  but  not  to  control  the  result: 
Sliine  V.  Kfutucky  etc.,  85  Ky.  177.  Mandamus  will  not  lie  to  compel  the 
fiuperior  court,  on  the  trial  of  an  appeal  from  justice's  court,  to  admit  certain 
cvidenco  which  had  been  oflFered  and  rejected:  Scott  v.  Superior  Court  etc.,  75 
Cal.  114.  In  acting  on  an  application  for  a  license  to  retail  spirituous  liquors, 
a  probate  judge  acts  in  a  quasi  judicial  capacity:  and  his  refusal  to  grant 
the  license,  though  erroneous,  or  founded  on  insufficient  reasons,  cannot  be  re- 
vised or  reviewed  by  mandamus  from  the  circuit  court:  Haniagnano  v.  Crook, 
85  Ala.  226.  Mmidamus  will  lie  to  compel  district  judge  to  grant  an  injunc- 
tion in  limine  to  any  purchaser  whose  property  is  seized  for  the  payment  of 
'.the  price  of  a  thing  sold  to  him,  whenever  suit  has  been  instituted  against 
liim  for  the  recovery  of  the  property:  Slate  v.  Judge  of  ElevenUi  District  etc, 
40  La.  Aon.  216. 


[In  Bank.] 

Van  Emon  v.  Superior  Court. 

{76  California,  589.] 
FnvKRAL  Expenses  of  a  Decedent  Include  a  Tombstone  Erected  over 
HIS  Grave.      The  court  having  jurisdiction  over  the  settlement  of  bid 
estate  may  therefore  allow  as  part  of  his  "funeral  expenses"  moneys 
expended  by  the  administrator  in  erecting  a  monument. 

Brown  and  Daggett^  for  the  petit'oners. 

F.  S.  Stratton  and  N.  0.  Bradley,  for  the  respondent. 

Sharpstein,  J.  This  is  an  application  for  a  writ  of  review. 
The  respondent  in  a  probate  proceeding  made  an  order  author- 
izing Robert  Baker,  administrator  of  the  estate  of  John  W. 
Miller,  deceased,  to  cause  a  monument  to  be  erected  at  the 
grave  of  deceased  at  an  expense  not  exceeding  fifteen  hundred 
dollars.  Petitioners,  who  are  heirs  of  deceased,  asked  to  have 
flaid  order  annulled  on  the  ground  of  want  of  jurisdiction  in  the 
court  to  make  it.  The  contention  of  petitioners  is,  that  the  juris- 
diction of  superior  courts  in  matters  of  probate  is  defined  by 
statute,  and  that  the  statute  does  not  authorize  the  erection  of 
monuments  at  the  graves  of  deceased  persons  at  the  expense  of 
their  estates.  It  authorizes  the  payment  of  funeral  expenses, 
but  petitioners  insist  that  tlie  cost  of  tlie  erection  of  a  monu- 
ment is  not  any  part  of  the  funeral  expenses.    The  answer  to 
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this  is  that  courts  and  law-writers  have  so  treated  it.  In  case 
of  the  appeal  oiAnn  McGlinsey,  Administratrix  of  John  McGlin- 
sey,  14  Serg.  &  R.  64,  the  orphans'  court  struck  out  a  credit 
claimed  for  funeral  expenses  of  the  deceased.  The  appellate 
court  said:  "A  handsome  tombstone  was  erected  over  the 
vault  in  which  the  body  was  interred,  and  this  was  the  princi- 
pal article  of  expense."  The  court  held  that  that  should  have 
been  allowed. 

In  Bendall  v.  Bendall,  24  Ala.  295,  60  Am.  Dec.  469,  the 
court  said:  "They  [the  vouchers]  all  relate  to  a  box  tomb  of 
marble,  lettered  and  inscribed,  wliich  the  administrator  caused 

to  be  erected  over  the  grave  of  the  deceased This  may 

well  be  classed  under  the  head  of  funeral  expenses." 

In  Ferrin  v.  Myrick,  41  N.  Y.  325,  the  court,  after  saying  it 
was  the  duty  of  the  executor  to  pay  funeral  expenses,  added: 
"And  it  has  been  well  held  that  suitable  gravestones  are  a 
part  of  such  expenses." 

In  Fairman's  Appeal,  30  Conn.  209,  the  court  said  that  the 
sums  paid  for  tombstones  "should  be  considered  a  part  of  the 
funeral  expenses." 

We  think  the  court  had  jurisdiction  to  authorize  the  erec- 
tion of  a  monument,  and  that  is  the  only  question  which  we 
can  consider  on  the  application  for  a  writ  of  review. 

The  demurrer  to  the  petition  is  sustained,  and  the  proceed- 
ing dismissed.  

Funeral  Expenses.  — Payment  for  Decedent's  Tombstone  Makes  One 
a  creditor  of  the  estate,  not  of  the  deceased:  Holland  v.  Wheaion,  6  La.  Ann. 
443;  26  Am.  Dec.  481.  As  to  who  is  liable  for  payment  of  funeral  expenses, 
see  note  to  9  Am.  Deo.  652. 
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EsTEP  V.  Commonwealth. 

186  Kentucky,  89.1 

On  HAS  THS  Right  to  Defend  Himself  ix  his  Own  Dwelldio-housx, 
and  is  not  required  to  escape  therefrom  when  assaulted  therein,  if  he 
believes,  and  has  reasonable  ground  to  believe,  another  is  about  to  take 
his  life,  or  inflict  great  bodily  harm  upon  him. 

Oini  HAS  THE  Right,  ik  hls  Own  Dwelling-house,  to  Re-sctte  and  De- 
fend HIS  Wife,  Even  to  Taking  Life,  where  she  is  being  assaulted 
and  beaten,  and  ho  at  the  time  believes,  and  has  reasonable  grounds  to 
believe,  she  is  in  immediate  danger  of  losing  her  life,  or  suffering  great 
bodily  harm. 

Connelly  and  Cline^  and  R.  T.  Burns,  for  the  appellant. 

P.  W.  Hardin^  attorney-general,  for  the  appellee. 

Lewis,  J.  Appellant,  being  indicted  for  the  murder  of 
Martin  Scarberry,  brother  of  his  wife,  was  convicted  of  man- 
slaughter, the  homicide  occurring,  according  to  the  testimony, 
under  the  following  circumstances:  — 

The  residences  of  the  two  were  not  much  more  than  a  quar- 
ter of  a  mile  apart;  and  on  the  day  of  the  killing,  the  wife  of 
the  deceased,  leaving  him  a  short  distance  from  it,  went  alone 
into  the  dwelling-house  of  appellant,  where  he,  his  wife,  and 
others  were,  and  without  speaking  to  any  of  them,  seized  a 
tin  cup,  whereupon  appellant's  wife  said  to  her  she  took  a 
good  deal  of  authority  there,  to  which  she  replied  that  she 
took  enough  to  get  her  things,  and  would  also  take  her  tea- 
kettle, and  the  other  then  told  her  to  take  her  things,  get  out 
of  the  house,  and  stay  out.     She  did  then  go  out,  but  soon 

260 
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returned  with  a  rock  under  her  apron,  took  a  seat,  and  re- 
marked she  intended  to  stay  there  an  hour  for  aggravation. 
The  two  women,  between  whom  there  appears  to  have  been 
ill-feeling,  then  renewed  the  quarrel,  but  what  was  said  by 
them  does  not  appear.  While  they  were  thus  engaged,  the 
deceased  rapidly  approached  the  house,  having  rocks  in  his 
hands;  but  when  near  to  it  he  sat  down  on  a  log,  and  after 
sitting  there  a  moment,  he  sprang  into  the  house,  and  jump- 
ing up  two  or  three  times,  he  said,  with  an  oath,  having  the 
rocks  still  in  his  hands,  he  was  the  best  man  who  ever  jumped 
into  that  house.  Thereupon  his  wife  threw  the  rock  she  had 
under  her  apron  at  the  wife  of  appellant,  which  struck  the 
wall  of  the  house  near  her  head.  The  two  women  then 
clinched  each  other  and  fell  upon  the  floor,  and  the  wife  of 
the  deceased,  having  the  advantage,  commenced  to  beat  the 
other  in  the  face  with  her  fist.  Appellant,  who  does  not  ap- 
pear, from  the  testimony,  to  have  previously  said  or  done  any- 
thing, then  went  up  to  the  deceased,  and  putting  his  hand  on 
his  shoulder,  said:  "Martin,  old  brother,  you  take  your  wife 
out  of  here,  and  I  will  take  care  of  mine,  and  let  us  have  no 
fuss;  peace  is  the  best  thing."  To  the  which  deceased  re- 
plied, with  an  oath,  he  had  come  there  for  satisfaction,  and 
was  going  to  have  it.  He,  in  that  connection,  in  the  language 
of  the  witness,  asked  appellant  "about  some  talk";  in  reply 
to  which  the  latter  said  "he  had  not  had  it,"  and  asked  if 
that  would  not  satisfy  him.  But  the  deceased  again  said  he 
had  come  there  for  satisfaction,  and  was  going  to  have  it. 
Appellant  then  started  as  if  going  to  part  the  women,  who 
were  still  fighting,  when  the  deceased  pushed  him  back,  say- 
ing: "G d you,  stand  back,  or  I  will  kill  the  last 

G d one  of  you."    A  woman  present  testifies  that  she 

also  started  to  part  the  women,  but  was  likewise  shoved  back 
by  the  deceased,  who  then  threw  up  his  right  hand,  still  hav- 
ing the  rocks,  and  was  at  that  time  shot  by  appellant  with  a 
pistol,  the  ball  entering  his  back,  as  the  witnesses  say,  where 
the  suspenders  crossed,  and,  from  the  effects  of  the  shot,  he 
died  in  a  few  days.  The  two  women  continued  to  fight  after 
the  shot  was  fired  until  parted  by  appellant  and  the  woman 
who  had  before  attempted  to  do  it. 

The  evidence  shows  that  the  deceased  was  the  best  man  in 
the  neighborhood  as  to  physical  strength,  and  his  character 
for  violence  was  bad. 

As  the  jury  alone  have  the  right  to  judge  of  the  weight  to 
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be  given  to  the  evidence  and  the  credibility  of  the  witnesses, 
the  only  question  before  us  is,  whether  the  lower  court  prop- 
erly and  fully  instructed  as  to  the  law  applicable  to  the  case. 

In  the  third  instruction  it  is  made  a  condition  of  the  right 
of  appellant  to  take  the  life  of  the  deceased,  that  ho  had 
no  other  safe  or  apparently  safe  means  of  escape  from  the  im- 
pending danger  to  himself. 

The  instruction  in  that  particular  is  erroneous  and  mislead- 
ing. For  it  implied  a  duty  of  appellant  to  escape,  even  by 
leaving  his  own  dwelling-house,  which  had  been  entered  by 
the  deceased  in  a  lawless  manner,  and  with  what  was  equiva- 
lent to  a  threat  of  violence  to  the  inmates.  Whereas,  he  was 
not  required  to  leave  it,  but  had  the  right  to  stand  his  ground 
and  defend  himself  as  well  as  the  inmates  of  his  house. 

In  the  fourth  instruction,  the  right  of  the  appellant  to  stand 
and  defend  himself  is  made  to  depend  upon  the  fact  that  the 
deceased  had  sought  him  out  for  the  purpose  and  with  the  in- 
tent to  kill  him,  or  inflict  great  bodily  harm,  and  was,  when 
the  fatal  shot  was  fired,  manifesting  an  intention  to  commence 
the  attack.  No  such  conditions  are  or  should  be  annexed 
to  the  right  of  a  person  to  defend  himself  when  assaulted  in 
his  own  dwelling-house;  nor  is  ho  in  any  case  required  to  re- 
treat therefrom  to  avoid  his  assailant;  but  if  he  believes,  and 
has  reasonable  grounds  to  believe,  one  is  about  to  take  his  life 
or  inflict  great  bodily  harm  upon  him  in  his  own  dwelling- 
house,  he  has  the  right  to  defend  himself  then  and  there,  and 
is  not  required  to  escape  therefrom. 

Instruction  No.  2,  asked  by  appellant  and  refused  by  the 
court,  it  seems  to  us,  is  even  less  favorable  to  the  appellant 
than  he  was  entitled  to  have  it.  It  is  as  follows:  "  If  they  be- 
lieve, from  the  evidence,  that  at  the  time  of  the  difficulty  the 
wife  of  the  deceased  was  making  an  assault  upon  the  wife  of 
the  defendant,  and  that  the  deceased  was  present,  aiding  and 
abetting  his  said  wife  in  making  said  assault,  and  that  the 
defendant  believed,  and  had  reasonable  grounds  to  believe,  that 
death  or  great  bodily  harm  was  then  about  to  be  inflicted 
upon  his  wife,  he  had  a  right  to  use  all  necessary  means  to 
protect  his  wife,  even  to  slaying  the  deceased." 

We  are  unable  to  perceive  upon  what  ground  the  lower 
court  refused  that  instruction;  for  the  defendant  was  certainly 
entitled  to  an  instruction  embodying  substantially  the  prin- 
ciple contained  in  it.  It  certainly  could  not  have  been  upon 
the  supposed  want  of  evidence  that  the  deceased  did  aid  and 
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incite  his  wife  in  making  the  assault;  for  she  did  not  throw 
the  rock  with  which  she  had  armed  herself  until  the  deceased 
had  forcibly  and  violently  entered  the  house  similarly  armed, 
and  obviously  with  hostile  intent.  Moreover,  when  appellant 
requested  him  to  take  his  wife  away,  that  there  might  be- 
peace,  he  refused  to  do  so,  and  even  with  force  prevented  ap- 
pellant from  separating  the  two  women. 

But,  in  our  opinion,  it  was  not  necessary  that  the  deceased 
should  have  aided  and  abetted  his  wife  in  making  the  first 
assault  with  the  rock  upon  the  wife  of  appellant,  in  order  to- 
give  to  the  latter  the  right  to  rescue  his  wife  from  her  assail- 
ant, and  defend  her  against  further  violence.  His  wife  hav- 
ing been  unlawfully  assaulted  with  a  rock,  and  then  being 
beaten  in  his  own  house,  he  had  the  unquestionable  and  un- 
conditional right  to  goto  her  rescue  and  defense,  and  if  by 
force  or  threats  the  deceased  endeavored  to  prevent  him,  he 
had  the  right  to  oppose  force  to  force;  and  if  he  at  the  time 
believed,  and  had  reasonable  grounds  to  believe,  his  wife  was 
in  immediate  danger  of  losing  her  life  or  suffering  great  bodily 
harm,  he  had  the  right  to  use  whatever  reasonable  means  were 
necessary,  or  reasonably  appeared  to  him  to  be  necessary,  to 
rescue  or  defend  her,  even  to  taking  the  life  of  the  deceased. 

For  the  errors  indicated  the  judgment  is  reversed  for  a  new 
trial,  and  further  proceedings  consistent  with  this  opinion. 


Right  of  Person  to  Defend  Himself  withiu  his  own  Jwelling-houset 
See  Jones  v.  State,  8  Am.  St.  Rep.  449,  and  note  450.  Homicide  in  defense 
of  one's  property  is  justifiable  when  necessary  to  defeat  or  prevent  a  felo- 
nioua  aggression  thereon:  People  v.  Flanagan,  60  Cal.  2;  44  Am.  Rep.  52. 


Andeeson  v.  Cincinnati  Southern  Eailway. 

[S6  Kentucky,  44.J 

Although  Riparian  Owner  may  Withdraw  Water  from  a  Stream 
BY  Ordinary  Means,  or  by  artificial  channels,  for  the  purpose  of  sup- 
plying the  wants  of  men  and  animals,  even  to  the  extent  of  producing 
a  material  diminution  in  the  force  and  volume  of  the  current,  yet  it 
cannot  be  withdrawn  for  the  purpose  of  irrigation  or  for  any  otlier 
secondary  and  artificial  purpose,  except  in  such  a  reasonable  and  Idgiti- 
mate  way  as  not  to  interfere  unjustifiably  with  its  general  use,  and  this 
principle  applies  to  a  railroad  corporation  which  constructs  a  dam  ta 
supply  locomotives  and  for  the  use  of  the  railroad. 

Ik  Action  for  Unlawful  Obstruction  and  Diversion  of  Water 
Brought  against  Railroad  Corporation,  It  is  No  Defense  that 
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defendant  Itad  leased  its  road,  and  that  it  was  not  in  possession  or  con- 
tral  of  the  daui  which  was  alleged  to  be  the  means  by  which  the  water 
was  obstructed  and  diverted. 

Ohder  the  Kentucky  Statute,  One  Who  EKEcra  a  Mill  oh  Makutao- 
TORY  ON  A  Watebcoursk  ACQUIRES  a  vosted  right  which  cannot  be 
lawfully  infringed  by  any  other  person  or  corporation,  or  taken  or 
applied  to  public  use,  without  just  compensation  being  previously  made. 

Riparian  Rights. — Under  the  Kentucky  Statute,  One  Constbuctino 
A  Dam  may  be  Fully  Protected  against  Claim  for  Damages  by  ap- 
plication to  tho  county  court  to  construct  said  dam,  and  the  payment  to 
riparian  proprietors,  above  and  below,  of  tho  damages  sustained  by  them 
on  account  of  building  said  dam;  but  a  dam  may  be  constructed  without 
making  such  application,  though  if  in  doing  this  one  obstructs  the  natu- 
ral flow  of  water  so  as  to  lessen  tho  supply  of  his  neighbor  below  or  to 
overflow  his  land  above,  ho  must  answer  in  damages. 

Curd  and  Waddell,  and  Parker  and  May,  for  the  appellant. 

Morrow  and  Newell,  and  C.  B.  Simrall,  for  the  appellee. 

Lewis,  J.  Appellant  is  the  owner  of  a  water  grist-mill, 
erected  by  hira  in  1872,  on  Pittman's  Creek,  under  an  order 
of  the  Pulaski  County  court  granting  the  leave  as  provided 
by  law  in  such  cases.  Across  the  same  creek,  about  one  mile 
below  its  source,  and  two  miles  above  appellant's  mill,  appel- 
lees, the  trustees  of  the  Cincinnati  Southern  Railway,  under 
charter  granted  by  the  general  assembly,  subsequently  built 
their  road,  and  at  the  same  time  erected  just  above  the  rail- 
road crossing  a  wooden  dam  four  feet  high,  by  which  a  reser- 
voir was  formed  from  which  water  was  taken  to  a  supply  tank, 
to  be  used  in  running  their  trains.  But  in  1877  or  1878, 
several  years  after  the  completion  of  their  road,  they  erected 
in  place  of  the  wooden  dam  one  built  of  stone,  laid  in  cement, 
fourteen  feet  high,  by  which  a  reservoir  was  formed  covering 
ten  or  eleven  acres  of  land  purchased  by  them  of  the  riparian 
owner. 

This  action  was  brought  by  appellant  against  appellees  for 
the  alleged  wrongful  and  unlawful  obstruction  and  diversion, 
by  reason  of  tho  stone  dam,  of  water  that  hitherto  flowed  to 
and  supplied  the  power  for  the  operation  of  his  mill,  whereby, 
as  he  states,  he  has  been  injured,  and  to  a  great  extent  de- 
prived of  the  use  and  enjoyment  of  said  mill. 

For  their  defense,  appellees  answer,  —  1.  That  since  July, 
1877,  the  railroad  built  by  them,  together  with  its  franchises, 
appurtenances,  etc.,  including  the  .^tone  dam  and  reservoir, 
has  been  leased  by  them  to  tlie  Cincinnati  Railway  Company 
and  the  Cincinnati,  New  Orleans,  and  Texas  Pacific  Railway 
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Company,  and  appellees  have  not  since  that  time  been  in  the 
possession  or  had  control  of  the  dam  or  reservoir,  and  are  not 
therefore  liable  for  the  injury  complained  of;  2.  They  deny 
that  the  flow  of  water  to  appellant's  mill  has,  to  any  extent, 
been  prevented  or  delayed  by  the  erection  of  the  stone  dam; 
and  state  that  there  is  no  stream  of  water  having  channel  or 
banks  above  the  point  where  the  dani  is  located,  the  reservoir 
being  supplied  with  water  by  surface  drainage  at  times  of 
heavy  rains,  and  that  if  the  water  which  flows  above  the  dam 
was  unobstructed,  it  would  not  in  any  way  affect  appellant's 
mill,  because  the  quantity  during  a  portion  of  each  year  is  so 
email  as,  even  when  added  to  that  below,  to  be  insufficient  to 
run  the  mill,  while  during  the  residue  of  the  time,  the  quantity 
flowing  below  is  sufficient  to  operate  it  as  fully  as  if  the  dam 
had  not  been  erected. 

In  our  opinion,  the  first  defense  is  not  available. 

The  stone  dam,  which  it  is  alleged  by  appellant  obstructs 
and  diverts  the  natural  and  accustomed  flow  of  water  to  hia 
mill,  was  erected  by  appellees  as  an  appurtenance  to  their  road, 
and  being  the  primary  and  continuing  cause  of  the  injury 
complained  of,  there  can  be  no  question  of  his  right  to  main- 
tain this  action  against  them  for  whatever  damage  has  been 
unlawfully  caused  thereby.  How  far  the  lessees  of  the  rail- 
road may  be  liable,  if  at  all,  for  taking  the  water  already  ob- 
structed by  the  dam  of  appellees,  and  using  it  in  operating 
their  trains,  is  a  question  not  now  presented. 

The  right  of  every  riparian  owner  to  the  enjoyment  of  a 
stream  of  running  water  in  its  natural  state,  in  flow,  quantity, 
and  quality,  is  now  well  established. 

"  Every  proprietor  of  lands  on  the  banks  of  streams  has 
naturally  an  equal  right  to  the  use  of  the  water  v/hich  flows 
in  the  stream  adjacent  to  his  lands,  as  it  is  wont  to  run,  with- 
out diminution  or  alteration.  No  proprietor  has  a  right  to  use 
the  water  to  the  prejudice  of  other  proprietors  above  or  below 
him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some 
exclusive  enjoyment.  He  has  no  property  in  the  water  itself, 
but  a  simple  usufruct  while  it  passes  along.  Aqua  currit,  et 
debet  currere  ut  currere  solebat,  is  the  language  of  the  law. 
Though  he  may  use  the  water  while  it  runs  over  his  land  as 
an  incident  to  the  land,  he  cannot  unreasonably  detain  it,  or 
give  it  another  direction,  and  he  must  return  it  to  its  ordinary 
channel  when  it  leaves  his  estate.  Without  the  consent  of  the 
adjoining  proprietors,  he  cannot  divert  or  diminish  the  quan 
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tity  of  water  which  would  otherwise  descend  to  the  proprietors 
below,  nor  throw  the  water  back  upon  the  proprietors  above 
without  a  grant,  or  an  uninterrupted  enjoyment  of  twenty 
years  [fifteen  under  our  statute],  which  is  evidence  of  it. 
This  is  the  clear  and  settled  general  doctrine  on  the  subject. 
All  the  difliculty  that  arises  consists  in  its  application":  2 
Kent's  Com.  439. 

"The  primary  use  of  water  is  for  natural  and  domestic  pur- 
poses, and  each  proprietor  of  the  land  through  which  it  flows 
may  use  as  much  of  it  as  is  necessary  for  those  purposes,  even 
if  it  be  entirely  consumed  in  the  use;  but  he  is  limited  as  re- 
gards other  purposes  to  a  reasonable  and  proportionate  use, 
which  must  not  be  such  as  to  exclude  others  from  a  benefit  to 
which  they  are  equally  entitled  with  himself":  Wadsworih  v. 
Tillotson,  15  Conn.  306;  39  Am.  Dec.  391;  Evans  \.  Merri- 
weather,  3  Scam.  492;  38  Am.  Dec.  106;  Arnold  v.  Foot,  12 
Wend.  330;  Davis  v.  Fuller,  12  Vt.  178;  Mayor  of  Philadelphia 
V.  Commissioners  of  Spring  Garden,  7  Pa.  St.  348. 

Water  may,  by  a  riparian  owner,  be  withdrawn  from  a 
stream  by  ordinary  means,  or  by  artificial  channels,  for  the 
purpose  of  supplying  the  wants  of  men  and  animals,  even  to 
the  extent  of  producing  a  material  diminution  in  the  force 
and  volume  of  the  current.  But  it  cannot  be  withdrawn  for 
the  purpose  of  irrigation,  or  for  any  other  secondary  and  arti- 
ficial purpose,  except  in  such  a  reasonable  and  legitimate  way 
as  not  to  intcrfero  unjustifiably  with  its  general  use:  Weston 
V.  Alden,  8  Mass.  136;  Colburn  v.  Richards,  13  Id.  420;  7  Am. 
Dec.  100;  Cook  v.  Hull,  3  Pick.  209;  15  Am.  Dec.  208;  An- 
ihony  V.  LapJiavi,  5  Pick.  175;  Evans  v.  Merriioeather,  3  Scam. 
492;  33  Am.  Dec.  100. 

It  has  always  been  the  policy  in  this  state  to  encourage  the 
building  of  water-mills,  and  being  considered  of  "public  use," 
the  e.Kercisc  by  the  legislature  of  the  right  of  eminent  domain 
in  favor  of  them  has  never  been  called  in  question  by  the 
courts. 

By  section  1,  chapter  77,  General  Statutes,  which  is  sub- 
stantially the  same  as  section  1  of  the  act  of  1797,  continued 
in  force  by  tlic  Revised  Statutes,  it  is  provided  that  "a  person 
owning  land  on  a  watercourse,  the  bed  whereof  belongs  to  him 
or  the  commonwealth,  and  desiring  to  I/uild  on  such  land  a 
grist-mill,  or  other  mill  or  manufactory,  useful  to  the  public, 
and  needing  a  dam  in  or  across  the  watercourse,  or  the  raising 
of  an  established  dam,  or  the  cutting  or  enlarging  of  a  canal 
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above  or  below,  may,  by  petition,  in  writing,  filed  in  the  county 
court  of  the  county  in  which  is  situated  the  principal  part  of 
the  land  asked  to  be  condemned,  obtain  therefrom  a  writ  of 
ad  quod  damnum  for  the  purpose  of  making  the  necessary 
condemnation,  which  shall  embrace  all  the  land  demanded, 
whether  lying  in  the  same  county  or  not." 

But  by  subsequent  sections  of  the  same  chapter  it  is  pro- 
vided that  such  leave  shall  not  be  granted  if  thereby  the 
mansion-house  of  any  other  than  the  applicant,  or  the  out- 
houses, or  any  part  of  the  yard,  garden,  or  orchard  thereto 
belonging,  will  be  overflowed  or  taken,  or  that  any  other  legally 
established  mill  will  be  materially  injured  thereby,  or  that 
the  health  of  the  neighbors  will  be  injured.  And  that  no  per- 
son shall,  by  reason  of  such  leave,  draw  the  water  from  the 
mill-pond  of  another,  existing  at  the  time  of  the  leave,  or 
otherwise  do  anything  injurious  to  a  vested  right  in  any  water- 
works then  existing  on  the  watercourse. 

By  virtue  of  the  leave  thus  granted  to  erect  a  mill  or  manu- 
factory on  a  watercourse  in  this  state,  the  owner  acquires  a 
vested  right  which  cannot  be  lawfully  infringed  by  any  other 
person  or  corporation,  or  taken  or  applied  to  public  use  with- 
out just  compensation  being  previously  made. 

By  virtue  of  this  statutory  proceeding,  one  constructing  a 
dam,  or  intending  to  do  so,  may  apply  to  the  county  court  and 
obtain  permission  to  do  so  by  paying  to  the  riparian  propri- 
etors below  and  above  the  dam  such  damages  as  they  may 
likely  sustain  by  reason  of  its  construction,  and  this  is  a  full 
protection  to  the  applicant;  but  if  no  application  is  made  to 
the  county  court,  he  still  has  the  right  to  use  his  own  land, 
and  the  water  flowing  over  it,  when  not  injuring  others,  as 
there  is  no  restriction  to  be  found  in  the  statute,  or  else- 
where, by  which  the  owner  of  the  land  where  the  stream  runs 
is  prohibited  from  building  a  dam  when  not  interfering  with 
the  rights  of  others,  but  in  doing  so,  if  he  so  obstructs  the  nat- 
ural flow  of  the  water  as  to  lessen  the  supply  of  his  neighbor 
below,  or  to  overflow  his  land  above,  he  must  answer  in  dam- 
ages. The  owner  is  entitled  to  the  reasonable  use  of  the  water 
for  natural  and  domestic  purposes;  but  when  he  undertakes 
to  divert  the  course  of  the  stream,  or  detain  the  water  by 
means  of  a  dam,  so  as  to  prevent  the  previous  supply  to  other 
riparian  owners,  he  becomes  a  wrong-doer.  In  this  case  the 
owner  of  the  mill  below  has  protected  himself  against  any 
claim  for  damages,  by  reason  of  the  extraordinary  use  of  the 
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water,  by  his  application  to  the  county  court;  but  if  ho  had 
obtained  no  such  leave,  and  the  running  of  his  mill  obstructed 
the  passage  of  the  water  and  diminished  its  flow  to  the  injury 
of  those  below,  he  would  have  been  liable  for  the  injury.  So  in 
this  case,  although  the  railroad  company  owns  the  land,  if  the 
construction  of  its  dam  and  the  use  of  the  water  diminished 
the  flow  to  appellant's  mill  so  as  to  aflect  the  running  of  his 
mill,  it  must  bo  regarded  as  an  unreasonable  use  of  the  water, 
because  thn  use  of  the  water  for  the  purpose  of  supplying 
the  boilers  on  trains  running  on  the  road  is  something  more 
then  the  ordinary  use  for  domestic  purposes.  The  use  and 
detention  of  the  water  on  a  large  stream  by  means  of  a  dam, 
for  the  purposes  of  tlic  railroad,  might  not  be  an  unreasonable 
use,  as  ordinarily  there  would  be  ample  water  left  for  all  the 
purposes  of  the  riparian  owners  below;  yet,  where  the  stream 
is  .'^niall,  or  even  large,  if  the  dam  so  obstructs  the  water  as  to 
diminish  the  flow  and  lessen  the  capacity  of  the  water-power 
below,  it  is  an  injury  to  the  proprietor,  for  which  damages 
may  be  awarded.  The  question,  therefore,  in  this  case,  is  not 
whether  the  railroad  company  made  an  unreasonable  use  of 
the  water,  but  whether  its  use  for  the  purposes  of  the  railroad 
injured  the  mill  below.  Where  the  water  is  detained  by  dams 
60  as  to  run  mills  or  supply  locomotives,  it  is  not  an  ordinary 
use  of  the  water;  and  while  the  company  may  not  use  more  than 
is  reasonably  necessary  for  running  its  trains,  nevertheless,  if 
it  injures  the  mill  of  the  plaintiff,  he  is  entitled  to  recover. 

The  instruction  that  the  company  had  the  right  to  its  rea- 
sonable use  was  therefore  misleading.  The  mere  detention  of 
the  water,  or  the  construction  of  the  dam,  is  not  of  itself  the 
injury.  It  must  be  such  a  detention  as  impedes,  delays,  or 
affects  the  running  of  plaintiff's  mill. 

If  the  use  by  the  railroad  causes  no  material  injury  to  the 
owner,  then  no  recovery  can  be  had,  and  this  is  a  question  of 
fact  for  the  jury  to  determine. 

The  judgment  below  is  therefore  reversed,  and  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 

Riparian  Proprietok3  have  the  Right,  at  Common  Law,  to  Reason- 
able Use  of  waters  of  stream  running  through  their  respective  lands  for 
the  purpose  «-f  irrigation:  Jonea  v.  Adavis,  19  Nev.  78;  3  Am.  St.  Rep.  788, 
and  compare  cases  collected  in  note  797. 

By  Colorado  Constitution,  Title  to  Unappropriated  Waters  of  th« 
state  is  vested  in  the  public,  with  a  ijcrpctual  right  to  its  use  in  the  people: 
Wheeler  v.  NoHhern  Colorado  IrHjaHon  Co.,  10  Col.  582;  3  Am.  St.  Rep.  603. 
«nd  see  note  G15. 
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Johnson  v.  Commonwealth. 

[86  Kektucky,  122.1 
JuiiiSDionoK.  — BiQAMY  IS  COMMITTED  by  the  act  of  marrying  one  woman 
■while  the  wife  by  a  former  marriage  is  still  alive,  and  the  first  contract 
of  marriage  is  still  in  force;  and  in  Kentucky  the  act  must  transpire  in 
that  state  in  order  to  be  subject  to  indictment  and  punishment  by  it» 
courts. 

C  W.  Lester,  for  the  appellant. 

P.  W.  Hardin,  attorney-general,  for  the  appellee. 

Lewis,  J.  The  offense  of  which  appellant  has  been  con- 
victed is  bigamy,  alleged  in  the  indictment  to  have  been 
committed  July  31,  1886,  by  becoming  married  in  the  state 
of  Tennessee,  having  previously  married  another  in  this  state^ 
who  was  at  the  time  and  still  is  alive,  and  the  marriage  with 
whom  had  never  been  annulled  or  adjudged  to  be  void. 

The  offense  of  bigamy  is  committed  by  the  act  of  marrying 
one  woman  while  the  wife  by  a  former  marriage  is  still  alive, 
and  the  first  contract  of  marriage  is  still  in  force.  That  act, 
as  stated  in  the* indictment,  was  committed  in  the  state  of  Ten- 
nessee, and  to  try  and  punish  for  it  the  courts  thereof  alone, 
at  the  common  law,  have  jurisdiction:  1  Hawk.  P.  C.  686,  687. 

In  some  of  the  states,  it  is  by  statute  made  punishable  for 
a  person  who,  being  married,  shall  marry  another  person,  the 
former  husband  or  wife  then  living,  or  continue  to  cohabit 
with  such  second  husband  or  wife  without  regard  to  the  state 
or  country  where  such  second  marriage  may  have  been  con- 
tracted. But  in  this  state  the  legislature  has  never  enacted 
Buch  statute,  and  consequently  the  offense  consists  uloiie  of 
the  second  marriage,  and  like  any  other  criminal  act,  must 
transpire  here  in  order  to  be  subject  to  indictment  and  pun- 
ishment by  the  courts  of  this  state. 

It  seems  to  us  the  lower  court  erred  in  overruling  the  de- 
murrer to  the  indictment,  and  the  judgment  of  conviction 
must  be  reversed,  and  cause  remanded. 


Bigamy,  Makriage  Sufficient  to  Support  Indictment  joe:  Hayes  v. 
People,  25  N.  Y.  390;  82  Am.  Dec.  364;  People  v.  Lambert,  5  Mich.  349;  72 
Am.  Dec.  49;  proof  of  actual  first  marriage  essential:  Green  v.  State,  21  Fla. 
403;  58  Am.  Rep.  670;  first  marriage,  how  proved:  State  v.  Hughes,  ^o  Kaii. 
626;  57  Am.  Rep.  195;  Parker  v.  State,  77  Ala.  47;  54  Am,  Rep.  43;  Dumas 
V.  State,  14  Tex.  App.  464;  46  Am.  Rep.  241;  HoJbrook  v.  State,  34  Ark.  511; 
36  Am.  Rep.  17;  People  v.  Fellen,  58  Cal.  218;  41  Am.  Rep.  258;  Common- 
wealth  V.  Jachon,  11  Bush,  679;  21  Am.  Rep.  225;  State  v.  Johison,  12  Minu. 
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476;  93  Am.  Dec.  241;  former  marriage  in  another  state,  how  proved:  Wit' 
Hams  V.  State,  54  Ala.  131;  25  Am.  Rep.  065;  People  v.  Lambert,  6  Mich. 
849;  72  Am.  Dec.  49.  One  who  remarries,  knowing  his  first  wife  to  be  liv- 
ing, or  not  having  a  rcaHonahlo  belief  of  her  death,  ia  guilty  of  bigamy,  with- 
out further  proof  of  intent:  Dot«on  v.  Stale,  C2  Ala.  141;  34  Am.  B«p.  2. 


Manning  v.  Ancient  Order  of  United  Workmen. 

[86  Kentucky,  186.1 
IN8URA.NCB.  —  Mutual  Benefit  As-sociation  may  Waive  Fobmauties  Re- 
quired BY  ITS  Charter  to  be  Complied  with  in  Chanoino  Bene- 
FICLAKY,  and  pay  the  benefit  to  the  new  beneficiary,  although  the  new 
direction  as  to  its  payment  was  not  made  by  the  assured  in  the  mode 
pointed  out  by  the  organic  law  of  the  association,  and  notwithstanding 
it  is  a  rule  of  the  law  of  insurance  that  when  a  policy  is  issued,  the  right 
to  the  benefit  at  once  vests  in  the  boaoficiary,  and  the  assured  has  no 
power  subsequently  over  the  insurance. 

Richards  and  Hines,  and  Guy  C.  Sibley^  for  the  appellant. 

B.  F.  Camp,  for  the  appellee. 

Holt,  J.  The  appellee,  the  Ancient  Order  of  United  Work- 
men, issued  to  Robert  K.  Manning,  through  its  supreme  lodge, 
on  January  13,  1879,  a  certificate  of  membership  as  a  master 
workman,  entitling  him  to  an  interest  in  its  beneficiary  fund 
to  the  extent  of  two  thousand  dollars,  it,  by  the  terms  of  the 
certificate,  to  be  paid  at  his  death  to  his  brother,  the  appellant, 
Delly  J.  Manning. 

By  the  regulations  of  the  order,  this  insurance  was  obtained 
through  the  subordinate  lodge.  The  certificate  was  sent  to  it 
for  the  insured,  but  for  some  reason  not  disclosed  by  the  record, 
he  left  it  in  its  charge.  He  was  then  unmarried,  but  remained 
6o  but  a  short  time,  and  before  June  5,  1879,  united  his  fortune 
in  life  with  that  of  Josie  A.  Brown.  At  the  date  last  named, 
and  when  living  distant  from  his  subordinate  lodge,  he  wrote 
to  one  of  its  officers,  known  as  its  financier,  as  follows:  — 

"  Please  find  inclosed  my  dues  of  Lodge  No.  2,  A.  0.  U.  W., 
three  dollars,  and  in  return  please  send  my  policy  made  out 
to  Mrs.  Josie  A.  Manning,  and  oblige,  very  respectfully,  etc., 

"R.  K.  Manning." 

He  was  killed  on  July  25,  1879. 

The  law  of  the  order  provides:  "Any  member  holding  a 
beneficiary  certificate,  desiring  at  any  time  to  make  a  new 
direction  as  to  its  payment,  may  do  so  by  authorizing  such 
change  in  writing,  on  the  back  of  his  certificate,  in  the  form 
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prescribed  (see  form  No.  6),  attested  by  the  recorder,  with  the 
seal  of  the  lodge  attached,  and  by  the  payment  to  the  supreme 
or  grand  lodge  of  the  sum  of  fifty  cents;  but  no  change  of  di- 
rection shall  be  valid,  or  have  any  binding  force  or  cfiect,  until 
said  change  shall  have  been  reported  to  the  supreme  or  grand 
recorder,  the  old  certificate,  if  practicable,  filed  with  him,  and 
a  new  beneficiary  certificate  issued  thereon;  and  the  said  new 
beneficiary  certificate  shall  be  numbered  the  same  as  the  old 
certificate." 

The  above  quoted  letter  was  referred  by  the  financier  of  the 
lodge  to  its  recorder;  and  the  fee  of  fifty  cents  above  named 
not  having  been  forwarded  by  the  insured  with  the  direction 
to  change  the  beneficiary  in  his  policy,  the  last-named  ofi&cer 
wrote  to  him,  requesting  him  to  furnish  it.  His  death  prob- 
ably prevented  his  doing  so.  In  any  event,  it  was  not  done, 
and  nothing  further  appears  to  have  been  done  in  the  matter 
prior  to  Manning's  death.  After  it  occurred,  the  recorder  of 
the  subordinate  lodge  certified  the  letter  to  the  grand  lodge  of 
the  state  of  Kansas,  it  then  having  power  to  issue  beneficiary 
certificates,  with  an  indorsement  of  its  genuineness;  and  it 
issued  a  new  certificate  payable  to  Josie  A.  Manning.  It  is 
dated  July  10,  1879,  and  countersigned  July  12,  1879,  but  in 
fact  it  was  not  issued  until  after  Manning's  death,  and  on  Sep- 
tember 16,  1879.  Shortly  afterward,  the  benefit  was  paid  to  the 
widow.  The  appellee  now  sues  for  the  fund,  claiming  that  it 
was  paid  to  the  widow  without  authority,  and  that  in  point  of 
fact  no  change  in  tlie  beneficiary  was  ever  made. 

It  is  shown  that  the  appellee  paid  the  insurance  to  the 
widow  shortly  after  the  issual  of  the  new  certificate.  It  evi- 
dently did  so  in  good  faith,  and  without  any  notice  of  any 
claim  to  it  by  the  appellant. 

It  is  evident  that  the  prime  object  of  the  beneficiary  feature 
of  the  order  is  to  aid  the  family  of  the  assured.  The  claim  of 
the  widow  should  not,  therefore,  be  viewed  with  disfavor.  He 
may,  however,  direct  the  benefit  to  be  paid  to  any  person 
whom  he  may  name. 

The  appellee's  charter  says:  "Such  beneficiary  fund  as  the 
corporation  may  deem  suitable  and  proper  may  be  set  apart 
and  provided  to  be  paid  over  to  the  families  of  deceased  mem- 
bers, or  to  such  persons  as  such  deceased  members  may,  while 
living,  direct." 

It  is  a  rule  of  the  law  of  insurance,  that  when  a  polic}'  is 
issued,  the  right  to  the  benefit  at  once  vests  in  the  beneficiary. 
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The  pcMon  procuring  the  insurance  has  Bubsequently  no 
power  over  it.  The  policy  and  the  money  to  be  paid  upon  it 
belong,  the  moment  it  is  issued,  to  the  person  named  in  it  as 
the  beneficiary.  This  rule,  in  the  absence  of  anjrthing  in 
their  charters,  applies  to  mutual  benefit  associations  like  the 
appellee:  Weiaert  v.  Muchl,  81  Ky.  336. 

The  organic  law  of  the  appellee,  however,  allows  the  assured 
to  change  the  direction  of  the  benefit.  The  only  question  pre- 
sented therefore  is,  whether  the  letter  supra  so  operated. 

The  appellant  had  but  a  contingent  right  to  the  benefit, — 
not  a  vested  and  absolute  one.  It  was  subject  to  be  defeated 
at  the  will  of  the  assured.  The  law  of  the  order,  above  cited, 
provides  how  this  shall  be  done.  The  regulation  is  a  reason- 
able one,  but  the  question  arises,  whether  it  shall  govern  as 
between  claimants  to  the  benefit,  if  the  order  has  seen  fit  to 
waive  it.  We  think  not.  Its  object,  beyond  doubt,  was  to 
prevent  the  appellee  from  becoming  involved  in  litigation  with 
outside  claimants.  Upon  this  idea  it  was  held  in  the  case  of 
National  Mutual  Aid  Society  v.  Lupoid,  101  Pa.  St.  Ill,  where 
the  certificate  provided:  ''This  certificate  may  be  assigned 
and  transferred  only  by  and  with  the  consent  of  the  associa- 
tion indorsed  thereon,"  and  it  was  done  without  such  ap- 
proval, that  it  was  a  part  of  the  contract,  and  the  society  had 
a  right  to  insist  upon  the  protection  which  it  was  intended  to 
afford. 

The  direction  by  the  insured  to  change  the  benefit  was,  in 
the  case  now  under  consideration,  given  through  the  proper 
channel.  The  subordinate  lodge  referred  it  to  the  proper  au- 
thority, and  it  saw  fit  to  waive  the  regulations  intended  for  its 
benefit,  and  comply  with  the  direction,  although  made  in  an 
informal  manner,  and  without  the  pa3'ment  of  the  fee.  The 
intention  of  the  assured  was  to  change  the  benefit.  He  so 
directed  in  writing;  and  now,  because  he  did  not  do  so  in  the 
formal  manner  prescribed  by  the  law  for  the  benefit  of  the 
order,  it  is  asked  by  a  third  party,  whose  interest  in  the  in- 
surance was  liable  to  end  at  any  time  at  the  will  of  the  assured, 
that  his  intention  shall  be  defeated,  although  the  party  for 
whose  benefit  the  form  was  prescribed  has  seen  proper  to  waive 
it.  Such  a  rule  would  sacrifice  substantial  justice  to  mere 
form.  It  would  tend  to  defeat  the  benevolent  aim  and  pur- 
pose of  the  organization,  and  the  desire  and  intention  of  the 
assured. 

Members  of  the  order  maybe  remote  from  their  lodge;  they 
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may  not  have  their  certificates  with  them,  and  therefore  be 
unable  to  make  the  indorsement  thereon  as  directed,  or  to 
have  it  attested  by  the  recorder  of  their  lodge,  or  its  seal  at- 
tached thereto.  If  the  appellee  chooses  to  waive  these  for- 
malities, it  does  not  lie  in  the  mouth  of  a  third  party  to 
complain.  The  order  is  entitled  to  know  who  is  entitled  to 
the  benefit  fund;  and  the  formal  mode  of  changing  its  direc- 
tion is  for  its  benefit;  while,  upon  the  other  hand,  the  right  of 
the  beneficiary  rests  in  the  mere  will  of  the  assured. 

It  has  been  repeatedly  held  that  a  transfer  of  the  stock  of 
a  corporation  is  valid  as  to  the  parties  to  the  transfer,  although 
not  made  upon  the  books  of  the  corporation  as  required  by  its 
charter  or  by-laws,  provided  it  be  done  in  any  mode  known  to 
the  law  for  the  transfer  of  like  personal  property. 

In  our  opinion  the  letter  of  June  5,  1879,  operated  to  change 
the  direction  of  the  benefit,  inasmuch  as  the  appellee  saw  fit 
to  waive  its  informality;  and  as  the  assured  had  therefore 
done  all  that  was  needed  on  his  part,  the  fact  that  the  ap- 
pellee issued  the  new  certificate  after  his  death  does  not  affect 
the  right  of  the  parties. 

If  the  appellee  were  in  court  with  the  fund  asking  that  the 
conflicting  rights  of  claimants  to  it  be  determined,  and  waa 
silent  as  to  the  informality  of  the  direction  to  change  the 
benefit,  it  seems  to  us  that  the  widow  ought  to  prevail. 

Judgment  affirmed. 


LiTK  Insitrakcb,  waiver  of  forfeitures  provided  for  in  policies:  ConUnentai 
Life  Ins.  Co.  v.  Yung,  113  Ind.  159;  3  Am.  St.  Rep.  630,  note  637. 
Change  of  beneficiary:  Manhattan  Life  Ina.  Co.  v.  Smith,  44  Ohio  St.  166;  68 
Am.  Rep.  806. 

Policy  of  Insubajxcb  on  Lipb  ov  Anothkb,  Taken  by  One  Who  had 
Insurable  Interest  in  It,  for  the  purpose  of  assigning  it  to  a  third  person 
who  had  no  such  insurable  interest,  is  void,  as  a  wagering  policy  in  the 
hands  of  the  assignee:  Keystone  Mut.  Benefit  Ast^n  v.  Norria,  116  Pa.  St. 
446;  2  Am.  St.  Rep.  572. 

AM.  St.  Bxp.,  Vol.  IX.— 1ft 
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Sutton  v.  Head. 

[86  Kkntdcky,  156. 1 

Contracts  iw  Rkstraijjt  of  Trade — Use  and  Occupation  of  Land.  — 
Limitation  ia  reasonable,  and  will  be  enforced,  which  provides  that  "no 
intoxicating  liquors  are  to  bo  sold  on  said  premises  in  less  quantities  than 
five  gallons,"  and  is  inserted  in  a  deed  of  land  because  the  vendor's  store 
and  dwelling-house  were  near  by. 

Restraint  of  Tradk.  —  Injunction  is  proper  remedy  against  willful  viola- 
tion of  restriction  in  deed  not  to  sell  on  the  premises  conveyed  spirituous 
liquors  in  a  less  quantity  than  dve  gallons. 

Parol  Evidence  that  Limitation  as  to  Use  of  Land  Entered  into 
the  Ck>NsiDERATiON  OF  A  Deed  thereof  is  admissible,  although  deed 
may  be  silent  as  to  it. 

Restriction  in  a  Deed  as  to  Sale  of  Liquors  on  the  Premises  Con- 
VEYED  IS  A  Covenant  running  with  the  land,  and  therefore  eflFcctive 
against  a  tenant  or  assignee  of  the  vendee. 

/.  C.  Wickliffe^  for  the  appellant. 

C.  T.  Atkinson,  for  the  appellee. 

Holt,  J.  In  1875,  the  appellee,  F.  M.  Head,  for  the  recited 
consideration  of  fifty  dollars,  conveyed  to  the  appellant  Henry- 
Sutton  a  small  lot  in  the  town  of  New  Hope.  The  deed  con- 
tained this  clause:  "No  intoxicating  liquor.s  are  to  be  sold  on 
said  premises  in  less,  quantities  than  five  gallons."  It  was 
inserted  because  the  vendor's  store  and  dwelling-house  were 
near  by,  and  the  lot  had  been  conveyed  to  him  with  a  like 
restriction  as  to  its  use. 

The  appellant  Sutton  built  a  house  on  it,  which  was  used 
for  various  purposes  for  several  years,  and  until  a  short  time 
before  this  suit  was  brought,  when  he  rented  it  to  the  appel- 
lant Blair  for  saloon  purposes.  The  latter  began  selling  liquor 
in  it  by  the  small,  and  shortly  after  doing  so,  this  action  was 
brought  by  the  appellee  against  the  appellants,  enjoining  such 
use. 

If  the  restriction  is  valid,  then  the  remedy  by  injunction  is 
proper,  because  it  avoids  multiplicity  of  action,  and  aflbrds 
adequate  relief.  Not  only  is  the  limitation  upon  the  use  set 
forth  in  the  deed,  but  it  is  shown  that  it  entered  into  the  con- 
sideration for  the  contract.  This  could  have  been  shown  by 
parol,  even  if  the  deed  were  silent  as  to  it:  Pierce  v.  Woodward, 
6  Pick.  206. 

It  was  one  of  the  most  ancient  rules  of  the  common  law 
that  all  contracts  in  restraint  of  trade  were  void.  We  learn 
from  the  year-books  that  this  was  considered  as  settled  law  in 
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England  as  early  as  the  year  1415;  and  its  courts  would  not 
then  tolerate  the  least  infraction  of  this  rule.  It  was  enforced 
with  much  judicial  severity,  and  doubtless  grew  out  of  the  law 
of  apprenticeship  under  which  no  one  in  that  country  could 
earn  a  livelihood  at  any  trade  until  after  long  service,  and  then 
he  must  continue  in  the  one  adopted  by  him,  or  have  none. 

For  two  hundred  years  the  rule  existed,  without  exception, 
that  all  contracts  in  restraint  of  trade  were  void.  It  was  quali- 
fied, however,  as  the  law  of  apprenticeship  broadened;  and  a 
distinction  was  then  drawn  by  the  cases  of  Broad  v.  Jollyfe, 
Cro.  Jac.  596,  and  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  between 
a  general  and  a  limited  restraint  of  trade. 

Other  decisions  followed  until  it  became  the  settled  English 
rule  that  while  a  contract  not  to  do  business  anywhere  is  void, 
yet  one  stipulation  not  to  do  so  in  a  particular  place,  or  within 
certain  limits,  is  valid.  This  has  always  been  the  rule  in  this 
country.  The  wisdom  of  the  rule  as  qualified  cannot  be 
doubted.  It  is  eminently  suited  to  the  genius  of  our  institu- 
tions. It  prevents  the  building  up  of  monopolies  and  the 
creation  of  exclusive  privileges. 

Contracts  in  general  restraint  of  trade  produce  them;  they 
tend  to  destroy  industry  and  competition  in  a  country,  thus 
enhancing  prices  and  diminishing  the  products  of  skill  and 
energy;  they  impair  the  means  of  livelihood,  and  injure  tlie 
public  by  depriving  it  of  the  services  of  men  in  useful  employ- 
ments. The  law,  therefore,  guards  against  these  evils  by  de- 
claring such  contracts  void:  Pike  v.  Thomas,  4  Bibb,  486;  7 
Am.  Dec.  741. 

This  reasoning,  however,  does  not  apply  to  such  as  impose 
but  a  special  restraint,  as  not  to  carry  on  trade  at  a  particular 
place,  or  with  certain  persons,  or  for  a  limited  reasonable  time. 
The  party  contracting  is  then  left  free  to  exercise  his  trade  or 
transact  business  at  other  places,  other  times,  and  with  other 
persons.  Indeed,  a  particular  trade  may  be  promoted  by  be- 
ing limited  for  a  short  period  to  a  few  persons,  and  the  public 
benefited  by  preventing  too  many  from  engaging  in  the  same 
calling  at  the  same  place. 

If,  therefore,  the  limitation  be  a  reasonable  one,  it  will  be 
upheld:  Grundy  v.  Edwards,  7  J.  J.  Marsh.  368;  23  Am.  Dec. 
409;  Turner  v.  Johnson,  7  Dana,  435. 

The  one  now  under  consideration  is  so;  it  related  to  the  use 
and  occupation  of  the  property;  it  was  a  covenant  running 
with   the   land,  and    therefore    effective  against  a  tenant  or 
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assignee  of  the  vendee;  and  the  appellants  were,  when  enjoined, 
engaged  in  the  willful  violation  of  it:  Stephen's  Nisi  Prius,  1113. 
Judgment  aflQrmcd. 

Restriction  that  Land  hhall  not  bb  Used  for  Manttfacturino,  "or 
any  naaseous  or  ofiPeasive  bnsinoss,"  is  not  contrary  to  public  policy,  nor  iu 
nnrcoaonable  restraint  of  trade:  Wlutney  v.  Union  R.  R.  Co.,  11  Gray,  359; 
71  Am.  Doe.  715;  and  see  Ti-usteesv.  Lynch,  70  N.  Y.  440;  26  Am.  Rep.  616. 
But  compare  Tiiutees  v.  TJiacher,  87  N.  Y.  311;  41  Am.  Rep.  365;  West  Va. 
Tmiisp.  Co.  V.  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600;  4G  Am.  Rep.  527. 

Co.NDrrioN  IN  Deed  against  Selling  Spirituous  Liquoiw  is  valid,  al- 
though such  sales  are  not  illegal:  SmiUiv.  Barrie,  56  Mich.  314;  56  Am.  Rep. 
391. 

Where  Grantee  Binds  Himself  by  Covenant  in  his  Deed  LncmNo 
the  use  of  the  land  purchased  in  a  particular  manner  so  as  not  to  interfere 
with  the  trade  or  business  of  the  grantor,  and  the  covenant  is  valid  as  between 
the  parties,  it  is  also  binding  upon  and  may  bo  enforced  against  a  grantee 
of  the  covenantor  taking  title  with  notice  of  the  restriction,  and  this,  although 
the  assignees  of  the  covenantor  are  not  mentioned  or  referred  to.  It  is  not 
necessary  that  the  covenant  should  be  one  technically  running  with  the  land, 
it  being  sufficient  that  the  purchaser  has  notice  of  it:  Hodge  v.  Sloan,  107 
N.  Y.  244. 
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Bill  of  Lading  does  not  Possess  the  Characteristics  of  Bills  of 
Exchange,  or  other  negotiable  instruments  placed  upon  the  footing  of 
bills  of  exchange.  A  bill  of  lading  docs  not  represent  money,  but  prop- 
erty; it  is  only  negotiable  in  the  sense  that  its  true  owner  may  transfer 
it  by  indorsement  or  assignment  so  aa  to  vest  the  lepjal  title  in  the  in- 
dorsee. 

Owner  of  Bill  of  Lading  may  Pledge  It  as  Collateral  Security  for 
a  debt;  and  possession  of  property  in  transit  may  be  effected  by  trans- 
ferring the  bill  of  lading,  such  transfer  being  regarded  as  equiva- 
lent to  investing  the  pledgee  with  actnal  possession.  The  title, 
however,  is  not  thereby  vested  in  the  pledgee;  but  he  eicquires  a  lien 
thereon,  which,  as  long  as  he  retains  possession,  either  actual  or  sym- 
bolical, is  a  legal  lien,  and  will  prevail  against  any  prior  equities  exist- 
ing on  behalf  of  third  parties,  of  which  he  had  no  notice,  or  of  which  he 
was  not  legally  required  to  take  notice. 

Estoppel.  —  Carrier  of  Property,  Which,  by  the  Terms  of  the  Bills 
OF  Lading,  is  Deliverablb  to  the  Shipper's  Order,  is  Liable  for 
its  value  to  the  true  owner  if  he  delivers  the  property  to  the  consignees, 
or  any  one  else,  without  such  order;  but  where  the  pledgor  of  the  bills 
of  lading  has  been  permitted  by  the  pledgee  to  present  them  to  the  car- 
rier as  his  own,  and  so  obtain  the  property,  the  pledgee  is  estopped  to 
gainsay  what  he  has  thus  sanctioned. 
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Ramsey,  Maxwell,  and  Matthews,  and  Charles  H.  Oibson,  for 
the  appellant. 

William  Lindsay  and  E.  E.  McKay,  for  the  appellee. 

Bennett,  J.  The  appellee  brought  suit  in  the  Louisville 
chancery  court  against  the  appellant  and  the  firm  of  Moise, 
Barbour,  &  Co.,  partners  in  the  grain  business  in  the  citj  of 
Louisville.  The  appellee  sought  by  the  suit  to  recover  judg- 
ment against  the  firm  of  Moise,  Barbour,  &  Co.  on  a  note  for 
five  thousand  dollars,  which  the  firm  executed  to  the  appel- 
lee. The  appellee  also  sought  to  recover  judgment  against 
llic  appellant  for  the  value  of  corn  and  rye,  the  title  to  which 
was  evidenced  by  six  bills  of  lading,  executed  by  the  appel- 
lant as  a  common  carrier,  by  which  the  appellant  undertook 
to  deliver  to  the  firm  of  Moise,  Barbour,  &  Co.,  in  the  city  of 
Louisville,  the  grain  mentioned  in  the  bills  of  lading.  Each 
bill  of  lading  shows  that  the  grain  therein  mentioned  was 
shipped  to  the  order  of  the  shipper,  per  advice  of  Moise,  Bar- 
bour, &  Co.,  and  each  bill  of  lading  was  indorsed  by  the  ship- 
per, and  that  the  firm  of  Moise,  Barbour,  &  Co.  was  the  owner 
of  each  of  them.  It  was  alleged  by  the  appellee  that  Moise, 
Barbour,  &  Co.,  while  they  were  the  owners  of  these  bills  of 
lading,  transferred  and  delivered  them  to  it  in  pledge  as  col- 
lateral security  to  the  above-named  note;  and  that  the  note 
was  due  and  unpaid;  and  that  the  appellant  refused  to  de- 
liver the  grain  to  the  appellee.  The  appellee,  upon  the  fore- 
going allegations,  asserted  its  lien  upon  the  grain,  and  sought 
judgment  against  the  appellant  for  its  value.  The  appellant 
put  in  issue  the  allegations  of  the  appellee  in  reference  to  these 
matters,  and  a  trial  of  the  case  resulted  in  a  judgment  against 
the  appellant  for  the  value  of  the  grain.  This  appeal  is  prose- 
cuted from  that  judgment. 

A  bill  of  lading  does  not  possess  the  characteristics  of  bills 
of  exchange  or  other  negotiable  instruments  placed  upon  the 
footing  of  bills  of  exchange.  The  peculiar  characteristics  of 
these  instruments  rest  either  upon  statute  or  commercial 
usage,  sanctioned  by  express  decision.  A  bill  of  lading  has 
neither  of  these  foundations  to  rest  upon.  It  does  not  repre- 
sent money,  but  property.  No  one  ever  supposed  that  a 
written  obligation  to  pay  so  much  in  property,  or  to  deliver 
such  and  such  property,  possessed  the  characteristics  of  nego- 
tiability in  the  sense  of  a  bill  of  exchange,  or  other  instrument 
placed  upon  the  footing  of  a  bill  of  exchange. 
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Such  instruments  represent  money  in  commercial  usage, 
and  the  innocent  holder  for  value  in  the  usual  course  of  trade 
is  protected  against  all  equities  of  the  antecedent  parties. 
Nor  is  such  innocent  holder's  riglit  affected  by  any  infirmity 
in  such  instruments.  They  are  protected  in  some  cases  against 
the  claim  of  the  rightful  owner;  whereas  the  indorsee  or  as- 
signee of  a  bill  of  lading,  which  is  made  to  the  order  of  the 
shipper,  must  trace  his  title  back  to  its  true  owner.  He  has 
no  greater  right  than  the  true  owner. 

When  it  is  said  that  such  a  bill  of  lading  is  negotiable,  it  is 
only  meant  that  its  true  owner  may  transfer  it  by  indorse- 
ment or  assignment  so  as  to  vest  the  legal  title  in  the  indorsee: 
See  Pollard  v.  Vinton,  105  U.  S.  7. 

A  sale  and  delivery  of  personal  property  by  the  owner  per- 
fects the  title  in  the  vendee.  He  thereby  acquires  a  right  to 
the  property  which  is  superior  to  antecedent  equities  and  liens 
of  which  ho  had  no  actual  notice,  or  such  notice  as  the  law 
requires  him  to  take  cognizance  of. 

Both  a  contract  of  sale  and  delivery  of  personal  property 
are  necessary  to  the  completion  of  title  in  the  vendee.  He 
thereby  acquires  a  right  to  the  property  which  is  superior  to 
antecedent  equities,  liens,  or  executory  sales,  as  between  the 
vendor  and  third  persons,  of  which  he  had,  at  the  time  of  his 
purchase,  no  actual  notice,  or  such  notice  as  the  law  requires 
him  to  take  cognizance  of.  And  where  the  property  is  in 
transit  by  the  carrier,  the  owner  may  deliver  it  to  the  pur- 
chaser symbolically.  This  may  be  done  by  the  owner's  in- 
dorsement of  the  bill  of  lading  to  the  purchaser. 

It  is  said  in  Newsom  v.  TJiornton,  G  East,  41,  that  "a  bill  of 
lading  will  pass  the  property  upon  a  bona  fide  indorsement 
and  delivery,  when  it  is  intended  so  to  operate,  in  the  same 
manner  as  a  direct  delivery  of  the  goods  themselves  would  do, 
if  so  intended.  But  it  cannot  go  further."  In  Hatfield  v. 
Phillips,  9  Mees.  &  W.  G48,  it  is  said:  "As  soon  as  the  goods 
are  landed  and  warehoused  in  the  name  of  the  holder,  that 
holder  then  becomes  possessed  of  the  goods  themselves  in  the 
eye  of  the  law,  and  derives  his  power,  not  from  the  bill  of 
lading,  but  from  such  possession."  But  while  the  cargo  is 
still  at  sea,  or  the  transit  continues  in  any  other  form,  the  bill 
of  lading  stands  for  and  represents  the  goods  themselves,  and 
will  therefore  enable  the  assignee  to  do  as  much,  but  no  more, 
than  he  could  have  done  if  they  had  actually  arrived  and  come 
to  his  possession.     In  Mcycntein  v.  Barber,  L.  R.  2  Com.  P. 
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38,  45,  it  is  said:  "The  bill  of  lading  represents  them  [the 
goods],  and  the  indorsement  and  delivery  of  the  bill  of  lading 
operate  exactly  the  same  as  a  delivery  of  the  goods  themselves 
to  the  assignee,  after  the  ship's  arrival,  would  do." 

So  the  assignment  of  a  bill  of  lading  for  value,  while  the 
goods  are  in  transit,  is  limited  to  the  effect  of  symbolizing 
their  sale  and  delivery,  and  the  assignee  is  thereby  invested 
with  all  the  rights  of  a  purchaser  with  actual  delivery  of  pos- 
session, but  no  more.  It  is  also  well  settled  that  the  owner  of 
a  bill  of  lading  may  pledge  the  same  as  collateral  security  for 
a  debt;  and  as  it  is  indispensable  to  the  validity  of  a  pledge 
that  the  actual  possession  of  the  property  pledged  should  pass 
to  the  pledgee,  the  possession  of  the  property  which  is  sought 
to  be  pledged  while  it  is  in  transit  may  be  efiFected  by  transfer- 
ring the  bill  of  lading.  Such  transfer  of  the  bill  of  lading  is 
regarded  as  equivalent  to  investing  the  pledgee  with  the  ac- 
tual possession  of  the  property.  Such  pledge  does  not  invest 
the  pledgee  with  title  to  the  property;  the  title  remains  in  the 
pledgor;  but  the  pledgee  acquires  a  lien  upon  the  property  for 
the  security  of  his  debt;  and  this  lien,  as  long  as  he  retains 
the  possession  of  the  property,  either  actual  or  symbolical,  is 
a  legal  lien,  which  is  paramount  to,  and  will  therefore  prevail 
against,  any  prior  equities  existing  on  behalf  of  third  parties, 
of  which  the  pledgee  had  no  notice,  or  of  which  he  was  not 
required  by  law  to  take  notice:  Petitt  &  Co.  v.  First  National 
Bank  of  Memphis,  4  Bush,  338. 

As  before  stated,  the  grain  mentioned  in  the  six  bills  of 
lading  in  controversy  was  made,  by  the  terms  of  the  bills  of 
lading,  deliverable  to  the  shipper's  order.  Therefore,  the  title 
to  the  grain  did  not  pass  to  the  consignees,  Moise,  Barbour,  & 
Co.,  but  remained  in  the  shipper;  and  he  could  only  pass  his 
title  to  the  grain  to  the  consignees  by  an  indorsement  of  the 
bills  of  lading.  And  the  appellant,  the  railroad  company, 
had  not  the  right  to  deliver  the  grain  to  the  consignees,  or  any 
one  else,  except  upon  the  order  of  the  shipper.  The  shipper 
reserved  to  himself  the  right  of  property  in  the  grain,  and  the 
railroad  company  undertook  to  transport  it  as  his  property, 
and  to  deliver  it  only  upon  his  order.  And  it  was  the  con- 
tract duty  of  the  railroad  company  so  to  do;  and  if  the  com- 
pany delivered  the  grain  to  Moise,  Barbour,  &  Co.  without 
their  being  the  owners  of  it, — which  fact  should  be  established 
by  the  exhibition  of  the  bills  showing  that  they  were  the  own- 
ers of  them  by  the  indorsement  of  the  shipper, — the  company 
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thereby  rendered  itself  liable  to  the  true  owner  of  the  grain 
for  its  value:  2  Daniel  on  Negotiable  Instruments,  sec.  1740; 
Hutchinson  on  Carriers,  sees.  130,  133. 

The  appellant,  the  railroad  company,  delivered  the  grain  to 
Moise,  Barbour,  &  Co.;  and  there  is  no  doubt  that,  at  the  time 
of  the  delivery,  they  were  the  owners  of  the  grain  which  the 
bills  of  lading  represented.  The  appellee  concedes  this  fact, 
but  it  contends  that,  at  the  time  of  the  delivery,  it  was  in  the 
actual  possession  of  the  bills  of  lading,  and  was  the  owner  of 
them  as  pledgee  for  the  security  of  Moise,  Barbour,  &  Co.'s  in- 
debtedness to  it,  whereby  it  had  a  lien  on  the  grain  itself  to 
pccuro  said  indebtedness. 

If  it  be  true  that,  at  the  time  the  railroad  company  deliv- 
ered the  grain  to  Moise,  Barbour,  &  Co.,  the  appellee  held  the 
actual  possession  of  these,  bills  of  lading  in  pledge  for  the 
security  of  their  indebtedness  to  it,  and  the  railroad  company 
delivered  the  grain  to  Moise,  Barbour,  &  Co.  notwithstanding 
that  fact,  and  without  requiring  them  to  show,  by  the  produc- 
tion of  the  bills  of  lading,  that  they  were  the  owners  of  the 
grain,  they  arc,  in  that  case,  liable  to  the  appellee  for  its  value. 
On  the  other  hand,  if  tlie  grain  was  delivered  to  Moise,  Bar- 
bour, &  Co.  by  their  exhibiting  the  bills  of  lading  to  the  rail- 
road company,  which  showed  that  they  were  the  owners  of 
them,  and  entitled  to  them,  and  that  Moise,  Barbour,  &  Co. 
were  enabled,  by  the  conduct  of  the  appellee,  to  thus  exhibit 
said  bills  as  their  own,  for  the  purpose  of  obtaining  the  deliv- 
ery of  the  grain  to  themselves,  and  whereby  they  did  obtain 
its  delivery  to  themselves,  then  the  appellee  should  not  be  al- 
lowed to  recover  the  value  of  the  grain  from  the  appellant. 

The  railroad  company's  cashier  swears  that  the  company's 
place  of  switching  its  freight  trains  was  in  JefTersonville, 
where  the  freight  remained  until  orders  were  received  where 
to  deliver  it;  that  the  bills  of  lading  were  presented  by 
Jloise,  Barbour,  it  Co.  at  the  Avindow  of  the  cashier's  office, 
and  the  numbers  of  the  cars  traiiscribed  from  the  bills  of 
lading  to  the  books  of  the  company,  and  the  ears  ordered  over 
to  Louisville,  and  the  grain  there  delivered.  While  the  cashier 
swears  that  he  could  not  remember  that  these  indcntical  bills 
were  presented  at  the  cashier's  office  by  Moise,  Barbour,  &  Co., 
yet  he  is  positive  that  they  were  so  presented,  properly  indorsed, 
for  the  reason  that  all  bills  of  lading,  made  to  order  of  the 
shipper,  were  required  to  be  exhibited,  properly  indorsed,  be- 
fore the  company  would  deliver  the  grain;  and  that  a  mem- 
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orandum  of  each  car  containing  the  grain  was  taken  directly 
from  each  bill  of  lading,  from  which  memorandum  the  car 
was  ordered  over  to  Louisville.  And  while  unable  to  recall  to 
memory  the  particular  bills  of  lading  in  controversy,  he  re- 
members that  no  grain  was  delivered  to  Moise,  Barbour,  &  Co. 
on  bills  of  lading  requiring  the  grain  to  be  delivered  to  the 
order  of  the  shipper,  unless  they  presented  the  bills  properly 
indorsed.  The  chancellor  was  of  the  opinion  that  the  cashier 
of  the  company  was  mistaken  as  to  those  particular  bills  of 
lading  having  been  presented  by  Moise,  Barbour,  &  Co.  We 
think  the  evidence  in  the  case  fails  to  show  a  different  state 
of  case.  The  cashier's  evidence  is  strong,  consistent,  and  di- 
rect, and  is  circumstantially  corroborated  by  the  evidence  of 
the  appellee's  cashier.  He  swears  that  it  was  the  agreement 
between  the  appellee  and  Moise,  Barbour,  &  Co.  that  the  lat- 
ter might  withdraw  the  bills  of  lading  deposited  from  time  to 
time  by  depositing  other  bills  of  lading  of  equal  value  in  their 
place.  The  object  of  allowing  the  withdrawals  and  substitu- 
tions was  to  enable  Moise,  Barbour,  &  Co.  to  receive  the  freight 
on  the  bills  of  lading  withdrawn.  He  also  swears  that  not 
only  Moise,  Barbour,  &  Co.,  but  their  clerk,  came  to  the  bank 
whenever  it  suited  them,  took  the  bills  of  lading  in  hand,  and 
made  such  withdrawals  and  substitutions  as  they  saw  proper, 
without  the  supervision  of  any  of  the  bank  officers,  and  with- 
out their  knowledge  of  what  bills  of  lading  were  withdrawn, 
or  what  left  in  their  place,  if  any.  So  we  have  no  proof  that 
these  bills  of  lading  were  in  the  actual  possession  of  the  ap- 
pellee at  the  respective  times  the  grain  was  delivered,  but  we 
have  proof  that  Moise,  Barbour,  &  Co.  had  the  appellee's 
authority  to  withdraw  these  bills  of  lading  for  the  purpose  of 
receiving  the  freight  that  they  represented.  We  also  have 
proof  that  they  and  their  clerk  handled  the  bills  of  lading  at 
pleasure,  and  made  such  changes  as  tliey  pleased.  It  also 
appears  that  they  had  the  opportunity,  furnished  by  the  ap- 
pellee, to  withdraw  these  bills  for  the  purpose  of  receiving  the 
freight  thereon,  and  then  return  them. 

Willi  these  facts  before  us,  we  find  nothing  in  the  record 
that  directly,  or  by  necessary  implication,  contradicts  the  evi- 
dence of  the  company's  cashier.  While  it  may  be  admitted 
that  the  railroad  conjpany  was  not  punctiliously  exact  in  its 
dealings  with  Moise,  Barbour,  &  Co.  as  to  tlie  delivery  of  the 
grain,  yet  it  may  l:c  regarded  as  an  established  fact  that  the 
bills  of  lading  properly  indorsed  were  presented  to  the  com- 
pany by  Moise,  Barbour,  &  Co.,  who  were  in  fact  the  legal 
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owners  of  the  grain  which  the  bills  represented,  but  subject  to 
the  appellee's  lien;  and  that  the  grain  was  delivered  to  them 
on  the  faith  of  the  presentation  of  the  bills  of  lading  properly 
indorsed,  and  the  apparent  ownership  in  Moise,  Barbour,  & 
Co.,  and  that  the  bills  of  lading  were  presented  and  the  grain 
delivered  by  the  conduct  and  authority  of  the  appellee.  There- 
fore, the  proposition  to  allow  the  appellee  to  recover  the  value 
of  the  grain  from  the  appellant,  under  these  circumstances, 
contains  no  element  of  fair  dealing,  no  equit}-,  no  legal  right. 

The  appellee  is  estopped  to  gainsay  and  undo  what  was  au- 
thorized and  sanctioned  by  its  conduct. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case 
is  remanded,  with  directions  to  dismiss  the  appellee's  petition. 

Bills  of  Lading,  Construction  and  Effect  of:  Chandler  v.  Spraijiir,  5 
Met.  30G;  38  Am.  Dec.  404,  aud  note  407-42G;  as  transfer  of  title:  BaiJ:  of 
Rochester  v.  Jones,  4  N.  Y.  497;  55  Am.  Dec.  290,  and  note  299-301;  Fir^tt 
Nat.  Bank  v,  Ege,  109  N.  Y.  120;  4  Am.  St.  Rep.  431,  and  note  435;  con- 
clusiveness of,  as  evidence  of  contract  to  carry :  McFadden  v.  Missouri  Pac 
R.  R.  Co.,  92  Mo.  343;  1  Am.  St  Rep.  721,  and  note  729. 

Fair  and  IIone.st  Acceptance  of  Bill  of  Lading,  without  Dlssknt, 
raises  a  presumption  that  all  limitations  contained  therein  were  brought  to 
the  shipper's  knowledge,  and  agreed  to  by  him:  Merchants^  Dispatch  Co.  v. 
Bloch,  86  Tenn.  392;  6  Am.  St.  Rep.  847. 

Bill  of  Lading  is  not  to  be  Regarded  as  Contract  in  Wrftino,  but 
as  an  admission  on  the  part  of  the  consignor  as  to  his  purpose  at  the  time  of 
making  the  shipment,  and  such  admission  is  subject  to  rebuttal:  McBee  v. 
Crasar,  15  Or.  C2. 
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Trade-mark  may  Consist  of  a  name  or  device,  or  a  peculiar  arrangement 
of  words,  lines,  or  figures,  or  any  peculiar  mark  or  symbol,  not  there- 
tofore in  use,  adopted  and  used  by  a  manufacturer  or  a  merchant  for 
whom  goods  may  be  manufactured,  or  to  designate  tliem  as  those  which 
he  manufactures  or  sells.  It  may  be  put  either  upon  the  article  itself 
or  its  case,  covering,  or  wrapper,  and  is  assignable  with  the  business. 
The  term  cannot  bo  properly  applied  to  a  label;  it  may,  however,  con- 
tain one.  Mere  words  may  not  be  used  as  a  trade-mark,  except  they 
indicate  origin,  ownership,  or  the  maker. 

If  a  Geographical  Name  re  Used  as  Seen,  It  cannot  be  Protected 
as  a  Trade-makk,  but  as  to  a  manufactured  article,  although  the  name 
of  the  place  where  it  is  made  serves  in  no  possible  way  to  indicate  its 
quality  or  composition,  yet  where  the  manufacturer  has  given  it  a  geo- 
grapical  name,  wliich  he  was  tlie  first  to  use  in  connection  witl>  the 
article,  it  may,  from  long  use  in  such  connection,  acquire  a  secondary 
meaning,  and  instead  of  designating  the  place  where  tiie  article  la  Miade» 
indicate  its  origin,  or  that  it  is  the  product  of  a  particular  manufacturer, 
or  made  according  to  bis  method.     When  this  is  the  case,  it  becomes  a 
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valid  trade-mark.  A  distinction  shonld  be  made  between  the  use  of  a 
geographical  name  indicating  a  particular  manufacture  of  a  certain  per- 
8on,  and  its  use  in  describing  a  natural  product  of  a  particular  locality. 

Injuuction.  —  A  Person  13  Entitled  to  be  Protected  in  tue  Use  of 
A  Particular  Label  or  Wrapper  as  much  as  in  the  use  of  a  trade- 
mark. One  may  not  use  the  label  of  another  or  a  colorable  imitation. 
The  simulation  need  not  be  exact;  the  copy  may  be  made  with  slight 
changes  even.  If  it  be  substantially  imitated,  and  so  essentially  alike 
that  persons  of  ordinary  observation  and  the  unsuspecting  public  are 
likely  to  be  deceived,  it  is  sufficient  to  authorize  equitable  intervention 
by  injunction. 

Plkadino.  — Defect  of  Partie.s  Shown  by  the  Petition  and  not  Db- 
BITTRRED  TO  13  WAIVED  Under  Section  92  of  the  Kentucky  Civil  Code. 

R.  W.  Woolley  and  Z.  Gibbons,  for  the  appellant. 

Simrall  and  Bodley,  and  Beattie  and  Winchester,  for  the  ap« 
pellee. 

Holt,  J.  This  case  presents  some  interesting  and  rather 
novel  trade-mark  questions. 

As  early  as  1810,  one  Burrowes  began  to  make,  by  a  secret 
process,  a  particular  kind  of  mustard,  at  Lexington,  Kentucky. 
It  soon  became  noted  for  its  excellence,  and  widely  known  as 
"  Burrowes'  Lexington  Mustard,"  or  more  commonly  as  "  Lex- 
ington Mustard."  By  this  name  it  was  quoted  in  the  market, 
and  soon  had  an  extensive  sale  at  a  high  price.  It  was  put 
up  in  round  tin  cans  of  different  sizes,  with  a  label  upon  each, 
of  this  character,  in  size,  color,  letters,  words,  and  other  in- 
dicia:— 


,->  Best  Supeifme- 
FZOURofMUSTARD 

jt-S^ Manuf  <?  by  "-^^ 

Keep  it  dry  &■  cool  Mix  into  a 
batlerwith  ColdWaleronehour 
before  using  on  the  table. 

Pronauncfid  by  Phytieuins  the  best 
mu^toj-d  in  the  world  fsT prompt  artuyn. 
Beware  i>f<rfli^rL  atjelspiirporiing  to 
be  the  same  as  meuie  atLexmgtanJfy. 
as  they  are  nicked  counterftiti 

TTxgright  use  oftherejources  God 
has  given  as.  is  the  yvoy  tc prosper 
anei  t^r perpetuate,  our prtvUeges. 


Burrowes  continued  to  manufacture  and  put  it  upon   the 
market  in  this  form,  and  tlms  labeled,  for  nearly  or  perhaps 
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quite  thirty  years;  and  until  his  death,  or  near  it,  in  or  near 
1841,  when  hie  wife  succeeded  to  the  business,  and  carried  it 
on  in  the  same  way  for  several  years,  and  until  it  was  trans- 
ferred to  her  son,  Samuel  D.  McCuUough.  He  appears  at  first 
to  have  continued  the  use  of  the  same  label;  but  subsequently 
used  a  different  one,  of  the  following  character,  and  in  which 
the  word  "  Lexington"  is  similarly  used,  save  as  to  place:  — 


SAM'L  D.  M'CULLOUGH.  ^ 

SOLE    MANUFACTURER    OF 

BURROWES    MUSTARD, 

LEXINGTON,  KY. 


ALL  OTHER   BRANDS.PURPORT  I NC    TO  BL 
"LEXINGTON   MUSTARD'.' 0R"THE 
SAME  AS  MADE  AT    LEXI  N  CTON  ,  KY.; ' 
V  ARE    WICKED   COUNTERFEITS. 


V 


He  continued  the  business  until  1869,  when  he  sold  out  to 
the  firm  of  Yates  and  Dudley;  and  they  carried  it  on  until  July, 
1877,  when  they  transferred  it  to  the  appellee,  J.  H.  Brand. 

While  conducted  by  them,  they  used  upon  their  packages 
this  label:  — 


YATES   &  DUDLEY, ^^ 

SUCCESSORS     TO    S. D.  M' CULLOU  GH, 

SOLE  MANUFACTURERS  OF 

BURROWES  MUSTARD 

LEXINGTON.  KY. 

KEEP  ITDRY&  COOL.MIX  WITH  NOTHING  BUT  COLD  WATER 
INTO  ATHIN  BATTER  ONE  HOUR  BEFORE  USING  ONTHETABLE 


ALL  OTHER     BRANDS.  PURPORTING  TO  BE 
"LEXINGTON    MUSTARD.'OR"  THE 
SAME     AS    MADE   AT    LEXI  NGTON,  KY. 

ARE     WICKED   COUNTERFEITS.  ^ 


They  also  used  another  label,  different  in  color  and  other 
respects,  upon  which  were  these  words  inter  alia:  "  Burrowes' 
Celebrated  Lexington  Mustard.  Manufactured  by  Yates  and 
Dudley,  Lexington,  Ky."  They  advertised  it  as  "  Burrowes' 
Lexington,  Ky.,  Mustard,"  and  appear  to  have  branded  some 
of  their  cans,  "  Burrowes'  Lexington  Mustard." 

Their  contract  of  sale  with  the  appellee,  Brand,  dated  July 
12,  1877,  speaks  of  it  as  "Burrowes'  Lexington,  Ky.,  Mustard." 
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It  had  been  manufactured  during  all  this  time  in  the  same 
building  probably,  and  certainly  in  the  same  locality;  and 
Brand  continued  to  so  make  it  from  about  the  Ist  of  August, 
1877,  until  September  following,  when  he  associated  one  Os- 
borne with  him,  and  removed  the  business  to  Louisville, 
Kentucky,  where  it  was  conducted  under  the  firm  name  of 
John  H.  Brand  &  Co.  They  used  two  labels  upon  their  cans 
or  packages,  the  following  being  that  known  as  their  blue 
label,  and  which  was  used  upon  the  round  cans:  — 


JNO.H.BRANDg^CO. 

LOUISVILLE  ,    KY. 

SUCCESSORS  TO  YATES  &  DUDLEY. 

SOLE    MANUFACTURERS    OF 

BURROWES      LEXINGTON 
MUSTARD. 

KEEP  IT  DRY&COOL, MIX   WITH  NOTHING    BUT    COLD    WATER 
INTO   A  THIN  BATTER    ONE   HOUR  BEFORE   USING  ON   THE   TABLE 


ALL    OTHtR     BRANDS,  PURPORTING    TO    BE 
LEXINGTON   MUSTARD     OR    THE     SAME 
AS  WAS  MADL  BY    BURROWE.S   AT  LEXINGTON,  KY. 
V  ARE       WICKED    COUNTERFEITS.  /^ 


The  ground  color  of  the  other  was  yellow,  with  various  de- 
vices and  words  upon  it,  among  them  being  "Burrowes'  Cele- 
brated Lexington  Mustard";  and  it  was  used  upon  the  square 
cane.  They  subsequently  also  used  the  following  label,  which,, 
as  will  be  seen,  is  almost  identical  with  that  used  by  Burrowes: — 


FL  OUR  OF  MUSTARD 

•    ?  Jito,^      MANuro  BY  ^-v 
~""'=^^;;^I.OUISVnjXJir. 

A^^^"^     SUCCESSORS  TO    "'??«  C« 

Keepitdry&-cool.Mix  into  a 

Ibatterwjth  Cold  waterone  Hour 
before  usingon  the  table. 
F^onouTUtd  by  Pfii/.iicians  the  best 
m^i^tar<i  m  the  world  for  ^omfiC  aclmn 
I  BtMinre  ofottter  I,  abets  futrixcrting  /o 
be  the  same  as  made  cu  Luitu}tort/,  Kj. 
OS  Mi&y  are-  wixkeH'  ccnnlerfet^j. 

Tlie.  ti-ght  use  of  tlie.  resourcef  (lod/ 
fuisaiffn  IIS  is  the  ttaij  to /irpspcr, 
arut  to  perpeUuiltl-  uur  {trmiUgcs. 


\l 
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And  also  by  printed  placards  advertised  their  manufacture  as 
"Burrowes'  Lexington  Mustard."  So  far  as  shown,  however, 
all  of  the  labels  and  advertisements  used  after  the  removal  to 
Louisville  showed  upon  their  face  that  the  firm  was  located 
there. 

The  tin  cans  used  in  putting  up  the  mustard  were  round, 
with  flat  tops,  around  which  were  pasted,  in  order  to  more 
securely  fasten  ihfin,  strips  of  light  red  or  brownish  cotton 
cloth. 

The  appellant,  Metcalfe,  began  to  make  mustard  at  Lexing- 
ton about  1873,  and  has  so  continued  ever  since.  Some  two  or 
three  years  before  Yates  and  Dudley  sold  out,  he  used  a  blue 
label,  but  upon  his  square  cans  only,  and  it  was,  according  to 
his  own  testimony,  quite  difTerent  and  easily  distinguishable 
from  the  blue  one  used  by  tliem,  and  that  subsequently  used 
by  the  appellee.  Brand.  It  is  not  exhibited  in  the  record;  but 
Metcalfe  testifies,  without  contradiction,  that  it  contained  the 
words,  "H.  C.  ^letcalfu's  Improved  Lexington,  Kentucky, 
Mustard."  In  November,  1877,  lie  for  the  first  time  began 
to  use  upon  his  round  tin  cans,  corresponding  in  size  and 
shape  with  those  then  in  u.se  by  the  appellee.  Brand,  both  the 
following  label  and  a  .strip  of  cloth  similar  in  all  respects  to 
that  tiicn  employed  by  Brand:  — 


H.CMETCALFE'S 

LEXINGTON. KENTUCKY 

MUSTARD. 

KEEP  IT  DRY  &COOL,MIX  WITH  NOTHINGBUT  COLD  WATER 
INTOATHIN  BATTER  ONEHOUR  BEFOREUSING  ONTHETABLE 


ALL  OTHER  BRANDS.PURPORTINGTOBE 
LEXINGTON  MUSTARD,' OR"  THE 
SAME  AS  MADE  AT  LEXINGTON,  KY. 
ARE  WICKED  COUNTERFEITS. 


lie  al.--o,  in  December,  1878,  moved  his  manufactory  into  the 
same  building  where  tlic  Burrowes  nuistard  liad  formerly 
been  made. 

The  lower  court  held  that  tlie  appellee,  Brand,  had  an  ex- 
clusive right  to  use  the  words  "  Burrowes'  Lexington  Mus- 
tard"'; that  th'.'  appellant,  Mrtcalle.  had  the  riglit  to  use  the 
words  ■•  II.  ('.  Metcalfe's  Lrxingioii,  iCentucky,  Mustard";  but 
that  liis  p.iekage,  with  ll.(j  strip  ui'  li-ht  red  cloth  around  its 
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top,  and  the  blue  label  upon  it,  was  an  illegal  imitation  of 
Brand's  package,  and  he  was  enjoined  from  using  it,  and  from 
packing,  labeling,  or  marking  his  mustard  with  any  colorable 
imitation  of  Brand's  blue  label,  and  also  from  using  the  words 
of  caution  on  his  (Metcalfe's)  label,  from  the  end  of  the  first 
line,  and  after  the  word  "be,"  to  the  word  "made,"  on  the  third 
line.     He  now,  by  this  appeal,  complains  of  this  injunction. 

The  court  below  declined  to  decide  whether  Metcalfe  could 
use  the  words  "  Lexington  Mustard,'-  or  "  Lexington,  Ken- 
tucky, Mustard,"  without  being  preceded  by  his  name;  but 
decided  that  he  might  use  the  round  tin  can,  or  cotton 
strips  to  bind  the  top,  or  a  paper  label,  provided  they  were  not 
io  combined  as  to  colorably  imitate  Brand's  package.  The 
appellee,  Brand,  by  a  cross-appeal,  also  complains,  insisting 
that  he  has  an  exclusive  right  to  the  use  of  the  word  "  Lex- 
ington "  as  a  trade-mark  in  connection  with  the  word  "  Mus- 
tard," and  its  manufacture.  These  complaints,  therefore, 
present  two  questions:  1.  Has  the  appellee,  Brand,  an  exclu- 
sive right  to  the  use  of  the  word  "*Lexington"  as  the  name,  or 
part  of  the  name,  of  his  mustard?  2.  Has  the  appellant,  Met- 
calfe, wrongfully  and  so  far  imitated,  by  label  or  otherwise, 
the  article  manufactured  and  oflered  for  sale  to  the  public  by 
Brand  as  to  authorize  equitable  interference? 

The  law  as  to  trade-marks  is  by  no  means  ancient.  It  is 
one  of  the  results  of  multiplied  invention  and  modern  commer- 
cial growth.  Especially  is  the  doctrine  of  equitable  interven- 
tion for  their  protection  of  recent  origin.  The  right  to  sue  for 
their  improper  use  doubtless  arose  originally  from  the  com- 
mon-law right  to  maintain  an  action  for  a  false  representation; 
and  as  the  wrong  was  calculated  to  work  an  injury,  not  only 
to  the  purchaser,  but  to  the  maker  or  manufacturer  of  the  ar- 
ticle, a  right  of  action  at  common  law  was  given  to  the  latter 
in  such  a  case.  Then  the  common  law  advanced  another 
step.  It  was  held  that  although  the  original  purchaser  was  not 
deceived,  but  knew  who  was  the  real  manufacturer,  yet,  if  the 
trade-mark  was  put  upon  the  article  in  order  to  deceive  a 
future  purchaser,  and  cause  the  public  to  believe  that  it  was 
the  manufacture  of  the  person  to  whom  the  trade-mark  in  fact 
belonged,  then  this  entitled  him  to  sue,  because  it  was  equally 
a  deception.  Next,  the  courts  of  equity  —  a^quitas  supplet 
legem — declared  that  although  a  person  had  honestly  pur- 
chased goods  from  one  maker  with  the  trade-mark  of  another 
upon  them,  or  had  manufactured  them  to  order,  not  knowing 
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that  he  was  wrongfully  putting  the  trade-mark  of  another 
upon  them,  yet  he  could  not  put  them  upon  the  market,  be- 
cause it  would  both  injure  the  true  owner  of  the  trade-mark 
and  deceive  the  public.  Thus  gradually  the  law  extended 
its  protecting  arm  until  the  right  of  the  first  user  to  what  is 
known  as  a  trade-mark  was  recognized,  the  underlying  prin- 
ciple being,  that  one  person  shall  not  be  permitted  to  sell  his 
goods  as  those  of  another,  or  use  the  means  likely  to  lead 
thereto,  thus  not  only  injuring  such  other  person,  but  deceiv- 
ing the  public. 

It  will  aid  us  in  the  consideration  of  this  case  to  first  see, 
under  the  rule  of  stare  decisis,  what  principles  of  this  branch 
of  the  law  are  to  be  regarded  as  settled.  It  is  somewhat  diffi- 
cult to  give  a  concise  definition  of  a  trade-mark.  It  may  con- 
sist, however,  of  a  name  or  a  device,  or  a  peculiar  arrangement 
of  words,  lines,  or  figures,  or  indeed,  any  peculiar  mark  or 
symbol,  not  theretofore  in  use,  adopted  and  used  by  a  manu- 
facturer, or  a  merchant  for  whom  goods  may  be  manufactured, 
to  designate  them  as  those  which  he  manufactures  or  sells. 
It  may  be  put  either  upon  the  article  itself,  or  its  case,  cover- 
ing, or  wrapper,  and  is  assignable  with  the  business.  The 
term  cannot  be  properly  applied  to  a  mere  label.  It,  bow- 
ever,  may  contain  one.  It  may  be  the  vehicle  or  embodiment 
of  it.  The  object  is  to  show  the  origin  of  the  article.  The 
general  rule  is  against  the  use  of  mere  words  as  a  trade-mark. 
An  exception  to  this,  however,  is  where  they  indicate  origin, 
ownership,  or  the  maker.  If  they  are  of  common  use,  indicat- 
ing merely  kind  or  quality,  —  as,  for  instance,  "superfine,"  or 
"first  quality,"  or  are  merely  descriptive  of  the  nature  of  the 
article,  or  of  a  generic  character,  as  "  hemp  "  or  "  cotton,"  —  then 
they  cannot  be  so  appropriated:  AmosJceag  Mfg.  Co.  v.  Spear, 
2  Sand.  599;  Boardman  v.  Meriden  Britannia  Co.,  85  Conn. 
402;  95  Am.  Dec.  270;  Helmhold  v.  Helmbold  M/g  Co.,  17  Am. 
Law  Reg.,  N.  S.,  169;  Manufacturing  Co.  v.  Trainer,  101 
U.  S.  51.  Such  words  are  the  common  property  of  all  men. 
They  may  be  used  truthfully  by  one  man,  without  infringing 
upon  another's  right,  or  creating  a  possibility  of  the  public 
being  thereby  deceived.  Thus  the  word  "  hemp  "  is  a  generic 
one,  embracing  the  hemp  of  every  man.  The  mark  "A  No.  1," 
upon  a  firkin  of  butter,  is  a  common  one,  indicating  its  quality. 
A  trade-mark  must  be  specific.  It  must  mark  the  goods  of 
the  manufacturer  as  his  goods,  and  not  as  his  in  common  with 
all  other  persons. 
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Keeping  in,  mind  the  above  rules,  which  we  think  will  be 
conceded  as  now  settled,  we,  in  the  light  of  them,  proceed  to 
the  consideration  of  a  question  which  is  by  no  means  beyond 
dispute.  It  is,  Can  a  person,  under  any  circumstances,  ac- 
quire a  trade-mark  right  in  the  name  of  a  place  when  asso- 
ciated with  the  name  of  the  article  manufactured  by  him? 
In  other  words,  could  the  appellee.  Brand,  acquire  an  exclu- 
sive right  to  use  the  word  "Lexington"  as  part  of  the  name 
of  his  mustard?  It  is  clear  that  prior  use  by  him  is  essential 
to  such  a  claim:  Manufacturing  Co.  v.  Trainer^  supra.  If  he 
had  acquired  such  right,  then  he  could  continue  to  use  it  after 
the  removal  of  his  manufactory  to  Louisville,  provided  he  did 
so  without  fraud.  Equity  will  not  protect  a  trade-mark  that 
expresses  a  falsehood  as  against  one  which  expresses  a  truth. 
To  do  so  would  sanction  a  fraud:  Helmbold  v.  Helmbold  Mfg. 
Co.,  supra.  It,  however,  appears  that  the  appellee's  packages 
of  mustard,  put  up  after  the  removal,  always  located  the  firm 
in  Louisville. 

If  a  geographical  name  be  used  as  such,  it  cannot  be  pro- 
tected as  a  trade-mark.  Clearly,  all  persons  living  in  a  town 
or  city  may  use  its  name  as  an  address;  and  of  course  many 
persons  may  make  the  same  article  in  the  same  town,  and 
show  that  it  is  so  manufactured,  by  having  the  name  of  the 
place  stamped  upon  it,  or  printed  upon  the  label  or  covering, 
as  their  address  or  place  of  business.  Otherwise,  monopolies, 
which  are  destructive  of  individual  right  and  public  interests, 
would  be  created  and  fostered.  The  right  of  one  person  to 
appropriate  the  name  of  a  region  of  country  to  the  exclusion 
of  others  who  produce  or  sell  a  similar  product  of  the  same 
region,  may  be  regarded  as  settled  by  the  supreme  court  in 
Canal  Company  v.  Clark,  13  Wall.  311,  commonly  known  as 
the  "  Lackawanna  Coal  Case."  Lackawanna  is  the  name  of 
a  considerable  region  of  country.  Lackawanna  coal  is  a  nat- 
ural product  of  that  regibn,  and  the  name  was  descriptive  of 
the  general  character  or  quality  of  the  product.  It  not  only 
indicated  the  place  from  whence  the  coal  came,  but  the  gen- 
eral quality  of  the  article.  Being  generic  and  thus  descrip- 
tive, it  was  held  that  each  of  the  contestants  had  a  right  to 
call  his  coal  "Lackawanna  coal";  but  this  case  cannot  be 
regarded  as  holding  that  the  name  of  a  place  can,  under  no 
circumstances,  become  a  trade-mark.  The  general  qualities 
of  a  natural  product  are  indicated  by  the  name  of  the  region 
from  whence  it  comes.     All  have  a  right  to  sell  it,  and  in 
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doing  60,  to  call  it  by  the  name  of  the  section  whore  it  is  pro- 
duced, or  from  whence  it  originally  came,  as  that  in  effect 
describes  the  article. 

Such  ft  name  indicates  the  quality,  and  not  the  producer  or 
the  ownership.  All  may  use  it  with  equal  truth.  It  is  not 
like  a  sale  of  one  man's  goods  as  those  of  another.  There  is 
no  invasion  of  a  man's  business  reputation,  and  no  imposition 
practiced  upon  the  public.  For  these  reasons,  such  phrases 
as  *'  Sea  Island  Cotton,"  "  Hungarian  Grass,"  "  Kentucky 
Hemp,"  or  "  Virginia  Tobacco,"  will  not  be  protected  as  trade- 
marks. This  is  not  so,  however,  of  a  manufactured  article. 
The  name  of  the  place  where  it  is  made  serves  in  no  possible 
way  to  indicate  its  quality  or  composition;  and  where  the 
manufacturer  has  given  it  a  geographical  name,  which  he  was 
the  first  to  use  in  connection  with  the  article,  it  seems  to  us 
that  it  may,  from  long  use  in  such  connection,  acquire  a 
secondary  meaning;  and  instead  of  designating  the  place 
where  the  article  is  made,  indicate  its  origin,  or  that  it  is  the 
product  of  a  particular  manufacturer,  or  made  according  to 
his  method.  When  this  is  the  case,  it  becomes,  in  our  opin- 
ion, a  valid  trade-mark.  It  then  designates  the  particular 
goods  of  this  one  man.  The  public  so  understand  it;  and 
this  is  the  aim  and  end  of  a  trade-mark.  The  name  is  no 
longer  used  to  indicate  the  place  where  they  are  made,  but 
becomes  the  name  of  his  goods.  It  gives  notice  that  he  is 
the  maker.  It,  by  reason  of  first  and  continued  use,  and 
association  with  the  name  of  the  article  made  or  sold  by  him, 
acquires  an  understood  reference  to  him.  It  is  the  trade  de- 
nomination of  his  article.  It  acquires  a  secondary  meaning 
in  connection  with  a  particular  manufacture. 

Thus  we  will  suppose  that  John  Doc  has  for  years  made  at 
Mt.  Sterling,  Kentucky,  a  revolving  book-case,  which  he  has 
called  during  all  that  time  the  ''  Mt.  Sterling  Revolving 
Book-case."  The  materials  out  of  which  he  constructs  it  come 
from  difierent  places;  no  one  else  has  made  such  a  case  there,  or 
used  this  name;  and  it  does  not  express  in  any  way  the  quality 
of  the  article,  save  as  referring  to  Doe  as  the  maker.  The  pub- 
lic, when  they  ask  in  the  market  for  the  "  Mt.  Sterling  Revolv- 
ing Book-case,"  understand  that  it  is  the  one  manufactured 
by  him. 

The  name  "  Mt.  Sterling."  as  used  in  this  connection  and 
under  such  circumstances,  indicates  the  particular  book-case 
of  this  one  man    His  skill  has  given  it  excellence  and  reputa- 
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tiou  in  the  market,  and  justice  to  him,  as  well  as  the  protec- 
tion of  the  public,  require  that  its  name  should  be  protected  as 
a  trade-mark.  It  will  create  no  monopoly.  Upon  the  con- 
trary, it  will  serve  to  stimulate  invention  and  competition.  It 
will  not  hinder  Richard  Roe  or  others  from  making  the  same 
article  at  the  same  place,  and  using  the  name  of  the  place 
merely  geographically  or  to  show  their  place  of  business  or  as 
their  address;  but  they  must  not  use  it  as  the  name  of  their 
book-case.  Indeed,  unless  they  aim  to  deceive  the  public, 
they  would  not  desire  to  so  use  it.  If  their  article  is  as  good 
or  better  than  that  of  Doe,  there  would  be  no  incentive  to  do 
so.  It  will  not  do  to  say  in  such  a  case  that  as  Roe's  manu- 
factory is  at  ^It.  Sterling,  therefore  he,  a  new-comer,  may  give 
his  book-case  the  same  name  as  Doe's,  because  equity  will  not 
enjoin  against  telling  the  truth.  It  is  done  for  deceit;  and 
when  so  done,  it  cannot  be  said  in  a  true  sense  that  it  is  done 
truthfully.  It  is  at  best  but  a  nominal  truth,  amounting  to  a 
deception.  There  is  really  a  false  representation,  which  equity, 
from  a  sense  of  common  justice,  will  enjoin.  A  person's  name 
may  be  a  trade-mark,  as  "  Decker  Brothers "  upon  pianos. 
There  may  be  other  brothers  of  the  same  name,  and  they 
could  in  a  certain  sense  truthfully  use  the  same  name  upon 
pianos,  which  they  might  subsequently  begin  to  manufacture; 
and  a  man  cannot  be  deprived  of  the  right  to  use  his  own 
name;  but  in  such  a  case  he  must  use  it  as  his  own  name,  and 
not  as  the  name  of  his  goods. 

Each  case  must,  of  course,  turn  upon  its  own  particular  cir- 
cumstances. Browne  on  the  Law  of  Trade-marks,  section  192, 
says:  "A  word  may  be  considered  to  be  geographical  or  not 
according  to  the  circumstances  of  the  case,"  and  evidently  a 
distinction  should  be  drawn  between  the  use  of  a  geographical 
name,  indicating  the  particular  manufacture  of  a  certain  per- 
son, and  its  use  in  describing  a  natural  product  of  a  particular 
locality,  possessing  qualities  depending  upon  the  place. 

The  above  view,  we  think,  is  supported  by  both  reason  and 
authority.  We  shall  refer  to  but  few  cases,  although  many 
have  been  examined. 

In  the  Anatolia  Liquorice  Case,  10  Jur.,  N.  S.,  550,  the  com- 
plainants were  manufacturers  of  a  new  character  of  liquorice 
out  of  materials  obtained  from  different  places,  upon  which 
they  stamped  the  name  "Anatolia."  The  name  as  used  was 
held  to  be  a  trade-mark.  Mr.  Browne,  in  speaking  of  tliis 
case,  says:  "This  is  a  recognition  of  the  doctrine  that  a  geo- 
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graphical  name  may  cease  to  be  merely  such,  and  acquire  a 
new  function  as  an  arbitrary  symbol:  Browne's  Law  of  Trade- 
marks, sec.  184. 

The  Glenfield  Starch  CaaCy  L.  R.  6  H.  L.  508,  appears  to  have 
been  well  considered.  There  the  plaintiffs,  as  in  this  case, 
were  the  assignees  of  the  business,  and  had  removed  their 
manufactory  from  the  little  village  of  Glon6cld  to  Paisley,  but 
still  continued  to  use  the  word  *' Glenfield"  upon  their  starch. 
The  defendant,  residing  at  Glenfield,  and  doing  business  in 
the  very  house  previously  used  by  the  plaintiffs,  began  to 
make  what  he  termed  upon  his  labels  "Glenfield  Starch." 
He  was  enjoined  from  so  using  the  name:  Siegert  v.  Findlater, 
L.  II.  7  Ch.  Div.  801,  Is  to  the  same  effect. 

The  opinions  in  Newman  v.  Alvord,  51  N,  Y.  189,  10  Am. 
Rep.  588,  and  Lea  v.  Wolf,  15  Abb.  Pr.,  N.  S.,  1,  appear  to 
have  been  based  mostly  upon  an  intended  fraud;  but  where  a 
trade-mark  is  infringed,  the  false  representation,  either  directly 
or  indirectly  made,  is  really  the  essence  of  the  wrong. 

The  Moline  plow  case  {Candee,  Swan,  <S:  Co.  v.  Deere  d:  Co., 
54  111.  439;  5  Am.  Rep.  125),  and  that  of  the  BrooUyn  White 
Lead  Co.  v.  Mnsury,  25  Barb.  416,  do  not,  when  closely  ex- 
amined, raise  any  conflict.  In  the  one  the  word  "Moline" 
was  used  as  an  address,  while  in  the  other  the  complainant 
was  not  the  first  user  of  the  word  "Brooklyn.' 

In  the  case  now  in  hand,  however,  there  is  a  conflict  of  tes- 
timony as  to  the  prior  use  of  the  word  '"  Lexington,"  in  connec- 
tion with  the  word  "mustard."  The  labels  of  Burrowes  show 
that  he  used  it  as  an  address.  There  is  evidence  tending  to 
show  that  both  McCullough  and  Yates  and  Dudley  used  it 
both  ways.  One  of  their  labels  indicates  its  use  as  a  part  of 
the  name  of  their  article,  while  another  shows  it  as  an  address 
merely.  There  was  at  most  no  uniformity  as  to  its  use  by 
them.  It  is  shown  that  Metcalfe  used  it  in  connection  with 
the  word  "mustard"  upon  a  former  label  of  his,  and  while 
Yates  and  Dudley  were  engaged  in  the  business;  but  the  exact 
time  wh'-u  he  began  to  do  so  does  not  appear,  further  than 
that  it  was  two  or  three  years  before  they  sold  to  Brand.  The 
evidence  that  either  Metcalfe  or  Yates  and  Dudley  used  it 
with  any  uniformity  as  a  distinctive  part  of  the  name  of  their 
article  is  not  of  a  satisfactory  character.  This  uncertain  use, 
whether  as  an  address  or  as  the  name  of  the  article,  together 
with  the  doubt  necessarily  arising  therefrom  as  to  the  prior 
use  in  the  last-named  way,  forbid   either  party  to  this  con- 
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troversy  from  appropriating  the  word  "  Lexington,"  in  and  of 
itself,  to  his  exclusive  use  as  a  trade-mark. 

It  was  settled  by  the  leading  case  of  Amoskeag  Co.  v.  Spear, 
supra,  and  a  line  of  cases  following  it,  that  such  a  right  will 
not  be  declared  or  protected  unless  clearly  shown;  and  in  the 
Moline  plow  case  it  was  said:  "The  mark  must  be  so  clear 
and  well  defined  as  to  give  notice  to  others,  and  must  not  be 
deviated  from  at  the  suggestion  of  whim  or  caprice." 

This  rule  does  not  of  course  interfere  with  the  right  of  the 
Bame  person  to  two  different  trade-marks;  but  if  he  seeks  to 
appropriate  one  to  himself,  he  must  do  it  by  no  uncertain  use. 

The  question  whether  the  appellant,  Metcalfe,  has  so  far 
imitated  the  packages  of  the  appellee,  Brand,  as  to  entitle  the 
latter  to  protection  from  a  court  of  equity,  remains  to  be  con- 
sidered. 

Every  manufacturer  has  a  right  to  indicate  his  goods  in 
some  way,  as  by  a  particular  label  or  wrapper.  The  law  gives 
this  right,  not  only  to  secure  to  him  the  just  reward  of  his 
skill  and  enterprise,  but  to  protect  the  public  from  imposition 
and  fraud.  This  is  the  basis  of  all  legal  interference  in  trade- 
mark cases,  and  upon  principle,  a  person  is  as  much  entitled 
to  be  protected  in  the  use  of  a  particular  label  as  in  the  use  of 
a  trade-mark.  If  one  uses  the  label  of  another,  or  a  colorable 
imitation  thereof,  it  is  a  false  representation,  done  for  the  pur- 
pose of  imposing  his  goods  upon  the  public  as  those  of  his 
rival  in  trade,  thereby  injuring  the  one  and  defrauding  the 
other.  Equity  will  not  permit  the  use  of  means  that  are  cal- 
culated to  deceive  and  to  divest  another  of  his  right.  It  will 
not  permit  A  to  sell  his  goods  as  those  of  B,  or  use  means  con- 
tributing to  this  end;  and  in  preventing  him  from  so  doing, 
it  proceeds  both  upon  the  ground  of  protection  to  A's  right  and 
the  public  interest.  The  simulation  need  not  be  exact.  The 
label  or  covering  need  not  be  copied  with  slight  changes  even. 
If  it  be  substantially  imitated,  and  so  essentially  alike  that 
persons  of  ordinary  observation  and  the  unsuspecting  public 
are  likely  to  be  deceived,  it  is  suflBcient  to  authorize  equitable 
intervention.  There  need  be  no  mala  mens  toward  the  first 
purchaser  of  the  imitation  article.  The  simulation  may  en- 
able him  to  retail  it  as  the  genuine  article,  but  at  a  lower  price, 
and  thus  injure  the  manufacturer  and  delude  the  public. 
Here,  again,  each  case  must  depend  upon  its  own  circum- 
stances. 

How  is  it  in  this  one?    We  have  before  us  two  round  tin 
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cans  of  the  same  size.  The  tops  of  each  are  fastened  with  a 
strip  of  similar  colored  cloth.  One  has  upon  it  the  blue  label 
of  Brand,  and  the  other  the  blue  label  of  Metcalfe.  A  glance 
is  sufficient  to  satisfy  one  of  the  resemblance  of  the  two  pack- 
ages, it  is  so  striking.  Wc  would  disbelieve  the  evidence  of 
our  senses  if  we  were  to  doubt  that  the  one  is  an  imitation  of 
the  other.  As  to  the  labels,  the  size  is  the  same;  the  ground 
color  is  the  same;  each  has  a  white  border;  the  letters  are  of 
the  same  color,  and  strikingly  alike  in  size;  the  direction.^  for 
use  are  the  same,  and  the  words  of  the  caution,  although  odd, 
nearly  resemble.  It  is  noticeable  that  the  label  of  the  appellee 
greatly  resembles  the  blue  label  of  both  McCullough  and 
Yates  and  Dudley.  He  began  using  it  in  the  latter  part  of 
September  or  first  of  October,  1877.  He  moved  to  Louisville 
that  fall;  and  then,  and  in  November,  1877,  Metcalfe  began 
for  the  first  time  to  use  this  blue  label,  the  cautionary  words 
upon  it,  and  the  strip  of  cloth.  He  had  formerly  used  a  dif- 
ferent blue  label,  but  even  it  upon  square  cans  only.  It  is 
impossible  to  account  for  all  this  imitatipn,  so  complete  in 
form  and  detail,  so  likely  to  deceive,  save  upon  the  theory 
that  the  purpose  was  to  obtain  the  benefit  of  the  reputation 
of  the  appellee's  mustard.  It  could  hardly  have  been  acci- 
dental. One  cannot  be  allowed  to  thus  sail  under  a  piratical 
flag. 

Even  if  there  was  no  intentional  fraud,  yet  the  simulation 
is  such  as  is  quite  likel}'^  to  deceive  customers  as  to  an  article 
now  on  sale;  and  the  impending  or  further  actual  injury  to 
the  appellee  should  be  checked  by  injunction:  BurJ:c  v.  Cns- 
sin,  45  Cal.  467;  13  Am.  Rep.  204;  Partridge  v.  Mend:,  2 
Sand.  Ch.  622. 

It  is  one  of  the  principal  offices  of  equity  to  prevent  injury 
and  imposition.  Therefore,  even  if  the  imitation  was  uninten- 
tional, yet  be  colorable,  and  of  such  a  character  that  a  major- 
ity of  persons  would  never  notice  the  difference,  its  use  will 
be  enjoined.  Otherwise,  the  purchaser  would  have  imposed 
upon  him  a  spurious  article,  and  the  maker  of  the  genuine  be 
deprived  of  the  profit  which  he  has  labored  for  years,  perhni)s, 
to  realize.  A  person  may  of  course  use  any  color  or  words  in 
common  use,  or  other  indicia,  upon  his  label,  or  in  connection 
with  his  goods;  but  fair  competition  and  common  honesty 
require  him  to  so  use  them  as  not  to  imitate  those  of  another. 
Any  other  rule  would  but  sanction  fraud  and  deceit. 

If  there  was  a  defect  of  parties  plaintiff  by  the  non-joinder 
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of  Osborne,  it  was  shown  by  the  petition.  There  was  no  de- 
murrer upon  this  ground  j-'and  therefore,  under  section  92  of 
the  Civil  Code,  it  was  waived. 

Judgment  affirmed  upon  both  the  original  and  cross  appeal. 


Trade-marks,  Law  Relating  to,  Generally:  Frazer  v.  Frazer  Lubri- 
cator Co.,  121  111.  147;  2  Am.  St,  Rep.  73,  and  note  81;  Pratt's  Appeal,  117 
Pa.  St.  401;  2  Am.  St.  Rep,  676,  and  note  681;  American  Solid  Lcalfier  But- 
ton Co.  V.  Anthony,  15  R.  I.  338;  2  Am.  St.  Rep.  898,  and  note  901. 
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Ancient  Deeds  may  not  be  Read  as  Evidence  against  an  Adverse 
Claimant  in  Possession,  with  his  title  of  record  to  establish,  on  the 
part  of  the  plaintiflF,  a  right  of  entry,  where  no  possession  prior  to  the 
execution  of  the  deed  under  the  same  chain  of  title,  or  since  its  execu- 
tion, has  been  shown. 

Action  will  be  Regarded  as  One  in  Equity  by  the  Benefcial  Owner 
AGAINST  Claimants  in  Possession  for  the  Recovery  of  Land,  vvhere 
the  relief  sought  is  to  recover  the  same,  have  it  sold,  and  the  proceeds 
divided  as  directed  by  will,  which  cannot  be  done  until  those  in  posses- 
sion are  ousted,  and  the  beneficiaries  are  in  court,  and  an  issue  as  to  tlie 
title  is  made,  and  must  bo  determined  before  the  laud  can  be  sold.  The 
defendants  failed  to  demur,  but  accepted  the  issue  tendered. 

Peactice.  —  In  Ejectment,  It  is  too  Late  to  Raise  Qcjestion  in  Su- 
preme Court  for  the  First  Time  as  to  the  Right  of  the  beneficial 
owner  to  maintain  the  action,  at  least  without  making  the  liolder  f>f  the 
legal  title  a  party. 

In  Action  of  Ejectment,  Court  will  not  Disturb  Finding  of  Court 
Below  as  to  Heirship,  even  if  it  be  conceded  that  the  testimony  pre- 
ponderates in  favor  of  plaintiff. 

J.  W.  Bush,  J.  K.  HendricJc,  and  W.  R.  Bush,  for  the  appel- 
lant. 

W.  D.  Greer,  William  Lindsay,  John  T.  Shelby,  and  George  B. 
Kinkead,  for  the  appellees, 

Pryor,  C.  J.  This  is  an  action  in  the  nature  of  an  equi- 
table ejectment,  instituted  by  E,  C.  Davidson,  in  the  Living- 
ston circuit  court,  against  the  appellees,  E,  E.  ^Morrison,  ]\I.  J. 
Anderson,  C.  M.  Powell,  and  William  Talbott,  to  recoveY  sev- 
eral tracts  or  parcels  of  land  held  and  owned  in  severalty  by 
the  above-named  defendants.  The  land  in  controversy  is 
claimed  by  the  plaintiff  through  the  patentee,  Christopher 
Roan,  who,  it  is  alleged,  held  two  patents, — one  for  one  thou- 
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sand  acres,  dated  October  18,  1787,  and  the  other  for  four 
liundred  acres,  dated  May  3,  1775. 

The  patentee,  it  is  claimed,  left  at  his  death  two  children, 
who  were  his  heirs  at  law,  named  James  Roan  and  William 
Roan,  and  by  an  amendment,  it  is  alleged  that  this  was  a  mis- 
take; that  Christopher  Roan,  the  patentee,  died  without  chil- 
dren, and  James  and  William  Roan  were  his  brothers,  and 
inherited  the  estate;  that  James  and  William,  being  thus  in- 
vested with  title,  sold  and  conveyed  by  deed  their  land  in 
August,  1797,  to  one  Robert  Moore;  that  Robert  Moore  de- 
vised the  land  to  his  son,  Archibald  Moore,  and  that  Archi- 
bald Moore  devised  it  to  his  wife,  Maria  M.  Moore,  during  her 
life,  with  the  power  to  sell  to  pay  certain  legacies,  if  necessary, 
and  at  her  death  directed  that  the  same  might  be  sold,  and 
the  proceeds  distributed  among  such  of  the  children  of  Wil- 
liam Davidson,  then  in  the  city  of  London,  as  might  be  living 
at  the  period  of  her  death. 

The  widow  (Maria)  afterward  married  one  Robertson,  and 
died  in  November,  1873.  She  had  no  children  by  her  first 
husband,  so  the  children  of  William  Davidson,  who  were  alive 
at  the  death  of  Maria,  took  under  the  will  of  Archibald  Moore. 
Their  names  were  E.  C.  Davidson,  Agnes  Sibley,  and  Mary 
Jane  Kyle.  E.  C.  Davidson  purchased  the  interests  of  Mrs. 
Sibley  and  Mrs.  Kyle,  and  thereby  became  the  absolute  owner 
of  the  property  devised  to  the  children  of  William  Davidson 
by  the  will  of  Archibald  Moore.  In  this  manner  he  derives 
title,  and  as  sole  plaintiff  institutes  the  present  action. 

The  defendants  deny  the  title  of  the  plaintiff,  and  place  him 
by  the  issue  made  upon  his  right  to  recover;  plead  title  in 
themselves,  and  also  an  adverse  holding  for  more  than  thirty, 
or  at  least  fifteen,  years.  All  the  defendants  but  Talbott  say 
that  the  one  thousand  acres  of  land  was  patented  to  Chris- 
topher Roan;  that  he  died  leaving  two  children,  John  and- 
Elizabeth;  that  John  died  without  children,  leaving  a  will  by 
which  he  devised  his  interest  in  the  land  to  his  sister,  Mrs. 
Lawrence  (Elizabeth  having  married  Lawrence),  for  life,  re- 
mainder to  her  son  Samuel;  that  Mrs.  Lawrence  died,  leav- 
ing as  her  children  Samuel,  Louisa  Sledge,  and  Mrs.  Killougli; 
that  Samuel  died  after  his  mother  childless,  and  his  interest 
passed  to  his  two  sisters;  that  ^Irs.  Sledge  and  her  husband 
conveyed  her  interest  to  her  sister,  Mrs.  Killough,  by  deed  of 
record  in  the  Livingston  County  clerk's  office,  and  that  Mrs. 
Killough  and  her  husband,  on  the  15th  of  March,  1847,  con- 
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veyed  the  one  thousand  acres  of  land  to  Harvey  Lewis,  by  a 
recorded  deed  in  same  ofl5ce.  In  August,  1850,  Lewis  sold  and 
conveyed  this  land  to  L.  M.  Flournoy.  On  the  30th  of  August, 
1860,  Flournoy  conveyed  the  land,  in  conjunction  with  Trabue, 
Cade,  and  others,  to  Jennings,  and  that  Jennings  then  sold  a 
part  of  this  one-thousand-acre  tract  to  the  defendant  Ander- 
son,—  three  hundred  acres,  —  and  made  him  a  deed;<and  five 
hundred  and  fifty-three  acres  to  M.  E.  Morrison,  etc.  All  of 
these  deeds  under  which  the  defendants  claim  were  of  record 
in  the  Livingston  County  clerk's  office,  beginning  in  the  year 
1847,  and  the  title  passing  to  the  successive  vendees  from  that 
date  until  this  action  was  brought  against  the  present  defend- 
ants, who,  with  this  title  and  their  respective  deeds,  were  in 
the  actual  possession. 

Talbott,  one  of  the  defendants,  claims,  as  the  others  do,  un- 
der Flournoy,  and  he  from  Harvey  Lewis;  Lewis  having  pur- 
chased both  the  one-thousand  and  the  four-hundred  acre  tract 
of  Mrs.  Killough,  who  claimed  to  be  the  sole  owner  by  descent, 
and  purchased  from  those  claiming  under  Christopher  Roan, 
the  original  patentee.  The  court  below  on  the  hearing  dis- 
missed the  petition  of  the  appellant,  and  he  now  appeals. 

The  facts  of  this  record  show  that  neither  the  original 
patentee  or  his  descendants,  wlio  are  claimed  to  be  such  by 
the  appellant,  nor  any  of  the  purchasers  from  them,  ever 
entered  upon  any  part  of  this  land  at  any  period  of  time  from 
the  date  of  the  patents  (more  than  a  century  ago)  up  to  the 
institution  of  the  action. 

It  is  claimed  by  the  appellant,  who  is  the  plaintiff  below, 
that  James  and  William  Roan,  through  whom  he  derives 
title,  were  the  children  of  Christopher  Roan,  the  patentee,  and 
that  fact  he  himself  proves  from  family  tradition,  —  that  of 
his  own  family,  and  not  those  related  to  or  descended  from 
Christopher  Roan.  Those  who  are  claimed  to  be  related  to 
the  patentee  give  but  little  information  as  to  his  family  his- 
tory. One  witness  states:  "  Upon  the  hypothesis  that  he  was 
his  grandfather's  brother,  he  must  have  been  my  great-uncle." 
lie  had  heard  nothing  specially  from  the  older  members  of 
the  family  in  regard  to  the  matter,  but  is  of  the  opinion  that 
Christopher  Roan  died  childless.  Others  say,  from  family 
tradition,  they  are  of  the  opinion  that  James  and  William 
Roan  were  the  brothers  of  Christopher  Roan;  but  fail  to  give 
anything  like  a  history  of  the  family,  or  to  give  even  the 
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names  of  any  person  or  persons  of  their  own  family  witli 
whom  they  conversed  on  the  subject. 

The  weight  of  the  testimony  on  the  subject  of  heirship 
might  proponderate  for  the  appellant,  if  aided  in  any  manner 
by  a  claim  of  ownership  before  this  action  was  instituted. 
Hero  was  a  valuable  tract  of  land,  located  on  or  near  the 
Ohio  River,  that  was  being  sold  to  innocent  parties  for  value, 
and  the  most  of  it  at  its  full  value;  deeds  recorded,  and  farms 
opened  on  the  land  upon  which  the  children  and  grandchil- 
dren of  the  present  occupants,  or  some  of  them,  have  been 
raised,  and  no  claim  of  title  set  up  by  either  Mrs.  Moore,  the 
life  tenant,  or  her  co-executor,  during  the  half-century  tran- 
spiring between  the  death  of  her  husband  in  1822  and  her 
death  in  1878.  Those  in  remainder  must  have  been  aware  of 
their  interests,  if  they  had  any,  and  in  coming  to  assert  title 
under  one  who  was  of  Revolutionary  fame,  we  find  that  family 
tradition  has  not  only  been  lost  sight  of  in  the  attempt  to 
make  out  the  chain  of  title,  but  the  conveyances  from  those 
who  are  alleged  to  have  been  the  brothers  of  the  patentee 
have  never  yet  been  recorded,  but  kept  in  the  family  of  the 
present  plaintiff  and  the  life  tenant,  and  exhibited  for  the  first 
time  in  the  trial  of  the  present  action  as  ancient  and  unre- 
corded deeds  evidencing  title  in  the  plaintiff,  who  was  never 
in  possession,  or  those  under  whom  he  claims,  against  those 
wlio  were  iivA  had  been  in  the  actual  possession  of  the  land 
under  a  liostilc  claim  for  more  tlian  thirty  years,  with  deeds  of 
record. 

The  conveyance  from  William  Roan,  executed  in  1797,  was 
never  recorded,  and  tliat  of  James  Roan,  executed  in  1798, 
was  recorded  in  the  clerk's  office  of  the  court  of  appeals,  but 
not  properly  authenticated,  —  so  both  deeds,  alleged  to  have 
been  from  the  two  brothers  of  the  patentee,  have  no  virtue 
except  as  ancient  writings;  and  we  find  no  authority  hold- 
ing in  a  case  like  this  that  they  may  be  read  as  evidence  of 
title  by  those  who  were  never  in  possession  against  those  hold- 
ing under  an  adverse  title  with  a  possession  long  enough  to 
ripen  into  a  title. 

Mr.  Grcenleaf,  in  his  work  on  evidence,  volume  1,  says: 
"Whether  if  the  deed  be  a  conveyance  of  real  estate,  the  party 
is  bound  first  to  show  some  acts  of  possession  under  it,  is  a 
point  not  ])erfectly  clear  upon  the  authorities;  but  the  weight 
of  opinion  seems  to  be  in  the  negative,  as  will  hereafter  be 
more  fully  explained."     In  explanation  of  this  doctrine,  he 
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Bays:  "But  where  unexceptionable  evidence  of  enjoyment 
referable  to  the  document  may  reasonably  be  expected  to  be 
found,  it  must  be  produced  ":  1  Greenl.  Ev.,  pp.  31,  191,  sees. 
21,  143.  In  a  note  to  the  sections  referred  to,  Blackburn,  J., 
says:  "Inasmuch  as,  after  a  long  time,  all  the  witnesses  who 
could  prove  such  possession  are  dead,  the  law  permits  ancient 
documents  to  be  given  as  evidence,  from  which  the  jury  may 
properly  draw  an  inference  that  there  was  such  possession." 
And  further  says  Mr.  Greenleaf:  "If  such  evidence  referable 
to  the  document  is  not  to  be  expected,  still  it  is  requisite  to 
prove  some  acts  of  modern  enjoyment  with  reference  to  similar 
documents,  or  that  modern  possession  or  user  should  be  shown 
corroborative  of  the  ancient  documents."  Mr.  Wharton,  in  hi& 
work  on  evidence,  says:  "It  has  been  frequently  held  that 
there  must  be  accompanying  possession  to  enable  a  deed  over 
thirty  years  old  to  be  read  in  evidence  without  proof  of  its 
execution;  but  this  doctrine  cannot  be  sustained  on  principle. 
Proof  of  contemporaneous  possession  is  unnecessary,  though 
without  such  proof  the  deeds  may  be  entitled  to  little  or  no 
weight." 

Wo  find  no  reported  case  in  this  court  holding  that  such 
deeds  may  bo  read  as  evidence  against  an  adverse  claimant 
in  possession  with  his  title  of  record,  to  establish  oti  the  part 
of  the  plaintiff  a  right  of  entry  where  no  possession  prior  to  the 
execution  of  the  deed  under  the  same  chain  of  title,  or  since 
its  execution,  has  been  shown.  Under  our  system  of  registra- 
tion, the  title  to  realty  may  bo  easily  traced,  and  one's  entry 
on  land,  a  title  to  which  is  in  another,  affords  him  no  protec- 
tion unless  he  has  tlie  prior  right.  He  may  even  enter  under 
the  same  title  as  junior  purchaser  without  notice  of  his  adver- 
sary's claim,  actual  or  constructive,  and  having  thus  acquired 
the  legal  title,  hold  the  land  as  his  own.  So  the  danger  of 
permitting  ancient  deeds  to  prove  themselves  in  order  to  estab- 
lish title,  or  to  evidence  the  right  of  entry,  or  that  the  parties 
at  one  time  held  possession  under  them,  may  be  readily  seen, 
and  particularly  against  those  with  a  title  of  record.  The 
cases  of  Cook  v.  Totton,  6  Dana,  108;  Thruston  v.  Masterson,  9 
Id.  228;  Winstonv.  Gwathmcy,  8  B.  Mon.  19;  Burgin  v.  Chenaxdi, 
9  Id.  285;  and  Taylor  v.  Cox,  2  Id.  429,  — all  sustain  the  right 
of  the  plaintiff  to  rely  on  such  ancient  writings  to  sustain  the 
possession. 

They  may  be  competent  to  show  the  extent  of  possession,. 
or  to  evidence  in  some  cases  the  facts  recited  in  them,  or  even 
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to  show  the  right  of  entry  against  one  without  title;  but  in  the 
absence  of  a  possession  under  them,  the  offer  to  make  the 
chain  of  title  perfect  by  this  character  of  evidence,  to  defeat  a 
title  of  record  and  a  possession  under  it  for  more  than  thirty 
years,  will  not  be  listened  to  by  either  the  common-law  judge 
or  the  chancellor.  These  deeds  were  read  after  the  lapse  of 
eighty  years  to  show  a  right  of  entry  only,  with  the  life  tenant 
and  the  rem:underman  in  the  possession  of  them'  during  the 
greater  part  of  that  period,  and  no  claim  of  title  at  any  time 
asserted  until  this  action  was  instituted. 

If  entitled  to  any  weight  as  evidence  of  title  or  a  former 
pospossion,  it  is  so  slight  as  to  have  authorized  the  chancellor 
to  disregard  them. 

The  defense  claimed  to  hold,  and  did  hold,  under  title 
deeds  from  John  and  Elizabeth  Roan,  or  through  them  by 
successive  deeds  dated  and  recorded  as  far  back  as  1847,  con- 
nected with  a  continued  possession  since  that  time. 

The  fact  that  John  and  Elizabeth  Roan  were  the  children 
of  the  patentee  is  not  shown  except  by  the  recitals  in  the 
deeds  of  the  defendants,  and  the  proof  by  the  plaintiff  himself 
that  the  patentee  left  two  children. 

This  long-continued  possession  by  the  defendants  has  been 
under  the  title  of  the  descendants  of  John  and  Elizabeth  Roan, 
who,  as  is  alleged,  were  the  two  children  of  the  patentee. 
One  set  of  claimants  have  been  in  the  continued  possession, 
and  the  other,  the  plaintiff  and  those  claiming  under  the  two 
brothers  of  the  patentee,  never  had  the  possession. 

The  proof  of  heirship  is  therefore  as  persuasive  on  the  one 
side  as  the  other,  and  if  conceded  that  the  testimony  prepon- 
derates for  the  plaintiff  on  this  branch  of  the  case,  ought  this 
court  to  disturb  the  finding  below,  whether  this  action  be 
regarded  as  at  law  or  in  equity?  It  is  at  last  an  action  for 
the  recovery  of  the  land,  as  the  relief  sought  is  to  have  the 
land  sold  and  the  proceeds  divided  as  directed  by  the  will  of 
Archibald  Moore.  This  cannot  be  done  until  those  in  posses- 
sion are  ousted  by  a  habere  facias  or  the  judgment  of  the  chan- 
cellor. The  beneficiaries  are  in  court  asking  the  relief,  and 
whether  entitled  to  the  proceeds  or  the  land  itself,  the  issue 
as  to  the  title  was  made,  and  had  to  be  determined  before  the 
land  could  be  sold.  The  appellees  failed  to  demur,  either  for 
the  want  of  proper  parties,  or  because  the  holders  of  the  legal 
title  were  not  before  tlie  court,  but  accepted  the  issue  tendered, 
and  it  is  now  too  late,  for  the  first  time,  to  raise  the  question 
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that  these  parties  Avith  the  beneficial  interest  could  not  main- 
tain the  ejectment  upon  an  equitable  title.  It  must  be  re- 
garded by  this  court  as  an  action  in  equity  by  the  beneficial 
owner  against  the  claimants  in  possession  for  the  recovery  of 
the  land. 

The  case  was  in  this  manner  prepared  and  decided,  and 
will  be  so  considered  in  this  court.  If  this  is  not  in  the  nature 
of  an  ejectment  by  the  parties  entitled  to  the  proceeds  of  the 
land  to  recover  it  from  the  defendants,  then  the  appellant  has 
no  cause  of  action  against  these  tenants  in  possession.  If  he 
seeks  to  recover  the  proceeds  of  the  land  alone,  then  the  sur- 
viving executor  of  Archibald  Moore,  or  a  trustee  appointed  by 
the  chancellor  (if  the  executor  is  dead),  should  have  instituted 
this  action;  and  such  would  have  been  the  character  of  the 
proceeding  required  below,  but  for  the  failure  of  the  defense 
to  raise  the  question  as  to  the  right  of  the  beneficial  owner  to 
maintain  the  action,  at  least  without  making  the  holder  of  the 
legal  title  a  party  to  the  proceeding. 

While  the  objection  could  have  been  listened  to  below,  the 
question  cannot  now  be  raised  in  this  court  for  the  first  time. 
The  finding  of  the  chancellor  below  ought  not,  therefore,  to  be 
disturbed,  even  if  there  was  a  preponderance  of  testimony  for 
the  plaintifi"  as  to  who  were  the  heirs  at  law  of  the  original 
patentee,  and  for  the  more  formidable  objection  whether,  at 
law  or  in  equity,  the  plaintiff  has  failed  to  connect  his  title 
with  the  patent  under  which  he  claims.  But  viewing  this 
case  in  either  aspect,  with  the  ancient  deeds  admitted,  it  is 
manifest  the  plaintiff  is  not  entitled  to  recover.  The  question 
raised  as  to  the  purchase  by  Flournoy,  of  whom  the  tenants 
in  possession  purchased,  from  the  widow  of  Archibald  Moore, 
of  her  interest  in  the  land  as  afiecting  the  present  owners,  has 
also  been  considered.  It  appears  that  Flournoy  had,  prior  to 
his  purchase  of  the  interest  of  the  widow  of  Archibald  Moore, 
bought  the  land  from  Harvey  Lewis,  who  had  purchased  from 
Mrs.  Killough,  the  descendant  of,  or  who  claimed  to  be  the 
descendant  of,  the  patentee  on  the  defendants'  side  of  this 
controversy.  Flournoy  obtained  title  in  various  ways  to  this 
land.  He  was  evidently,  after  his  purchase  from  Lewis,  try- 
ing to  buy  his  peace.  He  purchased  from  McCauley's  heirs, 
who  had  entered  a  part  of  this  land;  also  of  Enders,  and  laid 
a  warrant  himself  on  part  of  it.  He  swears  that  he  did  not 
know  what  title  Mrs.  Robertson  had,  and  in  fact  don't  recol- 
lect of  ever  having  purchased  it.     The  fact  is,  that  Calvin 
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Piles,  as  the  attorney  in  fact  of  Mrs.  Killough,  took  possession 
of  this  land  in  1812,  and  those  holding  under  her  have  never 
been  out  of  possession.  The  title  of  the  defendants  must  no^v 
be  regarded  as  complete,  not  by  the  lapse  of  time,  but  because 
the  record  title,  uith  the  long-continued  possession,  must  de- 
feat a  recovery  based  solely  upon  the  traditional  testimony  of 
ownership  attempted  to  be  shown  by  the  plaintiff. 
The  judgment  of  the  chancellor  is  therefore  afSrmed. 


What  Constitute  "  Ancient  Deeds  "  in  the  United  States,  and 
WHEN  Thet  are  Admissible  in  Evidence.  —  It  is  well  settled  that  a  deed 
over  thirty  years  old  which  has  not  been  altered,  or  which  ia  otherwise  free 
from  suspicion,  and  wliich  coincs  from  tho  proper  custodian,  is  admissible  in 
evidence  without  further  proof,  a  reasonable  presumption  of  the  genuineness 
of  such  deeds  being  aCforded  by  the  fact  that  they  are  over  thirty  years  old, 
and  are  unblemished  by  any  alterations,  the  witnesses  being  presumed  to  be 
dead,  or  beyond  tho  jurisdiction  of  the  court:  Harlan  v.  Howard,  79  Ky.  373, 
376;  Doe  v.  Roe,  31  Ga.  593;  Hathaway  v.  Evans,  113  Mass.  2G4,  2G7;  Beau- 
mont Pasture  Co.  v.  Preston  and  Smith,  G5  Tex.  448;  Holmes  v.  Coryell,  58  Id. 
€80,  688;  Mapes  v.  Leale's  Heirs,  27  Id.  345;  Oreen  v.  Chelsea,  24  Pick.  71; 
Burgin  v.  Chcnaxdt,  9  B.  Mon.  285,  286;  Nixon  v.  Porter,  34  Miss.  697;  69 
Am.  Dec.  408;  Hedger  v.  Ward,  Jlobbs  v.  Hedger,  15  B.  Mon.  lOG;  Crane  v. 
Marshall,  16  Me.  27;  Hind  v.  Vattier,  i  McLean,  110;  Stoddard  v.  C/iambert, 
2  How.  284,  316;  2  Best  on  Evidence,  Waterman's  notes,  sec.  52;  2  Wliarton 
on  Evidence,  sec.  1359;  2  Phillips  on  Evidence,  Cowcn,  Hill,  and  Edwards's 
notes,  sees.  475  et  seq. ;  note  to  Jackson  v.  Blans/ian,  3  Am.  Dec.  490;  McRey- 
nolds  V.  Longenberger,  57  Pa.  St.  13;  Doe  ex  dem.  Farmer's  Heirs  v.  Elslava, 
11  Ala.  1028;  Carter  v.  Chandron,  21  Id.  72;  White  v.  Hutdiingt,  40  Id.  233; 
SeUle  v.  Alison,  8  Ga.  201;  52  Am.  Dec.  393.  The  rule  is  "adopted  for  com- 
mon convenience,  and  is  founded  upon  the  great  difficulty  of  proving  the  due 
execution  of  the  deed  ":  Win?)  v.  Patterson,  9  Pet.  663,  675.  Such  rule  ap- 
plies not  only  to  grants  of  land,  but  to  all  other  deeds  which  come  from  the 
custody  of  the  proper  party,  and  it  includes  wills,  bonds,  and  like  in- 
struments of  a  formal  character:  Bell  v.  Brewster,  44  Ohio  St.  690,  694;  Winn 
V.  Patterson,  supra.  So  a  pay  roll  of  a  military  company  of  the  war  of  1812, 
on  which  is  a  receipt  by  a  soldier  of  money  paid  him,  is  admissiljle  in  evi- 
dence  under  the  rule:  Bell  v.  Brewster,  supra.  In  this  last  case  it  was  also 
decided  that  the  proper  depository  of  such  deeds  is  the  usual  place  of  keep- 
ing such  instruments.  It  is  not  sufficient,  however,  "that  the  instrument 
merely  bears  date  thirty  years  before  the  time  of  its  production.  It  is  neces- 
sary to  show  that  it  has  been  in  existence  for  that  period  of  time,  and  that 
may  be  done,  not  only  by  evidence  of  its  execution  by  the  maker,  or  of  its 
possession  by  the  party  claiming  under  it  for  that  period,  but  by  circum- 
stances creating  the  presumption  of  such  evidence  ":  Fairly's  Adm'rs  v.  Fairly, 
38  Miss.  280,  290.  But  a  deed  which  is  thirty  years  oM  at  the  time  of  trial 
is  such  an  ancient  deed  as  to  be  admissible  if  otherwise  competent,  although 
it  was  not  thirty  years  old  when  tho  action  was  commenced:  Gardner  r. 
Orani-<s,  67  Ua.  639,  555.  Qualili  cat  ions  to  tho  general  rule  above  stated  are, 
however,  implied  in  some  of  tho  cases.  As  in  Thompson  v,  Brannon,  14  S.  C. 
642,  551,  where  it  \a  said  that  such  deed  is  aduiissible  if  the  witness  bo  dead, 
•o  such  deed  is  admissible  if  not  liable  to  suspicion  as  to  its  date:  Broum  r. 
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Wood,  6  Rich.  Eq.  155,  171.  So  an  ancient  document  inore  than  thirty  years 
old  13  admissible  when  absence  from  its  proper  place  is  satisfactorily  ac- 
counted for,  and  suspicions  against  its  genuineness  removed:  Gibson  v.  Poor, 
21  N.  H.  440;  53  Am.  Dec.  21G;  and  it  may  bo  read  in  evidence  unless  there 
i.s  a  living  witness  capable  of  being  produced:  Smith  v.  Ranldn,  20  111.  14,  23. 
This  last  rule,  however,  is  contra  to  that  stated  in  Settle  v.  Alison,  8  Ga.  201, 
52  Am.  Dec.  393,  where  it  is  deeclared  that  a  witness  to  such  ancient  deed, 
although  living,  need  not  be  called.  See  also  Jackson  v.  Christman,  4  Wend. 
277.  Another  implied  requirement  is,  that  the  deed  has  been  acted  on  so  as 
to  give  some  corroborative  proof  of  its  execution:  Holmes  v.  Coryell,  58  Tex. 
<)80,  688.  So  the  mere  fact  that  a  will  is  thirty  years  old  does  not  of  itself 
entitle  it  to  be  read  without  further  proof:  Jackson  v.  Luquere,  5  Cow.  221.  So 
in  Taylor  on  Evidence,  section  104,  some  doubt  seems  to  exist  as  to  whether 
the  rule  applies  to  an  instrument  bearing  a  seal  of  a  court  or  corporation,  be- 
cause such  seals,  being  of  a  permanent  character,  may  be  proven  at  any  dis- 
tance of  time  from  the  date  of  the  instrument.  And  the  rule  is  further 
qualified,  in  that  the  execution  of  such  deeds  may  be  disproved:  2  Best  on 
Evidence,  Waterman's  notes,  sec.  362. 

WiiETUER  Possession  under  the  Deed  is  Essential.  —  It  is  certainly 
true  that  acts  of  possession  are  strong  evidence  of  the  genuineness  of  such 
deeds,  and  that  the  courts  where  such  possession  exists  have  declared  in 
favor  of  the  admissibility  of  such  ancient  deeds:  Nixon  v.  Porter,  34  Miss. 
697;  69  Am.  Dec.  408;  Bell  v.  McCnwley,  29  Ga.  355,  360;  Gittinjss  Lessee  v. 
Hall,  1  liar.  &  J.  14;  2  Am.  Dec.  502;  Jackson  v.  Luquere,  5  Cow.  221; 
Bennett  v.  Runyon,  4  Dana,  422;  Roberts  v.  Stanton,  2  Munf.  129;  5  Am.  Dec. 
463;  Fe/herly  v.  Waggoner,  11  Wend.  599;  Beverly  v.  Burke,  9  Ga.  440;  54 
Am.  Dec.  351;  Jackson  v.  Davif,  5  Cow.  123;  15  Am.  Dec.  451;  Crane  v. 
Marnhall,  16  Me.  27;  33  Am.  Dec.  631.  Another  question,  however,  which 
has  frequently  arisen,  and  concerning  which  there  has  been  some  conflict 
among  the  earlier  cases,  is,  whether  possession  under  such  ancient  deed  is 
essential.  The  great  weight  of  authority,  however,  is,  at  the  present  day, 
tliat  such  possession  is  not  necessary  or  essential:  Holmes  v.  Coi-yell,  58  Tex. 
680,  688;  Hexolett  v.  Cock,  7  Wend.  371.  In  determining  this  question,  the 
following  is  in  point:  "It  has  been  settled  by  the  weight  of  authority  that 
ancient  deeds  of  conveyance  of  real  estate  are  admissible  without  first  re- 
quiring the  party  offering  them  to  show  acts  of  possession  over  the  lands 
embraced  by  them;  ....  the  genuineness  of  such  instruments  may  be 
shown  by  other  facts  as  well  as  that  of  possession;  and  when  proof  of  pos- 
session cannot  be  had,  it  is  within  the  very  essence  of  the  rule  to  admit  the 
instruments,  where  no  evidence  justifying  suspicion  of  its  genuineness  is 
shown,  and  it  is  found  in  the  custody  of  those  legally  entitled  to  it":  Har- 
lan v.  Howard,  79  Ky.  373,  376,  citing  several  cases.  It  is  also  said  in  1 
Greenlcaf  on  Evidence,  section  144,  note  1,  that  "it  has  been  made  a  ques- 
tion whether  the  document  may  be  read  in  evidence  before  the  proof  of  pos- 
session or  other  equivalent  corroborative  proof  is  offered It  is  now 

agreed  that  where  proof  of  possession  cannot  be  had,  the  deed  may  be  read 
if  its  genuineness  is  satisfactorily  established  by  other  circumstances  ";  citing 
Lord  Rancliffc  v.  Parkins,  6  Dow,  202;  McKenire  v.  Frcaer,  9  Ves.  5;  Doe  v. 
Passingham,  2  Car.  &  P.  440;  Barr  v.  Oratz,  4  Wheat.  213,  221;  Jackson  v. 
Larcnoay,  3  Johns.  Cas.  283,  287;  Jackson  v.  Luqjiere,  5  Cow.  221,  225;  Jack- 
son V.  Lamb,  7  Id.  431;  Hewlett  v.  Cock,  7  Wend.  371,  373,  374;  Wiilson  v. 
Betts,  4  Denio,  201;  see  also  1  Wharton  on  Evidence,  sees.  199,  733;  but  ex- 
amine Lan  V.  Mumma,  43  Pa.   St.   267,  274;  Shanks  v.  Lancaster,  5  Gratt. 
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110;  IT(mer  v.  Cillffj.  14  N.  H.  85;  Ridgely  v.  Johnson,  11  Barb.  627;  Bank 
of  Mtddlthury  r.  Rutland,  33  Vt.  414;  Distrager  v.  Maitland,  12  Leigh,  624. 

The  Following  Documents  have  beek  Admitted  in  Evidence  undkr 
THE  Rule  Governing  Ancient  Deeds:  A  will  over  thirty  yeara  old: 
Fdherli/  v.  Wcujijoiier,  1 1  Wend.  599;  even  though  tho  attestation  clause  of 
siicli  will  docs  not  strictly  conform  to  the  legal  requirements:  Jachion  v. 
Clirtslnian,  4  Id.  277;  a  will  more  than  fifty  yeara  old  with  tho  probate  at- 
tached: Northrop  v.  WrtglU,  24  Id.  221;  but  the  time  is  computed,  not  from 
the  date  of  tho  Mill,  but  from  the  testator's  death:  Jackson  v.  Blanahan,  3 
Johns.  292;  a  bounty  warrant,  under  which  title  to  land  is  claimed:  Sliinn  v. 
Ilkhi,  G8  Tex.  277,  279;  a  certified  copy  of  a  deed  duly  recorded:  Stohea  v. 
Dawes,  4  Mason,  268;  Bi-oum  v.  Simpson's  Heirs,  G7  Tex.  225,  232.  But  a 
record  copy  of  a  deed  which  is  not  required  to  bo  enrolled  is  not  admissible: 
Gittinjs^s  Lessee  v.  Hall,  1  Har.  &  J.  14;  2  Am,  Dec.  502;  an  ancient  town 
plat  or  survey:  Oibson  v.  Poor,  21  N.  H.  440;  53  Am.  Dec.  21G;  licences 
which  purport  to  show  the  ownershii)  of  land,  and  are  more  than  sixty  years 
old,  arc  admissible  in  proof  of  the  licensor's  title:  Boston  v.  Ricltardson,  105 
Mass.  351,  372;  copies  of  ancient  proprietary  ^ants:  Pitts  v.  Temple,  2  Id. 
538;  a  book  of  records  of  proprietors  of  common  lands  over  thirty  years  old: 
Tolman  v.  Emerson,  4  Pick.  IGO;  ancient  records  and  plans  of  a  township: 
Goodwin  V.  Jack,  G2  Me.  414;  McCausland  v.  Fleming,  63  Pa.  St.  38;  a  title 
bond:  Bennett  v.  Rtinyon,  4  Dana,  422;  titles  held  under  allotments  from  the 
town  of  Boston  may  be  established  by  an  ancient  book  of  records  of  the  town, 
entitled  the  book  of  possessions,  although  such  book  is  not  properly  au- 
thenticated: Rust  v.  Boston  Mill  Corporation  Co.,  6  Pick.  158;  a  deed  and 
power  of  attorney  authorizing  sale  of  tho  laud:  Winn  v.  Patterson,  9  Pet. 
663;  since  tho  same  principle  by  which  such  deeds  may  be  admitted  in  evi- 
dence without  proof  may  bo  applied  to  the  power  under  which  it  purports  to 
be  executed:  Tolman  v.  Emerson,  4  Pick.  160. 

Miscellaneous.  — The  admissibility  in  evidence  of  an  ancient  deed  does 
not  depend  upon  a  proper  certificate  of  acknowledgment:  White  v.  Hatchings, 
40  Ala.  253;  88  Am.  Dec.  766.  It  is  said  in  Beamont  Pasture  Co.  v.  Preston 
and  SrmUi,  65  Tex.  448,  451,  where  tho  question  as  to  the  admissibility  of 
such  deeds  is  fully  considered,  both  under  the  law  of  that  state  and  at  tho 
common  law,  that  "in  making  the  proof  upon  which  such  paper  gets  to  the 
jury,  the  party  opening  it  proceeds  ex  parte.  If  without  considering  other 
evidence  than  that  produced  by  him  there  is  enough  to  raise  an  issue  of  fact 
upon  tho  genuineness  of  the  document,  it  is  proper  for  the  court  to  allow 
the  paper  to  go  before  tho  jury,  and  the  issue  of  fact  is  then  determined  by 

them  after  hearing  all  the  testimony  on  both  sides The  preliminary 

proof  before  the  judge  is  merely  an  earnest  of  the  issue.  What  shall  be 
suQjcieat  for  tliis  purpose  cannot  probably  be  embraced  in  a  definition  that 
would  suit  tho  peculiar  facts  of  every  case.  It  would  be  always  proper  to 
admit  tho  paper  when  the  proof  is  suiBcient,  if  none  opposing  is  offered,  to 
Sustain  a  verdict  in  favor  of  the  genuineness  of  tho  instrument." 

EjEcrMENT,  Judgment  in.  Conclusiveness  of:  Clark  v.  Thompson,  47 
111.  25;  95  Am.  Dec.  457,  and  note  472;  Caperton  v.  Schmidt,  26  CaL  479;  86 
Am.  Dec  187;  Payne  v.  Payne,  4  Humph.  600;  79  Am.  Deo.  402. 
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Stanley  v.  Commonwealth. 
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Whatbvkr  Onb  may  Do  in  hi3  Own  Defense,  Another  may  Do  fob. 
Him,  even  to  Killino,  if  he  believes  life  is  ia  immediate  danger,  or  if 
such  danger  and  necessity  be  reasonably  apparent,  provided  the  party 
in  whose  defense  he  acts  was  not  in  fault.  He  interferes,  however,  at 
his  peril  if  the  person  slain  was  not  in  fault. 

Ibtstkuction  Which  Confines  the  Right  to  Act  in  Defense  of  Another 
to  the  Existence  of  Actual  Danger,  and  which  does  not  allow  the 
right  to  act  in  good  faith  upon  appearances,  however  reasonable,  ia  er* 
roneous. 

John  Feland,  R.  W.  Henry,  and  D.  L.  Johnson,  for  the  ap- 
pellants. 

P.  W.  Hardin,  attorney-general,  for  the  appellee. 

Holt,  J.  The  appellants,  Renzy  and  Harmon  Stanley, 
seek  to  excuse  the  killing  of  Rufus  Ebling,  upon  the  ground 
that  it  was  done  by  them  to  save  the  life  of  William  Stanley, 
who  is  the  brother  of  the  one  and  the  uncle  of  the  other. 

It  is  a  general  rule,  that  whatever  a  person  may  lawfully  do 
in  his  own  defense,  another  may  do  for  him.  Mr.  Bishop,  in 
speaking  of  the  right  to  assist  others  in  defense  of  person  and 
property,  says:  "The  doctrine  here  is,  that  whatever  one  may 
do  for  himself  he  may  do  for  another;  ....  and  on  the 
whole,  though  distinctions  have  been  taken  and  doubts  ex- 
pressed, the  better  view  plainly  is,  that  one  may  do  for  another 
whatever  the  other  may  do  for  himself":  1  Bishop  on  Criminal 
Law,  sec.  877. 

Another  writer  uses  this  language:  "A  well-grounded  belief 
that  a  felony  is  about  to  be  committed  will  extenuate  homi- 
cide committed  in  prevention,  but  not  in  pursuit,  by  a  volun- 
teer  A  bona  fide  belief  that  a  felony  is  in  process  of 

commission,  which  can  only  be  arrested  by  the  death  of  the 
supposed  felon,  makes  the  killing  excusable;  but  the  belief 
must  be  honestly  entertained,  and  without  negligence;  and  if 

non-negligent,  it  will  excuse  the  homicide A  person  has 

a  right  to  repel  a  felony  threatened  to  be  perpetrated  either  on 

himself  or  others The  intentional  infliction  of  death  is 

justifiable  when  it  is  inflicted  by  any  person  in  order  to  defend 
himself  or  any  other  person  from  immediate  and  obvious  dan- 
ger of  instant  death  or  grievous  bodily  harm,  if  he,  in  good 
faith  and  on  reasonable  grounds,  believes  it  to  be  necessary 

when  he  inflicts  it Self-defense  will  justify  a  person  in 

defending  those  with  whom  he  is  associated,  and  in  killing,  if 

Am.  St.  Rep.,  Vol.  IX.  — 20 
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he  believes  life  is  in  danger;  and  the  right  may  be  exercised 
by  the  servants  and  friends  of  the  party  assaulted,  or  any  one 
present,  in  repelling  an  attempted  felony":  Desty's  American 
Criminal  Law,  sees.  125  d,  126,  126  a. 

The  courts  were  slow  to  adopt  this  doctrine  in  its  full  extent, 
doubtless  for  fear  that  it  might  be  abused,  and  sometimes 
serve  as  a  shelter  to  those  who,  under  the  plea  of  protecting 
the  lives  of  others,  merely  executed  their  own  guilty  purposes. 
It  was,  however,  declared  by  this  court  in  the  unpublished 
opinions  in  the  cases  of  Roberts  v.  Commonwealth  and  Smith  v. 
Commonwealth,  and  is  not  open  to  this  objection  when  properly 
applied. 

The  right  of  self-defense  rests  upon  necessity,  and  apparent 
reasonable  necessity  is  the  whole  law  and  reason  of  it.  It  was 
not  derived  from  society.  It  is  a  natural  right,  instinctive  in 
the  person.  Man,  when  he  came  into  society,  brought  it  with 
him  in  all  its  freedom  and  broadest  sense.  It  has  been  re- 
stricted by  law  in  its  exercise  to  cases  of  necessity,  but  cannot 
be  altogether  denied.  If  it  were  possible,  it  should  not  be, 
because,  as  now  restricted,  it  serves  to  protect  right  against 
wrong  in  emergencies  where  the  law  would  not  avail. 

It  is  the  duty  of  a  man  who  sees  a  felony  attempted  by  vio- 
lence to  prevent  it  if  possible.  This  is  an  active  duty,  and 
hence  he  has  a  legal  right  to  use  the  means  necessary  to  make 
the  resistance  effectual.  If  A  be  unlawfully  assaulted  by  B, 
and  his  life  thereby  endangered,  he  may,  by  reason  of  not 
being  in  fault,  defend  it  even  to  the  extent  of  taking  the  life 
of  the  person  who  is  in  fault;  and  as  the  right  is  a  natural  one, 
rules  of  law  restricting  it  must,  in  order  that  it  may  still  be 
effective,  be  adapted  to  his  character  and  nature.  He  may, 
therefore,  act  upon  appearances,  if  he  acts  reasonably;  and  if 
assailed  by  another,  and  he  believes,  and  has  reasonable 
ground  to  believe,  that  his  life  is  thereby  endangered,  he  may 
even  take  life  in  its  apparent  necessary  defense.  So  great, 
however,  is  the  law's  regard  for  human  life,  that  he  must  be 
careful  and  not  violate  the  restriction  that  law  and  society 
have  placed  upon  this  right  of  self-defense,  to  wit:  he  must 
act  from  necessity,  or  reasonable  apparent  necessity,  and  not 
be  in  fault. 

Not  only,  however,  may  he  do  this,  but  another  may  do  it 
for  him.  This  other  person,  in  such  a  case,  steps  into  the 
place  of  the  assailed;  and  there  attaches  to  him  not  only  the 
rights,  but  also  the  responsibilities,  of  the  one  whose  cause  he 
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espouses.  If  the  life  of  such  person  be  in  immediate  danger, 
and  its  protection  requires  life  for  life,  or  if  such  danger  and 
necessity  be  reasonably  apparent,  then  the  volunteer  may  de- 
fend against  it,  even  to  the  extent  of  taking  life,  provided  the 
party  in  whose  defense  he  acts  was  not  in  fault.  Ho  inter- 
feres at  his  peril,  if  the  person  slain  was  not  in  fault.  In  the 
language  of  Mr.  Wharton,  "  a  person  interposing,  particularly 
if  he  be  a  stranger,  should  act  with  much  caution."  This 
necessarily  follows,  because  he  takes  the  place  of  one  of  the 
combatants,  and  can  only  do  for  him  what  ho  had  the  right 
to  do  under  the  circumstances  in  defense  of  himself.  Thus  if 
A  unlawfully  assaults  B,  endangering  the  latter's  life,  C  has 
no  right,  because  he  may  come  upon  the  scene  of  conflict  at  a 
time  when,  during  its  progress,  A  is  in  danger,  to  kill  B. 
This  would  be  murder  in  C,  just  as  it  would  in  A.  Any  other 
rule  could  not  be  tolerated.  The  innocent  cannot  be  sacri- 
ficed to  save  the  guilty.  This  would  be  paradoxical.  A  vol- 
unteer must  not  kill  in  behalf  of  one  in  fault.  This  would 
be  what  some  writers  have  termed  a  negligent  killing.  He 
may,  however,  do  so  for  one  not  in  fault,  if  the  impending 
danger  thus  brought  about  be  either  actual  or  apparent.  In 
other  words,  as  the  person  not  in  fault  may,  if  he  believes,  and 
has  reasonable  grounds  to  believe,  that  his  life  is  in  immedi- 
ate danger,  defend  it  to  the  extent  of  taking  life,  so  another 
may  act  upon  the  like  appearances  as  to  such  danger,  and 
defend  it  for  him  to  the  same  extent.  Here  a  felony  is  at- 
tempted; and  in  killing  the  attempter,  through  the  necessity 
to  save  an  innocent  person,  the  one  so  doing  is  in  the  condi- 
tion of  se  defendendo  in  defending  the  one  not  in  default.  In 
Buch  a  case,  the  doctrine  of  self-defense  in  all  its  principles 
extends  to  the  accused,  just  as  it  would  if  the  felony  had  been 
attempted  upon  him,  or  as  it  would  apply  to  the  one  in  dan- 
ger if  he  had  done  the  killing. 

Applying  this  rule  to  the  case  in  hand,  the  judgment  cannot 
stand.     The  fourth  instruction  reads  thus:  — 

"The  court  instructs  the  jury  that,  in  addition  to  the  right 
of  self-defense  as  defined  in  instruction  No.  3  (relative  to  the 
right  of  self-defense  upon  the  part  of  the  accused  when  he  is 
in  danger),  that  if  they  believe  from  the  evidence  that,  at  the 
time  of  the  killing  of  Rufus  Ebling  by  Harmon  and  Renzy 
Stanley,  if  they  did  so  kill  him,  the  said  Ebling  was  then  un- 
lawfully, willfully,  and  feloniously,  and  not  in  his  own  neces- 
sary self-defense,  about  to  kill  William  Stanley,  or  about  to 
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inflict  great  bodily  harm  upon  him  with  a  deadly  weapon,  ma- 
liciously and  unlawfully,  and  not  in  his  own  necessary  self- 
defense,  then  the  said  Harmon  and  Renzy  Stanley  might 
lawfully  interfere  to  prevent  said  injury,  and  might  even 
take  the  life  of  said  Ebling,  provided  such  extremity  be  neces- 
sary to  prevent  such  killing  of  or  injury  to  William  Stanley; 
and  provided  further,  that  said  Harmon  and  Renzy  Stanley 
had  not  theretofore  and  in  said  rencounter  been  engaged  in  an 
unlawful  attack  with  force  and  arms  on  said  Ebling." 

After  what  we  have  said,  it  is  unnecessary  to  comment  at 
length  upon  this  instruction.  It  is  evident  that  it  confined 
the  right  of  the  appellants  to  act  in  defense  of  William  Stan- 
ley's life  to  the  existence  of  actual  danger  to  it.  It  did  not 
allow  them  to  act  in  good  faith  upon  appearances,  however 
reasonable.  Under  it  they  could  only  act  if,  as  a  matter  of 
fact,  in  the  judgment  of  the  jury,  the  life  of  William  Stanley 
was,  at  the  time  of  the  killing,  in  actual  danger  at  the  hands 
of  the  deceased,  and  an  actual  necessity  existed  for  the  killing. 

We  intimate  no  opinion  as  to  the  character  or  weight  of  the 
evidence.  As  there  must  be  another  trial,  it  would  not  be 
proper  to  do  so.  It  is  sufficient  to  say  that  there  was  suffi- 
cient testimony  to  authorize  the  submission  of  this  ground  of 
defense  to  the  jury;  and,  as  indicated  above,  it  was  not  done 
in  proper  form. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings in  conformity  to  this  opinion. 

HoMiCTDE,  WHEX  JtTSTiFiABLB  ON  GROUND  OT  Sklf-defense:  Shorter  V. 
People,  2  N.  Y.  193;  51  Am.  Dec.  293,  note;  and  see  Jonea  v.  State,  8  Am.  St. 
Rep.  449,  and  note  450;  self-defense  in  one's  business  office:  Morgan  v.  Dur/eCj 
69  Mo.  409;  33  Am.  Rep.  508;  in  one's  dwelling-house:  State  v.  Patterson,  45 
Vt.  308;  12  Am.  Rep.  200;  State  v.  Moore,  31  Conn.  479;  83  Am.  Dec.  159. 

Person  may  Repel  Force  by  Force  when  he  himself,  or  any  of  thesa 
his  relations,  husband  and  wife,  parent  and  child,  master  and  servant,  be 
forcibly  attacked  in  his  person  or  property:  Dukes  v.  State,  11  Ind.  557;  71 
Am.  Deo.  370. 
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Central  Passenger  EV  Co.  v,  Kuhn.  Louis- 
ville AND  Nashville  R.  R.  Co.  v.  Kuhn. 

[86  Kentucky,  678.J 

It  is  Gross  NEOLiaENCE  for  Railroad  CoMPAJtT,  whose  Road  Crosses 
Public  Thoroughfare,  not  to  Keep  Flagman  at  such  point  at  night, 
thero  being  no  bars  or  gates  erected,  and  there  being  a  dense  population 
on  each  side  of  the  track,  over  which  trains  are  constantly  passing. 

Nboligence  may  be  Imputed  to  Street-car  Company  whoso  road  inter- 
sects steam-car  tracks,  where  a  driver  of  one  of  its  cars  takes  no  pains  to 
satisfy  himself  of  the  approach  of  a  train,  when  others  on  his  car  see  it 
coming  in  time  to  euable  him,  by  exercising  the  slightest  diligence,  to 
avoid  an  accident,  but  instead  of  so  doing,  he  attempts  to  cross  in  front 
of  the  train  with  his  car,  in  consequence  of  which  an  injury  results. 

In  Action  for  Injury  Alleged  to  have  been  Caused  by  Negligence 
OF  Driver  of  Street-car,  Burden  of  Proof  is  on  company,  as  defend- 
ant, to  show  that  the  injury  originated  from  causes  beyond  the  driN-er's 
control.  Negligence  is  presumed  from  the  mere  fact  of  injury,  in  such 
case;  but  where  the  direct  cause  of  injury  results  from  the  act  of  another 
over  whom  the  carrier  has  no  control,  the  burden  is  on  plaintiff. 

Carrier  of  Passengers  —  Duty  of  Driver  of  Street-car  —  Instruc- 
tion maybe  refused,  "that  it  was  not  the  duty  of  the  driver  of  the 
street-car  company  to  stop  his  train,  and  go  ahead  on  foot  to  the  cross- 
ing to  see  if  a  train  was  approaching,  unless  he  had  reasonable  grounds 
to  believe  a  train  was  approaching."  The  court  could  not,  as  a  matter 
of  law,  adjudge  that  such  caution  could  be  dispensed  with,  and  as  there 
was  no  conductor  or  other  person  on  the  car  to  exercise  such  vigilance, 
the  probability  of  danger  imposed  such  duty  on  the  driver.  A  suflBcient 
force  should  be  employed  at  an  unguarded  and  dangerous  steam-railroad 
crossing  to  avoid  danger  to  passengers  in  street-cars. 

Carriers  of  Passengers  —  Negligence.  —  Failure  of  steam-railroad  com- 
pany to  properly  provide  for  public  safety  at  dangerous  highway  cross- 
ing does  not  relieve  from  negligence  of  its  employees  a  street-railroad 
company  whose  track  intersects  the  other. 

Carriers  of  Passengers  —  Concurrent  Negligence  —  Degree  of  Dili- 
gence Required  of  Street-railway  Company  and  Steam-railway 
Company  Differs,  where  action  is  for  injury  sustained  by  passenger  of 
the  former  company  by  reason  of  negligence  of  driver  in  attempting  to 
cross  railroad  track  in  front  of  approaching  train,  and  the  action  is 
against  both  companies,  and  charges  concurrent  negligence  against  the 
latter. 

Evidence  —  In  Action  for  Injury,  the  Fact  that  Court  Excluded 
City  Ordinance  Requiring  Steam-railroad  Company  to  have  Flag- 
man at  crossing  cannot  avail  street-car  company  for  the  gross  negligence 
of  its  employee,  resulting  in  the  alleged  injury  at  the  crossing,  although 
both  companies  were  co-defendants. 

Measure  of  Damages  —  Instruction. — In  Action  for  Injury  Caused 
by  Defendant's  Negligence,  testimony  of  j^laintiff  that  he  had  a  wifa 
and  three  children  is  not  calculated  to  mislead  or  influence  the  jury,  and 
is  therefore  not  prejudicial,  where,  by  its  instruction,  the  court  guides 
the  jury  plainly  as  to  the  compensation  or  damages  the  plaintiff  is  enti- 
tled to  receive;  and  especially  is  it  not  prejudicial,  where,  in  addition 
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to  the  general  instruction  as  to  damages,  this  special  interrogatory  was 
propounded  to  the  jury  by  the  court,  "  What  sum  in  damages  will  rea- 
sonably compensate  the  plaintiff  for  the  injuries  sustained  by  him?"  and 
the  response  by  the  jury  was,  "We  say  five  thousand  dollars,"  and  the 
verdict  of  the  jury  is  also  sustained  fully  by  uncontradicted  testimony  of 
skilled  surgeons  and  physicians  aa  to  the  chsxacter  and  effect  of  the 
injury. 
Damages  mat  bb  Severed  against  Joint  Trespassers,  with  the  right  on 
the  part  of  the  jury  to  punish  the  wrong-doer  to  the  extent  of  liis  par- 
ticipation in  the  wrongful  act,  and  if  one  is  more  guilty  tlian  the  other, 
to  punish  him  more  severely:  Kentucky  Statutes,  Act  1839;  and  if  this 
statute  were  not  in  force,  a  reversal  on  account  of  the  damages  being 
severed  would  only  result  in  directing  a  joint  judgment  against  the  de- 
fendants for  the  real  amount  of  damages  assessed. 

Bametty  Noble,  and  Bamettj  and  William  Lindsay,  for  the 
appellants. 

Brown,  Humphrey,  and  Daire,  for  Central  Passenger  Rail- 
way Company. 

O^Neal,  Jackson,  and  Phelps,  and  Kohn  and  Barker,  for  the 
appellee. 

Pryor,  C.  J.  The  appellee,  Christ  Kuhn,  instituted  the 
present  action  in  the  Jefferson  court  of  common  i)leas  against 
the  Central  Passenger  Railway  Compan};  and  the  Louisville 
and  Nashville  Railroad  Company,  in  which  it  is  alleged  that 
when  a  passenger  on  the  cars  of  the  Passenger  railroad  com- 
pany he  was  injured  by  being  thrown  out  of  the  car  by  reason 
of  a  collision  between  the  cars  of  that  company  and  those  of 
the  Louisville  and  Nashville  Railroad  Company,  caused  by 
the  joint  negligence  of  the  employees  of  each  defendant. 

The  accident  occurred  in  the  eastern  part  of  the  city,  at  the 
corner  of  Baxter  Avenue,  at  a  point  where  the  city  railway 
cars  crossed  the  track  of  the  Louisville  and  Nashville  rail- 
road. There  was  a  verdict  assessing  the  damages  at  five 
thousand  dollars,  and  then  a  several  finding  by  which  the 
city  railway  company  was  required  to  pay  three  thousand 
dollars  of  the  damages,  and  the  Louisville  and  Nashville 
Railroad  Company  two  thousand  dollare.  Both  of  the  rail- 
road companies  have  appealed. 

The  plaintiflF  was  injured  about  nine  o'clock  at  night,  in 
July,  1884,  the  car  in  which  he  was  riding  being  struck  by 
the  engine  of  the  Louisville  and  Nashville  Railroad  Company 
in  the  attempt  of  the  passenger-car  to  cross  its  track. 

The  question  of  negligence  was  properly  submitted  tx)  the 
jury  by  special  interrogatories,  and  by  the  instructions  given 
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the  jury  finding  that  the  injury  was  caused  by  the  concurrent 
negligence  of  the  two  companies. 

It  is  apparent  from  the  testimony  that  each  company  was 
guilty  of  the  grossest  neglect,  and  liable  to  the  appellee  in 
damages  for  the  injury  sustained  by  him. 

It  appears  from  the  evidence  that  where  the  one  track 
crossed  the  other  was  a  public  thoroughfare,  used  constantly 
by  those  passing  in  and  out  of  the  city,  with  street-cars  cross- 
ing the  track  of  the  steam-railroad  company  many  times 
during  the  day,  and  until  a  late  hour  at  night;  that  the 
Louisville  and  Nashville  Railroad  Company  kept  a  flagman 
at  the  crossing  during  the  day  to  warn  those  passing  of  the 
approach  of  its  trains,  but  at  night  no  flagman  was  required 
to  remain,  and  those  passing  this  dangerous  crossing,  whether 
in  street-cars  or  other  modes  of  conveyance,  left  to  provide  for 
their  own  safety,  and  to  risk  the  danger  of  being  run  over  by 
constantly  passing  trains,  with  no  other  protection  than  their 
own  knowledge  as  to  the  time  the  trains  would  pass,  or  their 
vigilance  in  noticing  the  train's  approach.  No  bars  or  gates 
had  ever  been  erected,  and  the  trains  running  by  steam  day 
and  night  over  the  crossing,  with  a  dense  population  on  each 
side  of  the  track,  left  to  risk  all  the  danger  that  was  con- 
stantly menacing  them  at  this  particular  point,  and  at  a 
time  when  a  vigilant  flagman  was  most  needed.  Buildings 
were  also  located  at  or  near  the  track,  so  as  to  obstruct  the 
view  of  those  crossing  when  looking  in  the  direction  this  train 
approached  on  the  night  of  the  accident.  Such  a  movement 
of  railroad  trains  in  the  midst  of  a  dense  population,  con- 
stantly passing  over  its  track,  without  any  one  to  give  notice 
of  the  train's  approach,  was  negligence  of  the  most  flagrant 
character. 

As  to  the  Central  Passenger  company,  it  is  manifest  that  its 
driver  was  unfitted  for  his  employment;  that  he  took  no  pains 
to  satisfy  himself  of  the  approach  of  the  train,  when  others 
less  interested  than  himself,  and  not  on  his  cars,  saw  its  ap- 
proach in  time  for  him  to  have  saved  himself,  if  he  had  exer- 
cised even  the  slightest  care.  Besides,  when  he  discovered  the 
train's  approach,  he  attempted  to  cross  the  track  in  front  of 
it,  when,  by  the  exercise  of  the  slightest  care,  he  might  have 
avoided  all  danger.  It  is  therefore  plain  that  the  injury  com- 
plained of  resulted  from  the  negligence  of  both  companies. 
It  is  proper  to  notice  first  some  of  the  objections  made  by 
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counsel  for  the  street-car  company  during  the  progress  of  the 
trial,  and  now  complained  of  as  error  to  its  prejudice. 

It  is  argued  that  the  court  below  erred  in  adjudging  that 
the  burden  of  proof  was  on  the  street-car  company  (the  collis- 
ion being  admitted)  to  show  that  the  injury  was  not  caused 
by  its  neglect,  and  at  the  same  time  holding  that  no  such  rule 
could  apply  to  the  Louisville  and  Nashville  Railroad  Com- 
pany, the  other  defendant. 

This  record  shows  that  the  Central  Passenger  company  was 
willing  to  assume  the  burden,  and  asked  that  it  be  allowed  to 
first  introduce  its  evidence,  and  the  motion  was  overruled. 
The  plaintiff  was  then  required  to  make  out  his  case  of  negli- 
gence against  both  defendants;  but  when  the  evidence  was  all 
in,  the  court  permitted  counsel  for  the  Passenger  company  to 
conclude  the  argument,  and  it  therefore  seems  to  us  that  if 
either  party  was  prejudiced  by  this  action  of  the  court,  it  was 
the  plaintiff,  and  not  the  defendant. 

The  rule  adopted  in  Louisville  and  Portland  R.  R.  Co.  v. 
Smith,  2  Duvall,  556,  places  the  burden  in  this  case  on  the 
company,  and  while  that  case  may  fail  to  distinguish  properly 
the  class  of  accidents  to  the  passenger  in  which  the  burden  is 
on  the  carrier  from  those  where  the  burden  is  on  the  plaintiff, 
still  in  this  case  one  of  the  grounds  of  complaint,  or  the  negli- 
gence complained  of,  is  the  want  of  care  on  the  part  of  the 
driver,  and  his  want  of  fitness  for  the  position  given  him. 

Mr.  Cooley  on  Torts,  referring  to  a  Pennsylania  case  {Laing 
V.  Colder,  8  Pa.  St.  479;  49  Am.  Dec.  533;  Sullivan  v.  Phila- 
delphia and  Reading  R.  R.  Co.,  30  Pa.  St.  234;  72  Am.  Dec. 
698),  says:  ^^  Prima  facia,  whore  a  passenger  being  carried  on  a 
train  is  injured  without  fault  of  his  own,  there  is  a  legal  pre- 
sumption of  negligence,  casting  upon  the  carrier  the  onus  of 
disproving  it.  This  is  the  rule  when  the  injury  is  caused  by 
a,  defect  in  the  road,  cars,  or  machinery,  or  by  a  want  of  dili- 
gence or  care  in  those  employed,  or  by  any  other  thing  which 
the  company  can  or  ought  to  control,  as  u  part  of  its  duty  to 
carry  the  passengers  safely;  but  this  rule  of  evidence  is  not 
conclusive":  Cooley  on  Torts,  663.  The  complaint  in  this 
case  was  the  want  of  diligence  in  the  driver,  and  the  law  will 
presume  neglect  from  the  mere  fact  of  the  injury,  and  the 
burden  is  on  the  defendant,  who  may  show  that  the  injury 
originated  from  causes  the  driver  could  not  prevent.  The  pas- 
senger commits  himself  to  the  custody  and  control  of  the  car- 
rier, and  if  the  car  breaks,  or  the  car  while  controlled  by  the 
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driver  should  strike  an  obstruction,  as  a  wall  or  an  embank- 
ment, the  presumption  of  negligence  arises,  and  must  be  over- 
come by  the  carrier  on  the  complaint  of  the  passenger  injured 
by  the  accident.  The  accident  may  have  been  caused  by  the 
other  defendant;  but  if  so,  it  devolved  on  the  company  in 
charge  of  the  passenger  to  show  it.  And  further  says  Mr. 
Cooley:  "Suppose  a  railway  train  thrown  from  a  track  from 
some  cause  not  apparent,  and  the  passengers  are  injured, 
would  it  be  reasonable  to  put  an  injured  person  to  the  neces- 
sity of  discovering  and  pointing  out  the  cause,  and  tracing  the 
fault  to  the  company  before  he  could  recover?  or  may  he,  who 
has  intrusted  his  person  and  his  life  to  the  control  of  the  com- 
pany, ....  rely  on  the  injury  itself  as  entitling  him  to 
redress,  and  leave  to  the  defense  the  task  of  presenting  ex- 
culpatory evidence?"  A  felon  may  have  placed  obstructions 
on  the  track,  or  caused  the  accident  in  a  manner  that  no 
vigilance  could  guard  against;  and  if  so,  it  may  be  easily 
shown  by  the  company.  This  rule  placing  the  burden  on  the 
company  is  in  accord  with  the  doctrine  that  a  common  carrier 
of  passengers  must  exercise  the  highest  degree  of  care  and  dili- 
gence to  prevent  injury.  Such  care  as  a  reasonable  and  cau- 
tious man  would  use  under  the  circumstances  is  the  diligence 
required. 

This  rule,  says  Hilliard,  applies  to  the  vehicle,  the  horses, 
the  harness,  the  skill,  caution,  and  sobriety  of  the  driver:  2 
Hilliard  on  Torts,  587. 

This  court,  in  the  case  of  Louisville  etc.  R.  R.  Co.  v.  Rit- 
ter,  85  Ky.  368,  recognized  the  same  doctrine,  both  as  to  the 
presumption  of  negligence  and  the  care  required  of  the  car- 
rier. 

This  case  is  attempted  to  be  distinguished  from  that  of 
Railroad  v.  Ritter's  Administrator,  supra,  and  that  class  of 
cases,  and  cases  where  the  accident,  the  result  of  the  neglect, 
might  have  been  caused  by  the  act  of  a  stranger.  We  see  no 
reason  for  the  distinction.  The  negligence  complained  of  is 
that  of  the  company's  driver,  and  that  another  contributed 
to  the  result  can  make  no  difference.  If  the  steam-railroad 
company  had  not  been  sued,  it  would  have  been  a  case  di- 
rectly against  the  other  defendant  for  the  negligence  of  its 
driver. 

Where  the  direct  cause  of  the  injury  results  from  the  act  of 
another  over  whom  the  carrier  has  no  control,  the  burden  is 
on  the  plaintiff,  as  when  the  injury  is  caused  by  an  obstruc- 
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tion  placed  on  the  track  of  the  road  by  a  trespasser,  and  the 
alleged  negligence  is  the  failure  of  the  company  to  remove  the 
obstruction  within  a  reasonable  time,  thereby  causing  the  in- 
jury. We  decline  to  follow  the  case  of  Curtis  v.  Rochester  etc. 
R.  R.  Co.,  18  N.  Y.  534;  75  Am.  Dec.  258. 

Another  objection  is  in  regard  to  the  fifth  instruction  given 
by  the  court  to  the  jury,  to  the  effect  that  when  the  view  of 
the  railroad  is  obstructed,  that  on  approaching  the  crossing  in 
order  to  avoid  injury,  the  exercise  of  greater  caution  is  re- 
quired by  those  approaching  and  those  in  charge  of  the 
train  than  when  the  view  is  clear  and  unobstructed.  The 
defense  asked  the  court  to  modify  this  instruction,  or  to  de- 
fine the  degree  of  care  required  in  such  a  case,  by  telling  the 
jury  "  that  it  was  not  the  duty  of  the  driver  of  the  street-car 
company  to  stop  his  train,  and  go  ahead  on  foot  to  the  cross- 
ing to  see  if  a  train  was  approaching,  unless  he  had  reasonable 
grounds  to  believe  a  train  was  approaching."  This  was  re- 
fused, and  properly,  because  the  court  could  not,  as  a  matter 
of  law,  adjudge  that  such  caution  could  be  dispensed  with; 
and  as  there  was  no  conductor  or  other  person  on  the  car  to 
exercise  this  vigilance,  the  probability  of  danger  imposed  this 
duty  on  the  driver.  Wliilo  a  conductor  in  addition  to  the 
driver  may  not  be  required  on  a  street-car,  still,  at  such  a 
crossing,  a  force  sufficient  should  be  employed  to  avoid  dan- 
ger to  the  passengers. 

It  was  evidently  neglect  on  the  part  of  the  steam-railway 
company,  under  the  circumstances,  in  failing  to  provide  for 
the  safety  of  their  crossing  by  removing  the  obstruction,  or  in 
having  gates  or  bars  or  a  flagman  to  prevent  those  crossing 
from  being  injured  by  its  trains;  but  the  failure  to  do  this  did 
not  relieve  the  street-railway  company  from  the  negligence 
of  its  employees,  and  therefore  instruction  No.  1  was  properly 
refused;  and  tor  the  additional  reason  that  instructions  were 
given  as  to  the  degree  of  diligence  required  of  the  steam-rail- 
road company.  This  is  not  an  action  by  the  one  company 
against  the  other,  nor  is  the  negligence  of  the  street-car  com- 
pany's driver  the  negligence  of  the  passenger.  The  passenger 
is  charging  neglect  against  both.  There  is  certainly  a  higher 
degree  of  care  required  of  a  carrier  for  the  security  and  safety 
of  its  passengers  than  for  the  security  of  those  not  on  its  train, 
and  therefore  the  distinction  between  the  instructions  given 
for  the  plaintiff  as  against  the  defendant,  in  whose  care  the 
plaintiff  was,  and  as  against  the  st€am-car  company  for  its 
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concurrent  negligence.  The  doctrine  with  reference  to  in- 
juries to  those  crossing  the  track  of  a  railway,  where  the  right 
to  cross  exists,  is,  that  the  company  must  use  such  reasonable 
care  and  precaution  as  ordinary  prudence  would  indicate. 
This  vigilance  and  care  must  be  greater  at  crossings  in  a  popu- 
lous town  or  city  than  at  ordinary  crossings  in  the  country; 
so  what  is  reasonable  care  and  prudence  must  depend  on  the 
facts  of  each  case.  In  a  crossing  within  a  city,  or  where  the 
travel  is  great,  reasonable  care  would  require  a  flagman  con- 
stantly at  the  crossing,  or  gates  or  bars,  so  as  to  prevent  injury; 
but  such  care  would  not  be  required  in  a  crossing  in  the  coun- 
try, where  but  few  persons  passed  each  day.  The  usual  signal, 
such  as  ringing  the  bell  and  blowing  the  whistle,  would  be 
sufBcient.  This  is  the  general  rule  laid  down  by  all  the  works 
on  negligence:  Thompson  on  Negligence,  417;  Lou.  Cin.  dc  Lex. 
R.  R.  Co.  v.  Goetz's  Adm'x,  79  Ky.  442;  42  Am.  Rep.  227. 

The  court  excluded  from  the  jury  the  ordinance  of  the  city 
of  Louisville  requiring  the  steam-railroad  company  to  have  a 
flagman  at  this  crossing.  It  did  not  appear  that  the  company 
had  notice  of  the  ordinance,  and  if  required  to  take  notice,  we 
cannot  well  see  how  the  negligence  of  the  steam-railroad  com- 
pany could  excuse  the  neglect  of  the  co-defendant  causing 
this  injury.  That  they  were  both  guilty  of  neglect  is  clearly 
shown,  and  there  is  no  pretense  that  the  street-car  company 
supposed  that  this  ordinance  had  been  complied  with. 

We  proceed  now  to  consider  the  objections  made  by  both 
defendants  to  the  judgment  below.  During  the  progress  of  the 
trial  the  appellee,  while  being  examined  as  a  witness,  was 
asked  the  question,  What  family  have  you?  The  response 
was,  a  wife  and  three  children.  Objections  were  interposed  to 
the  question  by  the  defendants  and  overruled.  This  action 
was  instituted  to  recover  for  the  gross  neglect  of  the  two  de- 
fendants, and  no  special  damage  was  alleged  other  than  the 
fact  of  the  injury,  the  pain  and  sufiering  of  the  plaintifi^,  his 
expenses,  loss  of  time,  and  permanent  injury. 

The  case  was  tried  in  the  court  below  as  one  for  compensa- 
tion only,  and  whether  under  the  proof  and  averments  of  the 
petition,  his  condition  with  reference  to  the  support  of  his 
family  should  have  been  embodied  in  an  instruction  as  one  of 
the  elements  of  damage,  is  not  necessiary  to  be  determined. 
The  case  was  not  tried  on  that  theory,  and  no  such  instruction 
given.  The  court  told  the  jury  that  if  the  verdict  was  for  the 
plaintifi",  they  should  assess  such  damages,  within  the  amount 
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claimed,  as  will  reasonably  compensate  him  for  his  loss  of 
time,  necessary  expenditures,  and  for  permanent  disability  or 
injury,  if  such  be  the  result,  and  for  the  injury  sustained  by 
him  in  his  bodily  and  mental  suflfering,  if  any  there  was,  re- 
sulting directly  from  said  injuries.  This  instruction  guided 
the  jury  plainly  as  to  the  compensation  or  damages  the  plain- 
tiff was  entitled  to  receive.  They  were  not  misled,  and  doubt- 
less not  influenced,  by  the  mere  response  of  the  witness  to  the 
question  that  he  had  a  wife  and  three  children. 

The  cases  referred  to  as  rendering  such  testimony  incompe- 
tent are  where  the  evidence  was  excluded,  the  plaintiff  insist- 
ing that  it  was  an  element  of  damage,  or  where  the  court  had 
permitted  the  jury  to  consider  it  as  an  element  of  damage  in 
cases  where  no  special  damage  to  that  effect  was  alleged  or 
punitive  damages  asked. 

Besides  the  general  instruction  as  to  the  measure  of  dam- 
ages, this  special  interrogatory  was  propounded  to  the  jury  by 
the  court:  '"  What  sum  in  damages  will  reasonably  compen- 
sate the  plaintiff  for  the  injuries  sustained  by  him?"  The 
response  by  the  jury  was:  "  V/e  say  five  thousand  dollars." 
So  we  think  it  is  apparent  that  the  jury  confined  their  consid- 
eration as  to  the  measure  of  damages  to  the  general  instruc- 
tion given  and  the  special  interrogatory  propounded  by  the 
court.  It  is  argued,  however,  that  the  character  of  the  testi- 
mony, with  reference  to  the  injury  inflicted  and  the  damages 
awarded,  shows  that  the  jury,  in  fixing  the  damages,  was  not 
confined  to  the  instructions  given. 

Tiie  principal  surgeon,  who  dressed  the  wound,  says  that  it 
was  on  the  head, —  a  fracture  of  the  outer  plate  of  the  skull. 
He  regarded  it  as  dangerous,  and  still  regards  it  as  such, 
likely  to  result  in  epilepsy  or  softening  of  the  brain;  that  the 
plaintiff  was  unconscious  for  several  days.  After  the  danger 
of  inflammation  disappeared,  he  left  the  case  in  charge  of  the 
family  physician.  He  was  in  attendance  on  the  patient  for 
eight  or  ten  days.  The  family  physician  testified  that  he 
attended  the  plaintiff  five  or  six  weeks.  He  was  in  a  coma- 
tose condition  three  or  four  days;  that  he  suffered  a  great 
deal,  and  required  constant  attention  during  his  entire  illness; 
that  blood  discharged  from  one  of  his  ears;  has  been  called  to 
see  him  several  times  since  to  treat  him  for  severe  headache, 
vomiting,  and  inflammation  of  the  left  ear;  that  his  com- 
plaints are  attributable  to  the  injury  received,  and  its  dura- 
tion would  likely  last  through  life;  that  plaintiff  was  a  very 
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healthy  man  before  he  received  the  injury;  ho  attended  him 
three  weeks  prior  to  the  trial;  he  was  vomiting,  and  blood 
oozing  from  liis  ear;  the  general  result  in  cases  of  this  kind  i& 
weakness  of  mind  or  epilepsy.  Dr.  Larrabee  was  then  re- 
called, and  stated  that  the  symptoms  stated  by  the  family 
physician  rendered  the  probability  of  epilepsy  stronger. 
These  statements,  made  by  skilled  surgeons  and  physicians^ 
uncontradicted  by  any  proof  in  the  record,  was  the  testimony 
upon  which  this  verdict  was  based,  and  if  true,  —  and  there  is 
no  reason  for  doubting  them,  —  the  verdict  of  the  jury  is  fully 
sustained  by  the  evidence;  and  looking  to  the  general  and 
special  instructions  on  the  question  of  damages,  we  are  satis- 
fied the  response  merely  to  the  question  propounded,  that  he 
had  a  wife  and  three  children,  did  not  enhance  the  damages 
or  prejudice  the  substantial  rights  of  the  parties. 

The  next  question  arises  as  to  the  special  findings  by  which 
the  jury  required  the  one  defendant  to  pay  of  the  damages 
sustained  two  thousand  dollars,  and  the  other  three  thousand 
dollars.  The  jury  had  said  that  the  plaintiff  was  entitled  to 
recover  five  thousand  dollars,  and  if,  as  is  maintained  by 
counsel  for  both  defendants,  they  had  no  right  to  apportion 
this  sum  between  the  wrong-doers,  then  the  reversal,  if  had, 
would  only  require  the  court  below  to  enter  a  joint  judgment 
for  the  five  thousand  dollars,  the  whole  of  which  might  be 
recovered  of  one,  with  no  right  of  contribution  against  the 
other.  It  is  urged,  however,  by  the  Central  Passenger  com- 
pany, that  the  judgment  requires  it  to  pay  one  thousand 
dollars  more  than  the  Louisville  and  Nashville  Railroad  Com- 
pany, and  the  court  having  no  right  to  enter  such  a  judgment, 
it  should  be  reversed.  Without  determining  its  eff"ect  upon 
the  substantial  rights  of  the  parties  in  the  event  the  damages 
could  not  be  severed,  and  such  was  the  common-law  rule  on 
the  subject,  we  will  proceed  to  determine  the  question  made 
as  to  the  act  of  1839.  That  act  provides:  "  That  in  actions 
of  trespass  it  shall  bo  lawful  for  the  jury  to  assess  several  or 
joint  damages  against  the  several  defendants,  and  when  the 
jury  find  several  damages,  the  judgment  shall  be  in  favor  of 
the  plaintiff,  against  each  defendant,  for  the  several  damages, 
and  a  joint  judgment  for  costs." 

This  act,  which  has  Ijeen  held  to  apply  to  all  kinds  of  tres- 
passes, and  that  modifes  the  rule  of  the  common  law,  and  is 
more  a  question  of  practice  than  of  right,  has  not  been  re- 
pealed, expressly  or  by  implication,  by  either  the  Revised  or 
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General  Statutes,  or  by  the  Code  of  Practice.  There  is  no 
provision  of  the  Code  of  Practice  with  regard  to  the  remedy 
in  conflict  or  inconsistent  with  the  provisions  of  the  act  of 
1839,  nor  any  provision  of  the  Genera]  Statutes  in  conflict 
with  or  inconsistent  with  its  provisions  or  title  that  treats  of 
this  subject. 

This  statute  aflbrds  a  remedy  against  all  joint  trespassers, 
with  the  right  on  the  part  of  the  jury  to  punish  the  wrong- 
doer to  the  extent  of  his  participation  in  the  wrongful  act; 
and  if  one  is  the  more  guilty  than  the  other,  to  punish  him 
the  more  severely.  It  is  an  equitable  statute,  and  in  this  case 
it  is  exemplified  by  punishing  the  one  more  severely  whose 
duty  it  was  to  stop  until  the  train  passed,  and  who  could  have 
avoided  the  danger  by  the  exercise  of  the  slightest  care. 

We  are  the  less  reluctant  to  recognize  the  validity  of  the  act 
of  1839,  as  it  in  no  manner  afiects  the  rights  of  tliese  parties, 
as  a  reversal  because  of  the  damages  being  severed  would  only 
result  in  directing  a  joint  judgment  against  the  two  defend- 
ants for  the  real  amount  of  damages  assessed:  Ferguson  v. 
Terry,  1  B.  Mon.  96;  Henry  v.  Sennett,  3  Id.  311;  Cox  v. 
Cooke,  1  J.  J.  Marsh.  3G0;  Rochester  v.  Anderson^  1  Bibb,  439. 

Judgment  affirmed.  

Railroad  Company,  I>uty  of,  to  Keep  Flagman  at  Road  Crossinq: 
McOrath  v.  New  York  etc.  B.  R.  Co.,  59  N.  Y.  468;  17  Am.  Rep.  359,  and 
note  363;  Ernst  v.  Hudson  etc.  B.  R.  Co.,  39  N.  Y.  61;  100  Am.  Deo.  405, 
and  note  412;  compare  Wehch  v.  Hannibal  etc.  R.  R.  Co.,  72  Mo.  451;  37 
Am.  Rep.  440. 

Degree  of  Care  Required  to  bk  Exercised  by  Street-railway  Com- 
panies in  running  their  cars:  Topeka  City  R'y  Co.  v.  Higgs,  38  Kan.  375;  5 
Am.  St.  Rep.  754,  and  note  766;  Nichols  v.  Sixth  Avenue  R.  R.  Co.,  38  N.  Y. 
131;  97  Am.  Dec.  780;  Mangan  v.  Brooklyn  R.  R.  Co.,  38  N.  Y.  455;  98  Am. 
Doc.  66.  Where  passenger  in  horse-car  is  injured  by  carelessness  of  engi- 
neer of  railroad  company  in  the  management  of  his  locomotive,  it  is  no  de- 
fense to  show  contributory  negligence  in  the  driver  of  the  horse-car:  Bennett 
V.  Railroad  Co.,  36  N.  J.  L.  225;  13  Am.  Rep.  435. 

Damages  for  Personal  Injury  Caused  by  Defendant's  Neoligencb, 
Elements  of:  Alabama  Gh-eat  Southern  R.  R.  Co.  v.  Yarbrough,  83  Ala.  238f 
3  Am.  St.  Rep.  715,  and  cases  collected  in  note  718. 

In  Action  o?  Trespass  against  Sevkral  Defendants,  Jury  cannot 
assess  damages  severally  against  them:  St.  Louis  etc.  R.  B.  Co.  r.  South,  43 
m.  176;  92  Am.  Dec.  103. 
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Turner  v.  Shaw. 

[96  Missouri,  22,] 
Dkeds  —  Reformation.  —  Evidence  must  be  clear,  positive,  and  convincing 

in  order  to  so  reform  a  deed  as  to  include  therein  land  claimed  to  have 

been  omitted  by  mistake. 
Deed  Directly  from  Husband  to  Wife,  or  from  the  latter  to  the  former, 

vests  the  equitable  title  in  her  or  him  in  equity,  though  such  deed  is  void 

at  law. 
Deed  Directly  from  Husband  to  Wife,  with  an  fiabendum  clause  to  have 

and  to  hold  to  her  sole  use  and  beneht,  vests  an  equitable  separate  estate 

in  her  as  against  him,  though  a  different  result  might  have  been  reached 

had  the  deed  been  made  by  a  stranger. 
Wife's  Separate  Estate,  Conveyance  of.  —  Wife  has  absolate  ownership 

of,  and  may  convey  or  encumber,  her  equitable  separate  estate  without 

her  husband  joining  her  in  the  conveyance. 
Where  Wife  has  Conveyed  her   Equii'able   Separate  EIstate  to  her 

husband,  he  may  dispose  of  it  by  will  as  he  sees  fit. 

W.  H.  Morrow,  and  T.  J.  C.  Fagg,  for  the  appellant. 
John  Matson,  for  the  respondent. 

Sherwood,  J.  Ejectment  for  an  undivided  one-sixth  part 
of  lots  519  and  520,  in  block  65,  in  the  city  of  Louisiana,  Pike 
County,  Missouri. 

The  plaintiff  and  defendant  are  brother  and  sister,  children 
and  heirs  at  law  of  their  father  and  mother,  John  F.  and 
Sarah  Ann  Turner.  The  answer  was  a  general  denial,  with 
a  statement  of  special  matters  of  defense  set  out  at  length,  al- 
leging that  John  F.  Turner,  deceased,  the  common  source  of 
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title,  being  a  southern  sympathizer,  and  alarmed  at  the  con- 
dition of  the  country,  in  June,  1861,  executed  a  deed  of  con- 
veyance to  the  property  in  question  to  his  wife,  Sarah  Ann 
Turner.  This  deed  was  recorded  in  1865.  John  F.  Turner, 
with  his  family,  consisting  of  his  said  wife  and  two  daughters, 
Mary  J.  Shaw  and  Sallio  Turner,  continued  in  the  uninter- 
rupted possession  of  the  property  up  to  the  date  of  his  death, 
in  1880.  The  wife  died  in  1882.  The  defendant,  Mary  J. 
Shaw,  widowed  sister  of  the  plaintiff,  was  the  housekeeper  and 
general  raanager  of  the  household  from  the  time  of  the  acquisi- 
tion of  the  property  in  1852,  until  the  death  of  her  mother, 
Mrs.  Sarah  Ann  Turner,  in  1882;  that  on  account  of  his  fears 
for  the  safety  of  himself  and  property,  and  for  the  purpose  of 
placing  all  his  property  in  such  a  condition  that  his  family 
might  have  full  benefit  of  it  in  case  of  his  death  or  its  confisca- 
tion, on  June  5,  1861,  in  consideration  of  "love  and  respect" 
for  his  said  wife,  he  conveyed  to  her  all  of  his  property,  con- 
sisting of  several  tracts  of  land,  together  with  the  lots  in  ques- 
tion, which  were  occupied  as  his  homestead.  In  September, 
1874,  the  wife,  Sarah  Ann  Turner,  in  consideration  of  the  sum 
of  five  dollars,  etc.,  reconvoyed  the  same  property  to  her  hus- 
band. 

In  August,  1878,  being  advised  that  the  last-named  convey- 
ance was  inefiectual  to  reinvest  him  with  the  legal  title  to  the 
property  so  as  to  enable  him  to  make  a  proper  disposition  of 
his  entire  estate  among  his  children,  and  especially  to  secure 
to  his  two  daughters  aforesaid  the  property  in  dispute  for  a 
permanent  home  for  them,  ho  and  his  said  wife  executed  a 
deed  to  the  said  Mary  J.  Shaw,  by  which  they  intended  to 
convey  all  of  his  property,  including  these  two  lots;  that  on 
the  same  day,  Mary  J.  Shaw  executed  her  deed  to  her  father 
for  the  same  property,  following  the  description  of  the  last- 
mentioned  deed.  In  both  of  these  conveyances  lots  519  and 
620,  in  block  65,  were  omitted  by  the  mistake  of  the  scrivener. 
October  25,  1878,  John  F.  Turner  made  his  last  will,  devising 
these  two  lots  to  his  said  daughters,  subject  to  the  life  estate 
of  his  wife,  Sarah  Ann  Turner. 

Sallie  Turner  afterwards  conveyed  her  interest  to  her  sister, 
Mary  J,  Shaw.  It  is  alleged  that  John  F.  Turner  in  his  life- 
time had  given  to  the  plaintiff,  by  way  of  advancement, 
money  and  property  largely  in  excess  of  his  distributive 
share  in  the  estate,  and  that  Mrs.  Sarah  Ann  Turner,  at 
all  times,  up  to  the  date  of  her  death,  assented  to  the  pro- 
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priety  of  making  such  a  disposition  of  the  property  as  to  se- 
cure this  home  to  the  two  daughters,  and  did  all  that  was 
deemed  necessary  to  accomplish  that  end.  These  allegations 
of  the  answer  concluded  by  praying  for  such  reformation  of 
the  deeds  of  1878  as  to  include  the  lots  aforesaid.  Except 
denying  that  the  plaintiff  was  the  brother  of  the  defendant, 
the  reply  was  a  general  denial.  The  court  found  and  gave 
judgment  for  the  plaintiflF. 

1.  This  case  was  heard  and  determined  solely  upon  the 
theory  of  the  special  defense  set  forth  in  the  answer,  that  de- 
fendant was  entitled  to  have  the  deeds  of  1878  so  reformed  as 
to  have  included  therein  the  lots  in  controversy.  After  an  ex- 
amination of  the  evidence,  I  am  satisfied  that  it  is  not  suffi- 
cient to  warrant  a  decree  for  the  reformation  of  those  deeds. 
In  order  to  reach  such  a  standard  of  probative  eflBcacy,  the 
evidence  must  be  clear  and  positive  and  convincing:  Modrell 
V.  Riddle,  82  Mo.  31,  and  cases  cited.  Or,  as  Judge  Story  puts 
it,  "entirely  satisfactory,  and  equivalent  to  an  admission":  1 
Story's  Eq.  Jur.,  13th  ed.,  sec.  156.  There  is,  therefore,  no 
fault  to  find  with  the  action  of  the  lower  court  in  this  view  and 
on  this  theory  of  the  case. 

2.  But  there  is  another  aspect  in  which  this  case  is  to  be 
regarded,  one  which  appears  to  have  escaped  the  attention  of 
both  court  and  counsel;  it  is  this:  The  deed  from  a  husband 
to  a  wife,  or  from  the  latter  to  the  former,  are  null  in  law,  this 
arising  from  their  being  regarded  as  one  person.  Very  differ- 
ently, however,  are  they  regarded  in  a  court  of  equity.  There 
they  may  sue  and  be  sued,  contract  and  be  contracted  with, 
become  the  debtor  or  creditor  of  each  other  with  like  effect,  so 
far  as  regards  equitable  contemplation  and  rights,  as  if  they 
twain  had  never  become  one  flesh:  Morrison  v.  Thistle,  67  Mo. 
596,  and  cases  cited;  1  Bishop  on  Married  Women,  sees.  35, 
37,  713,  717.  The  deed  of  1861,  from  John  F.  Turner  to  his 
wife,  while  it  did  not  vest  in  her  a  legal  title  to  the  lots  in  liti- 
gation, still  passed  to  her  an  equitable  estate. 

3.  And  the  estate  thus  created  in  the  wife  was  an  equitable 
separate  estate.  This  is  apparent  for  two  reasons:  1.  Because 
the  language  of  the  habendum  of  the  deed  last  mentioned  is: 
"  To  have  and  to  hold  unto  the  said  Sarah  Ann  Turner,  and  to 
her  sole  use  and  benefit":  Morrisons.  Thistle,  supra;  2.  Be- 
cause the  deed  was  made  directly  from  the  husband  to  the  wife. 
If  the  deed  had  been  made  by  a  stranger  to  the  wife,  then  a 
separate  estate  in  her  would  not  have  been  created,  absent  the 
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necessary  words;  but  being  made  to  the  wife  by  the  husband, 
a  separate  estate  as  against  him  was  the  result:  Deming  v. 
Williams,  26  Conn.  22G;  68  Am.  Dec.  386;  Huber  v.  Hxiber,  10 
Ohio,  371;  Steel  v.  Steel,  1  Ired.  Eq.  452;  Marnman  v.  Mara- 
man,  4  Met.  (Ky.)  84;  McWilliama  v.  Ramsay,  23  Ala.  813;  1 
Bishop  on  Married  Women,  sec.  838. 

4.  It  being,  then,  established  that,  in  consequence  of  the 
deed  of  1861,  the  wife  became  the  owner  of  an  equitable  sepa- 
rate estate  in  the  land  thereby  conveyed,  Avhat  was  the  effect 
of  her  deed  made  back  again  to  her  husband  in  1874?  I  can 
regard  it  as  having  but  one  effect,  and  that  was,  to  convey  to 
him  the  same  lands  —  that  is,  her  equitable  estate  therein  — 
wliich  prior  thereto  she  had  been  the  recipient  of  from  him. 
This  must  have  been  the  effect  of  the  deed  of  1874,  or  else  it 
had  no  effect  at  all.  But  it  may  be  urged  that  this  deed  was 
utterly  invalid,  because  it  was  executed  by  the  wife  alone. 
However  this  may  bo  as  to  mere  statutory  estates,  which  re- 
quire a  joinder  of  husband  and  wife  in  order  to  their  valid 
execution,  it  will  not  hold  as  to  separate  estates  in  equity, 
which  the  wife  may  charge,  mortgage,  or  convey,  without  let 
or  hindrance  from  her  husband.  With  regard  to  such  prop- 
erty, she  is,  in  equity,  a  fem^  sole,  and  has  the  jua  disponendi, 
which  is  the  inseparable  incident  of  ownership.  By  virtue  of 
this,  she  charges,  she  encumbers,  or  she  absolutely  disposes  of 
it,  or  she  binds  it  by  her  parol  agreements,  just  as  any  other 
owner  would.  This  position  is  sustained  by  abundanat  au- 
thority, both  here  and  elsewhere:  Livingston  v.  Livingston,  2 
Johns.  Ch.  587;  Whitesides  v.  Cannon,  23  Mo.  457;  King  v. 
Mittnlherger,  50  Id.  182;  McQuie  v.  Peay,  58  Id.  56;  Claflin  v. 
Van  Wagoner,  32  Id.  252;  Schafroth  v.  Amhs,  46  Id.  114;  Kimm 
V.  Weippert,  46  Id.  532;  2  Am.  Rep.  541;  Lincoln  v.  Rowe,  51 
Mo.  571;  De  Baun  v.  Van  Wagoner,  56  Id.  347;  Gag  v.  Ihm, 
69  Id.  584;  1  Bishop  on  Married  Women,  sec.  853;  2  Id.,  sec. 
163;   Taylor  v.  Meads,  34  L.  J.,  N.  S.,  203. 

It  is  upon  the  idea  that  a  feme  covert,  possessed  of  a  soparnto 
estate,  may  convey  it,  that  gave  origin,  in  tlic  conveyanc*  s 
creating  such  estates,  to  clauses  against  alienation:  1  Bislu^p 
on  Married  Women,  sec.  844.  Such  clauses,  the  invention  of 
Lord  Thurlow,  amount  to  a  constant  assertion  of  the  power 
whicli  the  feme  possesses  but  for  sucli  prohibitions.  Those 
views  are  contrary  to  those  expressed  in  Mdrtin  v.  Colhurn,  8^ 
Mo.  22'.);  but  the  opinion  there  was  by  a  divided  court,  and 
satisfied  now  that  it  was  erroneous,  we  all  agree  to  overrule 
that  case. 
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5.  The  husband  being  the  possessor  of  the  legal  estate  in 
the  lots  in  question,  and  having  received  from  his  wife  all  the 
equitable  estate  which,  by  his  deed  of  1861,  he  had  conveyed 
to  her,  it  results  that,  at  the  time  he  made  his  will,  he  had 
full  power  and  ownership  to  dispose  of  the  lots  as  he  would, 
and  that  no  reformation  of  the  deeds  of  1878  was  necessary. 

We  reverse  the  judgment,  and  remand  the  cause,  with  di- 
rections to  enter  judgment  for  defendant. 


Deed  fbom  Wife  to  Husband.  —  The  established  doctrine  of  the  com- 
mon law,  that  in  consequence  of  the  unity  of  person  between  husband  and 
wife,  neither  can  grant  to  the  other  an  estate  in  possession,  reversion,  or 
remainder,  to  take  effect  in  possession  during  the  lifetime  of  the  grantor, 
has  been  so  far  modified  by  courts  of  equity  recognizing  the  right  of  the 
wife  to  contract  in  respect  to  her  equitable  separate  estate,  and  so  nearly 
eliminated  by  our  statutes  giving  to  married  women  greatly  enlarged  rights 
and  privileges  in  regard  to  their  separate  estate,  and  recognizing  their  sepa- 
rate legal  existence  to  such  a  considerable  extent,  that  the  old  rule  may 
be  safely  said  to  have  ceased  to  exist  at  all,  or  if  it  does  exist,  to  have  lost 
its  common-law  identity  altogether. 

The  right  of  tho  wife  to  control  and  dispose  of  her  separate  estate  is  regu- 
lated by  statute  in  nearly  every  state  in  the  Union,  as  shown  by  tho  extended 
note  to  Kirkpatrick  \ .  Buford,  7G  Am.  Dec.  3G7-401,  treating  of  the  subject 
of  the  "separate  property  of  the  wife  as  affected  by  American  statutes"; 
and  in  those  states  where  she  is  given  the  right  to  convey  her  separate  prop- 
erty as  if  "  sole  "  or  "  unmarried,"  or  as  "  any  other  person,"  without  the 
consent  of  her  husband,  or  without  his  joining  in  the  conveyance,  no  good 
reason  is  seen  why  she  may  not  convey  directly  to  him,  iu  the  absence  of 
fraud,  actual  or  presumed,  especially  if  tho  deed  or  conveyance  is  based 
apon  a  good  or  valuable  consideration.  The  equitable  right  of  the  wife  to 
convey  her  property  has  long  been  recognized  in  equity,  and  Mr.  Story  says: 
"A  married  woman  having  this  general  power  of  disposing  of  her  separate 
property,  the  question  naturally  arises,  whether  she  may  bestow  it  by  ap- 
pointment or  otherwise  upon  her  husband,  or  wli ether  the  legal  disability 
attaches  to  such  a  transaction.  Upon  this  subject  the  doctrine  is  now  firmly 
established  in  equity,  that  she  may  bestow  her  separate  property  by  appoint- 
ment or  otherwise  upon  her  husband  as  well  as  upon  a  stranger;  but  at  the 
same  time  courts  of  equity  examine  every  such  transaction  between  husband 
and  wife  with  an  anxious  watchfulness  and  caution  and  dread  of  undue  in- 
fluence, and  if  they  are  required  to  give  sanction  or  effect  to  it,  they  Avill 
examine  the  wife  in  court,  and  adopt  other  precautions  to  ascertain  her  un- 
biased will  and  wishes.  Courts  of  equity  will  not  only  sanction  such  a 
disposition  of  the  wife's  separate  property  in  favor  of  her  husband  when 
already  made,  but  they  will  also,  in  proper  cases,  upon  her  application  and 
consent  given  in  court,  decree  such  property  to  be  passed  to  her  husband, 
whether  it  be  in  possession  or  reversion,  in  such  manner  as  she  shall  pre- 
scribe": 2  Story's  Eq.  Jur.,  13th  ed.,  sees.  1395,  139G;  Scarborough  v.  Wat- 
kins,  9  B.  Mon.  640;  50  Am,  Dec.  628;  DarUnijtons  Appeal,  8G  Pa.  St.  612, 
27  Am.  Rep.  726,  where  it  is  said  that  the  conveyance  of  a  wife's  estate  to 
her  husbiind's  use  will  be  declared  void,  unless  it  affirmatively  appears  from 
the  attending  circumstances,  or  otherwise,  that  it  was  her  voluntary  act,  and 
not  induced  by  undue  influence  on  the  part  of  her  husband. 
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The  power  of  the  wife  to  convey  hor  real  estate  to  her  husband  through 
the  medium  of  some  third  person  is  so  universally  exercised,  that  it  is  seldom, 
if  ever,  now  questioned.  Thus  a  conveyance  by  husband  and  wife  of  realty 
belonging  to  lior  to  a  third  person,  and  a  reconveyance  of  the  same  estate 
by  such  third  person  to  the  husband,  with  intent  to  vest  the  title  in  the  lat- 
ter, when  the  freedom  of  the  wife  in  the  transaction  and  her  capacity  are 
unquestioned,  will  vest  in  the  husband  a  valid  title  to  the  property  granted: 
Devipsey  v.  Tyler,  3  Duer,  73;  Jasper  v.  Maxwell,  1  Dev.  Eq.  357;  Mrriam 
V.  Jlaraen,  2  Barb.  Ch.  232;  Cruger  v.  Douglas,  4  Edw.  Ch.  4.33;  Oarvin  v. 
Ingram,  10  Rich.  Eq.  130;  Durani  v.  RicJue,  4  Mason,  45.  In  the  absence  of 
proof  of  coercion,  undue  influence,  or  fraud  by  the  husband  against  the 
wife,  the  validity  of  such  transactions  is  never  questioned:  Todd's  Heirs  v. 
Wickliffe,  18  B.  Mon.  867,  following  Scarborough  v.  WatLins,  9  Id.  540;  50 
Am.  Dec.  628;  Shepperaon  v.  Shepperson,  2  Gratt.  601.  Still,  it  has  been 
held,  where  a  father  married  his  step-daughter,  and  afterward  she  conveyed 
to  her  supposed  husband  all  her  property  for  a  nominal  consideration,  ac- 
knowledging the  deed  as  ti.  feme  sole,  and  was  described  as  "H.  A.  M.," 
otherwise  called  "H.  A.  B."  (her  maiden  name),  and  on  the  following  day 
she  united  with  her  husband  in  a  deed  of  the  same  property  to  a  third  per- 
eon,  who  on  the  next  day  reconveyed  to  the  husband,  that  all  of  the  deeds 
were  fraudulent  and  void:  McClellan  v.  Kennedy,  3  Md.  Ch.  234. 

Whether,  under  the  statutes  enlarging  the  rights  of  married  women  as  to 
their  separate  property,  or  independently  thereof,  she  has  the  right  to  con- 
vey such  property  directly  to  her  husband,  there  is  some  conflict  in  the 
authorities.  Thus  in  New  York,  it  is  held  that  under  the  statute  the  dis- 
ability of  the  husband  to  take  land  by  conveyance  from  the  wife  remains 
the  same  as  before  the  statute  was  passed,  and  that  a  voluntary  convey- 
ance of  land  by  the  wife  to  the  husband  is  wholly  inefi"ectual:  Winans 
v.  Peebles,  32  N.  Y.  423;  31  Barb.  371.  Though  the  statute  enables  her 
to  convey  or  devise  her  land  as  if  she  were  unmarried,  still  her  deed  to 
her  husband  in  contemplation  of  her  death,  made  in  good  faith  and  vol- 
untarily, is  iiiefifectual:  White  v.  Wager,  25  N.  Y.  328;  32  Barb.  250.  So 
in  Maryland,  it  is  held  that  a  deed  from  a  married  woman  of  her  separate 
estate  directly  to  her  husband  is  null  and  void:  Preston  v.  Fryer,  38  Md. 
221;  and  the  only  method  she  can  adopt  to  convey  to  him,  the  statute 
requiring  the  joint  signature  of  both  to  the  deed,  except  in  the  execu- 
tion of  a  power,  is  by  means  of  a  conveyance  to  a  third  person  for  hij  use, 
he  joining  his  wife  in  the  deed:  Qehb  v.  Rose,  40  Id.  387.  In  Indiana,  it  is 
held  that  a  deed  by  the  wife  conveying  her  land  directly  to  her  husband, 
based  on  the  consideration  of  love  and  afiTcctiou  and  five  dollars,  and  signed 
by  the  wife  alone,  id  ineffectual  to  pass  any  interest  in  the  land,  and  is  null 
aad  void.  In  this  state,  the  statute  requires  the  husband  to  join  the  wife 
in  a  conveyance  of  her  separate  estate:  Luntz  v.  Oreir,  102  Ind.  173.  In 
Arkansas,  the  wife  may,  by  deed,  convey  her  property  without  her  husband 
joining  her  in  the  conveyance.  Still,  her  executory  contract  to  convey  her 
8cj>arato  property  to  her  husband,  if  not  a  nullity,  is  at  least  voidable  at  her 
election.  A  man,  in  consideration  of  his  intended  marriage,  conveyed  to  his 
proposed  wife  certain  land  to  hold  to  lier  own  and  separate  use,  with  full 
power  to  convey  as  if  she  were  sole,  and  after  tlie  marriage  and  a  separation 
she  contracted  for  the  sale  of  the  land  to  him,  and  executed  a  bond  to 
give  tide  upon  the  payment  of  the  purchase-money.  Ue  failed  to  pay,  and 
the  wife  conveyed  to  a  third  party,  ami  in  cjoctment  by  him  it  was  held  that 
the  bond  for  title  given  to  the  husband,  if  not  void,  was  voidable  at  her  elec- 
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tion,  and  that  the  interest  of  the  husband  was  swept  away  by  the  deed  to 
the  third  party.  Milwee  v.  Milwee,  44  Aik.  115.  In  Georgia,  the  statutes 
forbid  a  sale  of  her  separate  property  by  the  wife  to  the  husband,  but  she 
may  make  him  a  gift  of  tho  same:  Cain  v.  Liyon,  71  Ga.  692;  51  Am.  Rep. 
281.  Ill  Illinois,  it  is  held  that  a  married  woman's  trust  estate,  as  a  settle- 
ment to  her  separate  use,  can  only  be  conveyed  by  her  in  the  manner  di- 
rected in  the  deed  creating  the  trust.  Tlierefore  a  deed  by  a  wife  and  her 
trustee  to  her  husband,  of  land  conveyed  by  her  to  tho  trustee  before  mar- 
riage, is  void  as  a  conveyance,  and  as  a  power  of  appointment,  if  not  attested 
by  three  or  moro  credible  witnesses,  as  required  in  the  conveyance  to  the 
trustee,  reserving  the  power  of  disposition  by  the  wife,  and  equity  will  not 
aid  tho  defective  execution  of  such  power  in  favor  of  the  husband:  Breii  v. 
Yeaton,  101  111.  242. 

In  some  of  tho  states,  it  is  held  that  the  wife  may  deed  her  separate  prop- 
erty, consisting  of  land,  directly  to  her  husband.  Such  is  the  law  of  Maine 
under  the  Revised  Statutes  of  1871,  chapter  61,  section  1:  Savarje  v.  Savage, 
80  Me.  472;  as  well  as  under  the  statute  of  1852:  Allen  v.  Hooper,  50  Id.  371. 
So  under  section  2215  of  tho  Revised  Statutes  of  Iowa,  the  wife  may  con- 
vey directly  to  her  husband,  without  the  intervention  of  a  trustee,  an  inter- 
est in  lands  held  as  her  separate  estate.  Thus  a  conveyance  by  a  wife 
to  her  husband,  executed  under  au  agreement  of  separation,  relinquishing 
her  right  of  dower,  and  releasing  all  claim  upon  him  for  future  maintenance 
and  support,  will  be  upheld  when  supported  by  a  sufficient  consideration, 
and  no  fraud,  deception,  or  oppression  is  practiced  upon  her:  Robertson  v. 
Robertson,  25  Iowa,  350.  And  so  other  cases  are  found  where  absolute  deeds 
of  her  property  by  the  wife  directly  to  the  husband  have  been  upheld  where 
the  consideration  expressed  was  sufficient  and  valuable:  Booker  v.  Booker,  23 
Ala.  473;  Grain  v.  Shipman,  45  Conn.  572.  But  when  the  wife  seeks  thus  to 
convey  her  property  directly  to  her  husband,  she  must  follow  the  mode  pro- 
vided by  the  statute:  Sims  v.  Ray,  96  N.  C.  87.  When  the  husband  obtains 
the  wife's  property  under  the  form  of  a  purchase,  attended  by  suspicious  cir- 
cumstances and  strong  evidence  of  fraud,  for  a  merely  nominal  considera- 
tion, he  is  bound  to  prove  his  good  faith  by  clear  and  satisfactory  proof,  or 
it  will  be  presumed  that  ho  made  improper  use  of  his  influence:  Stiles  v. 
Stiles,  14  Mich.  72.  If  a  wife  seeks  to  set  aside  such  a  conveyance,  the  same 
full  and  positive  showing  of  fraud  or  duress  is  not  required  as  would  be  as 
against  a  stranger:  Witheck  v.  Wiibeck,  25  Id.  439.  But  even  in  those  states 
where,  under  the  statute,  a  voluntary  conveyance  of  land  by  the  wife  to  the 
husband  is  void,  the  validity  of  such  deed  may  be  established  by  the  appli- 
cation of  principles  of  equity,  where  a  consideration  has  been  paid:  Winans 
v.  Peebles,  32  N.  Y.  423.  And  in  Wormely  v.  Wormely,  98  111.  544,  where 
the  husband  purchased  land,  and  had  the  title  made  to  his  wife,  under  an 
agreement  on  her  part  that  she  would  reconvey  to  him  Avheu  requested  to  do 
so,  it  was  hold  that  such  contract,  on  the  part  of  the  wife,  was  of  such  nature 
that  it  could  bo  enforced  in  equity  at  the  suit  of  the  husband. 

To  Reform  Deed  on  Ground  of  Mistake,  the  proof  must  be  clear,  posi- 
tive, and  convincing:  Riiffner  v.  McConnell,  11  111.  212;  03  Am.  Dec.  362, 
note  365;  Sawyer  v.  Hovey,  3  Allen,  331;  81  Am.  Dec.  659,  note  661;  Hutch- 
inson v.  Ainsworth,  73  Cal.  452;  2  Am.  St.  Rep.  823;  Kornegay  v.  Everett,  99 
N.  C.  30. 

Married  Woman  may  Convey  or  Encumber  her  equitable  separate  es- 
tate: Penn  v.  iVhUeJiead,  17  Gratt.  503;  94  Am.  Dec.  478,  note  498;  Lindlef 
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V.  Cross,  31  Ind.  106;  99  Am.  Dec.  610,  note  614;  EUoU  v.  Oower,  12  R.  I. 
79;  34  Am.  Rep.  600;  Smith  v.  Tfumpson,  2  McAr.  291;  29  Am.  Rep.  621. 

Husband  awd  Wife.  —  A  Gift  from  Husband  to  Witb  Directly,  ob 
BT  CoNVBTAMCB  to  hcr  in  payment  of  an  admitted  indebtedness,  passes  only 
an  equitable  estate  or  interest,  leaving  tlio  legal  title  in  the  husband:  Bush 
T.  IJenry,  85  Ala.  605.  A  note  executed  upon  a  valid  consideration  by  hus- 
band to  wife  during  coverture,  though  void  by  strict  rules  of  law,  will  be 
enforced  in  equity  against  the  husband  or  his  estate  as  a  declaration  of  trust 
in  favor  of  the  wife:  Templeion  v.  Broton,  86  Tenn.  60. 


Kendall  v.  Powers. 

[96  MI880USI,  142.] 

Homestead.  —  Husband,  as  Head  of  Family,  may  bare  a  homestead  ex- 
empt from  execution  in  a  life  estate,  or  in  property  the  title  to  which  is 
in  his  wife. 

Homestead  —  Convetanoe  of.  —  While  a  party  holds  property  exempt 
from  sale  under  execution  as  a  homestead,  he  may  sell  his  interest 
therein;  and  the  purchaser  will  take  whatever  title  he  has.  free  from 
any  claim  of  a  judgment  creditor. 

A.  W.  Williama,  for  the  appellants. 
J.  B.  WilcoXy  for  the  respondent. 

Black,  J.  This  suit  of  ejectment  was  commenced  on  the 
14th  of  November,  1884,  to  recover  the  possession  of  several 
lots  in  the  town  of  Linneus,  containing  in  all  about  an  acre 
and  a  half  of  land,  and  valued  at  five  hundred  or  six  hundred 
dollars. 

The  facts  are  these:  On  the  31st  of  December,  1881,  the 
plaintiflfs  obtained  a  judgment  against  C.  G.  Cummins  for 
$787.09,  under  which  the  property  was  sold  on  execution  and 
purchased  by  the  plaintiffs  on  the  12th  of  June,  1884.  At 
the  date  of  the  judgment,  Cummins  had  a  wife  and  six  chil- 
dren. Ho  then,  and  for  a  long  time  previous  thereto,  resided 
on  the  property.  On  the  22d  of  November,  1881,  a  few  days 
before  the  date  of  the  judgment,  he  and  his  wife  conveyed  the 
property  to  Crampton,  who,  at  the  same  time,  conveyed  it 
back  to  Mrs.  Cummins,  and  she  died  on  the  same  day.  In 
March,  1884,  Cummins  and  his  second  wife  conveyed  the 
property  to  the  defendant,  and  at  the  same  time,  Cummins, 
as  curator  of  his  children,  conveyed,  or  attempted  to  convey, 
their  interest  in  the  property  to  defendant.  There  is  evidence 
tending  to  show  that  these  deeds  were  made  as  a  security  for 
money  loaned  Cummins;  other  evidence  is  to  the  effect  that 
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the  transaction  was  an  out-and-out  sale,  with  a  right  on  the 
part  of  Cummins  to  repurchase  the  property,  if  he  desired  to 
do  so. 

A  few  days  after  the  execution  of  these  last-mentioned 
deeds,  Cummins,  with  his  family,  went  to  the  state  of  Kan- 
sas, returning  in  December,  1884.  There  is  evidence  that  he 
left  with  the  intention  of  returning,  as  he  did.  He  repur- 
chased the  property,  and  took  possession  after  the  commence- 
ment of  this  suit. 

The  plaintififs  do  not  seek  to  avoid  the  deeds,  or  any  of 
them,  for  fraud  or  otherwise;  but  they  insist  that,  after  the 
death  of  Mrs.  Cummins,  her  husband  had  an  estate  by  the 
curtesy  in  the  property,  and  that  the  lien  of  the  judgment 
attached  to  that  estate.  The  deed  to  Crampton,  and  from 
him  to  Mrs.  Cummins,  simply  vested  the  title  in  her.  Mr. 
Cummins  was  all  the  while  the  head  of  a  family,  and  he  con- 
tinued to  reside  with  his  family  in  the  property  until  a  few 
days  after  the  sale  to  the  defendant,  and  the  property  was  his 
homestead  during  all  that  time.  The  law  exempts  from  exe- 
cution and  attachment  the  homestead  of  every  housekeeper 
or  head  of  a  family.  The  husband,  as  the  head  of  a  family, 
may  have  a  homestead  in  a  life  estate,  or  in  property  the  title 
to  which  is  in  the  wife:  Thompson  on  Homesteads,  sec.  220. 
It  was  the  same  homestead  all  tne  while.  The  exemption  is 
in  no  way  affected  by  the  fact  that  during  the  time  Cummins 
occupied  the  property  with  his  family,  the  title  became  vested 
in  his  wife,  nor  by  the  fact  that,  upon  the  death  of  his  wife, 
he  became  entitled  to  an  estate  by  the  curtesy.  Whether  the 
debtor  owns  the  fee,  or  has  but  a  marital  in  the  property,  or 
a  life  estate,  is  a  matter  of  no  concern  to  the  creditors,  the 
debtor  being  the  head  of  a  family,  and  the  property  his  home- 
stead. Be  the  interest  whatever  it  may,  it  is  exempted  from 
Bale  under  execution. 

While  the  property  stood  exempt  from  sale  under  execu- 
tion, Cummins  could  sell  his  interest  therein;  and  the  pur- 
chaser would  take  whatever  title  he  had,  free  from  any  claim 
of  the  judgment  creditor:  Davis  v.  Land,  88  Mo.  436. 

What  has  been  said  disposes  of  all  the  questions  raised  in 
this  court.     The  judgment  is,  therefore,  affirmed. 


Husband  mat  have  Homestead  in  Life  Estate  or  in  an  estate  held  by 
curtesy:  Note  to  Prior  v.  Stone,  70  Am.  Dec.  344;  see  also  Spencer  v.  Oeiu- 
man,  37  Cal.  96;  99  Am.  Dec.  248,  note  250. 
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IIoMESTE.\^  13  Generally  not  Scbject  to  Judgment  Liens  so  aa  to 
I.rcvcut  its  alienation:  Kelchin  v.  McCorley,  26  S.  0.  1;  4  Am.  St.  Rep.  C74; 
iioto  687;  Bunn  v.  LiruLtay,  95  Mo.  250;  6  Am.  St.  Rep.  48,  note  53,  64; 
Siiiip-ion  V.  Houston,  97  N.  C.  344.  The  exemption  from  sale  under  cxeca* 
tion  against  a  homesteader  follows  the  land  wheu  conveyed  by  him  to  an- 
other party:  Sinipson  v.  Houston,  supra.  Tho  judgment  against  a  resident 
householder  whose  entire  property,  real  and  personal,  is  less  than  the  amount 
allowed  as  exempt  from  execution,  does  not  become  a  lien  upon  the  realty  of 
judgment  defendant,  and  a  purchaser  from  the  latter  takes  it  exempt  from 
execution:  Dumbald  v.  Rowley,  113  Ind.  353. 


Caeb  V,  Lewis  Coal  Company. 

[96  MiSSOCRI,  149.J 

Pleading  and  Practice  —  Agreed  Statement  of  Facts. — Determina- 
tion of  a  case  upon  an  agreed  statement  of  facts  is,  in  effect,  a  special 
verdict,  and  the  court  pronounces  judgment  upon  such  facts  precisely 
as  if  the  jury  had  found  a  verdict  in  that  form.  Hence,  if  there  is  any 
ambiguity,  any  omission  of  facts  necessary  to  a  recovery,  any  lack  of 
clearness  and  certainty  on  material  points,  the  judgment  will  not  be 
allowed  to  stand. 

Judgment  —  Jurisdiction.  — In  order  to  subject  particular  property  to  the 
judgment  of  a  court,  tho  suit  brought  for  that  purpose  must  be  brought 
where  tho  res  is. 

Lis  Pendens  —  Bona  Fide  Purchaser  of  Personal  Property. — Where 
movable  personal  property  pending  litigation  against  it  is  removed  from 
the  jurisdiction  where  tho  suit  is  pending  to  another  state,  and  there 
sold  to  a  bona  Jide  purchaser,  the  doctrine  of  Us  pendens  does  not  apply 
to  the  sale;  and  applying  this  rule,  a  steam-tug  is  not  subject  to  the  law 
of  Us  pendens  after  its  removal  from  the  state. 

Judgment  —  Purchaser  Pendente  Lite.  —  Personal  judgment  cannot  be 
rendered  against  a  mere  bona  Jide  purchaser  pendente  Ute,  although  sucb 
judgment  might  be  authorized  against  his  fraudulent  donee  or  grantee. 

H.  D.  Wood  and  James  Taussig,  for  the  appellaut. 

Given,  Campbell,  and  Joseph  Dickson,  for  the  respondent, 

SHERwoon,  J.  In  1877,  Carr  brought  suit  in  the  St.  Louis 
circuit  court  against  Thomas  Parker,  Sen.,  upon  a  note,  and 
recovered  judgment.  Execution  was  issued  and  levied  upon 
tlie  fiteam-tug  now  in  controversy,  called  the  Alice  Parker,  as 
the  propery  of  Thomas  Parker,  Sen.;  but  Thomas  Parker,  Jr., 
in  whose  name  the  boat  was  fraudulently  registered  as  owner, 
claimed  the  boat,  and  Carr  not  being  able  to  give  an  indem- 
nification bond  to  the  sheriff,  the  levy  was  released.  This  was 
in  1878,  and  the  cause  was  numbered  43,734.  In  1879  Carr 
filed  his  petition  in  said  court  against  the  Parkers,  to  set  aside 
the  conveyance  of  the  father  to  the  son  as  fraudulent,  and  was 
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successful,  a  decree,  as  prayed,  being  entered  February  18, 
1880.     This  cause  was  numbered  49,832. 

Prior  to  the  entering  of  this  decree,  however,  and  on  Janu- 
ary 8,  1880,  the  Lewis  Coal  Company,  having  no  actual  notice 
of  the  suit,  bought  the  tug  of  Thomas  Parker,  Jr.,  paid  him 
its  full  value,  five  thousand  eight  hundred  dollars,  in  cash, 
and  immediately  took  possession  of  her.  Upon  the  entry  of 
the  decree  aforesaid,  an  order  was  issued  directing  that  de- 
fendant Thomas  Parker,  Jr.,  deliver  the  tug  Alice  Parker  to 
the  sheriff,  and  that  upon  receiving  it  the  sherifi"  sell  the  tug. 
The  sheriff  made  return  upon  this  order  to  the  efiect  that 
Thomas  Parker,  Jr.,  refused  to  deliver  the  tug,  saying  it  was 
not  in  his  possession  or  under  his  control.  No  bond  was  given 
in  the  proceeding,  and  although  in  the  petition  a  restraining 
order  was  asked  to  enjoin  the  Parkers  from  disposing  of  the 
tug,  none  was  granted  until  final  decree.  It  is  admitted  that 
the  Lewis  Coal  Company  is  a  corporation;  but  whether  foreign 
or  domestic,  or  where  its  place  of  business  is,  or  at  what  place 
the  tug  was  bought,  or  where  it  has  been  since,  or  was  at  the 
time  the  decree  was  entered,  nowhere  appears. 

The  present  proceeding,  in  the  nature  of  a  supplemental  bill, 
was  instituted  to  reach  and  subject  to  the  satisfaction  of  the 
judgment  aforesaid  the  steam-tug,  as  having  been  sold  pen- 
dente lite,  and  the  Lewis  Coal  Company  was  made  a  party 
defendant;  subsequently  a  dismissal  was  entered  as  to  the 
Parkers.  Upon  the  hearing  of  this  last-named  cause,  the 
court  found  the  issues  for  the  plaintifi^,  and  entered  a  decree 
against  the  Lewis  Coal  Company,  as  follows:  "That  plaintiflf 
recover  his  costs  of  defendant;  that  the  total  amount  of  judg- 
ment and  costs  in  cases  No.  43,734  and  No.  49,832 — that  is, 
the  original  suit  against  Parker,  Sen.,  and  the  creditors'  bill 
against  father  and  son — are  a  lien  on  the  interest  of  the 
Lewis  Canal  Company  in  the  tug-boat  Alice  Parker,  on 
the  6th  of  September,  1880;  that  the  Lewis  Coal  Company 
forthwith  deliver  the  boat  to  the  sheriff;  that  the  sheriff  forth- 
with proceed  to  sell  the  same,  for  cash,  in  the  manner  pro- 
vided for  execution  sales;  that  out  of  the  proceeds  the  sheriff 
pay  the  costs  of  this  suit,  and  the  costs  of  the  cases  43,734 
and  49,832,  and  then  pay  to  plaintiff  his  judgment  in  43,734, 
with  interest,  and  pay  the  remainder  to  the  Lewis  Coal  Com- 
pany. And  in  the  event  said  tug-boat  be  not  delivered  to  said 
sheriflf  within  five  days  after  demand  by  him  therefor  of  de- 
fendant pursuant  to  this  decree,  then  defendant  shall  pay  to 
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said  plaintiff  the  said  amount  of  said  judgment,  with  interest 
and  costs,  in  said  cases  numbered  43,734  and  49,832  of  this 
court,  hereinbefore  adjudged  a  lien  against  said  tug-boat,  and 
said  sheriff  shall  thereupon  proceed  forthwith  to  collect  the 
said  amount  thereof,  as  well  as  the  costs  of  this  suit,  of  said 
defendant,  by  levy  upon  the  goods,  chattels,  and  real  estate  of 
said  defendant  or  otherwise,  in  conformity  to  law,  in  like  man- 
ner as  upon  general  fieri  facias;  and  that  plaintiff  have  exe- 
cution and  such  other  final  process  as  may  be  necessary  and 
proper  to  carry  into  full  effect  this  decree." 

This  decree  was  reversed  in  the  court  of  appeals  (15  Mo. 
App.  551),  and  the  plaintiff  has  appealed  here.  The  judg- 
ment of  reversal  was  based  upon  two  grounds,  —  one  as  to  ju- 
risdiction, and  the  other  as  to  the  scope  of  and  nature  of  the 
decree.  As  to  the  first,  the  agreed  statement  of  facts  in  this 
cause,  upon  which  it  was  determined,  occupies  the  same  foot- 
ing and  stands  in  lieu  of  a  special  verdict,  and  the  court  pro- 
nounces its  conclusions  upon  such  agreed  facts  precisely  as 
if  a  jury  had  found  a  verdict  in  that  form.  Hence,  if  there  be 
any  ambiguity,  any  omission  of  facts  necessary  to  a  recovery, 
any  lack  of  clearness  and  certainty  on  material  points,  the 
judgment  cannot  be  allowed  to  stand:  Gage  v.  Gates,  62  Mo. 
412;  Munford  v.  Wilson,  15  Id.  540;  Lecompte  v.  Washj  9  Id. 
547. 

In  this  case,  as  before  noted,  it  does  not  appear  where  the 
tug  —  the  res  which  the  plaintiff  seeks  to  subject  to  the  satis- 
faction of  his  judgment  —  was  when  defendant  bought  it,  nor 
where  it  was  at  the  time  the  last  decree  was  rendered.  In 
other  words,  no  jurisdiction  of  the  court  appears  to  have 
existed  over  the  tug  at  the  time  of  the  entry  of  either  of  the 
decrees.  As  a  general  rule,  to  which  this  case  forms  no  ex- 
ception, it  is  needless  to  say  that  in  order  directly  to  subject 
particular  property  to  the  judgment  or  decree  of  any  court, 
the  suit  brought  for  that  purpose  must  be  brought  where  the 
thing  is:  Wells  on  Jurisdiction,  sec.  117;  La  Trobe  v.  Hay- 
ward,  13  Fla.  190;  Austin  v.  Bodley,  4  T.  B.  Mon.  434;  Story's 
Conflict  of  Laws,  sec.  539;  Carrington  v.  Brents,  1  McLean, 
167. 

If  it  be  conceded,  in  accordance  with  the  ruling  of  the 
lower  court  as  well  as  that  of  the  court  of  appeals,  that  the 
property  in  question  is  of  that  nature  as  would  form  the  sub- 
ject of  a  lis  pendens,  still  it  does  not  appear  where  the  prop- 
erty was  at  the  time  it  was  sold  to  the  defendant,  nor  at  any 
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time  since.  One  of  the  bases  suggested  for  the  doctrine  as  ta 
the  force  and  effect  of  a  pending  suit  is  that  stated  by  an 
eminent  writer:  "  For  it  is  presumed  that  legal  proceedings, 
during  their  continuance,  are  publicly  known  throughout  the 
realm":  Adams's  Eq.  157.  By  this  term  "realm"  is  meant 
the  state  or  sovereignty  where  the  property  is,  as  is  explained 
in  a  note  by  the  writer  just  cited;  and  the  term  "the  whole 
world  "  he  also  explains  as  simply  meaning  "  all  men  in  that 
jurisdiction  or  state."  The  true  basis  of  the  doctrine  of  lis 
pendens  is  that  of  an  imperious  public  policy  and  necessity 
which  will  not  admit  the  judgments  or  decrees  of  courts  to  bo 
frustrated  or  set  at  naught  by  transfers,  which,  if  sanctioned, 
would  render  litigation  interminable,  and  thus  defeat  the  ends 
of  justice:  Freeman  on  Judgments,  sec.  191,  and  cases  cited;^ 
Newman  v.  Chapman,  2  Rand.  93;  14  Am.  Dec.  766,  and 
note. 

But  a  lis  pendens  should  not  have  any  force  or  operation 
beyond  the  boundaries  of  the  state  where  the  suit  is  pending. 
To  thus  extend  its  operation  would  certainly  be  giving  the 
judgments  and  decrees  of  courts  an  extraterritorial  effect,  in 
violation  of  the  familiar  maxim,  Extra  territorium  jus  dicenti 
impune  own  paretur:  Story's  Conflict  of  Laws,  sec.  539.  "  No 
sovereignty  can  extend  its  process  beyond  its  territorial  limits 
to  subject  either  persons  or  property  to  its  judicial  decisions. 
Every  exertion  of  authority  beyond  this  limit  is  a  mere  nul- 
lity, and  incapable  of  binding  such  persons  or  property  in  any 
other  tribunals":  Picquet  v.  Swan,  5  Mason,  35,  and  cases 
cited. 

If  the  process  itself  cannot  be  extended  or  be  served  beyond 
the  territorial  limits  of  the  sovereignty  whence  issued,  cer- 
tainly a  mere  incident  of  the  service  of  such  process,  as  is  a 
lis  pendens,  can  have  no  greater  force  or  further-reaching 
operation.  The  principle  of  the  rule  being  discussed  is  tho 
prevention  of  the  judgments  and  decrees  of  courts  from  being 
frustrated  by  transfers  whilst  matters  are  yet  in  fieri,  and 
thus  balking  such  judgments  and  decrees  of  their  customary- 
operation  after  they  are  rendered.  But  where  can  such  ob- 
structions be  cast  in  the  way  of  such  adjudications?  Obvi- 
ously, only  in  the  sovereignty  where  the  adjudications  are 
had.  If  the  property  be  eloigned,  taken  beyond  tlie  confines 
of  the  jurisdiction  where  litigation  is  in  progress,  to  say  that 
it  shall  bear  with  it,  no  matter  where  taken,  the  effects  and 
consequences  of  previous  litigation,  and  conclusively  bind  any 
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purchaser,  however  innocent  of  wrong,  though  the  property 
has  no  history  or  ear-marks  of  litigious  strife  about  it,  would 
bo  carrying  the  doctrine  of  lis  pendens — a  harsh  doctrine  at 
best,  and  one  not  favored  by  the  courts,  as  all  the  authorities 
agree — to  a  most  extraordinary  and  pernicious  length.  These 
views  find  support  in  the  case  of  Shelton  v.  JohTison,  4  Sneed, 
672;  70  Am.  Dec.  265;  see  also  Powell  v.  Williams,  48  Id.  108; 
1  Story's  Eq.  Jur.,  13th  ed.,  sec.  405;  Thorns  v.  Southard,  26 
Am.  Dec.  467. 

Of  course,  these  remarks  are  limited  to  a  case  where  per- 
sonal property  of  a  movable  nature  is,  pending  litigation 
concerning  it,  withdrawn  from  the  jurisdiction  where  such 
litigation  is  pending  to  another  state,  and  there  sold  to  a 
bona  fide  purchaser.  It  is  a  very  harsh  presumption  and  rule 
which  force  the  citizens  within  the  same  state  to  take  notice 
at  their  peril  of  all  matters  being  adjudicated  within  its  bor- 
ders,—  a  rule  only  justified  by  imperative  necessity;  but  to  say 
its  operation  shall  be  extended  to  every  portion  of  the  United 
States  would  be  a  very  startling  extension  of  a  rule  already 
sufficiently  odious  and  oppressive;  e.  g.,  would  it  not  be  pre- 
posterous that  a  suit  brought  in  a  territorial  court  of  Alaska, 
to  subject  a  sliip  to  a  lien,  should  prevent  the  valid  transfer 
of  such  ship  when  subsequently  found  sailing  oflf  the  coast  of 
Maine?    This  question  furnishes  its  own  answer. 

Nor  do  I  see  that  article  4,  section  1,  of  the  federal  consti- 
tution, as  to  full  faith  and  credit,  etc.,  being  given  to  the  rec- 
ords and  judicial  proceedings,  etc.,  has  any  bearing  upon  the 
point  whether  a  lis  pendens  in  one  state  shall  have  any  extra- 
territorial eflect.  The  obvious  meaning  of  that  provision  goes 
only  to  the  operation  such  records  shall  have  when  complete 
and  subsequently  offered  in  evidence,  as  establishing  that  cer- 
tain facts  have  been  adjudicated,  and  has  no  reference  as  to 
what  shall  be  the  incidental  effect  of  a  suit  which  results  in 
such  records  l)cing  made. 

As  to  whether  the  steam-tug  in  question  belongs  to  that 
cla.«s  of  property  which  may  be  the  basis  of  a  lis  pendens,  I 
incline  to  think  that  it  does.  This  point  was  so  ruled  as  to  a 
steamboat  in  Thorns  v.  Southard,  supra.  Treating  of  this  mat- 
ter, a  writ- r  already  cited  observes:  "Every  consideration  of 
necessity  and  of  public  policy  which  demands  and  justifies 
the  law  of  lis  pendens,  as  applied  to  real  estate,  also  demands 
and  justifies  the  application  of  the  same  law  to  personal  prop- 
erty.    In  fact,  the  ease  with  which  personalty  could  be  trans- 
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ferred  to  parties  having  no  notice  of  the  litigation  is  much 
greater  than  in  the  case  of  real  estate.  The  probability  of  the 
defendant's  entirely  defeating  the  object  of  the  suit  by  a 
transfer  of  the  property  pendente  lite  is  rather  greater  in  the 
case  of  personal  than  of  real  estate;  and  the  necessity  of  some 
law  prohibiting  such  transfer,  to  the  prejudice  of  the  prevail- 
ing party,  is,  therefore,  greater  in  the  former  case  than  in  the 
latter.  But  the  necessity  of  preserving  the  negotiable  charac- 
ter of  negotiable  paper  not  due,  so  as  to  require  no  inquiry 
beyond  inspection  of  the  paper  itself,  in  relation  to  its  owner- 
ship, has  properly  been  considered  paramount  to  the  necessity 
of  avoiding  transfers  pendente  lite;  and  that  class  of  paper, 
therefore,  is  the  only  property  not  liable  to  be  affected  by  the 
doctrine  of  lis  pendens^':  Freeman  on  Judgments,  sec.  194, 
and  cases  cited.  And  it  is  thought  that  section  4192,  Re- 
vised Statutes  of  the  United  States,  or  its  associate  sections, 
as  to  the  registry  of  vessels,  has  no  effect  on  the  doctrine  just 
discussed. 

Now  as  to  whether  the  decree  which  the  lower  court  entered 
was  a  correct  one,  conceding  that  court  had  jurisdiction  over 
the  res  in  controversy.  Such  decrees  or  judgments  are  possi- 
bly authorized  against  the  fraudulent  donees  or  grantees  of 
property:  Murtha  v.  Curley,  90  N.  Y.  372;  Ferguson  v.  Hill- 
man,  55  Wis.  181;  Kramer  v.  McCaughey,  11  Mo.  App.  426; 
Clements  v.  Moore,  6  Wall.  312.  But  I  find  no  sanction  in  the 
authorities  for  such  a  decree  against  a  mere  purchaser  pen- 
dente lite,  holding  him  liable  to  respond  to  the  plaintiff  in  the 
action  in  a  personal  judgment.  In  Murray  v.  Ballou,  1 
Johns.  Ch.  565,  the  leading  case  on  this  subject,  the  chancel- 
lor, while  he  decreed  that  such  a  purchaser  should  pay  the 
amount  of  the  consideration  which  he  was  to  pay  for  the  land, 
yet  declined  to  tax  him  with  costs. 

These  considerations  induce  an  aflBrmance  of  the  judgment 
of  the  St.  Louis  court  of  appeals,  and  it  is  so  ordered. 


Judgments  without  Jurisdiction  of  the  Pebson  or  the  Subject- 
matter  ARE  Void:  Brickhome  v.  Sutton,  99  N.  C.  103;  6  Am.  St.  Rep.  497, 
and  note  502;  Adams  v.  Cowles,  95  Mo.  501;  6  Am.  St.  Rep.  74;  People 
V.  Greene,  74  Cal.  400;  5  Am.  St.  Rep.  448,  and  note  455;  Yentzer  v.  Thayer, 
10  Col.  G3;  3  Am.  St.  Rep.  56.'5;  Dobbins  v.  JTcNamarn,  113  Ind.  54;  3  Am. 
8t.  Rep.  G2G;  Hahn  v.  Kellep,  34  Cal.  391;  94  Am.  Dec.  742;  Pursle;/  v. 
Hayes,  22  Iowa,  11;  92  Am.  Doc.  350,  and  note  373;  Wallace  v.  Brotcn,  22 
Ark.  118;  7G  Am.  Dec.  421,  and  note  428. 

Li3  Pendens.  —  Tue  Doctrine  of  Lis  Pendens  iiAa  No  Extraterri- 
TOBiAL  Effect  upon  Puucuasers:  Shelton  v.  Johnson,  4  Sneed,  G72;  70  Am. 
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Dec.  2G5,  ami  note  2G9.  Tho  commonccment  of  a  suit  in  equity  does  not 
constitute  Us  pendens  when  the  bill  is  filed,  but  only  when  summons  has  been 
•erveil  upon  tho  party  in  interest:  Ilalloon  v.  Trum,  125  111.  248. 

Lis  Pendens.  — Doctkink  ok,  Generally,  as  Applied  to  Purchasbhs: 
Nolo  to  Shelton  v.  Johnaon,  supra;  Oreen  v.  Rick,  121  Pa.  St  130;  6  Am.  St 
Rep.  760,  and  note  705. 


City  of  St.  Louis  v.  Laoledb  Gas  Light  Co. 

rod  Missouri,  197.  | 
ArrEMPTED  Dedication  of  Common  Property  to  a  pnblio  use  as  a  high- 
way by  one  tenant  in  common  without  the  consent  of  his  co-tenant* 
does  not  affect  their  rights. 

Leverett  Belly  for  the  appellant. 

C  and  C.  E.  Oibson,  for  the  respondent. 

Black,  J.  This  is  an  action  of  ejectment  to  recover  a  strip 
of  land  claimed  to  be  a  part  of  Howard  Street.  Thomas  J. 
Payne  and  his  four  brothers  inherited  this  and  other  property, 
and  the  brothers  conveyed  to  him.  Thereafter,  and  in  1831, 
Thomas  J.  Payne  made  a  deed  to  Samuel  McKee,  by  which  he 
conveyed  two  parcels  of  land,  each  fronting  on  the  Mississippi 
River,  and  extending  back  westward,  one  134  and  the  other 
1G7  feet.  There  was  a  strip  of  land  fifty-eight  feet  wide  be- 
tween the  above-described  parcels;  and  by  the  same  deed, 
Payne  conveyed  to  McKeo  the  undivided  one  half  of  this 
third  strip;  and  this  is  the  parcel  of  land  now  in  dispute. 
This  deed  from  Payne  to  McKee  was  signed  by  both  parties, 
and  they  granted  to  each  other,  their  heirs  and  assigns,  the 
free  passage  and  right  of  way  over  this  third  parcel.  A  plat 
of  the  three  parcels  is  attached  to  the  deed,  with  a  certificate 
of  the  surveyor  thereon,  by  which  he  says  he  surveyed  from 
Payne  to  McKee  two  lots  of  ground  with  a  street  between 
them. 

After  the  date  of  that  deed,  and  in  1832,  Thomas  J.  Payne 
made  and  filed  a  plat  of  Payne's  addition,  by  which  the  parcel 
of  land  in  suit  is  designated  as  Howard  Street;  the  plat 
undertakes  to  dedicate  the  property  to  public  use.  In  1859 
the  heirs  of  McKee  conveyed  to  McDowell  and  Rapp,  who 
made  a  deed  of  trust  on  the  same  property  to  secure  a  part  of 
the  purchase  price,  and  under  which  the  McKee  heirs  pur- 
cha.'^ed  l)ack  the  property  in  1862.  In  1866,  they  sold  to 
Schulenburg,  who  conveyed  to  the  defendant  in  1872.     These 
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deeds  convey  the  two  parcels  of  land  with  covenants  of 
warranty,  and  also  the  ground  covered  by  Howard  Street 
produced,  the  property  in  suit,  but  without  covenants  of  war- 
ranty. 

The  defendant,  though  thus  claiming  through  the  heirs  of 
^IcKee,  objected  to  some  of  the  deeds  to  Thomas  J.  Payne 
from  his  brothers,  because  of  alleged  defective  acknowledg- 
ments, and  put  in  evidence  subsequent  quitclaim  deeds  from 
the  same  brothers;  but  it  will  be  assumed,  for  all  the  pur- 
poses of  this  case,  that  the  deeds  to  which  defendant  made 
the  objections  are  good  and  sufficient.  Samuel  McKee  and 
Thomas  J.  Payne  then  became  tenants  in  common  of  the  par- 
cel of  land  in  dispute  in  1831,  before  Thomas  J.  Payne  made 
the  plat,  and  thereby  attempted  to  dedicate  the  property  to 
public  use.  It  is  true  that  each  gave  to  the  other  a  right  of 
way  over  this  strip  of  land;  but  that  did  not  make  it  a  public 
highway.  The  surveyor's  certificate  attached  to  the  plat, 
made  a  part  of  the  deed,  does  speak  of  this  parcel  as  a  street; 
but  it  is  clear  that  Payne  and  McKee  did  not  by  this  deed 
devote  the  property  to  public  use;  at  most,  they  only  made 
the  property  a  private  way.  Thomas  J.  Payne,  as  a  tenant  in 
common,  could  not  dedicate  the  common  property  to  public 
use  without  the  consent  of  McKee,  his  co-tenant.  Perhaps 
one  tenant  in  common  may  himself  be  estopped  to  deny  his 
grant  of  an  easement  in  the  common  property;  but  he  cannot 
create  an  easement  in  such  property  as  against  his  co-tenant: 
Scoft  v.  State,  1  Sneed,  630;  Crippen  v.  Morss,  49  N.  Y.  63; 
Washburn  on  Easements  and  Servitudes,  3d  ed.,  184;  McBeth 
V.  Trahue,  69  Mo.  658. 

Unless,  therefore,  McKee,  his  heirs  or  grantees,  have  in  some 
way  consented  to  the  appropriation  of  the  property  to  public 
use,  the  attempted  dedication  by  Payne  amounts  to  nothing 
as  against  them.  The  evidence  sliows  that,  as  far  back  as 
1845,  the  McKee  heirs  leased  the  property  in  suit  to  Brooks 
and  jNIeegan  for  a  ship-yard,  and  it  was  used  for  that  purpose 
from  1853  to  1866;  it  was  then  used  for  quarrying  stone  there- 
from until  about  1870,  when  it  was  converted  into  a  lumber- 
yard, and  used  for  that  purpose  until  the  defendant  became 
the  purchaser  thereof.  Thus  the  defendant  and  those  from 
and  through  whom  it  claims  have  had  adverse  possession 
since  1845.  There  can  be  no  pretense  that  any  part  of  the 
property  in  suit  has  ever  been  used  as  a  public  highway.  The 
evidence,  therefore,  has  no  tendency  to  show  that  McKee,  his 
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heirs  or  those  claiming  under  them,  have  ever  consented  to 
the  appropriation  of  this  property  to  public  use. 

The  plaintiff  has  shown  no  right  whatever  to  recover,  and 
the  demurrer  to  the  evidence  was  therefore  properly  sustained. 
It  is  useless  to  discuss  the  other  questions  presented  in  the 
briefs.     The  judgment  is  affirmed. 

CO-TENANOT.  —  Co-TKNANT  CANNOT   MaKE  A  DeDIOAXION   OF  A    HlOHWAT 

without  the  coasent  of  bis  co-tenants:  Freeman  ou  Cotenancy  and  Parti- 
tion, 2d  ed.,  sec.  185,  citing  ScoU  v.  SUUe,  1  Snoed,  629. 

Dedication  of  Highway. — He  Who  Dedicates  a  Highway  must  be 
THE  Owner  op  the  Title:  Bushnell  v.  Scott,  21  Wis.  4.51;  94  Am.  Dec. 
655;  and  note  to  Lte  v.  Lake,  90  Id.  224. 


Stephens  v.  Hannibal  and  St.  Joseph  R.  R.  Co. 

f96  Missouri,  207.] 

Master  and  Servant  —  Fellow-servant  —  Neolioence.  —  A  foreman 
employed  by  a  railroad  company,  and  having  charge  of  a  gang  of  men 
who  are  subject  to-his  orders  only,  is  the  agent  of  the  company,  and  the 
latter  is  liable  for  his  negligence  in  respect  to  the  orders  given,  as  the 
foreman  and  the  gang  of  men  aro  not  fellow-servants. 

Master  and  Servant  —  NEOLinEXCE  —  Damages.  —  Where  the  master 
recklessly,  carelessly,  and  negligently  orders  the  servant  to  do  work, 
when  to  obey  the  order  at  the  time  and  under  the  circumstances  ia  extra* 
hazardous,  but  does  not  plainly  imperil  the  servant's  life  or  limb,  and  he, 
in  obeying  the  order,  is  injured  without  his  fault,  he  is  entitled  to  com- 
pensatory damages. 

Master  and  Servant  —  Contributory  Negligence  —  Damage."?.  —  Where 
master  orders  servant  into  a  situation  of  danger,  and  he  obeys  and  ia 
thereby  injured,  ho  cannot  be  deprived  of  his  remedy  against  his  mas- 
ter on  the  ground  of  contributory  negligence,  unless  the  danger  was  so 
glaring  that  no  prudent  man  would  have  entered  into  it,  even  where, 
like  the  servant,  ho  was  not  entirely  free  to  choose. 

Master  and  Servant  —  Obeying  Orders  —  Negligence. — Master  and 
servant  are  not  on  an  equal  footing  where  they  have  equal  knowledge  of 
danger.  It  ia  the  primary  duty  of  the  servant  to  obey  orders  even  if 
dangerous,  and  it  does  not  follow  because  the  latter  could  justify  dis- 
obedience to  an  order  that  he  is  guilty  of  negligence  in  obeying  it;  but 
the  question  of  negligence  is  for  the  jury  from  all  the  evidence. 

Master  and  Servant  —  Negligence  in  Obeying  Orders. — Where  the 
servant  is  ordered  by  the  master  to  perform  dangerous  work,  he  is  not 
guilty  of  negligence  in  obeying,  unless  to  do  so  is  clearly  to  bring  on 
danger  to  life  or  limb. 

Master  and  Servant  —  Nkoligknce  in  Obeying  Orders.  —The  servant 
is  not,  at  the  peril  of  being  discharged,  bound  to  set  up  his  judgment 
against  that  of  his  master,  about  obeying  orders,  or  about  things  over 
which  there  can  be  a  difference  of  opinion  in  the  minds  of  reasonably 
prudent  persons. 
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Master  and  Servant  —  Evidence  —  Damages.  —  In  an  action  by  a  ser- 
vant to  recover  damages  for  an  injury  sustained  in  obeying  an  order 
incurring  extra  hazard  and  danger,  evidence  as  to  whether  plaintiff  is  a 
married  man,  and  the  number  of  children  he  has,  is  inadmissible,  where 
there  is  nothing  to  justify  the  giving  of  exemplary  damages,  and  the 
recovery  must  bo  entirely  compensatory. 

Pleading  and  Practice  —  Exclusion  op  Evidence.  —  Court  may  exclude 
improper  evidence  at  the  trial,  or  by  an  instruction  at  the  close  of  the 
evidence;  and  when  this  is  done,  the  fact  that  the  jury  heard  the  evi- 
dence will  not  warrant  a  reversal  of  the  judgment. 

Master  and  Servant  —  Negligence  — Damages.  —  The  measure  of  dam- 
ages in  an  action  for  injuries  received  by  a  servant  in  obeying  an  order 
incurring  extra  danger,  and  negligence  on  the  part  of  the  master,  is 
compensation  for  the  pain  suffered,  time  lost,  and  permanent  injuries 
incurred,  together  with  expenses  in  being  cured. 

Strong  and  Mosman,  and  Huston  and,  Parrish,  for  the  appel- 
lant. 

Henry  Smithy  for  the  respondent. 

Black,  J.  This  case  has  been  here  before,  and  is  reported 
in  86  Mo.  221.  It  is  now  freed  from  any  question  of  negli- 
gence on  the  part  of  those  in  charge  of  the  train,  and  stands 
on  the  alleged  negligence  of  Rice,  and  the  alleged  contribu- 
tory negligence  of  the  plaintiff.  Now,  as  on  the  former  ap- 
peal, it  appears  that  plaintiff  and  five  others,  under  John  Rice 
as  their  foreman,  were  engaged  in  raising  a  part  of  defend- 
ant's track.  For  that  purpose,  rocks  were  distributed  along 
the  track  by  the  construction  train.  Plaintiff  and  the  other 
laborers  put  them  on  the  track,  broke  them  with  sledge-ham- 
mers, and  forced  the  pieces  under  the  ties  with  tamping-bars. 
The  evidence  shows  that  a  west-bound  passenger  train  was 
behind  time.  It  was  heard  before  it  was  seen;  but  when  first 
heard,  the  men  could  not  tell  whether  it  was  on  the  defend- 
ant's road  or  a  train  on  another  road.  The  train  came  at  a 
faster  rate  of  speed  than  usual;  and  when  within  one  hun- 
dred or  one  hundred  and  fifty  yards  of  them.  Rice  told 
the  men  to  get  off  the  track,  and  they  did  bo.  It  was  then 
discovered  that  there  were  two  stones  on  the  track,  about 
six  by  twelve  inches,  as  plaintiff  says,  or  the  size  of  a  dinner- 
bucket,  as  stated  by  Rice.  Plaintiff  says:  "The  foreman 
said,  '  Clear  the  track,'  and  we  all  got  off.  I  then  said  to 
Rice,  'Jack,  there  are  two  stones  on  the  track';  and  he  said 
to  me,  '  It  is  time  you  were  getting  them  off.'  I  understood 
this  for  an  order.  I  undertook  to  get  them  out  of  the  way  of 
the  train  by  putting  them  between  the  ties,  and  succeeded 
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in  doing  this,  but  had  n't  time  to  remove  the  tamping-bar  with 
which  I  was  working,  and  it  was  struck,  while  still  in  my 
hands,  by  the  engine.  The  tamping-bar  struck  my  right  arm, 
and  turned  me  around,  and  I  was  struck  on  the  left  arm  and 
aide  by  the  engine.  I  thought  the  stones  might  ditch  the 
train."  Says  he  first  saw  the  train  when  Rice  said,  "  Clear 
the  track."  and  that  he  had  just  got  off  when  he  saw  the 
stones,  and  called  Rice's  attention  to  them,  and  that  the  train 
was  then  about  one  hundred  yards  away.  Rice  says  he,  at 
the  same  time,  saw  a  hand-car  coming  towards  them,  and  he 
started  forward  to  signal  those  in  charge  of  it  to  get  off  the 
track;  that  after  going  a  few  steps,  Stephens  was  hurt;  that 
the  train  was  in  sight  when  he  told  Stephens  to  get  the  rocks 
off;  that  in  his  opinion  it  was  necessary  to  remove  the  stones 
to  avoid  danger,  and  that  it  was  his  duty  to  flag  the  train 
when  there  were  obstructions  on  the  track;  but  he  did  not  flag 
it  that  morning.  A  number  of  plaintiff's  ribs  and  his  collar- 
bone were  broken,  and  the  left  arm  was  so  shattered  that  it 
had  to  be  amputated. 

As  Rice  had  charge  of  the  gang  of  men,  and  they  were  sub- 
ject to  his  orders  only,  there  can  be  no  doubt  but  he  was  the 
agent  of  the  defendant,  and  not  a  fellow-servant  with  the 
plaintiff,  in  respect  of  the  orders  given.  His  negligence  was 
the  negligence  of  the  defendant.  Enough  was  said  on  this 
subject  when  the  case  was  here  before. 

The  court  refused  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  and,  at  the  request  of  the  plaintiff, 
gave  an  instruction,  the  material  portion  of  which  is  in  these 
words:  "And  if  the  jury  further  find  that  plaintiff  was  one  of 
such  workmen  so  employed  on  defendant's  track  under  Rice 
as  such  foreman,  and  that  Rice  recklessly,  carelessly,  and 
negligently  ordered  plaintiff  to  remove  the  stones  from  the 
track,  and  that  to  obey  the  order  at  the  time  and  under  the 
circumstances  was  extra-hazardous,  but  did  not  plainly  im- 
peril plaintiff's  life  or  limb,  and  that  plaintiff,  in  obeying  the 
order,  was  injured  because  thereof,  and  without  fault  on  the 
part  of  the  plaintiff,  then  the  jury  will  find  for  the  plaintiff, 
and  assess  his  damages  at  such  sum,  not  exceeding  fifteen 
thousand  dollars,  as  will  compensate  him  for  the  injuries  sus- 
tained." 

To  remove  the  stones  from  the  track,  under  the  circum- 
stances disclosed,  was  suroly  accompanied  with  more  danger 
than  was  ordinarily  incident  to  the  business  in  which  the 
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plaintiff  was  engaged;  and  the  evidence  tends  to  show  negli- 
gence on  the  part  of  Rice  in  directing  the  removal  of  the 
stones  at  the  time  he  gave  the  order.  We  do  not  understand 
these  propositions  to  be  controverted  on  this  appeal.  The 
chief  contention  is,  that  the  evidence  shows  that  the  danger 
was  open  and  obvious  to  the  plaintiff,  that  he  ought  to  have 
disobeyed  the  order,  and  for  these  reasons  the  demurrer  to 
the  evidence  should  have  been  sustained.  Generally  a  ser- 
vant cannot  recover  for  those  injuries  resulting  from  causes 
seen  and  known  by  him.  But  even  when  there  is  no  order  to 
do  a  given  act,  there  are  some  modifications  of  the  general 
rule.  Thus  it  is  held  in  many  cases,  where  the  servant  know- 
ingly incurs  the  risk  of  defective  machinery,  still  if  not  so 
defective  as  to  threaten  immediate  injury,  it  is  for  the  jury  to 
determine  whether  there  was  negligence  on  his  part:  Huhn  v. 
Missouri  Pacific  R.  R.  Co.,  92  Mo.  443,  and  cases  cited.  So, 
too,  where  the  danger  is  patent,  and  is  known  to  the  servant, 
the  master  may  be  liable  for  injuries  resulting  therefrom,  as 
when  he  has  lulled  the  servant  into  a  sense  of  security  by  in- 
sisting there  is  no  danger,  or  has  promised  to  remove  the  de- 
fect: Wood  on  Master  and  Servant,  sec.  352;  Conroy  v.  Vulcan 
Iron  WorJcs,  62  Mo.  36. 

And  more  to  the  point  in  this  case,  a  recent  text-book  uses 
this  language:  "If,  therefore,  the  master  orders  the  servant 
into  a  situation  of  danger,  and  he  obeys,  and  is  thereby  in- 
jured, the  law  will  not  deny  him  a  remedy  against  the  master 
on  the  ground  of  contributory  negligence,  unless  the  danger 
was  so  glaring  that  no  prudent  man  would  have  entered  into 
it,  even  where,  like  the  servant,  he  was  not  entirely  free  to 
choose":  2  Thompson  on  Negligence,  975.  There  may  be  cases 
where  the  servant  is  ordered  to  do  a  particular  act,  and  the 
order  is  so  unreasonable,  and  the  act  so  manifestly  dangerous 
to  life  and  limb,  that  the  court,  on  the  evidence,  should  de- 
clare the  servant  guilty  of  negligence  in  obeying  the  order  of 
the  master,  and  should  direct  a  nonsuit.  The  general  rule, 
however,  is,  that  the  question  is  one  for  the  jury:  Keegan  v. 
Kavanaugh,  62  Mo.  230. 

It  cannot  be  said  that  the  servant  and  master  are  on  an 
equal  footing,  even  where  they  have  equal  knowledge  of  the 
danger.  To  so  say  is  against  common  experience,  and  in  dis- 
regard of  the  fact  that  the  servant  occupies  a  position  sub- 
ordinate to  the  master;  the  primary  duty  of  the  servant  is 
obedience.     It  does   not   follow   because   the   servant  could 
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justify  a  disobedience  of  the  order  that  he  is  guilty  of  negli- 
gence in  obeying  it.  In  the  present  case,  there  was  no  equal 
knowledge  of  the  danger;  for  the  plaintiff  began  to  get  the 
stones  out  of  the  way  the  nioraent  he  was  directed  so  to  do. 
Ho  did  not  have  the  opportunity  to  observe  and  calculate  the 
distance  to  the  train  or  the  rate  of  speed  at  which  it  was  going 
that  the  foreman  had,  whose  duty  it  was  to  look  out  for  this 
train,  and  bo  prepared  for  its  coming.  True  it  is.  Rice's  at- 
tention was  directed  to  the  hand-car  after  he  gave  the  order, 
but  this  was  no  fault  of  the  plaintiff.  The  question  of  negli- 
gence on  the  part  of  the  plaintiff  was  eminently  one  for  the 
jury,  and  the  demurrer  to  the  evidence  was  properly  over 
ruled. 

An  objection  to  the  plaintiff's  instruction  is,  that  it  does  not 
furnish  any  proper  limit  to  his  right  to  recover.  The  limit 
given  in  the  instruction  is,  that  the  order  of  the  foreman  did 
not  plainly  imperil  plaintiff's  life  or  limb,  and  that  he  obeyed 
the  order  without  fault  on  his  part.  The  instruction  is  sub- 
stantially in  the  language  of  this  court  when  this  branch  of 
the  case  was  considered  on  the  former  appeal.  The  court,  it 
is  true,  was  not  then  attempting  to  formulate  an  instruction; 
still,  the  instruction  is  not  objectionable.  As  the  plaintiff  was, 
by  the  master,  ordered  to  remove  the  stones,  it  cannot  be  said 
that  he  was  guilty  of  negligence  in  obeying  the  order,  unless 
to  do  so  was  clearly  to  bring  en  danger  to  life  or  limb;  and 
that  is  the  instruction.  The  servant  is  not,  at  the  peril  of  be- 
ing discharged,  bound  to  set  up  his  judgment  against  that  of 
his  master  about  things  over  which  there  can  be  a  difference 
of  opinion  in  the  minds  of  reasonably  prudent  persons. 

The  defendant's  second  and  third  instructions  are  to  the 
effect  that  if  Rice  said,  "You  had  better  be  getting  them  [the 
stones]  off,"  or  "  It  is  time  you  were  getting  them  off";  that 
the  train  was  then  about  one  hundred  yards  distant,  and 
approaching  at  a  rapid  rate,  —  then  it  was  not  the  duty  of  the 
plaintiff  to  obey  the  order,  and  he  cannot  recover.  These 
instructions  were  properly  refused;  for,  as  we  have  seen,  it  was 
for  the  jury  to  say  whether  or  not  plaintiff  was  guilty  of  negli- 
gence, and  to  determine  that  question  from  all  the  evidence. 
The  fact  that  plaintiff  might  justify  a  disobedience  of  the 
order  is  not  the  criterion  by  which  to  determine  whether  he 
was  negligent  or  not  in  obeying  it.  Nor  do  tlie  facts  predi- 
cated necessarily  show  negligence.  The  fact,  if  such  it  be, 
that  plaintiff  and  the  foreman  had  equal  knowledge  of  the 
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approach  of  the  engine  does  not  necessarily  make  them 
equally  guilty  of  negligence,  and  hence  the  defendant's  fur- 
ther instruction  was  properly  refused.  This  results  from 
what  has  been  said:   Keegan  v.  Kavanaugh,  62  Mo.  230. 

Towards  the  close  of  the  evidence,  plaintifif  was  asked  by 
his  attorney  whether  he  was  a  married  man,  and  if  so,  how 
many  children  he  had.  Defendant  objected;  the  court  over- 
ruled the  objection,  but  at  the  same  time  stated  that  the  jury 
must  not  consider  the  question  or  answer  in  making  up  their 
verdict,  and  especially  that  it  should  not  be  considered  in 
fixing  the  amount  of  the  verdict  should  they  find  for  the 
plaintifif.  The  plaintifif  then  answered  that  he  was  married, 
and  had  four  children.  This  evidence  as  to  the  number  of 
his  children  was  incompetent.  It  could  have  no  bearing  on 
the  case  whatever,  lest  it  be  to  increase  the  amount  of  dam- 
ages. There  is  nothing  in  the  case  to  justify  the  giving  of 
exemplary  damages,  and  the  damages  should  be  confined  to 
compensation  for  the  injuries  sustained.  As  well  might  proof 
be  made  of  plaintiflf's  financial  condition.  This,  we  have 
held,  the  plaintifif  may  not  do,  when  the  parent  is  suing  for 
the  death  of  a  minor  child:  Overholt  v.  Vieths,  93  Mo.  422;  3 
Am.  St.  Rep.  557.  Some  countenance,  it  may  be  thought,  is 
given  for  the  admission  of  such  evidence  by  what  is  said  in 
Conroy  v.  Vulcan  Iron  WorJcs,  75  Mo.  652,  and  in  Winters  v. 
Hannibal  etc.  R.  R.,  39  Id.  475.  In  the  case  last  cited,  and 
upon  which  the  other  is  based,  the  evidence  as  to  the  number 
of  children  had  been  withdrawn,  and  the  remarks  about  the 
competency  of  the  evidence  were  wholly  unnecessary.  Be- 
sides, there  was  no  claim  in  that  case,  as  here,  that  the  dam- 
ages were  excessive. 

We  have  no  doubt  but  the  trial  court  may  exclude  improper 
evidence  during  the  progress  of  the  trial,  or  by  an  instruction 
at  the  close  of  the  evidence,  and  when  this  is  done,  the  fact 
that  such  evidence  was  heard  by  the  jury  will  not  operate  as 
a  reversal  of  the  judgment.  Here  it  is  difficult  to  understand 
what  effect  the  evidence  had,  for  the  jurors  are  told  not  to 
consider  it;  yet  at  the  same  instant  the  objection  is  overruled 
and  the  evidence  admitted.  The  verdict  is  for  eight  thousand 
dollars.  The  plaintifif  was  seriously  injured,  lost  an  arm,  and 
was  at  the  hospital  three  or  four  weeks,  and  he  says  he  is 
unable  to  do  a  full  day's  work,  is  not  half  as  stout  as  he  was 
before  he  received  the  injury,  and  suflfers  at  times  from  his 
side.     This  is  the  evidence  as  to  damages,  and  there  is  no.evi- 
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dence  of  expenditures  about  being  cured.  He  seems  to  have 
been  waited  on  by  the  defendant's  surgeon.  Wo  do  not  say 
that  this  judgment  should  bo  reversed  alone  on  the  ground  of 
excessive  damages;  nor  do  we  say  that  it  should  be  reversed 
because  of  the  evidence  before  noted,  had  a  specific  instruc- 
tion as  to  the  measure  of  damages  been  given;  but  in  view  of 
the  very  general  instruction  as  to  damages,  and  the  amount 
of  the  verdict,  we  cannot  escape  the  conclusion  that  the  in- 
competent evidence  had  its  effect. 

Since  this  case  must  be  again  remanded  for  new  trial,  wo 
suggest  that  the  damages,  in  case  of  a  recovery  by  plaintiff, 
be  limited  by  the  instructions  to  compensation  for  the  pain 
suffered,  time  lost,  and  permanent  injuries  occasioned  by  de- 
fendant's negligence.  Of  course,  should  expenses  about  being 
cured  be  shown,  they  may  be  recovered.  On  the  other  hand, 
if  plaintiff  was  guilty  of  negligence  contributory  to  the  inju- 
ries, he  cannot  recover.  If  the  approaching  train  was  so  close, 
and  the  danger  so  great,  that  a  reasonably  prudent  person,  in 
the  plaintiff's  situation,  and  having  such  knowledge  of  the 
danger  as  he  had,  would  not  have  attempted  to  remove  tlio 
stones,  then  he  was  negligent.  So  if,  in  removing  the  stones, 
he  performed  the  work  in  a  negligent  manner,  when  to  have 
removed  them  in  a  careful  and  prudent  manner  would  have 
avoided  the  calamity,  then  he  cannot  recover.  These  sugges- 
tions are  not  designed  to  exclude  other  instructions,  but  such 
as  arc  given  at  the  request  of  the  parties,  or  by  the  court  of  its 
own  motion,  should  conform  with  what  has  been  said.  That 
given  by  the  court  is  subject  to  some  criticism. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  

Master  and  Servant  —  Fellow-.servants.  —  Foreman  in  Charge  o» 
A  Wrecking -TRAIN  13  not  a  fellow-servant  of  the  members  of  the  crew, 
who  are  under  his  onlers  and  control,  aiid  master  is  liable  for  his  negligence 
in  giving  orders  to  the  men,  which  result  in  their  injury  without  their  fault: 
WabdJih  etc.  R'y  v.  Hatch,  121  111.  259;  2  Am.  St.  Rep.  82,  and  note  85. 
When  the  master  places  the  entire  charge  of  his  business,  or  a  distinct 
branch  of  it,  in  the  hands  of  an  agent,  such  agent  stands  in  the  place  of  the 
principal  or  master:  Lewis  v.  Se\fert,  IIG  Pa.  St.  028;  2  Am.  St.  Rep.  G31. 
Where  it  is  the  custom  of  a  railway  company  to  permit  the  fireman  upon  its 
trains  to  act  as  engineer  in  coupling  and  switching  trains,  ho  is,  when  so 
acting,  to  all  intents  and  purposes  the  engineer  of  the  train,  and  not  the 
common  equal  servant  or  fellow-servant  of  tlio  brakeman,  and  the  rule  of 
respondeat  superior  applies  where  a  brakeman  is  injured  by  his  negligence: 
Louittcille  etc.  R.  li.  Co.  v.  Moore,  83  Ky.  075.  A  company  of  men  under  the 
control  of  a  foreman  engaged  in   repairing  bridges,  water-tanks,  and  tele- 
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graph  lines  along  a  railway,  in  going  to  and  from  their  labor  on  a  hand-car 
on  such  railway,  are  under  the  control  of  such  foreman,  and  his  principal  i» 
liable  for  his  negligence  in  the  course  of  his  employment:  Siotix  City  etc.  R'y^ 
Co.  V.  Smith,  22  Neb.  775.  Where  a  company  engaged  in  manufacturing 
employs  a  person  to  inspect,  repair,  and  provide  machinery  for  others  to- 
operate,  who  are  employed  by  the  same  company,  he  stands  in  the  place  of 
master  to  those  who  operate  such  machinery,  and  not  as  a  fellow-servant: 
Atchison  etc.  Ry  Co.  v.  McKee,  37  Kan.  592.  But  the  foreman  at  a  round- 
house of  a  railway  company  is  a  fellow-servant  of  an  employee  working  un- 
der him:  Brown  V.  Winona  etc.  li'y  Co.,  27  Winn.  162;  Gonsiorv.  Minneapolis  etc. 
R'y  Co.,  3G  Id.  3S5.  The  foreman  of  a  gang  of  section  or  track- men  engaged 
in  the  discharge  of  his  ordinary  duties  in  the  course  of  his  employment  is  a 
fellow-servant  with  them:  Olson  v.  St.  Paul  etc.  R'y,  38  Id.  117.  And  gen- 
erally, for  master's  liability  for  negligence  of  his  representative  in  regard  to 
inferior  servants,  see  Jonea  v.  Old  Dominion  Cotton  Mills,  82  Va.  140;  3  Am. 
St.  Rep.  92;  Farren  v.  Sellers  <&  Co.,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256; 
Franklin  v.  Winona  etc.  R'y  Co.,  37  Minn.  409;  5  Am.  St.  Rep.  856,  and  notes 
to  each  of  these  cases. 

Master  and  Servant.  —  Liability  op  ^Master  tor  Injur?  to  Ser- 
vant obeying  dangerous  order  of  his  superior:  East  Tennessee  etc.  R.  R.  Co. 
v.  Duffield,  12  Lea,  C3;  47  Am.  Rep.  319;  Luebke  v.  Chicago  etc.  R.  R.  Co., 
59  Wis.  127;  48  Am.  Rep.  483;  CMcago  etc.  R'y  Co.  v.  Harvey,  28  Ind.  28; 
92  Am.  Dec.  282,  and  note  286. 

Master  and  Servant. — Liability  of  Master  for  Injury  to  Ser- 
vant, where  dangerous  nature  of  employment  is  equally  known  to  both: 
Fisk  V.  Central  etc.  R'y  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22,  and  note  28;  Far- 
ren v.  Sellers  &  Co.,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256,  and  note  264.  If 
a  person  specially  undertakes  to  perform  peculiarly  hazardous  employment 
by  operating,  knowingly  and  voluntarily,  a  machine  obviously  wanting  in 
appliances  suitable  for  safety,  he  cannot  thereafter  be  heard  to  charge  that 
the  machinery  was  of  a  dangerous  kind,  and  wanting  in  such  appliances: 
Philadelplda  etc.  R'y  Co.  v.  Hughes,  119  Pa.  St.  301.  A  servant  engaged  in 
working  about  defective  machinery  is  not  guilty  of  contributory  negligence, 
unless  he  knows  or  might  have  known  that  by  reason  of  the  defect  his  em- 
ployment involved  danger  to  himself:  Colbert  v.  Rankin,  72  Cal.  197.  If  an 
employee  voluntarily,  without  specific  command  as  to  time  and  manner^ 
uses  an  obviously  defective  implement,  the  defect  being  alike  o]jen  to  the 
observation  and  within  the  comprehension  of  employer  and  employee,  both 
stand  upon  common  ground,  and  no  recovery  can  be  had  for  a  resulting  in- 
jury to  the  latter:  Jenney  etc.  Co.  v.  Murphy,  115  Ind.  566;  Iron  Ship  etc, 
Wo7-ks  V.  Nuttall,  119  Pa.  St.  149. 

Master  and  Servant  —  Fellow-servants  —  Who  are,  and  Who  arb 
NOT:  McMaster  v.  Illinois  Central  R'y  Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653, 
and  note  657;  Fisk  v.  Central  etc.  R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22, 
and  note  31,  32;  Krogg  v.  Atlanta  etc.  R.  R.  Co.,  11  Ga.  202;  4  Am.  St.  Rep. 
79,  and  note  84. 

Master  and  Servant  —  Contributory  Negligence  Generally  Ques- 
tion FOR  the  Jury:  Wormellv.  Maine  etc.  R'y  Co.,  79  Me.  397;  1  Am.  St. 
Rep.  321;  Craver  v.  Christian,  36  Minn.  413;  1  Am.  St.  Rep.  675,  and  note 
680;  Selinas  v.  Vermont  etc.  R'y,  60  Vt.  249;  6  Am.  St.  Rep.  114,  note  117; 
Nugent  v.  Boston  etc.  R.  R.  Co.,  80  Me.  62;  6  Am.  St.  Rep.  151,  and  note 
162;   Wallace  v.  Western  etc.  R.  R.  Co.,  98  N.  C.  494;  2  Am.  St.  Rep.  346, 
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and  note;  Mynning  v.  Detroit  etc.  R'y  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804, 
ami  note  813;  Harri$  v.  Towruhip  etc.,  04  Mich.  447;  8  Am.  St.  Rep. 
84-2,  and  note  849;  Baltimore  etc.  li'y  Co.  v.  Kane,  69  Md.  11;  ante,  p.  387,  and 
note  3US. 

Damages  —  Pekso.sal  Injuries  —  Rule  of  Damages  fob  Ikjubies  In- 
rLiCTEi)  BY  Negligence:  Peoria  Bridge  Ass'n  v.  Loomis,  20  111.  235;  71  Am. 
Dec.  2G3,  note  2G7.  Permanency  of  the  injury  is  an  element  of  damages: 
/i*<iV/j  V.  Central  etc.  Ji'y  Co.,  74  Iowa,  733.  Probable  duration  of  life  and 
capacity  to  earn  money  are  elements  of  damage:  Texas  etc.  R.  R.  Co.  v. 
Douijlnss,  09  Tex.  094.  Mental  suflfering  naturally  resulting  from  an  injury 
Bometimcs  is  admissible  to  show  actual  damage:  Id.  Measure  of  damages 
Ijy  wife  for  death  of  husband  is  tho  value  of  his  life,  and  is  not  affected  by 
the  wants  of  the  family:  Central  etc.  R'y  Co.  v.  Rouse,  77  Ga.  393.  In  esti- 
mating the  value  of  a  man's  life,  age,  habits,  health,  occupation,  expectation 
of  life,  ability  to  labor,  probable  increase  or  diminution  of  such  ability  with 
lapse  of  time,  wages  earned,  etc.,  are  things  to  be  taken  into  consideration: 
Id.;  Clappw  M.  d-  St.  L.  R.  R.  Co.,  30  Minn.  0.  But  in  an  action  to  re- 
cover damages  for  personal  injuries  caused  by  defendant's  negligence,  where 
no  evidence  is  given  as  to  tho  circumstances  and  conditions  in  life  of  the 
plaintiff,  his  earning  power,  skill,  and  capacity,  no  damages  for  future 
pecuniary  loss  can  be  awarded:  Staal  v.  Orand  Streei  etc.  R.  R.  Co.,  107 
N.  Y.  625. 
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Judgment  Lien  Attaches  to  Land  Bought  with  the  Debtob's  Monet, 

bnt  the  title  to  which  is  taken  in  the  name  of  another  for  the  purpose 
of  defrauding  tho  creditors  of  the  judgment  debtor. 

Lkns  of  Judgments  Attach  in  the  Order  of  their  Rendition  to 
lands  which  have  been  transferred,  or  the  title  to  which  has  been  taken 
in  the  name  of  another,  for  tho  purpose  of  defrauding  creditors,  and  h.'vve 
precedence  of  attachments  subsequently  levied. 

Dormant  Execution. — Agreement  to  Postpone  the  Issue  of  an  Exe- 
cution, or  directions  to  a  sheriff  to  hold  an  execution  until  further  or- 
ders, will  not  prejudice  tho  rights  of  the  plaintiff,  if  he  has  a  judgment 
lien,  and  makes  his  sale  before  such  lieu  expires. 

Leo  Rassieur  and  Dexter  Tijfdny,  for  the  appellant. 

Martin,  Ixiughlin,  and  Kern,  and  Smith  and  Harrison,  for 
the  respondent. 

SuKuwooD,  J.  This  is  an  equitable  proceeding,  liaving  for 
its  object  the  deterniination  of  the  question  whether  llie  plain- 
tifT,  Slattery,  or  the  defendant,  the  German  Savings  Institu- 
tion, has  tlie  better  title  to  the  property  in  controversy. 
Briefly  told,  the  facts  in  the  case  are  these:  John  Jones, 
being  insolvent  and  largely  indebted,  for  the  purpose  of  de- 
frauding bis  creditors,  conveyed  his  property  to  his  wife's 
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trustee  in  May,  1883;  shortly  thereafter,  the  German  Savings 
Institution,  one  of  Jones's  creditors,  brought  suit  on  a  debt 
contracted  antecedent  to  said  transfer,  and  recovered  judg- 
ment thereon  on  January  8,  1884,  on  which  judgment  execu- 
tion was  duly  issued  February  4,  1884,  and  on  that  date 
placed  in  the  hands  of  the  sheriff,  returnable  to  the  April 
term;  on  this  execution,  a  levy  was  duly  made,  on  March  11, 
1884,  upon  the  property  thus  fraudulently  conveyed,  and  the 
same  was  duly  advertised,  and  sold  by  the  sheriff  to  the  Ger- 
man Savings  Institution,  and  a  deed  given  and  recorded  April 
19,  1884,  and  return  made  in  due  course  to  said  April  term. 
The  German  Savings  Institution  then  brought  suit  with  dili- 
gence, and  had  the  conveyances  of  Jones  declared  fraudulent 
and  void  as  to  creditors. 

Subsequent  to  the  obtaining  of  the  judgment  of  January  8, 
1884,  in  favor  of  said  German  Savings  Institution,  and  on 
March  10,  1884,  one  day  prior  to  the  levy  of  execution  there- 
under, the  plaintiff,  Slattery,  brought  an  attachment,  and 
levied  the  same  on  the  same  property,  filed  notice  of  his  at- 
tachment on  that  day,  and  followed  it  by  judgment,  execu- 
tion, sale,  and  deed  recorded  in  June,  1884,  and  now  claims 
that  the  subsequent  levy  of  its  attachment  gave  it  a  better 
lien  upon  the  land  than  the  German  Savings  Institution  ac- 
quired by  its  prior  judgment,  followed  in  due  course  by  execu- 
tion and  sale  and  deed. 

The  court  below  held  that  a  judgment  is  not  a  lien  upon  prop- 
erty fraudulently  conveyed  prior  to  its  rendition;  that  such  a 
transfer  is  not  void,  but  only  voidable  as  against  creditors; 
that  the  levy  of  an  attachment  created  a  superior  lien  to  the 
supposed  lien  of  a  judgment  thus  rendered;  and  decreed  the 
title  to  be  in  the  plaintiff.  Our  statute  declares  that  every 
conveyance  of  land  made  with  intent  to  defraud  creditors, 
etc.,  "shall  be  from  henceforth  deemed  and  taken,  as  against 
said  creditors  and  purchasers,  ....  to  be  clearly  and  utterly 
void":  R.  S.,  sec.  2497. 

Further  statutory  provisions  bearing  on  the  point  in  hand 
are  as  follows:  — 

"  Sec.  2730.  Judgments  and  decrees  rendered  by  any  court 
of  record  shall  be  a  lien  on  the  real  estate  of  the  person 
against  whom  they  are  rendered  situate  in  the  county  in 
which  the  court  is  held." 

"Sec.  2731.  Such  liens  shall  commence  on  the  day  of  ren- 
dition of  the  judgment,  and  shall  continue  for  three  years." 
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"  Sec.  2767.  Tho  terra  'real  estate,'  as  used  in  this  chapter, 
shall  be  construed  to  include  all  estate  and  interest  in  lands, 
tenements,  and  hereditaments  liable  to  be  sold  upon  execu- 
tion." 

"  Sec.  2361.  No  execution  prior  to  the  levy  thereof  shall  be 
a  lien  on  any  ....  real  estate  to  which  the  lien  of  the  judg- 
ment ....  does  not  extend." 

**  Sec.  2354.  Tho  following  property  shall  be  liable  to  be 
seized  and  sold  upon  attachment  and  execution  issued  from 
any  court  of  record:  ....  fifth,  all  real  estate,  whereof  the 
defendant,  or  any  person  for  his  use,  was  seised,  in  law  or 
equity,  at  the  time  of  the  issue  and  levy  of  the  attachment  or 
rendition  of  the  judgment  ....  whereon  execution  was  is- 
sued," etc. 

In  his  work  on  executions,  Mr.  Freeman  observes:  "  Who- 
ever goes  out  with  an  execution  to  seek  the  fruits  of  his  judg- 
ment is  too  apt  to  find  that  fraud  has  forestalled  him.  It 
then  becomes  his  business  to  pursue  those  fruits  wherever 
fraud  has  taken  them ;  to  wrest  them  from  the  possession  of 
his  adversary  wherever  they  may  be  found,  and  to  prepare 
himself  to  show  that  tho  refuge  whence  he  has  wrested  them 
is  still  the  refuge  of  fraud.  In  many  instances,  the  aid  of 
equity  is  invoked.  But  generally  this  is  unnecessary;  for  a 
transfer  made  to  hinder,  delay,  or  defraud  creditors,  while  as 
between  the  parties  it  conveys  the  title,  has,  as  against  a 
creditor  proceeding  under  execution,  no  such  efiect.  As 
against  the  fraudulent  transferee,  the  creditor  may  seize  the 
property,  whether  real  or  personal,  as  that  of  the  fraudulent 
vendor,  and  may  proceed  to  sell  it  under  execution.  The  title 
transferred  by  such  sale  is  not  a  mere  equity,  —  not  the  right 
to  control  the  legal  title,  and  have  the  fraudulent  transfer 
vacated  by  some  appropriate  proceeding;  it  is  the  legal  title 
itself  against  which  the  fraudulent  transfer  is  no  transfer  at 
all:   Freeman  on  Executions,  sec.  136. 

And  though  the  learned  author  states  that  if  land  be  bought 
with  the  money  of  the  debtor,  and  the  title  taken  in  the  name 
of  anotiicr,  that  in  such  case  tho  title  cannot  be  reached  by 
execution,  but  resort  must  be  had  to  a  court  of  equity;  yet  he 
admits  that  the  rule  is  different  in  those  states  where  statutes 
have  been  enacted  which  enable  creditors  to  reach  the  legal 
title  at  law,  citing,  among  others,  the  cases  of  Dunnica  v.  Coy, 
24  Mo.  167;  Rankin  v.  Harper,  23  Id.  579;  Eddy  v.  Baldicin, 
23  Id.  588,  where  that  doctrine  is  announced  as  the  law  of 
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this  state.  In  Rankin  v.  Harper,  supra,  Leonard,  J.,  said: 
"  Our  law  subjects  all  that  a  man  has  as  property  to  the  pay- 
ment of  his  debts,  and  we  know  of  no  reason  why  the  trust 
that  results  to  him  who  pays  the  purchase-money  .... 
should  not  be  allowed  to  result  to  the  debtor  for  the  benefit  of 
his  creditors,  so  as  to  afford  them  the  speedy  and  easy  remedy 
of  an  execution  sale." 

In  Bobb  V.  Woodward,  50  Mo.  101,  it  is  declared  that  "  it  ha& 
become  settled  law  in  Missouri,  that  upon  lands  held  by  a 
third  person  in  fraud  of  creditors  for  the  benefit  of  the  debtor,. 
or  fraudulently  purchased  with  money  of  the  debtor  and  con- 
veyed to  his  family,  there  is  a  resulting  trust  to  the  debtor  for 
the  benefit  of  the  creditors,  which  may  be  sold  upon  execu- 
tion  It  is  held  to  be  such  an  equitable  estate  as  is 

comprehended  in  the  language  of  the  statute,  which  subjects 
to  sale  upon  execution  'all  real  estate  whereof  the  defendant 
or  any  person  for  his  use  was  seised  in  law  or  in  equity.'  "  To 
this  effect  are  all  the  authorities  in  this  state. 

An  author  of  recognized  authority  says:  "If  the  creditors 
obtain  judgment  against  the  debtor  after  the  transfer,  they 
acquire  liens  upon  his  property  wherever  the  same  are  given 
by  law,  according  to  the  dates  of  their  respective  judgments, 
in  the  same  manner  precisely  as  if  no  transfer  had  been  made; 
for  the  transfer  is  a  nullity  as  against  them,  and  the  legal  as 
well  as  the  equitable  title  remains  in  the  debtor  for  the  pur- 
pose of  satisfying  debts  ":  Bump  on  Fraudulent  Conveyances, 
3d  ed.,  474.  This  position  is  abundantly  sustained  by  the  au- 
thorities: Jacoby's  Appeal,  67  Pa.  St.  434;  Manhattan  Co.  w 
Evertson,  G  Paige,  457;  Mulford  v.  Peterson,  35  N.  J.  L.  127, 
and  cases  cited;  Eastman  v.  Schettler,  13  Wis.  324;  Thomas  v. 
Walker,  6  Humph.  93;  Thomason  v.  Nelley,  50  Miss.  310; 
Scouton  V.  Bender,  3  How.  Pr.  185;  McKee  v.  Gilchrist,  S 
Watts,  230. 

I  find  no  case  in  this  court  where  the  point  has  been  di- 
rectly decided  in  accordance  with  the  cases  just  cited;  but 
such  a  decision  necessarily  results  from  our  statutes  and 
adjudications  already  quoted.  If,  as  against  creditors,  the 
fraudulent  conveyance  of  the  debtor  is  a  nullity,  a  dead  let- 
ter, "clearly  and  utterly  void,''  as  the  statute  puts  it,  how  is 
it  possible  for  such  a  conveyance,  even  though  it  be  prior  in 
point  of  time,  to  balk  a  creditor's  judgment  of  its  customary 
and  binding  force  and  operation?  If  our  statutes  are  to 
receive  the  meaning  which  their  plain  language  imports,  I 
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cannot  see  how  the  attitude  of  this  case  differs  from  that  of 
one  where  the  fraudulent  conveyance  is  made  subsequently  to 
the  recovery  of  judgment. 

It  is  said,  however,  that  if  a  conveyance  be  made  by  the 
fraudulent  grantee,  it  would  pass  a  good  title  to  an  innocent 
purchaser,  as  against  the  alleged  judgment  lien;  and  that  this 
circumstance  shows  that  the  judgment  cannot  be  a  lien  against 
the  property.  I  cannot  admit  the  force  of  this  argument, 
because  similar  reasoning  would  deny  the  existence  of  a  ven- 
dor's or  a  vendee's  lien,  if  the  land  bound  thereby  were  con- 
veyed to  an  innocent  purchaser.  But  suppose  the  purchasers 
were  not  innocent,  would  the  alleged  judgment  lien  bind  them? 
Can  it  be  possible  that  the  lien  of  a  judgment  is  dependent 
upon  the  fact  whether  the  last  purchaser  be  innocent  or  fraud- 
ulent? The  considerations  which  allow  the  fraudulent  grantee 
of  a  fraudulent  grantor  to  convey  a  good  title  to  a  bona  fide 
purchaser  are  considerations  which  exclusively  belong  to  our 
registry  acts,  and  have  no  bearing  on  the  question  of  the  ex- 
istence and  validity  of  the  judgment  lien. 

All  that  the  last  purchaser  —  innocent,  of  course  —  has  to 
look  to  is,  that  the  title  of  his  immediate  grantor  is  clear 
upon  the  record;  he  is  not  bound  to  search  for  judgment  liens 
occurring  subsequently  to  the  time  of  his  grantor's  acquired 
title.  Moreover,  but  for  statutory  provisions  requiring  that  an 
abstract  of  the  land  attached  be  filed  in  the  recorder's  oflBce, 
it  is  to  the  last  degree  doubtful  whether  the  property  of  A, 
fraudulently  conveyed  to  B,  and  afterwards  attached  as  that 
of  A,  would  be  affected  by  the  attachment  lien,  when  subse- 
quently conveyed  to  innocent  purchaser  C. 

And  if  the  debtor,  by  reason  of  the  fraudulent  conveyance, 
has  no  interest  to  which  the  lien  of  a  subsequently  rendered 
judgment  could  attach,  it  is  very  difficult  to  see  what  inter- 
est would  be  left  in  him  which  can  be  seized  by  the  subse- 
quent levy  of  the  writ  of  attachment.  It  appears  to  me  that 
the  same  argument  which  defeats  the  one  also  defeats  the 
other.  If  there  be  nothing  remaining  for  the  judgment  lien 
to  fasten  on,  how  will  the  attachment  lien  f:ire  any  better? 
The  fact  that  the  judgment  lien  is  a  general  one,  and  the  at- 
tachment lien  a  specific  one,  cannot  alter  the  case  or  vary  the 
result,  since,  in  either  instance,  there  must  be  something,  and 
that  something  an  interest  of  the  debtor  in  the  real  estate, 
upon  which  the  general  binding  force  of  the  judgment  or  the 
specific  force  of  the  attachment  writ  can  operate. 
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Now,  all  the  cases  in  this  state  show  that  the  dehtor,  in  in- 
stances similar  to  the  one  at  bar,  has  a  leviable  interest  in 
the  fraudulently  conveyed  property,  and  wherever  this  is  the 
case,  "  the  right  to  issue  execution,  and  to  satisfy  it  by  the 
sale  of  the  real  estate,  ordinarily  implies  that  the  judgment  is 
a  lien  upon  such  real  property,"  and  "  because  the  lien  of  a 
judgment  is  inseparably  associated  with  ....  the  right  to 
take  lands  in  execution,  it  follows  that  there  can  be  no  lien 
except  upon  such  judgments  as  the  plaintiff  is  entitled  to  sat- 
isfy by  levy  upon  the  lands  of  the  debtor  ":  Freeman  on  Judg- 
ments, sees.  340,  350.  Indeed,  it  is  impossible  to  conceive  of 
a  judgment  capable  of  being  enforced  against  real  property 
upon  which  it  is  not  a  lien:  Stadler  v.  Allen,  44  Iowa,  198,  and 
cases  cited. 

In  this  case,  it  will  scarcely  be  denied  that  the  judgment  of 
the  appealing  defendant  was  capable  of  being  enforced  by  exe- 
cution against  the  property  of  Jones  while  it  remained  in  the 
hands  of  his  fraudulent  grantee;  to  deny  this  would  be  to 
deny  and  to  annul  the  force  and  effect  of  our  statutes  on  this 
subject  and  numerous  decisions  based  thereon.  The  only 
question  here  at  issue  is  one  of  priority  between  the  judgment 
lien  and  that  of  the  attachment.  But  according  to  the  prem- 
ises, if  the  judgment  was  capable  of  enforcement,  then  it  must 
have  been  a  lien.  The  capability  of  enforcement  being  estab- 
lished presupposes  the  existence  of  a  lien  which  is  the  basis 
of  such  capability. 

Here,  then,  we  have,  —  1.  A  fraudulent  conveyance  of  real 
estate,  and  for  that  reason  void;  2.  Such  real  estate  liable  to 
be  sold  upon  execution  as  that  of  the  fraudulent  grantor  and 
debtor;  3.  A  judgment  rendered  against  such  debtor,  which 
the  statute  declares  shall  bind  with  its  lien  all  real  estate,  etc., 
liable  to  be  sold  upon  execution.  When  all  these  things  are 
taken  into  consideration,  it  seems  to  me  that  there  is  no  room 
left  to  doubt  that  the  judgment  of  the  German  Savings  Insti- 
tution created  upon  the  premises  in  controversy  a  lien  which 
must  be  regarded  and  declared  as  the  elder  legal  lien,  —  one 
which  cannot  be  displaced  by  any  junior  lien  whatsoever: 
Freeman  on  Executions,  sec.  196;  Wakeman  v.  Grover,  4  Paige, 
23;  Scouton  v.  Bender,  3  How.  Pr.  185.  Nor  must  it  be  over- 
looked that,  at  the  time  the  attachment  of  the  plaintiff  was 
levied,  there  was  in  the  hands  of  the  sheriff  an  execution  is- 
sued on  the  judgment  of  the  appealing  defendant. 

This  execution,  according  to  the  terms  of  the  statute  (sec- 
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tion  2361,  supra),  was  a  lien,  also,  upon  the  property  in  con- 
troversy; and  it  is  by  no  means  certain  that  a  levy  of  the 
execution  was  necessary  in  order  to  a  valid  sale  of  that  prop- 
erty: Freeman  on  Executions,  see.  280.  This  court  has  con- 
fessed that  the  law  is  silent  as  to  what  acts  are  necessary  to 
constitute  a  levy  on  real  estate:  Duncan  v.  Matney,  29  Mo. 
368;  77  Am.  Dec.  575.  When  the  sale  was  made  under  this 
execution,  and  a  deed  made  to  the  purchaser,  the  deed  related 
to  the  date  of  the  judgment  {Union  Bank  v.Manard,  51  Mo. 
548),  and  cut  out  all  intervening  liens  and  encumbrances: 
Durrett  v.  Ilulse,  67  Id.  201. 

In  relation  to  the  delivery  of  the  execution  to  the  sheriflF  to 
hold  for  further  orders,  no  importance  is  to  be  attached  to  it. 
The  land  was  sold  at  the  return  term  of  the  writ,  and  the  de- 
lay was  satisfactorily  explained  by  counsel.  But  even  had  it 
not  been  thus  explained,  there  exists  no  reason  why  the  rights 
of  the  defendant  should  bo  postponed  or  subordinated  to  those 
of  the  plaintiff.  There  was  no  hindrance  of  the  plaintiff  from 
attaching  the  property.  There  is  a  very  wide  distinction  in 
this  regard  between  liens  upon  real  and  those  upon  personal 
property:  Ensworth  v.  King,  50  Mo.  479;  Bump  on  Fraudu- 
lent Conveyances,  571.  Dormancy  cannot  be  affirmed  of  an 
execution  in  regard  to  a  sale  of  land.  Even  agreements  to 
postpone  the  issuance  of  execution,  where  land  is  to  be  the 
subject  of  sale,  will  have  no  prejudicial  effects  on  the  rights 
of  the  creditor,  who  relies  upon  his  judgment  lien,  and  not 
upon  his  execution  lien,  as  is  the  case  where  personal  property 
is  to  be  sold:  Freeman  on  Judgments,  sec.  383. 

In  conclusion,  it  has  not  been  thought  necessary  to  review, 
in  detail,  the  authorities  which  are  opposed  to  the  views  here 
announced,  as  to  a  judgment  being  a  lien  upon  property  pre- 
viously transferred  to  a  fraudulent  grantee,  for  the  reason  that 
those  views  are  thought  to  be  best  supported  by  reason  and 
authority,  and  that  they  are  in  consonance  with  our  own  stat- 
utes and  adjudications  in  relation  to  matters  similar  to  those 
involved  in  this  controversy. 

The  result  is,  that  the  judgment  must  be  reversed,  and  the 
cause  remanded.  

JCUQME.NT  Ll£NS. — JUDGMENTS   ABK    LlENS  AT  LaW,    AJiH  TaBLB   PuECE- 

DE.vcF.  According  to  the  Date  of  their  Record:  Jackson  v.  Ilolhrook,  36 
Mian.  •194;  1  Am.  St.  Rep.  083,  auJ  note  G91;  but  a  junior  lieu  placed  upon 
laud  takcd  prececieuce,  after  the  btatutory  period  expires  aa  to  seiiior  lien, 
and  the  loruier  judgment  cannot  be  revived  by  its  owner,  so  as  to  take 
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precedence  as  a  first  lien  again:  Boyle  v.  Maroney,  73  Iowa,  70;  5  Am.  St. 
Rep.  657,  and  note  663;  Virden  v.  Shepard,  72  Iowa,  546.  Judgments  are 
liens  having  priority  over  subsequent  mortgages:  Cohn  v.  Hoffman,  50  Ark. 
108. 

Judgment  Liens.  —  The  Lien  of  a  Judgment  Expxees  at  the  End  or 
Ten  Yeaks  from  Time  it  is  docketed;  and  after  that  time,  action  on  such 
judgment  is  barred,  as  well  as  a  motion  to  revive  it:  Lilly  v.  West,  97  N.  C. 
276.  Judgment  liens  are  creatures  of  law,  and  cannot  bo  enforced  in  equity 
when  they  have  ceased  to  be  enforceable  at  law:  McCarty  v.  Ball,  82  Va 
872;  Hutchison  v.  Gruhhs,  80  Id.  251;  Sutton  v.  McKenney,  82  Id.  46;  Cabel 
v.  Given,  30  W.  Va.  760;  but  where,  within  seven  years  from  the  rendering 
of  a  judgment,  an  execution  was  issued,  and  an  entry  of  levy  made  by  th 
sheriff,  which  levy  was  dismissed  by  the  court,  this  was  sufficient  to  prevent 
judgment  from  becoming  dormant:  Banks  v.  Zellner,  77  Ga.  424.  If  five 
years  are  allowed  to  elapse  after  the  entry  of  a  judgment  without  an  execu- 
tion having  been  issued  thereon,  no  execution  can  thereafter  issue  on  such 
judgment  without  leave  of  court:  Pursel  v.  Deal,  16  Or.  295. 

Judgment  Lien  Attaches  to  Real  Peoperty  Conveyed  before  Judg- 
ment rendered,  when  such  conveyance  was  made  with  intent  to  prevent 
the  judgment  from  being  enforced  against  it:  Van  Vliet  v.  Halsey,  37  Kan. 
116. 

Judgment.  —  Agreement  of  Parties,  where  a  Judgment  is  taken, 
which  is  a  specific  lien  on  certain  real  estate,  that  no  order  of  sale  shall 
issue  until  appeal  pending  in  the  supremo  court  from  another  judgment 
against  defendant  shall  be  disposed  of,  and  that  the  judgment  first  named 
shall  bo  annulled  in  event  of  a  decision  favorable  to  defendant  on  the 
merits  of  the  cause  appealed,  but  otherwise  shall  be  collectible,  and  where 
afterwards  such  appeal  is  dismissed  without  further  agreement  between  the 
parties,  cannot  in  any  manner  prevent  the  collection  of  such  judgment 
by  a  sale  of  realty  upon  which  it  is  a  special  lien:  Root  v.  Burton,  115  Ind. 
495. 
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Master  and  Servant  —  Negligence  —  DEFEcrrv'E  Appliances.  —  In  an 
action  by  a  servant  against  his  master  for  negligence  in  furnishing 
improper  or  unsafe  appliances  for  the  servant's  use,  the  petition  must 
allege  that  the  master  either  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  of  the  dangerous  and  defective  construction  of  the 
appliance;  but  an  allegation  that  the  master  negligently  furnished  an 
appliance  which  was  defective  and  unsafe  is  an  equivalent  averment, 
and  sufficient. 

Pleading  and  Practice  —  Dkfective  Allegation  Cured  by  Verdict. 
—  In  an  action  by  a  servant  against  his  master  for  negligence  in  furnish- 
ing unsafe  or  improper  appliances,  an  allegation  that  "  said  defendant, 
wholly  neglecting  and  disregarding  its  duty  to  this  defendant,"  etc., 
though  defective,  is  cured  by  verdict,  when  it  appears  that  the  second 
use  of  the  word  "  defendant "  was  a  mere  clerical  error,  and  the  petition 
contains  the  other  necessary  averments. 
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PlEADIVO    ANT)     Pr.ACTICE  —  WaIVEK   OF    FOKMAL    DEFECTS   IX   PETITION.  — 

Whero  clefentliint  pleads  to  the  merits,  he  waives  objection  to  mere  for- 
mal defects,  and  cannot  object  that  the  petition  does  not  state  a  caose 
of  action.  Such  objection  can  only  bo  interposed  when  the  petition  fails 
altogether  to  state  any  cause  of  action,  and  not  where  it  is  defectively 
stated. 

Mauter  and  Servant  —  Defective  Appliance  —  Expert  Evidence. — 
In  an  action  against  a  railroad  for  damages  for  an  injury  received 
through  defective  appliances  while  in  its  employ,  where  it  is  averred 
that  the  appliance  in  question  had  been  repaired  at  defendant's  shops, 
and  that  it  was  owing  to  the  imperfect  aud  brittle  condition  and  flaws 
in  Bucli  appliance  negligently  furnished  that  plaintiflF  was  injured,  the 
evidence  of  two  blacksmiths  that  the  appliance  had  not  been  repaired 
with  reasonable  skill  is  admissible;  and  it  is  also  admissible  as  showing 
defendant's  knowledge  of  the  defective  condition  of  the  appliance  after 
being  repaired  by  its  agents  in  its  shops. 

Pleading  and  Practice  —  Instructions.  —  "Reasonable  Care  and  Dili- 
gence "  need  not  be  defined  in  an  instruction  where  the  term  is  neces- 
sarily used,  in  the  absence  of  a  request  that  it  be  defined. 

Mastkk  and  Servant  —  Defective  Appliance  —  Damages.  — In  au  action 
by  a  servant  for  damages  for  injury  received  through  unsafe  appliances 
famished,  where  it  is  shown  that  plaintiflF  is  aged  thirty-five  years,  that 
his  right  eye  was  entirely  destroyed,  that  the  other  eye  was  thereby 
aJSected  whenever  he  took  cold,  and  that  he  could  not  do  more  than  half 
the  work  he  could  before  the  accident,  a  verdict  for  five  thonsand  dol- 
lars is  not  excessive. 

Thomas  J.  Portis,  and  Smith,  Silver,  and  Brown,  for  the  ap- 
pellant. 

James  A.  Spurlock,  for  the  respondent. 

Norton,  C.  J.  This  case  is  here  on  defendant's  appeal  from 
a  judgment  recovered  by  plaintiflF  in  the  Morgan  County  cir- 
cuit court  for  five  thousand  dollars  damages  for  personal 
injury;  and  as  exception  was  taken  to  the  action  of  the  trial 
court  in  overruling  defendant's  objection  to  the  introduction  of 
any  evidence  because  the  plaintiff's  petition  did  not  state  facts 
BuflQcient  to  constitute  a  cause  of  action,  it  necessitates  an 
insertion  of  so  much  of  the  petition  as  bears  upon  the  ques- 
tion involved.  Omitting  the  formal  parts  of  the  petition,  it 
is  as  follows:  "That  on  the  thirteenth  day  of  July,  1885,  the 
said  defendant  was  operating  a  branch  railroad  from  Boon- 
ville,  Missouri,  to  Versailles,  and  this  plaintiff  was  employed 
by  it  as  foreman  or  section-boss  on  a  section  of  said  road  Icad- 
ind  from  Versailles,  Missouri,  to  Akinsville,  Missouri,  a  dis- 
tance of  about  nine  miles,  and  it  was  part  of  his  duty  as  such 
servant  of  defendant  to  help  drive  railroad  spikes,  and  cut 
iron  rails,  and  keep  defendant's  track  in  good,  safe  condition, 
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and  it  was  the  duty  of  defendant  to  furnish  him  good  and 
reasonably  safe  and  sufficient  tools  for  that  purpose;  but  that 
the  said  defendant,  wholly  neglecting  and  and  disregarding 
its  duty  to  this  defendant  in  that  behalf,  did  furnish  him  a 
large  hammer  weighing  about  eight  pounds,  for  the  purpose  of 
driving  railroad  spikes,  and  catting  iron  side-rails  by  striking 
other  sharper  instruments,  which  said  hammer  was  newly  laid 
and  repaired  at  the  shops  of  the  defendant  by  its  own  em- 
ployees, and  looked  to  an  unskilled  man  to  be  sound  and  safe 
to  work  with,  when  in  truth  it  was  not  safe  and  sound;  and  on 
the  thirteenth  day  of  July,  1885,  while  this  plaintiff  and  his 
assistants  were  cutting  an  iron  rail,  and  using  the  said  ham- 
mer so  negligently  furnished  him  by  said  defendant,  and 
while  acting  under  its  order,  and  in  the  scope  of  his  employ- 
ment, a  piece  of  said  hammer  flew  off  and  struck  this  plain- 
tiff in  the  right  eye,  owing  to  the  imperfect  and  brittle 
condition  and  flaws  in  said  hammer  so  furnished  him  by  the 
defendant,  and  which  imperfections  and  unsafe  condition  of 
the  said  hammer  could  not  be  discovered  with  due  caution 
and  care  by  an  unskilled  servant.  By  means  whereof  his 
said  right  eye  was  knocked  out,  and  the  eye-ball  and  sight 
totally  destroyed,  etc.,  and  that  he  was  thereby  damaged  in 
the  sum  of  ten  thousand  dollars." 

The  specific  objection  urged  to  the  above  petition  is,  that  it 
does  not  allege  that  defendant  either  knew,  or  might  by  the 
exercise  of  ordinary  care  have  known,  that  said  hammer  was 
not  reasonably  safe  for  the  purposes  for  which  it  was  to  be 
used.  In  the  case  of  Crane  v.  Missouri  Pac.  R.  R.,  87  Mo. 
588,  it  is  held  that  in  an  action  by  a  servant  against  his  mas- 
ter for  negligence  in  furnishing  improper  or  unsafe  appliances 
for  the  servant's  use  in  his  work,  the  petition  must  allege  that 
the  master  either  knew  or  might  by  the  exercise  of  ordinary 
z&re  have  known  of  the  dangerous  and  defective  construction 
of  the  appliance,  or  it  must  contain  an  equivalent  averment, 
and  that  an  allegation  that  the  master  negligently  furnished 
an  appliance  which  was  defective  and  unsafe  is  an  equivalent 
averment,  and  sufficient.  Under  this  ruling,  the  objection  to 
the  sufficiency  of  the  petition,  based  on  the  ground  stated,  is 
not  well  taken,  as  it  is  therein  averred  that  the  unsafe  ham- 
mer was  negligently  furnished  plaintiff  by  defendant. 

It  is  also  insisted  that  the  petition  is  insufficient  because  of 
the  averment  that  "  tlie  said  defendant,  wholly  neglecting  and 
disregarding  its  duty  to  this  defendant  in  that  behalf,  did  fur- 
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nish  him  a  large  hammer,"  etc.  It  is  quite  apparent  that  the 
second  use  of  the  word  "  defendant"  in  the  above-quoted  para- 
graph in.  the  connection  in  which  it  appears  was  a  clerical 
mistake,  and  inasmuch  as  it  sufficiently  appears  from  other 
averments  in  the  petition  that  the  hammer  in  question  was 
negligently  furnished  plaintiff  by  defendant,  the  defect  or 
clerical  error  in  the  petition  would,  under  section  3582  of  the 
Revised  Statutes,  be  cured  by  verdict.  And  if  so,  under  the 
ruling  made  in  the  case  of  Hurst  v.  City  of  Ash  Grove^  96  Mo. 
168,  the  defect  in  the  petition  could  not  be  taken  advantage  of 
by  an  objection  made  on  the  trial  to  the  introduction  of  any 
evidence.  It  is  held  in  the  above  case  that  where  a  defendant 
pleads  to  the  merits,  he  waives  objections  to  mere  formal  de- 
fects, and  will  not  be  heard  on  the  trial  to  object  that  the 
petition  does  not  state  a  cause  of  action.  Such  an  objection 
can  only  be  interposed  at  the  trial  when  the  petition  fails 
altogether  to  state  any  cause  of  action,  and  not  to  a  petition 
where  a  cause  of  action  is  defectivel}*  stated. 

It  is  also  insisted  that  the  court  erred  in  overruling  defend- 
ant's demurrer  to  the  evidence.  Plaintiff,  in  his  own  behalf, 
testified  as  follows:  "I  was  in  the  employ  of  the  defendant  in 
July,  1885;  I  was  employed  as  section  foreman  on  the  Boon- 
ville  branch;  the  Missouri  Pacific  was  operating  it;  it  was  my 
duty  to  keep  the  track  in  shape;  my  orders  were  the  same  as 
the  balance  of  the  men;  I  had  to  use  tools  to  shovel  dirt, 
claw-bars,  hammers,  for  drawing  spikes,  chisels  for  cutting 
rails.  I  used  two  spike-hammers;  one  I  sent  to  the  repair- 
shops  to  be  repaired,  and  it  came  back  in  good  shape,  or 
looked  to  be;  it  was  repaired  at  Chamois,  at  the  repair-shops; 
my  orders  were  to  send  tools  that  needed  repairing  to  the 
repair-shops;  it  needed  repairing,  it  was  worn;  when  it  came 
back  it  was  well  dressed  up,  in  good  shape,  and  looked  all 
right;  on  the  thirteenth  day  of  July,  1885,  I  was  using  the 
hammer;  I  took  out  a  rail  and  was  cutting  it  in  two,  or  the 
end  off  from  it;  one  of  my  men  was  striking  with  the  ham- 
mer, and  I  was  holding  the  chisel,  when  all  at  once  a  piece 
flew  off  from  the  hammer  and  struck  me  in  the  eye;  it 
knocked  the  sight  of  my  eye  right  then  and  there;  the  piece 
of  the  hammer  came  off  from  the  face,  or  the  edge  of  the 
face;  I  do  not  know  how  much  of  it  hit  me."  He  further 
testified  that  he  had  no  knowledge  of  any  defect  in  the  ham- 
mer; that  he  looked  at  it  severul  times  after  it  had  been  re- 
paired, and  it  looked  good  and  sound;  that  after  he  was  hurt, 
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he  showed  the  hammer  to  Smith  and  Hardy,  both  of  whom 
were  blacksmiths. 

James  Hunter  testified  that  he  was  present  when  Johnson 
had  his  eye  knocked  out;  that  they  were  cutting  the  end  off  a 
rail;  that  before  using  the  hammer  he  examined  it,  and  it 
looked  as  nice  as  he  ever  saw  one.  Johnson  put  the  chisel  on 
the  rail,  and  he  struck  it  a  few  blows,  and  a  piece  broke  off 
the  outer  edge  of  the  hammer  and  struck  Johnson  in  the  eye; 
that  after  it  broke,  he  looked  at  the  hammer,  and  it  seemed 
to  be  absolutely  bursted,  cracked  all  round;  that  he  showed 
it  to  Mr.  Smith,  a  blacksmith. 

Smith  testified  that  he  was  a  blacksmith,  and  had  been  in 
the  business  for  more  than  twenty  years;  that  the  hammer 
was  full  of  flaws  all  around  the  outer  edge,  and  one  little  piece 
was  gone;  that  the  repairing  on  the  hammer  had  not  been 
done  in  a  skillful  manner,  or  it  would  not  have  had  those 
flaws. 

Hardy  testified  that  he  had  been  a  blacksmith  ten  years, 
and  knew  about  the  temper  of  tools;  that  he  was  shown  a 
hammer  after  Johnson  was  hurt;  the  face  of  the  hammer  had 
little  cracks  on  the  edge;  it  was  either  caused  by  being  hard- 
ened too  hard  or  bad  material;  that  the  hammer  was  not  re- 
paired with  as  much  caution  as  it  might  have  been.  In  the 
light  of  this  evidence,  the  court  was  warranted  in  overruling 
the  demurrer  to  it,  and  justified  in  submitting  the  case  to  the 
jury. 

It  is  also  insisted  that  the  court  erred  in  overruling  defend- 
ant's objection  to  the  reception  of  the  evidence  of  the  two 
blacksmiths.  Smith  and  Hardy,  as  to  the  hammer  not  having 
been  repaired  with  reasonable  skill.  The  petition  alleges  that 
the  hammer  in  question  had  been  repaired  at  defendant's  own 
shops,  and  it  was  owing  to  the  imperfect  and  brittle  condi- 
tion and  flaws  in  the  hammer  negligently  furnished  him  that 
plaintiff  was  injured.  Under  these  averments,  the  evidence 
was  admissible,  and  also  as  bearing  upon  the  question  of  de- 
fendant's knowledge  as  to  the  defective  condition  of  the  ham- 
mer, the  repair  of  it  having  been  made  or  done  by  defendant's 
agent  in  its  repair-shops,  thus  making  the  knowledge  of  tlie 
agent  the  knowledge  of  his  principal;  and  in  this  respect,  this 
case  is  distinguishable  from  the  case  of  Giitridge  v.  Missouri 
Pacific  R.  R.  Co.,  94  Mo.  468. 

But  one  instruction  (no  others  being  asked)  was  given, 
which  is  as  follows:  "The  court,  on  motion  of  the  plaintiff, 
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Instructs  the  jury  that  if  they  believe  from  the  evidence  that 
on  or  about  the  thirteenth  day  of  July,  1885,  plaintiflF  was  in 
the  employment  of  defendant  as  section  foreman  or  boss  on 
its  line  of  railroad  operated  by  it,  and  that  while  in  the  dis- 
charge of  his  duties  as  such  employee,  he  was,  without  care- 
lessness or  negligence  on  his  part  which  contributed  directly 
thereto,  struck  by  a  piece  of  steel  or  iron  in  his  right  eye,  by 
flying  off  from  a  large  hammer,  which  defendant  furnished 
him  to  use  in  their  business  in  cutting  iron  rails,  and  that 
said  hammer  was  unreasonably  unsafe  and  unsound  to  use  for 
the  purpose  for  which  it  was  furnished,  and  that  the  defective 
and  unsafe  condition  of  said  hammer  was  unknown  to  plain- 
tiff, and  could  not  have  been  known  to  him  by  ordinary  care 
or  caution  on  his  part,  but  was  known  to  defendant,  or  might 
have  been  known  by  the  exercise  of  reasonable  care  and  dili- 
gence on  the  part  of  the  defendant,  or  its  servant  or  agent  who 
made  or  repaired  it,  the  jury  must  find  the  issue  for  the  plain- 
tiff, and  assess  his  damages  in  such  sum  as  will  compensate 
him  for  the  injury  he  has  sustained,  taking  into  consideration 
the  pain  and  anguish  he  has  suffered  in  mind  or  body,  not  to 
exceed  ten  thousand  dollars." 

This  instruction  is  objected  to,  on  the  alleged  ground  that  it 
submits  to  the  jury  a  case  not  made  by  the  petition,  and  be- 
cause it  does  not  define  what  is  meant  by  the  words  "  reason- 
able care  and  diligence."  Neither  of  these  points  is  well 
taken.  A  comparison  of  the  instruction  with  the  petition 
fails  to  show  any  departure  from  the  case  presented  by  the 
petition;  and  as  to  the  failure  of  the  court  to  go  further  and 
define  the  meaning  of  the  words  "reasonable  care  and  dili- 
gence," we  have  not  been  cited  to  nor  have  found  any  author- 
ity going  to  the  extent  of  saying  that  the  mere  omission  to 
give  an  instruction  defining  the  above  terms,  where  none  is 
asked,  is  reversible  error.  None  of  the  cases  to  which  we 
have  been  cited  go  to  that  extent.  It  is  held  in  one  of  them  — 
Buel  V.  St.  Louis  Transfer  Co.,  45  Mo.  562  —  that  the  use  of 
the  words  "  undue  carelessness,"  in  the  circumstances  of  that 
case,  and  as  applied  to  it,  was  reversible  error. 

It  is  next  insisted  that  the  damages  are  grossly  excessive, 
and  that  the  judgment  for  that  reason  should  be  reversed.  In 
view  of  the  evidence  that  plaintiff  was  of  the  age  of  thirty-five 
years,  that  his  right  eye  was  entirely  destroyed,  that  the  other 
eye  was  aflocted  whenever  he  took  cold,  and  that  he  could  not 
do  more  than  half  the  work  he  could  do  before  the  accident, 
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we  are  not  prepared  to  say  that  a  verdict  and  judgment  for 
five  thousand  dollars  is  excessive. 
The  judgment  is  affirmed. 

DEFEcrrvE  Machinery  —  CoMPtAiNT — What  is  Sufkicient  Statement 
OF  Cause  of  Action  for  injury  through  defective  mrohinery:  Columbus  etc. 
R'y  Co.  V.  Arnold,  31  Ind.  174;  99  Am.  Dec.  615;  Bimell  v.  Laamia  Mfg.  Co. 
48  Me.  113;  77  Am.  Dec.  212;  Outridge  v.  Missouri  etc.  R'y  Co.,  94  Mo.  468 
4  Am.  St.  Rep.  392. 

Complaint,  Defects  in,  when  Cured  by  Verdict:  Richardson  v.  Far 
mer,  36  Mo.  35;  88  Am.  Dec.  129,  note  134;  Crimen  v.  White,  19  Iowa,  109 
S7  Am.  Dec.  420. 

Complaint,  Defects  in.  What  Waived  by  Filing  an  Answer:  Smith  v. 
Silence,  4  Iowa,  321;  65  Am.  Dec.  137;  Riser  v.  Snoddy,  7  Ind.  442;  65  Am 
Dec.  740;  Cooke  v.  England,  27  Md.  14;  92  Am.  Dec.  618. 

Defective  Machinery. — Evidence  of  Defects  in  Appliances:  Atchison 
etc.  R.  R.  Co.  V.  Saddler,  38  Kan.  128;  5  Am.  St.  Rep.  729.  Where  repairs 
are  made  upon  a  machine  shortly  after  an  accident  has  occurred  at  the  ma- 
chine, evidence  of  such  repairs  is  competent  as  tending  to  establish  that  it 
was  not  safe  at  the  time  of  accident:  Atchison  etc.  R.  R.  Co.  v.  McKee,  37 
Kan.  592. 

Master  and  Servant.  —  Liability  of  Master  for  Injury  to  Servant 
through  Defect  in  a  machine  which  had  been  repaired  by  a  machinist  in 
employ  of  the  master:  Moynithan  v.  Hills  Co.,  146  Mass.  586;  4  Am.  St. 
Rep.  348,  and  note.  As  to  master's  liability  for  defective  appliances,  see 
Wuotilla  v.  Duluth  etc.  Co.,  37  Minn.  153;  5  Am.  St.  Rep.  832,  and  note  836; 
Sherman  v.  Menominee  River  Lumber  Co.,  72  Wis.  122;  Philadelphia  etc.  R'y 
Co.  v.  Hughes,  119  Pa.  St.  301;  St.  Louis  etc.  R.  R.  Co.  v.  Irmn,  37  Kan. 
701. 

Damages.  —  Excessive  Verdict,  What  is  not:  Louisville  etc.  R.  R.  Co.  v. 
Brooks's  Adm'r,  83  Ky.  129;  4  Am.  St.  Rep.  135,  and  note  142;  Sheehy  v. 
Kansas  City  etc.  R'y  Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396;  Little  Rock  etc. 
V.  Woodruff,  49  Ark.  381;  4  Am.  St.  Rep.  51;  Ballinger  v.  St.  Paul  etc.  R.  R. 
Co.,  36  Minn.  418;  1  Am.  St.  Rep.  680,  and  note  683;  Central  R.  R.  v. 
Smith,  76  Ga.  209;  2  Am.  St.  Rep.  31,  and  note  40.  What  is:  Louisville  etc. 
R.  R.  Co.  V.  Stacker,  86  Tenn.  343;  6  Am.  St.  Rep.  840,  and  note  847;  HuH 
V.  St.  Louis  etc  R'y  Co. ,  94  Mo.  255;  4  Am.  St.  Eep.  374,  and  note  381. 
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Lampert  V.  Haydbl. 

[96  MissODBi,  439.] 
Wills  —  Ooiwtbuotion  of  Clause  against  Aliknation. — Where  a  testa* 
tor  devisee  land  in  tnut  "for  the  use  and  benefit  of  my  three  sons,  in 
equal  shares,  so  long  as  they  all  may  live,  with  power  to  use  and  enjoy 
equally  the  rents,  issues,  and  profits  thereof  during  their  natural  lives. 
....  My  object  in  making  the  foregoing  disposition  of  my  property, 
and  in  attaching  the  limitations  aforesaid,  is  to  secure  to  my  children  a 
certain  annual  income  beyond  the  accident  of  fortune  and  bad  manage- 
ment on  their  part;  and  with  this  end  in  view,  to  take  away  from  them 
the  power  of  disposing  of  the  same,  or  of  creating  any  lien  thereon,  or  of 
making  the  same  liable  in  any  way  for  their  debts,"  such  limitation  on 
the  disposition  of  the  income  ia  valid,  and  not  void  as  being  in  restraint 
of  alienation. 

J.  K.  Hanabrough,  E.  B.  Adaitxa^  and  Hitchcock^  Madill,  and 
Fxnkelnburg,  for  the  appellant. 

Albert  Amsteiny  Henry  I.  D'Arcy,  and  Cunningham  and 
Elioty  for  the  respondent. 

Sherwood,  J.  The  clause  of  tlie  will  of  George  R.  Jacobs, 
deceased,  brought  in  question  by  this  litigation,  is  as  follows: 
"I  give  and  devise  the  next,  or  middle  lot,  and  the  storehouse 
thereon,  ....  to  the  said  John  Byrne,  Jr.,  and  F.  L.  Haydel, 
of  St.  Louis  County,  in  trust,  and  for  no  other  purpose,  for  the 
use  and  benefit  of  my  three  sons,  William  H.,  Charles  A.,  and 
Junius,  in  equal  shares,  as  long  as  they  all  may  live,  with 
power  in  my  three  sons  to  use  and  enjoy  equally  the  rents, 
issues,  and  profits  thereof  during  their  natural  lives.  When 
all  three  of  my  said  sons  have  died,  it  shall  be  the  duty  of 
said  trustees,  or  their  successors  in  office,  to  convey  this  lot 
and  the  storehouse  thereon  in  fee-simple  to  the  descendants 
or  heirs  at  law  of  William  H.,  Charles  A.,  and  Junius,  in 
equal  proportions,  per  stirpes.  As  long  as  any  of  my  three 
sons,  just  named,  survive,  the  said  trustee  shall  hold  said 
property  in  trust  for  the  use  and  benefit  of  the  survivor,  or 
survivors,  and  the  descendants  or  heirs  at  law  of  the  de- 
ceased  My  object  in  making  the  foregoing  disposition 

of  my  St.  Louis  property,  and  in  attaching  the  limitations 
aforesaid,  is  to  secure  to  my  children  a  certain  annual  in- 
come beyond  the  accident  of  fortune  and  bad  management 
on  their  part;  and  with  this  end  in  view,  to  take  away  front 
them  the  power  of  disposing  of  the  same,  or  of  creating  any 
lien  thereon,  or  of  making  the  same  liable  in  any  way  for  their 
debts." 
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John  Byrne,  Jr.,  one  of  the  trustees  named  in  the  will,  de- 
clining to  act,  the  defendant,  Haydel,  is  the  only  acting  trus- 
tee. He  took  charge  of  the  property  in  1878,  collected  the 
rents,  etc.  In  April,  1885,  Junius  Jacobs  executed  and  deliv- 
ered to  plaintiff  a  deed  of  assignment,  purporting  to  convey  to 
him  all  the  interest  in  the  rents  and  profits  of  the  property 
accrued  and  thereafter  to  accrue.  The  defendant,  having 
been  notified  of  the  assignment,  refused  to  recognize  it  as 
valid.  The  plaintifiF  thereupon  instituted  this  proceeding 
againbt  him  to  compel  an  accounting,  for  judgment  for  the 
amount  found  to  be  due  upon  such  accounting,  and  for  other 
and  further  relief. 

The  answer  of  the  defendant  denied  that  the  plaintiff  ac- 
quired any  interest  in  the  rents  and  profits  by  reason  of  the 
assignment,  and  alleged  that  said  assignment,  under  the 
terms  of  the  will,  was  void.  He  further  alleged  that  neither 
at  the  date  of  the  assignment  to  plaintifi"  nor  since  that  date 
did  he  have  any  money  in  his  hands,  arising  from  said  rents 
and  profits,  due  said  Junius  Jacobs  or  the  plaintifiF.  His  an- 
swer concludes  with  a  prayer  that  the  court  would  construe 
the  aforesaid  clause  of  the  will,  and  enter  a  decree  for  the 
guidance  and  protection  of  him  in  his  capacity  as  trustee. 
The  circuit  court  held  the  clause  in  the  will  restraining  the 
alienation  of  the  rents  and  profits  void,  the  assignment  valid, 
and  as  the  testimony  showed  that  the  defendant  had  in  his 
hands  $163.96  at  the  hearing  of  the  cause,  a  decree  was  en- 
tered allowing  the  trustee  $30  for  answering,  and  gave  judg- 
ment against  him  for  the  residue  and  costs.  He  thereupon 
appealed  to  the  St.  Louis  court  of  appeals,  where  the  judg- 
ment of  the  lower  court  was  reversed;  but  inasmuch  as 
Lewis,  P.  J.,  dissented  (basing  his  conclusion  on  the  ground 
that  the  majority  opinion  was  contrary  to  two  decisions  of 
this  court,  in  McDowell  v.  Brown,  21  Mo.  57,  and  Mcllvaine  v. 
Smith,  42  Id.  45,  97  Am.  Dec.  295),  the  cause  was  transferred 
to  this  court  under  the  provisions  of  section  6  of  the  constitu- 
tional amendment  concerning  the  judicial  department. 

The  prominent  point  in  this  cause,  one  which  overshadows 
all  the  rest,  is:  Were  the  limitations  in  this  will  void  as  being 
in  restraint  of  alienation?  If  this  question  be  answered  in 
the  negative,  it  will  be  needless  to  inquire  as  to  the  correctness 
of  the  ruling  in  regard  to  stating  the  account  between  the 
plaintifiF  and  the  defendant,  or  as  to  the  amount  due  the 
former,  since  the  defendant  has  not  refused  to  come  to  an 
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accounting  with  his  cestui  que  trust,  nor  sliow  any  unwillingness 
to  respond  to  his  obligation  towards  iiini,  so  that  a  negative 
answer,  as  aforesaid,  disj)oses  of  the  whole  case,  so  far  as  con- 
cerns the  plaintiff;  and  this  is  all  that  is  necessary  to  do.  In 
order,  then,  to  determine  what  answer  shall  be  returned  to  the 
<]uestion  propounded,  it  becomes  necessary  to  examine  the 
chiuso  of  the  will  upon  which  both  the  plaintiff  and  the  de- 
fendant rely  to  support  their  respective  contentions. 

An  examination  of  that  clause,  in  connection  with  the  au- 
thorities, leaves  no  room  to  doubt,  that,  taken  as  a  whole,  it 
lacks  nothing  either  of  form  or  substance  to  make  the  intent 
of  the  testator  effective,  provided  that  intent  is  such  a  one  as 
a  court  of  chancery  can  sanction,  protect,  and  effectuate. 

That  the  testator  intended  to  give  his  sons  but  a  limited 
control  over  the  rents,  issues,  and  profits  of  the  realty  devised 
to  the  trustees,  a  control  beginning  only  upon  payment  to 
them  of  such  rents,  etc.;  that  he  intended  those  rents  should 
be  inalienable;  that  tiiey  should  not  be  anticipated;  that  they 
should  be  unsubject  to  any  debts  or  liens  created  by  the  benefi- 
ciaries,—  is  quite  too  plain  for  argument;  and  this  is  especially 
true  where  the  duty  of  the  courts  is  considered,  — a  duty  em- 
phasized by  statute,  —  to  make  the  intent  of  a  testator  the  polar- 
sta:-  of  construction:  R,  S.,  sec.  4008;  Hall  v.  Stephens,  65  Mo. 
070;  27  Am.  Rep.  302.  The  validity  of  the  devise,  therefore, 
as  against  creditors  and  assignees,  is  the  only  question  at 
present  at  issue.  It  will  be  proper  to  ascertain,  before  pro- 
ceeding further,  whether  the  cases  already  cited  from  our  own 
reports  have  any  material  bearing  on  the  point  under  dis- 
cussion. 

That  of  McUvaine  v.  Smith,  42  Mo.  45,  97  Am.  Dec.  295,  was 
a  case  where  a  man  attempted  to  place  property,  its  rents  and 
profits,  in  the  hands  of  a  trustee,  so  that  neither  could  be 
reached  by  his  creditors,  —  a  case  where  "the  beneficiary  liim- 
self  was  the  donor," — and  it  was  held  this  could  not  be  done. 
This  was  tin-  point  in  judgment,  an<l  any  re.narks  of  a  broader 
.'-cope  mu.'-t  l)e  classed  as  <Ut:((i.  The  case  of  McPoweU  v. 
Uri'wn,  21  Mo.  'u,  was  one  which  involveil  the  construction  of 
a  deed  not  a  will.  The  granting  clause  was  to  "the  grantee" 
and  tier  heirs  fron;  henceforth  and  forever.  Subsequent  to 
this  granting  clause  were  words  indicating  a  desire  on  the 
part  of  the  grantor  that  the  grantee,  his  daughter,  should  not 
alienate  the  estate,  but  that  upon  her  death  the  prop'^rty 
should  "revert   to  the  ehildrt'u  of  my  said  daugliter,  as  well 
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living  as  to  be  born."  And  on  these  words  it  was  claimed 
that  the  daughter  only  took  a  life  estate,  with  remainder  to  the 
children.  But  it  was  ruled  that  the  fee  having  passed  by 
the  granting  clause,  any  subsequent  restriction  upon  aliena- 
tion being  repugnant  to  the  fee  granted  was  void,  and  this  was 
the  only  point  in  judgment.  Anything  else  said  in  the  case 
was  said  arguendo,  and  does  not  carry  with  it  the  force  of  an 
adjudication,  nor  does  the  language  used  even  in  argument  at 
all  bear  upon  the  point  whether  there  could  be,  as  to  a  life 
estate,  a  restriction  upon  alienation. 

In  quite  a  recent  case  in  this  court,  where  a  deed  came 
under  consideration,  an  instrument  which  contained  apt  and 
suiScient  words  to  confer  a  fee  upon  the  first  taker,  but  failed 
to  expressly  convey  a  life  estate  to  her,  and  the  rule  was  in- 
voked that  the  remainder  over  was  void,  we  refused  to  apply 
the  rule,  notwfthstanding  there  was  a  decided  repugnancy  be- 
tween the  legal  significance  of  the  two  clauses  in  controversy; 
and  we  examined  "  the  face  of  the  entire  deed  in  question," 
and  from  that  examination  we  deduced  the  conclusion  that,  as 
the  object  was  to  give  a  life  estate  to  the  daughter,  with  re- 
mainder over  to  the  husband,  we  ought  to  "make  the  intention 
of  the  parties  effectual,"  and  so  it  was  ruled:  Bean  v.  Kenmuir, 
86  Mo.  666.  That  case  strongly  exemplifies  the  growing  ten- 
dency in  modern  adjudication  to  give  as  much  consideration 
to  the  claims  of  obvious  justice  as  to  the  demands  of  an  ar- 
bitrary and  technical  construction. 

There  is  nothing,  therefore,  in  the  two  cases  heretofore 
mentioned,  and  which  occasioned  the  transfer  of  this  cause, 
to  prevent  the  consideration  of  the  case  at  bar  upon  correct 
principles,  and  as  a  case  of  first  impression  in  this  court. 
Those  affirming  the  validity  of  the  clause  of  the  will,  as 
against  the  claims  of  creditors  or  assignees,  have  cited  au- 
thorities showing  that  the  doctrine  of  restraint  upon  alienation 
does  not  apply  even  to  a  legal  life  estate,  but  only  to  estates 
in  fee.  And  authorities  have  been  cited  of  a  contrary  effect. 
The  weight  of  authority  would  seem  to  favor  the  conclusion 
that  such  restraints  are  not  invalid  except  when  annexed  to 
a  legal  title  in  fee.  And  there  is  certainly  great  force  in  the 
position  that  if  a  legal  estate  for  life  can  be  fettered  by  a  re- 
straint upon  alienation,  that  a  more  rigid  rule  should  not  pre- 
vail in  regard  to  equitable  life  estates.  But  it  may  be  con- 
ceded that  restraints  upon  the  alienation  of  legal  life  estates 
are  invalid   at  law,  and    still   it   does   not  follow  that  such 
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restraints  are  invalid  in  respect  to  estates  in  equity  of  a  simi- 
lar duration. 

The  reasons  for  this  view  of  the  matter  will  now  be  pre- 
sented, and  they  will  be  confined  to  the  question  here  at  issue, 
i.  e.,  whether  a  restraint  may  be  imposed  upon  the  alienation 
of  an  equitable  life  estate,  such  us  was  created  in  the  assignor 
in  the  present  instance.  Trusts  of  this  character  are  the 
"  creatures  of  equity ";  they  had  their  origin  in  courts  of 
chancery,  and  are  alone  cognizable  in  such  courts.  The 
growth  of  the  system  of  jurisprudence  pertaining  to  them  has 
been  slow  and  gradual  in  its  development,  and  the  methods 
and  the  nature  of  the  relief  given  in  respect  of  them  consist  in 
the  application  of  old  principles  to  new  cases  as  they  arise, 
according  to  their  exigency:  1  Perry  on  Trusts,  sees.  7,  8,  17; 
1  Story's  Eq.  Jur.,  13th  ed.,  par.  49.  Being  the  creatures  of 
equit}',  they  must  be  and  are  administered  and  enforced  in 
accordance  with  the  inherent  and  peculiar  rules  which  per- 
tain to  that  system  of  jurisprudence.  Sometimes  those  rules 
accord  witli  and  are  in  conformity  to  the  rules  of  law;  some- 
times tliey  vary  from  them  partially  or  totally. 

It  has  been  urged  that  the  restraint  upon  alienation,  which 
is  allowed  in  trusts  for  the  separate  use  of  married  women,  is 
an  exception  which  proves  the  rule  that  such  restraints  are 
not  to  bo  allowed  in  other  cases.  But  it  must  be  remembered 
that  this  exception,  as  well  as  the  doctrine  upon  which  it  is 
grafted,  arc  both  of  comparatively  modern  growth.  The  doc- 
trine that  a  married  woman  could  have  a  separate  estate,  an 
estate  free  from  the  control  of  her  husband,  only  dates  back 
to  the  first  quarter  of  the  last  century.  In  Huhne  v.  Tenant,  1 
Brown  Ch.  16,  decided  in  1778,  it  was  ruled  that  a  limitation 
to  the  separate  use  did  not  prevent  i\\Q  Jane  from  aliening. 

But  it  was  found  that  this  doctrine  gave  very  insufficient 
protection  to  married  women,  as  they  were  still  in  danger  of 
parting  with  their  property  under  the  influence  or  coercion  of 
their  iuisbunds.  Subsequently,  Lord  Thurlow,  happening  to 
be  nominated  as  trustee  of  Miss  Watson's  settlement,  directed 
the  insertion  of  the  words  "  and  not  by  anticipation."  But 
even  such  words  are  not  necessary,  if  an  intention  to  restrair 
anticipation  can  be  gathered  from  the  whole  instrument:  L 
re  Ross's  Trust,  1  Sim.,  N.  S.,  199;  Doolan  v.  Blake,  3  I.  K. 
Eq.,  N.  S.,  349.  Then  the  question  arose,  when  the  settlement 
was  made  on  a  feme  sole,  whether  a  clause  restraining  aliena- 
tion would  apply  as  to  a  future  and  unknown  husband.     At 
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first  it  was  ruled  that  it  would  not:  Massey  v.  ParJcer,  2 
Mylne  &  K.  174.  But  Lord  Cottenham,  who  had  decided  the 
case  just  cited,  overruled  it  in  T%illett  v.  Armstrong,  4  ^lyliie  &  C. 
377,  390,  decided  in  1840,  wherein  he  ruled  that  when  prop- 
erty was  given  for  the  separate  use  of  a  woman,  it  would  shift 
with  her  condition,  be  at  her  disposal  when  single  or  dis- 
covert, and  come  anew  into  operation  and  vigor  when  marital 
relations  were  entered  into.  It  is  observable  of  that  case  that 
it  overrules  the  principles  announced  in  Neivton  v.  Reid,  4 
Sim.  141,  decided  in  1830,  and  Malcolm  v.  O'Callaghan,  5  L.  J. 
Ch.  Cas.  137,  decided  in  1836,  and  other  cases,  that  notwith- 
standing a  restriction  against  alienation,  yet  that  such  restric- 
tion was  void  unless  there  was  a  gift  over  in  that  event,  —  the 
very  same  doctrine  as  that  asserted  in  1811,  in  Brandon  v. 
Robinson,  18  Ves.  429,  and  upon  which  the  plaintiff  relies  for 
success  in  the  present  instance. 

Lord  Cottenham  was  in  much  doubt  as  to  the  ground  upon 
which  to  base  his  decision  in  Tullett's  case,  supra;  but  finally, 
after  much  consideration,  he  placed  it  upon  the  broad  ground 
that  a  court  of  chancery  had  an  inherent  power  to  modify 
estates  of  its  own  creation,  and  in  virtue  of  that  jurisdiction 
to  establish  the  validity  of  the  separate  use  to  the  fullest  ex- 
tent, in  order  to  effectuate  the  intention  of  the  donor,  which 
might  be  defeated  but  for  such  interposition.  He  said: 
"  When  once  it  was  established  that  the  separate  estate  of  a 
married  woman  was  to  be  so  far  enjoyed  by  her  as  a  feme  sole 
as  to  bring  with  it  all  the  incidents  of  property,  and  that  she 
might  therefore  dispose  of  it  as  a  feme  sole  might  do,  it  was 
found  that,  to  secure  to  her  the  desired  protection  against  the 
marital  rights,  it  was  necessary  to  qualify  and  fetter  the  gift 
of  the  separate  estate  by  prohibiting  anticipation.  The  power 
to  do  this  was  established  by  authority  not  now  to  be  ques- 
tioned, but  which  could  only  have  been  founded  upon  the 
power  of  this  court  to  model  and  qualify  an  interest  in  the 
property  which  it  had  itself  created,  without  regard  to  those 
rules  which  the  law  has  established  for  regulating  the  enjoy- 
ment of  property  in  other  cases.  If  any  rule,  therefore,  wero 
now  to  be  adopted  by  which  the  separate  estate  should  in  any 
case  be  divested  of  the  protection  of  the  clause  against  antici- 
pation, it  would,  in  such  cases,  defeat  the  object  of  the  power 
so  assumed.  A  feme  covert  with  a  separate  estate  not  pro- 
tected by  a  clause  against  anticipation  is,  in  most  cases,  in  a 
less  secure  situation  than  if  the  property  had  been  held  for 
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her  simply  upon  trust.  In  the  latter  case,  this  court,  with  the 
assistance  of  her  trustees,  can  effectually  protect  her;  in  the 
other,  her  sole  dependence  must  bo  upon  her  husband  not  ex- 
ercising that  influence  or  control  which,  if  exercised,  would, 
in  all  probability,  procure  the  destruction  of  her  separate 
estate.  In  the  case  of  a  gift  of  separate  estate,  with  a  clause 
against  anticipation,  the  author  of  the  gift  supposes  that  ho 
has  effectually  protected  the  wife  against  such  influence  or 
control.  Upon  what  principle  can  it  bo  that  this  court  should 
sulgoct  her  to  it,  and  by  so  doing  defeat  his  purpose,  and  com- 
pletely alter  the  character  and  security  of  his  gift?  The 
peparate  estate  and  the  prohibition  of  anticipation  arc  equally 
creatures  of  equity,  and  equally  inconsistent  with  the  ordinary 
rules  of  property.  The  one  is  only  a  restriction  and  qualifica- 
tion of  the  other.  The  two  must  stand  or  fall  together  ":  Tal- 
lett  V.  Armstrong,  4  Mylne  &  C.  393. 

That  case  affords  a  striking  illustration  of  what  Judge 
Story  so  eloquently  observes:  "The  beautiful  character,  per- 
vading excellence,  if  one  may  so  say,  of  equity  jurisprudence, 
is,  that  it  varies  its  adjustments  and  proportions  so  as  to  meet 
the  very  form  and  pressure  of  each  particular  case  in  all  its 
complex  habitudes  ":  1  Story's  Eq.  Jur.,  sec.  439.  And  Lord 
Cottenham  frequently  laid  down  the  rule  that  it  was  the  duty  of 
a  court  of  equity  to  "  adapt  its  practice  and  course  of  proceed- 
ing, as  far  as  possible,  to  the  existing  state  of  society,  and  to 
apply  its  jurisdiction  to  all  those  new  cases  which  ....  must 
continually  arise,  and  not  from  too  strict  an  adherence  to 
forms  and  rules,  established  under  very  different  circum- 
stances, decline  to  administer  justice,  and  to  enforce  rights  for 
which  there  is  no  other  remedy  ":  Taylor  v.  Salmon,  4  Mylne 
&  C.  141;  Mare  v.  Malachy,  1  Id.  559;  Wallworth  v.  Holt,  4  Id. 
€19. 

Now,  if  a  court  of  equity,  in  order  to  protect  one  class 
of  trusts,  creatures  of  its  own  creation,  and  by  so  doing  to 
effectuate  the  intention  of  the  author  of  the  gift,  can  exercise 
its  own  inherent  power  to  model  and  qualify  an  interest  in 
equitable  property  without  regard  to  the  rules  which  the  law 
has  established  for  regulating  the  enjoyment  of  prqperty  in 
other  cases,  it  is  diflicult  to  see  why,  with  a  like  object  in  view, 
i.  e.,  the  effectuation  of  the  gift  just  as  its  author  intended  it 
to  be  effectuated,  such  court  may  not  lay  down  and  declare  a 
rule  in  such  a  case  as  this,  which  shall  be  equally  effectual  ia 
preventing  the  intention  of  the  donor  from  being  thwarted,  —  a 
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rule  which  injures  or  defrauds  no  one,  which  violates  no  rule 
of  public  policy,  and  which  gives  stability  and  protection  to  a 
provision  which,  originating  in  the  warmest  ties  of  affection, 
seeks  to  afford  to  the  beneficiary  a  sure  and  unfailing  refuge 
against  the  vicissitudes  of  fortune. 

If  a  court  of  equity,  as  already  seen,  will  guard  such  a  trust 
in  one  case  with  jealous  solicitude,  why  should  it  fail  to  do  so 
in  another,  in  circumstances  equally  meritorious?  No  sound 
reason  can  be  urged  to  support  a  negative  answer  to  this  ques- 
tion, unless  that  be  deemed  a  good  reason  which  is  based 
upon  some  isolated  technicality.  But,  as  a  general  rule,  a 
court  of  equity,  in  administering  its  peculiar  jurisprudence, 
regards  substance,  not  form,  and  refuses  to  be  hampered  by 
the  narrow  confines  of  technical  formulas.  Instances  almost 
too  numerous  for  computation  are  to  be  found  in  the  books, 
where  instruments,  void  and  valueless  at  law,  are  held  valid 
and  enforced  in  equity. 

Under  the  operation  of  the  rule  announced  in  Brandon  v. 
Robinson,  18  Ves.  429,  while  a  clause  against  alienation  is  held 
invalid,  on  the  ground  that  a  donor  creating  a  life  estate  could 
not  attach  to  his  gift  conditions  forbidding  its  alienation,  yet 
even  by  that  rule,  an  equitable  estate  for  life  may  be  given,  with 
a  limitation  over  or  a  cesser  to  a  third  person,  should  the  life 
tenant  attempt  to  alien  it  or  become  bankrupt;  or  a  donor  can 
place  his  bounty  beyond  the  reach  of  creditors  by  making  it 
optional  with  the  trustee  whether  he  will  pay  the  income  to 
the  beneficiary.  In  all  these  instances  there  is  more  or  less 
restraint  upon  the  right  of  alienation.  The  only  effect  of  the 
English  rule,  where  the  instrument  is  drawn  in  accordance 
with  it,  and  the  terms  of  the  instrument  are  not  complied 
with,  is,  that  the  interest  becomes  forfeit,  and  so  the  creditors 
get  nothing;  and  they  get  nothing,  also,  where  there  is  a  dis- 
cretion as  to  payment  lodged  with  the  trustee.  If  this  be  so, 
it  seems  difficult  to  see  why  the  founder  of  the  trust  may  not 
do  by  a  direct  restraint  upon  alienation  what  he  may  in- 
directly do  by  another  method.  Sound  reason  would  seem  to 
maintain  that  such  a  distinction  is  too  shadowy  for  a  court  of 
equity  to  follow,  especially  so,  as  by  a  direct  restraint  upon 
alienation  the  intention  of  the  donor  is  effectuated,  and  by  the 
indirect  method  his  intention  is  frustrated  and  overthrown. 

But  whatever  may  be  the  view  taken  by  the  English  courts 
on  this  question,  some  courts  of  the  highest  authority  in  this 
country  maintain  the  opposite  view,  holding  that  those  con- 
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sidcrations  which  apply  to  legal  estates  have  no  application 
where  property  is  transferred  in  trust;  as,  in  such  instances, 
the  trustee  takes  the  whole  property  with  the  usual  incidents 
of  alienation,  and  in  like  manner,  the  beneficiary  takes  the 
legal  title  to  the  income  when  it  is  paid  over  to  him,  and 
therefore  the  point  about  restraints  upon  alienation  has  no 
foundation  cither  in  law  or  in  fact.  This  is  the  position  taken 
by  the  supreme  court  of  Massachusetts,  in  a  cause  which  was 
twice  argued  {Broadway  National  Bank  v.  Adams,  133  Mass. 
170;  43  Am.  Rep.  504),  and  the  trust  in  that  case,  substan- 
tially identical  with  that  one  before  us,  held  valid.  Similar 
adjudications  have  been  made  in  Pennsylvania,  from  an  early 
period  in  its  judicial  history:  TJiackara  v.  Mintzer,  100  Pa.  St. 
151,  and  cases  cited;  and  in  other  states:  Vermont,  Barnes  v. 
Dow,  59  Vt.  530,  and  cases  cited;  Maryland,  Smith  v.  Towers, 
<59  Md.  77.  The  two  cases  just  cited  are  quite  recent,  the 
former  having  been  decided  in  1887,  and  the  latter  in  June 
of  the  present  year.  The  supreme  court  of  the  United  States, 
in  Nichols  v.  Eaton,  91  U.  S.  716,  has  affirmed  the  validity 
of  such  trusts,  and  also  in  a  subsequent  case:  Hyde  v.  Woods, 
94  Id.  523. 

The  opposite  view  is  taken  in  several  states,  and  the  au- 
thorities in  support  of  that  view  will  be  found  in  the  briefs  of 
counsel.  In  some  states,  the  validity  of  such  trusts,  where 
the  fund  proceeds  from  the  bounty  of  another,  is  sanctioned 
by  express  statutes.  This  is  true  of  New  York,  New  Jersey, 
Illinois,  and  Tennessee.  Decisions  in  those  states,  therefore, 
are  of  no  value  in  the  discussion  of  the  question  where  such 
statutory  provisions  are  not  involved. 

The  judgment  of  the  St.  Louis  court  of  appeals  will  be  af- 
firmed, and  the  cause  remanded  to  that  court,  with  directions 
to  order  the  circuit  court  to  dismiss  the  plaintiff's  petition. 

TuK  PRINCIPAL  CA.sE  13  ALSO  KEPORTED  iu  39  Alb.  L.  J.  66,  aufl  ia  cited 
and  approve<l  iu  Partridge  v.  Cavcnder,  96  Mo.  452.  Iu  the  latter  case,  the 
testator  devi.se(l  his  property  to  his  son  in  trust  for  life,  directing  tlie  trustee 
to  pay  the  income  to  the  devisee  semi-annually,  "on  his  personal  receipt 
therefor,  Mrithout  his  said  son  having  any  power  to  sell,  assign,  or  pledge  the 
same  previous  to  the  payment  thereof  to  him,"  and  such  receipt  bhould  be 
the  trustee's  acquittance;  and  tliu  court  held  tliat  neither  the  iucome  in  the 
hands  of  the  trustee  nor  the  income  to  accrue  could  be  assigned  by  the  son 
or  reached  by  his  creditors,  and  that  such  limitation  on  the  disposition  of 
the  income  was  valid.  Generally  as  to  attempts  to  restrain  alienation,  either 
(.<f  ail  income  or  land,  by  limitation  in  a  will,  see  note  to  Blacketone  Bank  v. 
Davis,  32  Am.  Dec.  242,  243;  BraiJuill  v.  Ffnis,  14  N.  Y.  41;  67  Am.  Dec. 
113.  note  nO;  neelcrnan  v.  Bomor,  23  N.  V.  298;  SO  Am.  Dec.  269,  note  285; 
eee  monographic  note  to  Smith  v.  Tourrs,  antf,  p.  404. 
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Teoyer  V.  Wood. 

196  Missouri,  478.  | 
Tax  Salb  of  Land  of  D.  Troyer  under  execution  ia  a  tax  Buit  against  D. 
Tragar,  in  which  notice  waa  given  the  latter  by  publication,  but  no  no- 
tice was  given  the  former,  13  void  as  to  him  and  his  heirs,  though  it  may 
appear  from  the  recorded  deed  of  the  same  land  so  sold  that  D.  Tragar 
was  the  grantee  therein. 

O.  S.  II08S,  for  the  appellant. 

E.  E.  Kimball^  for  the  respondents. 

Sherwood,  J.  Plaintiffs,  the  heirs  of  Daniel  Troyer,  de- 
ceased, brought  ejectment  for  the  northeast  quarter  of  the 
southeast  quarter  of  section  18,  township  35,  range  29.  Peti- 
tion in  usual  form;  answer,  a  general  denial.  Plaintiffs 
proved  themselves  heirs  of  Daniel  Troyer,  deceased,  and  then 
showed  a  regular  chain  of  title  from  the  United  States  to  Hol- 
brook,  Holbrook  to  Huselton,  Huselton  to  Richardson,  and 
Richardson  to  said  Daniel  Troyer.  The  deed  from  Richard- 
son to  Troyer  was,  however,  entered  on  the  records  as  being 
from  Richardson  to  Daniel  Tragar. 

Defendant  claims  under  tax  proceedings,  resulting  in  judg- 
ment and  sale  of  the  land  in  controversy,  and  through  mesne 
conveyances  from  the  j^urchaser  at  such  sale,  who  received  a 
sheriff's  deed  for  the  land  aforesaid.  The  tax  suit  men- 
tioned was  instituted  against  Daniel  Tragar.  The  circuit 
court  was  of  the  opinion  that  the  tax  proceedings  were  void, 
because  of  the  insufficiency  of  the  affidavit  for  publication,  in 
that  it  alleged  the  non-residence  of  the  defendant,  Daniel 
Tragar,  on  "knowledge  and  belief." 

Owing  to  views  to  be  presently  developed,  it  is  unnecessary 
to  discuss  the  sufficiency  of  that  affidavit.  For  the  purposes 
of  this  opinion,  it  may  be  conceded  that  every  step  taken  in 
the  tax  suit  against  Daniel  Tragar  was  regular  and  valid  from 
inception  to  termination.  It  may  also  be  conceded  that,  ow- 
ing to  the  mistake  made  by  the  recorder  in  recording  the  deed 
from  Richardson  to  Daniel  Troyer,  that  deed  was  so  recorded 
as  to  make  it  appear  that  Daniel  Tragar  was  the  grantee  in 
such  deed,  and  therefore,  under  the  ruling  in  Terrell  v.  An- 
drew County,  44  Mo.  309,  Tragar  must  be  regarded  as  the 
record  owner  of  the  land  in  suit.  It  may  also  be  conceded 
that  under  the  ruling  in  Vance  v.  Corrigan,  78  Id.  94,  a  suit 
for  back  taxes  is  properly  brought  against  the  apparent, 
i.  e.,  the  record,  owner  of  real  property,  and  that  such  record 
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owner  is  to  bo  treated  as  the  true  owner,  and  that  a  tax  sale 
made  against  such  apparent  or  record  owner  of  the  property 
will  bind  the  true  owner  who  claims  under  the  apparent 
owner  by  unrecorded  deed. 

These  concessions  may  freely  be  made,  yet  being  made,  how 
do  they  affect,  or  what  bearing  do  they  have  on,  the  case  at 
bar?  These  concessions  and  statements  have  been  made  in 
order  to  a  full  understanding  of  the  precise  statibs  of  the  case 
in  hand.  But  Daniel  Troyer  nor  those  who  derive  their  title 
from  him  do  not  claim  under  Daniel  Tragar,  neither  by  un- 
recorded deed  nor  otherwise;  they  are  not  in  privity  with  him 
either  in  blood  estate  or  law,  and  consequently  the  principle 
announced  in  Vance  v.  Corrigan,  supra,  can  have  no  applica- 
tion here:  Bigelow  on  Estoppel,  3d  ed.,  284. 

The  only  question,  therefore,  arising  upon  the  foregoing  facts 
is:  What  effect  did  the  tax  proceedings  and  judgment  against 
Daniel  Tragar  have  against  Daniel  Troyer?  It  is  a  principle 
of  universal  justice  that  no  one  shall  bo  condemned  in  his  per- 
son or  property  without  notice,  and  opportunity  to  be  heard 
in  his  defense.  Notice  is  therefore  essential  to  the  jurisdiction 
of  all  courts;  and  the  rule  which  requires  that  it  be  given  to 
the  party  whose  interests  and  rights  are  sought  to  be  affected 
by  judicial  proceedings  is  as  old  as  the  law  itself  A  judg- 
ment without  notice  given,  without  opportunity  to  be  heard, 
possesses  none  of  the  attributes  of  a  judicial  determination; 
it  is  simply  judicial  usurpation  and  oppression;  a  mere  arbi- 
trary edict,  based  upon  an  ex  parte  statement,  and  entered 
upon  the  records  of  the  courts  in  defiance  of  the  maxim, 
Audi  alteram,  partem.  Such  a  judgment  deserves  not  the 
name  it  bears,  and  will  not  be  respected  and  upheld  in  any 
forum  where  right  and  justice  are  administered.  This  doc- 
trine is  met  with  and  approved  at  almost  every  turn  you  take 
in  the  broad  fields  of  adjudication,  and  is  announced  by  au- 
thorities too  numerous  for  computation:  Nations  v.  Johnson, 
24  How.  203;  Walden's  Lessee  v.  Craig,  14  Pet.  154;  Webster  v. 
Reid,  11  How.  437;  Galpin  v.  Page,  18  Wall.  350;  Windsor  v. 
McVeigh,  ^Z  U.  S.  274;  Earle  v.  McVeigh,  91  Id.  503;  Pen- 
noyer  v.  Neff,  95  Id.  714;  Rockwell  v.  Neanng,  35  N.  Y.  302; 
Mason  v.  Messenger,  17  Iowa,  261;  Freeman  on  Judgments,  3d 
ed.,  sees.  117,  118,  495;  Hitchcock  v.  Aicken,  1  Caines,  473; 
Blackwell  on  Tax  Titles,  213. 

But  notice  may  be  either  actual  or  constructive,  and  the 
Btste  possesses  the  power  to  substitute  service  by  publication 
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in  lieu  of  personal  service;  but  such  substituted  service,  when 
authorized  or  permitted  by  law,  is  as  much  an  element  of  ju- 
risdiction as  is  personal  service  where  trial  is  the  only  method 
of  service  prescribed:  In  re  Empire  City  Bank,  18  N.  Y.  199. 
And  proceedings  in  rem  or  quasi  in  rem  are  not  exempt  from 
the  operation  of  the  rule  which  makes  service  of  notice  in 
some  form  an  essential  of  jurisdiction:  Cooley's  Constitutional 
Limitations,  2d  ed.,  498-500,  and  cases  cited;  Wells  on  Juris- 
diction, sec.  88;  Wade  on  Notice,  2d  ed.,  sees.  1144,  1161; 
Waples  on  Proceedings  in  Rem,  sees.  88, 570,  et  seq.,  and  cases 
cited;  Woodruff  v.  Taylor,  20  Vt.  65;  Denning  v.  Corwin,  11 
Wend.  647;  Freeman  v.  Thompson,  53  Mo.  196,  and  cases  cited. 

Our  statute  in  relation  to  proceedings  where  publication  of 
notice  is  authorized  as  to  non-resident  or  absent  parties  re- 
quires that  the  court  or  clerk  "  shall  make  an  order  directed 
to  the  non-residents  or  absentees  notifying  them  of  the  com- 
mencement of  the  suit":  R.  S.,  sec.  3494.  This  section,  of 
course,  means  that  the  names  of  such  non-residents  or  absen- 
tees shall  be  specified  in  the  order.  In  no  other  conceivable 
way  could  the  order  be  "  directed  "  to  them.  This  view  is  en- 
forced by  section  3499,  requiring  certain  things  to  be  done 
where  the  names  of  parties  whose  interests  are  sought  to  be 
passed  upon  are  "  unknown  "  to  the  institutor  of  the  suit.  The 
name  of  such  non-resident  party,  or  the  proper  excuse  for  not 
giving  it,  is  as  essential  to  jurisdiction  in  any  given  case  as  is 
the  description  of  the  property  sought  to  be  aflfected  by  the 
proposed  judgment  or  decree;  and  the  necessity  of  such  de- 
scription will  not  be  denied. 

These  premises  being  granted,  it  must  needs  follow  that  the 
judgment  in  the  tax  suit  did  not  bind  Daniel  Troyer,  as  he 
was  not  a  party  thereto,  and  as  he  was  not  a  privy  in  estate  or 
otherwise  with  the  defendant  in  such  suit,  the  only  rational 
conclusion  which  can  be  reached  is,  that  as  to  him  such  judg- 
ment was  a  nullity,  and  has,  as  to  him  and  his  heirs,  no  bind- 
ing force  or  validity:  Wells  on  Res  Adjudicata,  sec.  28,  and 
cases  cited;  Bigelowon  Estoppel,  3d  ed.,  95  et  seq.;  Freeman 
on  Judgments,  3d  ed.,  sec.  162. 

Therefore,  the  judgment  of  the  circuit  court,  holding  the 
tax-suit  proceeding  invalid  as  against  plaintiflFs,  is  afiBrmed. 

JxTDOMENT  wiTHOtrT  NoTicE,  actual  OF  constructive,  ia  void,  and  a  judg- 
ment for  taxes  is  the  same  in  elfect  as  judgments  in  other  actions:  Mayo  v. 
Ah  Loy,  32  Cal.  477;  91  Am.  Dec.  595.     Therefore,  notice  of  a  tax  sale  to 
Henry  S.  Homer,  who  is  neither  the  owner  nor  tenant,  the  land  b«ing  assessed 
Am.  St.  Kep.,  Vol.  IX.— 24 
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and  taxed  to  William  S.  Homer,  ronders  the  sale  invalid:  Sargent  v.  Bean,  7 
Gray,  125,  cited  in  B'ackwoU  ou  Tax  Titles,  5tli  cd.,  sec.  429.  And  so  it  waa 
held,  npon  the  authority  of  the  principal  case,  in  Chamber  lain  v.  Blodijetl,  9(3  Mo. 
482,  that  a  tax  sale  of  tlio  laml  of  M.  B.  Millcn,  where  the  publication  of  tha 
notice  of  the  tax  suit  was  to  M.  B.  Miller,  is  void,  and  that  it  could  make  no 
diflFerencc,  as  against  tho  grantee  of  tho  real  owner,  that  Miller  appeared  on 
tha  county  books  as  owner  of  tho  land.  See  note  to  Carr  v.  Lewit  Coal  Co., 
86  Mo.  149,  ante,  p.  333. 

Tax  Titles.  —A  Titlk  to  bk  Madk  under  a  Tax  Deed  i.s  One  Stkicti 
JuRl.H,  and  a  strict  compliance  with  the  law  must  bo  shown:  Stillwell  v.  Brani' 
tnell,  124  111.  338.  An  affidavit  of  service  of  notice,  to  entitle  the  purchaser  to 
»  deed  on  u  tax  sale,  must  show  tho  names  of  all  persons  in  the  actual  posses- 
sion of  tho  land,  the  person  to  whom  it  was  taxed,  and  the  names  of  the 
owners  and  all  parties  interested  in  the  premises,  and  the  service  of  the 
proper  notice  ou  them:  Slilluxll  v.  Brammell,  124  111.  338.  A  tax  deed  exe- 
cuted in  pursuance  of  laws  of  1872,  which  fails  to  recite  that  the  prescribed 
notice  had  been  t'i^'cn,  that  payment  had  been  made  by  the  purchaser  of  the 
price  bid  for  tho  land,  that  treasurer  had  made  to  tho  purchaser  a  cortiflcate 
of  the  sale,  aud  that  such  certilicatc  had  been  presented  to  the  county  clerk 
for  tho  purpose  of  obtaining  a  deed,  is  void  upon  its  face,  notwithstanding  it 
asserts  that  tho  sale  was  begun  and  lield  in  conformity  with  the  provisions  of 
law:  Duncan  v.  Gilktte,  37  Kan.  156. 
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OORPORATIONS. — Telephoxe  COMPANY  incorporated  under  article  5,  chap- 
ter 21,  Revised  Statutes  of  Missouri,  has  power  to  own  and  operate  tele- 
phone lines,  establish  reasonable  charges  for  the  use  of  the  same,  erect 
poles  along  and  across  public  roads  and  streets,  and  condemn  private 
property  for  a  right  of  way;  but  it  is  charged  with  the  duty  of  receiving 
and  transmitting  messages  with  impartiality  and  good  faith,  and  is  .sub- 
ject to  public  regulations,  including  the  right  of  the  state  to  fix  and  pre- 
scribe a  maximum  rate  for  telephone  service;  and  this  power  may  be 
delegated  to  municipal  corporations. 

Municipal  Corporations  —  Powers.  —  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  in  a  municipal  corporation  is  resolved 
against  it,  an<l  the  power  denied.  It  only  has  sucli  powers  as  are 
granted  iu  express  words,  necessarily  or  fairly  implied  in  or  incident 
thereto,  and  those  essential  to  its  declared  objects  and  purposes. 

McTiiciPAL  Corporations  —  Power  under  Ciiauter. — Under  its  cliarter, 
the  city  of  St.  Louis  has  power  to  regulate  the  use  of  its  streets,  and 
this  power  extends  to  now  uses  as  they  come  into  existence  as  well  as 
the  uses  common  and  known  at  tho  time  the  charter  was  granted.  The 
erection  and  maintenance  of  telephone-poles  is  one  of  tlie.se  new  uses, 
and  is  a  proper  use  of  the  streets  which  the  city  may  reasonably  regu- 
late. 

Municipal  Corporations. — Power  to  PvEoulate  Cuarge-s  for  Tele- 
phone Service  is  neither  included  in  nor  incidental  to  the  power 
granted  the  city  of  St.  Louis  under  her  charter  to  regulate  the  use 
of  tho  streets. 
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MtTNicrPAL  Corporations  —  Power  to  Regulate  Charges  for  Tele- 
phone Service.  — The  charter  of  the  city  of  St.  Louis  giving  the  mayor 
and  assembly  power  "  to  license,  tax,  and  regulate  telegraph  companies 
or  corporations,  and  all  other  business,  trades,  avocations,  or  profes- 
sions whatever, "  makes  telephone  companies  ejusdem  generis  with  tele- 
graph companies,  tliough  the  former  were  not  in  existence  at  the  date 
the  charter  was  granted;  but  the  power  to  "  regulate  "  telephone  com- 
panies does  not  confer  the  power  upon  the  city  to  fix  a  rate  of  charges 
for  telephone  service  by  ordinance. 

Municipal  Corporations  —  Power  to  Regulate  Telephone  Charges.  — 
Power  granted  to  the  city  of  St.  Louis  by  her  charter  "to  pass  all  such 
ordinances,  not  inconsistent  with  the  provisions  of  this  charter  or  the 
laws  of  the  state,  as  may  be  expedient,  in  maintaining  the  peace,  good 
government,  health,  and  welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,"  etc.,  does  not  include  power  to  pass  ordinances  fixiog 
rates  for  telephone  services. 

Hitchcock,  Madill,  and  Finkelnburg,  for  the  appellant. 
Leverett  Bell,  for  the  respondent. 

Black,  J.  This  was  a  prosecution  against  the  Bell  Tele- 
phone Company  of  Missouri  for  the  violation  of  an  ordinance 
which  provides  that  "the  annual  charge  for  the  use  of  the  tele- 
phone in  the  city  of  St.  Louis  shall  not  exceed  fifty  dollars." 
A  violation  of  the  ordinance  is  made  a  misdemeanor,  and 
subjects  the  offender  to  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars.  The  defendant  appealed 
from  a  judgment  assessing  a  fine  of  three  hundred  dollars 
against  it. 

The  defendant  is  a  corporation  organized  under  article  5  of 
chapter  21  of  the  Revised  Statutes  of  this  state,  and  hence 
has  all  the  powers  therein  conferred  upon  such  corporations. 
Among  others,  they  have  the  power  to  own  and  operate  lines 
of  telephone,  to  make  such  reasonable  charges  for  the  use  of 
the  same  as  they  may  establish,  to  erect  their  poles  along  and 
across  public  roads  and  streets,  to  condemn  private  property 
for  a  right  of  way,  and  they  are  charged  with  the  duty  of  re- 
ceiving and  transmitting  messages  with  impartiality  and  in 
good  faith.  The  defendant  neither  affirms  nor  denies  the 
power  of  the  state  itself  to  fix  a  maximum  rate  of  charges, 
but  does  contend  that  no  such  power  has  been  delegated  to 
the  city  of  St.  Louis.  The  defendant's  property,  consisting  of 
poles,  wires,  fixtures,  and  the  like,  is,  of  course,  private  prop- 
erty; but  the  property  is  devoted  to  public  use,  and  since  the 
defendant  has  conferred  upon  it  special  franchises  and  privi- 
leges, including  the  right  of  eminent  domain,  the  corporation 
is   subject  to  public   regulations;    and  we  shall  take  it  for 
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granted  that  tho  state  has  the  power  to  fix  and  prescribe  a 
uiaximum  rate  for  telephone  service. 

That  this  power  could  be  delegated  to  municipal  corpora- 
tions is  equally  clear.  The  ordinances  of  the  city  of  St.  Louis 
must  not  bo  in  conflict  with  tho  general  laws  of  the  state.  If 
the  city  has  had  this  power  to  fix  rates  conferred  upon  it,  then 
an  ordinance  which  fixes  reasonable  maximum  rates  would 
not  be  in  conflict  with  the  law  under  and  by  virtue  of  which 
the  defendant  is  organized,  and  which  law  constitutes  its 
charter.  A  telephone  company,  when  once  its  poles  are 
planted  and  wires  stretched  on  or  over  the  streets  of  a  city, 
becomes  in  eflect  a  monopoly,  and  the  company  must  submit 
to  such  reasonable  regulations  as  the  municipal  corporation 
has  power  to  prescribe. 

The  important  question,  then,  is,  whether  the  city  of  St. 
Louis  has  the  power  to  enact  the  ordinance  in  question,  the 
power  to  fix  reasonable  maximum  charges  for  telephone  ser- 
vice; and  nothing  to  the  contrary  being  shown  in  this  case, 
it  is  assumed  that  the  rate  fixed  is  reasonable;  so  that  the 
question  is  narrowed  down  to  one  of  power  on  the  part  of  the 
city  to  fix  telephone  rates  at  all.  If  the  city  has  such  power, 
it  must  be  found  in  a  reasonable  and  fair  construction  of  its 
charter.  Judge  Dillon  makes  this  full  and  comprehensive 
statement  of  the  rule  as  to  municipal  powers:  "It  is  a  general 
and  undisputed  proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  the  following  powers,  and  no 
others:  1.  Those  granted  in  express  words;  2.  Those  neces- 
sarily or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  3.  Those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,  —  not  simply  convenient,  but  indis- 
pensable. Any  fair,  reasonable  doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts  against  the  corporation,  and 
the  power  is  denied":  1  Dillon  on  Municipal  Corporations,  3d 
ed.,  sec.  89;  see  also  St.  Loins  v.  McLaughlin,  49  Mo.  562.  The 
rule,  as  before  stated,  is  in  accord  with  what  we  said  in  City 
of  St.  Louis  v.  Herthel,  88  Id.  128. 

The  city  places  some  reliance  on  its  general  power  to  regu- 
late the  use  of  the  streets.  This  power  extends  to  new  uses  as 
they  spring  into  existence  from  time  to  time,  as  well  as  to  uses 
common  and  known  at  the  time  of  the  dedication  or  grant  of 
the  power  to  the  municipal  corporation:  Ferrenbach\.  Turner, 
86  Mo.  416;  56  Am.  Rep.  437.  The  erection  and  maintenance 
of  telephone  poles  is  one  of  these  new  uses;  and  is  a  proper 
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use  of  the  streets:  Julia  Building  Asa'n  v.  Bell  Telephone  Co., 
88  Mo.  258;  57  Am.  Rep.  398.  That  the  company  is  subject 
to  reasonable  regulations  prescribed  by  the  city,  as  to  planting 
its  poles  and  stringing  its  wires  and  the  like,  is  obvious.  Such 
regulations  have  been  obeyed  by  this  defendant. 

Conceding  all  this,  we  are  at  a  loss  to  see  what  this  power  to 
regulate  the  use  of  the  streets  has  to  do  with  the  power  to  fix 
telephone  charges.  The  power  to  regulate  the  charges  for 
telephone  service  is  neither  included  in  nor  incidental  to  the 
power  to  regulate  the  use  of  streets,  and  the  ordinance  cannot 
be  upheld  on  any  such  ground. 

By  the  fifth  subdivision  of  section  26,  article  3,  of  the  char- 
ter of  St.  Louis,  the  mayor  and  assembly  have  power  "  to 
license,  tax,  and  regulate  lawyers,  doctors,  etc.,  telegraph 
companies  or  corporations,  etc.,  and  all  other  business, 
trades,  avocations,  or  professions  whatever."  Telephone  com- 
panies are  not  mentioned,  though  a  vast  number  of  trades, 
professions,  and  avocations  are  specified.  They  are  not  men- 
tioned in  all  probability  because  not  existing  at  the  date  of 
the  charter.  In  construing  this  paragraph  of  the  charter,  we 
held  in  the  case  of  City  of  St.  Louis  v.  Herthel,  supra,  that 
architects  were,  for  purpose  of  construction,  ejusdem  generis 
with  lawyers,  doctors,  dentists,  and  artists,  and  therefore  in- 
cluded by  the  general  concluding  words.  So  in  this  case  it 
may  with  equal  propriety  be  said  that  telephone  companies 
iire  ejusdem  generis  •with  telegraph  companies,  and  therefore  in- 
cluded in  the  words  of  the  general  concluding  clause. 

Tt  can  make  no  sort  of  difiference  that  these  telephone  com- 
panies were  not  in  existence  at  the  date  of  the  charter.  One 
of  the  objects  had  in  view  by  the  use  of  the  general  clause  was 
to  provide  for  just  such  cases.  As  aptly  observed  in  that  case 
{City  of  St.  Louis  v.  Herthel,  supra),  "  wc  are  to  construe  it 
[the  charter]  according  to  the  intent  of  the  framers,  and  that 
intent  must  be  gathered  from  the  language  and  object  of  the 
charter  provisions,  and  giving  that  language  an  interpretation 
neither  strict  nor  strained." 

Does,  then,  the  power  to  regulate  telephone  companies,  when 
that  term  is  coupled  with  the  powers  to  license  and  tax,  give 
the  city  the  power  to  regulate  the  charges  for  telephone  ser- 
vice? By  the  general  statutes  of  Massachusetts  of  1860,  page 
167,  it  is  provided  that  the  mayor  and  aldermen  of  any  city 
may  make  rules  and  orders  for  the  regulations  of  carriages, 
and  may  receive  one  dollar  annually  for  each  license  granted 
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to  a  person  to  use  a  carriage  in  the  city.  Under  this  power,  it 
was  held  in  Commonwealth  v.  Gage,  114  Mass.  328,  that  a  city 
might  fix  the  compensation  to  be  charged  by  hackney  coach- 
men. That  case  would  at  first  seem  to  furnish  some  au- 
thority for  the  claim  made  by  the  city  in  this  case.  Turning 
to  other  provisions  of  the  charter,  however,  we  find  ihat  ex- 
press power  is  given  to  establish  ferry  rates;  to  fix  the  rates 
for  carriage  of  persons,  and  of  wagonage,  drayage,  and  cartage 
of  property;  to  regulate  the  price  of  gas,  and  to  regulate  and 
control  railways  within  the  city  as  to  their  fares,  hours,  and 
frequency  of  trips.  These  express  powers  to  fix  prices,  fares, 
and  charges  in  these  specified  cases  arc  followed  by  no  gen- 
eral words.  With  this  specific  enumeration  of  cases,  where  the 
city  may  regulate  the  compensation  to  be  charged,  it  im- 
pliedly appears  that  such  a  power  was  not  intended  to  bo 
given  in  other  cases.  This  conclusion  presents  itself  with 
more  force  when  we  see  that,  b}'  the  clause  before  quoted,  the 
city  has  power  to  license,  tax,  and  regulate  private  carriages, 
omnibuses,  carts,  drays,  and  other  vehicles;  so  that  the 
framers  of  the  charter  did  not  regard  the  power  to  license, 
tax,  and  regulate  sufficient  to  give  the  power  to  fix  rates  and 
charges. 

The  power  to  "regulate,"  it  may  be  conceded,  gives  the  city 
the  right  to  make  police  regulations  as  to  the  mode  in  which 
the  designated  employment  shall  be  exercised:  1  Dillon  on 
Municipal  Corporations,  sec.  358.  But  taking  these  charter 
provisions  together,  we  think  it  would  be  going  to  an  extreme 
length  to  say  that  they  confer  upon  the  city  the  power  to  fix 
telephone  rates.  If  it  has  power  to  do  this,  it  may  also  fix 
the  charges  for  telegraph  services,  and  for  the  other  designated 
services  which  are  of  a  public  character.  We  conclude  that 
the  city  has  no  power  to  pass  the  ordinances  in  question  by 
reason  of  any  of  the  charter  powers  before  considered. 

This  brings  us  to  the  general  welfare  clause,  which  is  in 
these  words:  "  Finally,  to  pass  all  such  ordinances,  not  incon- 
sistent with  the  provisions  of  this  charter  or  the  laws  of  the 
state,  as  may  be  expedient,  in  maintaining  the  peace,  good 
government,  health,  and  welfare  of  the  city,  its  trade,  com- 
merce, and  manufactures,  and  to  enforce  the  same  by  fines," 
etc.  Sometimes  the  power  to  enact  ordinances  is  given  in 
general  terms,  and  in  other  cases  there  is  a  specific  enumera- 
tion of  the  powers.  "This  difference,"  says  Dillon,  "is  essen- 
tial to  be  observed,  for  the  power  which  the  corporation  would 
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possess  under  what  may  be  termed  the  *  general  welfare 
clause/  if  it  stood  alone,  may  be  limited,  qualified,  or  when 
such  intent  is  manifest,  impliedly  taken  away  by  provisions 
specifying  the  particular  purposes  for  which  by-laws  may  be 
made  ":  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  315. 

Under  a  general  power  like  the  one  now  in  question,  this 
court  has  held  that  the  city  may  pass  ordinances  concerning 
vagrants,  prohibiting  persons  from  keeping  open  their  places 
of  business  on  Sunday,  and  prohibiting  cruelty  to  dumb 
animals:  St.  Louis  v.  Schoenhitsh,  95  Mo.  618,  and  cases  cited. 
These  matters  are  all  police  regulations,  strictly  speaking,  and 
naturally  fall  within  the  domain  of  municipal  legislation  and 
regulation.  To  say  that  under  this  general  power  the  city  may 
fix  rates  for  telephone  services  would  be  going  entirely  too  far. 
This  conclusion  is  manifest  when  we  consider  that  the  charter 
points  out  with  particularity  those  cases  in  which  the  city 
may  fix  rates  and  charges.  What  has  been  said  in  respect  to 
the  power  to  license,  tax,  and  regulate  applies  with  equal 
force  here.  We  are  not  cited  to,  nor  have  we  found,  any  ad- 
judicated case  which  will  support  the  ordinance  now  under 
consideration  under  the  present  charter  powers  of  the  city  of 
St.  Louis. 

The  judgment  in  this  case  is  therefore  reversed. 

Statb  has  the  Right  to  Prescribe  the  maximum  rate  which  a  tele- 
phone company  may  charge  for  the  use  of  its  telephones:  Uockett  v.  State, 
105  Ind.  250. 

Municipal  Corporation  has  only  Such  Powers  as  are  expressly 
granted,  and  such  as  are  necessary  to  carry  into  effect  those  specially  con- 
ferred, and  such  powers  are  strictly  construed:  Note  to  McCord  v.  Pike,  2 
Am.  St.  Rep.  92;  Chicago  Gas  Ligid  Co.  v.  People's  Oas  LigM  Co.,  121  111.  530; 
2  Am.  St.  Rep.  124. 


Fitzgerald  v.  Barker. 

[96  MissouKi,  661.] 

Nkootiable  Instruments  —  Action  by  Innocent  Holder. — A  grantee 
who,  when  he  takes  his  deed,  assumes  the  payment  of  certain  notes 
against  his  grantor  cannot  defeat  au  action  on  them  by  an  innocent 
holder  by  alleging  fraudulent  misrepresentations  and  concealments  by 
the  grantor  as  to  encumbrances  which  wholly  defeated  the  title,  in  the 
absence  of  proof  showing  that  such  holder  was  in  any  way  connected 
with  the  alleged  fraudulent  misrepresentations  made  by  the  grantor. 

NxooTiABLE  Instruments  —  Innocent  Purchaser  before  Maturity. — 
A  purchaser  of  notes  before  maturity  is  presumably  an  innocent  par- 
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ehAMr,  and  he  cannot  be  prejudiced  nor  his  title  invalidated  by  sabse- 
qaently  learning  that  the  maker  thereof  has  been  a  frand-feasor. 

NsooTiABLS  Instrumbnts  —  EviDEMCK. — Where,  in  an  action  between  the 
same  parties  on  a  note  similar  in  all  respects  to  one  already  paid,  it  is 
proposed  to  have  defendant  state  the  circumstances  under  which  the  first 
note  was  paid,  the  relevancy  of  such  testimony  must  first  be  showii,  or  it 
will  be  presumed  that  the  court  committed  no  error  in  rejecting  it. 

NiooTiABLE  Instbcments  —  BoNA  FiDB  PuRCiiASKR.  —  One  who  takes  a 
note  before  maturity,  without  notice,  and  iu  absolute  paynieut  of  an  an- 
tecedent debt,  is  regarded  as  a  bona  jide,  purcliaser  for  value,  though  the 
debt  discharged  is  but  a  simple  contract  debt,  and  no  security  is  sur- 
rendered. 

Plkadino  and  Practice  —  Error  without  Prejttdice.  —  Erroneous  in- 
structions against  the  party  appealing  will  not  work  a  reversal  of  the 
judgment  when  the  proper  determination  is  reached,  notwithstanding 
the  instructions. 

Taylor  and  Pollard,  for  the  appellant. 

Oeorge  A.  Castleman,  for  the  respondent. 

Sherwood,  J.  This  cause  comes  here  on  appeal,  and  for 
the  third  time:  70  Mo.  685;  85  Id.  13.  The  petition  alleges 
that  on  November  2, 1872,  John  S.  Thomas  and  wife  conveyed 
to  defendant  certain  real  estate  by  warranty  deed,  wherein 
they  covenanted  to  warrant  and  defend  the  title  to  said  prem- 
ises against  the  lawful  claims  of  all  persons  whomsoever, 
except  against  the  following-named  deed  of  trust  and  notes 
on  said  property,  to  wit:  two  notes  of  two  thousand  dollars 
($2,000)  each,  payable  two  years  after  date,  and  eight  interest 
notes  for  one  hundred  dollars  each,  payable  respectively  at 
six,  twelve,  eighteen,  and  twenty-four  months  after  date,  all 
of  said  notes  being  made  by  said  John  S.  Thomas,  and  pay- 
able to  his  own  order  (which  said  defendant  assumed  and 
agreed  to  pay),  and  the  taxes  for  1873,  said  assumption  and 
agreement  being  duly  incorporated  in  said  deed. 

Plaintiff,  at  the  date  of  said  deed,  was  the  holder  and  owner 
of  one  of  said  two-thousand-dollar  notes,  and  the  four  interest 
notes  thereon,  payable,  respectively,  in  six,  twelve,  eighteen, 
and  twenty-four  months  from  date,  all  said  notes  bearing  date 
November  1,  1872,  and  bearing  interest  after  maturity  at  ten 
per  cent  per  annum.  Defendant  accepted  said  deed,  and  en- 
tered into  possession  of  said  property  thereunder  and  thereby, 
and  by  virtue  of  said  assumption  and  agreement  and  assign- 
ment thereby  to  plaintiff,  became  liable  to  pay  said  several 
notes  to  plaintiff  as  the  holder  thereof  as  they  severally  fell 
due.  The  first  of  said  interest  notes  was  duly  paid  by  defend- 
ant to  plaintiff  at  maturity  thereof,  but  the  residue  remains 


Oct.  1888.]  Fitzgerald  v.  Barker.  377 

in  his  hands  unpaid;  but  although  said  two-thousand-dollar 
note  and  said  three  interest  notes,  due,  respectively,  in  twelve, 
eighteen,  and  twenty-four  months,  have  been  long  since  due, 
yet  they  and  each  of  them  remain  wholly  unpaid.  Where- 
fore plaintiff  prays  judgment  for  the  amount  of  said  two-thou- 
sand-dollar  principal  note,  and  said  three  unpaid  interest  notes 
due  at  twelve,  eighteen,  and  twenty-four  months  from  date, 
with  interest  and  costs. 

By  his  answer,  the  defendant  admits  that  on  the  second  day 
of  November,  1872,  John  S.  Thomas  and  wife,  by  their  deed 
of  that  date,  conveyed  to  this  defendant  the  real  estate  in  said 
petition  described  by  warranty  deed,  and  that  said  deed  con- 
tained an  assumption  of  two  notes  of  two  thousand  dollars 
each,  executed  by  John  S.  Thomas,  and  eight  interest  notes  of 
one  hundred  dollars  each;  but  defendant  denies  each  and 
every  other  allegation  of  the  petition.  For  a  further  and  spe- 
cial defense,  the  answer  sets  up  that  Thomas  made  fraudulent 
misrepresentations  and  concealments  as  to  certain  mechanics' 
liens  and  deeds  of  trust,  which  were  not  recited  in  the  deed 
from  Thomas  to  Barker,  and  by  such  misrepresentations  Bar- 
ker was  induced  to  accept  such  deed  in  settlement  of  a  demand 
he  held  against  Thomas;  "that  plaintiff  knew  of  and  was  privy 
to  said  false  and  fraudulent  representations";  that  defendant 
never  learned  of  the  falsity  of  such  representations  till  early 
in  1873;  and  that  the  property  conveyed  was  thereafter  sold 
under  the  mechanic-liens  judgment;  and  that  the  title  as  con- 
veyed by  Thomas  to  defendant  was  wholly  defeated  thereby. 
Plaintiff's  reply  was  a  general  denial. 

1.  There  is  not  a  particle  of  evidence  in  this  record  tending 
to  show  that  plaintiff  was  in  any  way  concerned  in  the  alleged 
fraudulent  representations  made  by  Thomas.  This  being 
true,  it  is  useless  to  inquire  what  frauds  Thomas  practiced,  or 
what  misrepresentations  he  made  as  to  the  non-existence  of 
other  encumbrances  or  liens,  since  plaintiff  had  no  part  or  lot 
in  that  matter. 

2.  The  testimony  shows  that  he  was  the  purchaser,  before 
maturity,  of  the  notes  in  suit,  and  therefore,  presumably,  the 
innocent  purchaser,  and  as  a  result  of  a  purchase  in  such  cir- 
cumstances, he  could  not  be  prejudiced  nor  his  title  invali- 
dated by  subsequently  learning  that  Thomas  had  been  a 
fraud-feasor:  Hagervian  v.  Sutton,  91  Mo.  519;  Leavitt  v.  La 
Force,  71  Id.  353^ 

3.  For  this  reason,  the  trial  court  very  properly  refused  to 
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permit  tho  defendant,  who  had  testified  to  the  payment  of  the 
first  interest  note  to  plaintiff,  "to  state  the  circumstances  con- 
cerning tho  payment  of  that  note."  The  very  payment  of 
that  note  was  an  acknowledgment  by  defendants  that  it  was 
due  plaintiff,  and  if  there  was  anything  which  then  transpired, 
any  admissions  made  by  plaintiff,  either  tacit  or  express, 
tending  to  show  complicity  between  plaintiff  and  Thomas  in 
hoodwinking  defendant,  it  was  the  duty  of  the  latter's  counsel 
to  make  it  known  by  showing  the  relevancy  of  the  proposed 
testimony.  This  not  having  been  done,  the  usual  presump- 
tion which  attends  the  acts  and  doings  of  courts  of  justice 
must  prevail  here;  for  such  courts  cannot  be  convicted  of 
error  upon  mere  surmise  or  conjecture:  Aull  Savings  Bank  v. 
Aull,  80  Mo.  199;  Bank  of  Pleasant  Hill  v.  Wills,  79  Id.  275; 
Howell  V.  Stewart,  54  Id.  400;  Cooney  v.  Afurdock,  54  Id.  349; 
State  V.  Douglass,  81  Id.  231;  Stone  v.  Leland,  S2  Id.  260; 
Jackson  v.  Hardin,  83  Id.  175. 

4.  But  it  is  insisted  that  plaintiff  is  not  an  innocent  pur- 
chaser in  that  he  did  not  pay  cash  for  the  notes,  but  only  took 
them  on  account  of  an  old  debt  due  him  by  Thomas.  The 
testimony  shows  that  plaintiff  took  the  notes  in  part  satifac- 
tion  of  a  much  larger  debt,  and  also  released  valuable  liens 
whicli  he  held  on  the  property  of  Thomas,  and  that  the  latter, 
on  this  consideration,  transferred  to  him  tho  notes,  and  prom- 
ised to  pay  some  money  besides,  but  never  did.  The  point 
whether  a  transferee  of  notes  in  such  circumstances,  who  takes 
them  before  maturity,  without  notice,  and  in  absolute  pay- 
ment of  an  antecedent  debt,  is  to  be  regarded  in  the  same 
light  as  one  who  pays  cash  for  them  in  the  ordinary  commer- 
cial way,  has,  it  seems,  never  been  directly  adjudicated  by 
this  court,  thougli  it  was  intimated  in  Hodges  v.  Black,  76  Mo. 
537,  affirming  the  judgment  of  the  St.  Louis  court  of  appeals 
in  the  same  cause  (8  Mo.  App.  389),  that  the  correct  rule  in 
sucii  cases  is  that  such  a  transferee  is  to  be  regarded  as  a  bona 
fide  purchaser  for  value,  in  the  ordinary  acceptation  of  the 
term,  though  the  debt  discharged  be  but  a  simple  contract 
debt,  and  no  security  be  surrendered.  In  an  earlier  case  in 
this  court,  a  similar  intimation  was  given:  Goodman  v.  Si- 
monds,  19  Mo.  106.  This  is  believed  to  be  the  true  rule,  and  is 
certainly  supported  by  sound  reason  and  ample  judicial  au- 
thority. This  has  long  been  the  view  taken  by  the  supreme 
court  of  the  United  States:  Railroad  Co.  v.  National  Bank, 
102  U.  S.  14,  and  cases  cited;  and  it  is  the  principle  asserted 
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in  most  of  our  sister  states,  in  England,  and  by  the  text- 
writers:  1  Daniel  on  Negotiable  Instruments,  3d  ed.,  sees.  827 
et  seq.,  and  cases  cited;  3  Kent's  Com.,  13th  ed.,  81;  Story  on 
Bills,  sec.  183;  Story  on  Promissory  Notes,  sec.  186;  1  Par- 
Bons  on  Notes  and  Bills,  221,  and  cases  cited. 

In  the  circumstances  presented  by  the  case  at  bar,  the 
plaintiff  would  be  regarded  as  a  holder  for  a  valuable  consid- 
eration, and  therefore  not  subject  to  precedent  equities  of 
which  he  was  unaware,  even  in  New  York  {Phcenix  Ins.  Co.  v. 
Church,  81  N.  Y.  218;  37  Am.  Rep.  494),  whose  adjudications 
upon  commercial  paper  differ,  in  some  respects,  from  those  of 
the  supreme  court  of  the  United  States,  as  well  as  from  those 
of  many  state  courts:  1  Daniel  on  Negotiable  Instruments^ 
sec.  831  c.  Following  this  line  of  authorities,  it  must  be  held 
that  the  plaintiff's  title  is  as  free  from  flaw  as  if  he  had  pur- 
chased in  open  market,  and  in  the  usual  course  of  trade. 
Since  writing  the  above,  my  attention  has  been  called  to  sev- 
eral cases  in  this  court  where  the  holder  of  negotiable  paper, 
taken  prior  to  maturity  as  collateral  security  for  a  pre-exist- 
ing debt,  will  hold  such  collateral  free  from  equities:  Boat- 
man^ s  Savings  Institution  v.  Holland,  38  Mo.  49;  Deere  v. 
Marsden,  88  Id.  512;  Crawford  v.  Spencer,  92  Id.  498;  1  Am. 
St.  Rep.  745.  Of  course,  the  principle  announced  in  those 
cases  necessarily  dominates  this  one.  • 

5.  It  is  also  urged  as  a  ground  of  reversal  that  the  trial 
court  erred  in  giving  and  refusing  instructions.  This,  for 
argument's  sake,  may  be  conceded;  but  the  proper  determi- 
nation to  be  made  of  this  case  is  not  in  the  least  affected 
thereby,  because,  under  the  foregoing  remarks,  as  plaintiff  is 
to  be  regrded  as  a  bona  fide  holder  of  the  notes,  all  other  ques- 
tions are  subordinated  to  that  one,  and  the  trial  court  would 
have  been  fully  justified  in  directing  a  verdict  for  the  plain- 
tiff. This  being  the  case,  it  is  quite  immaterial  what  the  in- 
structions were,  so  long  as  the  jury  found  the  only  verdict 
they  could  have  found  consistent  with  the  evidence.  And 
this  court  is  expressly  forbidden  to  reverse  the  judgment  of 
any  court,  unless  we  believe  error  was  committed  against  the 
party  appealing,  and  "materially  affecting  the  merits  of  the 
action":  R.  S.,  sec.  3775. 

Therefore,  judgment  affirmed. 

One  Who  Takes  Negotiable  Paper  in  payment  of  an  antecedent  debfc 
before  maturity,  and  without  notice  of  any  defect  therein,  becomes  a  holder 
for  value,  entitled  to  enforce  payment  without  regard  to  the  defenses  that  may 
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czidt  between  other  parties  to  the  paper:  Tabor  r.  MenAtmU'  National  Bank, 
48  Ark.  451;  3  Am.  St.  Rep.  241,  note  245;  WiUiam$  v.  Huntington,  68  Md. 
590;  6  Am.  St.  Rep.  477,  note  486. 

iMSTRConoMA,  THOUOH  Erboneous,  if  they  work  no  injury,  will  not 
justify  a  reversal:  Merduinta  etc.  Co.  v.  Blocli  Brothtrt,  86  Tenn.  392;  6  Am. 
iJU  Rep.  847;  MatUrqfSmUJi,  4  Nev.  254;  97  Am.  Dec.  631,  note  540;  Ilal/ui- 
wiiy  V.  /lenderHon,  39  Kau.  687;  Winter  v.  Central  etc.  R'y,  74  Iowa,  448; 
Hare  v.  PoUaioattamie  etc.  Co.,  74  Id.  39;  Dickens  v.  City  of  Dea  Moines,  74 
Id.  217. 

Promissory  Notb  —  Fraud  —  Innocent  Purchaser  aptkr  Maturity. 
—  Where  holder  of  promissory  note  is  induced  by  fraud,  and  without  con> 
sitlcration,  to  iudorae  and  deliver  the  same  to  another,  who,  after  maturity, 
iudorsea  it  to  an  innocent  purchaser  for  value,  and  without  notice,  the  latter 
takes  title,  the  original  holder  being  estopped  as  against  him  to  deny  the 
title  of  the  fraudulent  indorsee:  Moort  v.  Moore,  112  Ind.  149. 
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[96  Missouri,  CG6.] 

Arrest  —  Power  of  Officer.  —  An  officer  who  has  been  duly  appointed, 
but  who  has  not  taken  his  oath  of  office,  nor  recorded  his  appointment, 
has  the  right,  not  only  to  command  the  peace,  but  to  enforce  it,  and  to 
arrest  any  one  committing  a  breach  of  the  peace  in  his  presence. 

Arrest.  —  Force  Which  Officer  uay  Exercise  in  making  an  arrest  is 
such  as  is  necessary  to  overcome  all  resistance,  even  to  the  taking  of  the 
life  of  the  party  resisting,  or  one  aiding  or  assisting  him;  and  if  the 
officer  uses  no  more  force  than  is  reasonably  necessary  to  make  the  ar- 
rest, he  is  not  guilty  of  any  crime. 

Arrest.  —  Burden  of  Proof  on  Stats  to  show  unnecessary  force  by 
officer  making  arrest.  Where  an  officer  is  ou  trial  for  murder  ia 
making  an  arrest,  the  burden  of  proof  is  on  the  state  to  show  that  the 
officer  resorted  to  extreme  and  unnecessary  force  in  seeking  to  make  the 
arrest. 

Murder.  Defendant  had  been  duly  appointed  a  deputy 
constable,  but  had  not  taken  the  oath  of  office  nor  filed  his 
appointment  at  the  time  of  the  killing.  Plea,  not  guilty,  and 
justifiable  homicide  in  seeking  to  make  an  arrest. 

C.  P.  and  J.  D.  Johnson,  and  Smith,  SUver,  and  Brown,  for 
the  appellant. 

B.  O.  Boone,  attorney-general,  for  the  state. 

Black,  J.  The  defendant  stands  convicted  of  murder  in 
the  second  degree.  This  case  was  here  before,  and  reference 
is  made  to  the  opinion  of  the  court  in  90  Mo.  369,  for  a  gen- 
eral statement  of  the  evidence.  The  contention  now  is,  that 
the  instructions  given  do  not  present  the  law  fairly  appli- 
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cable  to  cases  where  an  officer  kills  one  who  is  resisting  an 
arrest. 

John  Home,  the  deceased,  and  Joseph  Jackson  went  to  the 
front  platform  of  the  horse-car,  and  there  got  into  an  alterca- 
tion witli  the  driver,  which  resulted  in  a  scuffle,  or,  as  most  of 
the  witnesses  say,  a  fight.  The  conductor  opened  the  front  door, 
and  they  fell  into  the  car.  Defendant,  in  the  mean  time,  went 
to  the  front  to  check  up  the  car,  which  was  going  down  grade 
at  a  rate  of  speed  dangerous  to  the  passengers.  The  driver 
returned  to  his  post,  and  defendant  returned  to  the  inside  of 
the  car,  and  addressing  himself  to  Jackson,  said:  "I  am  an 
officer,  and  I  will  arrest  you,"  or  "  If  you  don't  keep  quiet,  I 
will  arrest  you."  At  the  same  time,  he  caught  Jackson  by 
the  lapel  of  his  coat.  Jackson  said:  "If  you  are  an  officer,  I 
will  go  with  you."  Home,  the  deceased,  said:  "No,  Jackson; 
he  is  not  an  officer,  and  he  can't  arrest  you;  and  I  don't  give 

a  d n  whether  he  is  an  officer  or  not,  he  can't  take  you." 

Jackson  said:  "All  right;  I  won't  go  with  him."  Defendant 
then  took  out  his  pistol,  and  held  it  up.  Thus  far  there  is  no 
substantial  conflict  in  the  evidence. 

Mrs.  Home,  widow  of  John  Home,  testified:  "The  conduc- 
tor told  defendant  to  put  up  his  pistol;  he  then  caught  hold 
of  my  husband,  and  forced  him  to  the  front,  down,  and  half 
ofi"  of  the  seat;  defendant  fired  one  shot  through  the  window, 
and  then  put  his  arms  around  my  husband's  neck,  and  fired 
the  fatal  shot." 

Carroll,  the  conductor,  testified:  "  Told  defendant  to  put  up 
his  pistol;  he  put  down  his  arms;  Jackson  struck  me,  and 
I  pushed  him  down;  did  not  see  Home  or  defendant  when 
the  hist  shot  was  fired;  they  were  separated  and  standing  up 
when  the  defendant  fired  the  second  shot,  which  killed  Home; 
defendant  then  jumped  oS"  the  car;  I  followed  him,  and  he 
pointed  the  pistol  at  me." 

The  defendant  was  examined  and  cross-examined  at  great 
length,  and  his  testimony  is  to  the  efiect  that  when  the  con- 
ductor told  him  to  put  up  the  revolver,  and  when  he  was  in 
the  act  of  doing  so,  Home,  the  deceased,  rushed  forward  on 
him,  and  that  both  Jackson  and  Home  struck  him  about  the 
same  time,  forcing  defendant  down  in  the  corner  of  the  car; 
that  the  fight  continued  from  the  inside  of  the  car  to  its  out- 
side, and  then  back  on  the  inside,  and  that  the  second  shot 
was  fired  on  the  inside  of  the  car  when  the  defendant  and  the 
deceased  were  clinched.     During  the  contest,  the  defendant 
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received  a  cut  on  the  hand  and  one  on  the  nose,  both  of  which 
appear  to  have  been  inflicted  with  a  sharp  instrument;  his  face 
and  eyes  were  badly  bruised.  There  is  much  other  evidence 
on  the  one  side  and  tlie  other;  but  enough  has  been  given  to 
ehow  its  general  scope,  and  the  different  theories  of  fact. 

The  court  told  the  jury  that  defendant  was  a  peace-officer, 
and  as  such  it  was  his  riglit,  not  only  to  command  the  peace, 
but  to  enforce  it,  and  to  arrest  any  one  committing  a  breach 
of  ihe  peace  in  his  presence,  and  take  him  before  the  proper 
officer,  to  be  dealt  with  according  to  law.  This  direction  is 
correct  so  far  as  it  goes;  but  it  should  go  further,  and  state 
that  defendant's  authority  to  so  act  was  the  same  as  if  he  had 
taken  an  oath  of  office,  and  registered  his  appointment. 

This  instruction  goes  on  to  say:  "In  doing  this,  he  was 
authorized  to  use  such  force  as  was  necessary  to  overcome  all 
resistance,  even  to  the  taking  of  life;  but  while  he  was  clothed 
with  this  authority,  it  was  his  duty  to  so  conduct  himself  as 
to  prevent,  and  not  provoke,  a  breach  of  the  peace;  nor  had 
he  the  right  to  to  assault  any  one  engaged  in  a  breach  of  the 
peace  simply  to  punish  him  for  what  he  might  deem  a  viola- 
tion of  the  law  or  an  insult  to  him;  nor  had  he  the  right  as  a 
peace-officer  to  resent  an  insult  conveyed  by  mere  words.  And 
in  making  an  arrest  for  a  breach  of  the  peace,  or  preventing  a 
breach  of  the  peace,  he  was  justified  in  repelling  force  by  force 
until  his  object  was  accompli.shcd;  but  in  such  case,  he  had 
no  right  to  resort  to  the  use  of  a  deadly  weapon,  except  in  the 
necessary  defense  of  his  life  or  himself  from  great  personal 
injury." 

The  first  portion  of  this  branch  of  the  instruction  presents 
the  law  favorably  enough  for  the  defendant.  The  latter  part, 
however,  nullifies  the  first  part.  The  instruction,  taken  as  a 
whole  and  applied  to  the  evidence,  makes  the  case  on  the  part 
of  the  defendant  stand  on  the  ground  of  self-defense.  This  is 
made  the  more  emphatic  by  subsequent  portions  of  the  instruc- 
tions. It  places  an  officer  making  an  arrest  on  the  fooling  of 
any  other  person  who  is  assaulted.  It  is  due  to  the  trial  court 
to  say  that  it  doubtless  designed  to  so  qualify  the  instruction 
as  to  make  it  conform  with  a  remark  made  in  State  v.  Mc- 
Nally,  87  Mo.  644.  But  the  question  is,  Does  this  instruction 
present  a  correct  exposition  of  the  law? 

Homicide  is  deemed  justifiable  when  committed  in  the  law- 
ful defense  of  such  person  where  there  shall  be  reasonable 
cause  to  apprehend  a  design  to  commit  a  felony  or  to  do  ?ouio 
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great  personal  injury,  and  there  shall  be  reasonable  cause  to 
apprehend  immediate  danger  of  such  design  being  accom- 
plished, or  when  necessarily  committed  in  lawfully  keeping  or 
preserving  the  peace:  R.  S.,  sec.  1235.  This  statute  is  declara- 
tory of  the  common  law,  and  it  at  once  makes  a  radical  dis- 
tinction between  the  two  classes  of  cases. 

"Homicides  committed  for  the  advancement  of  public  jus- 
tice are:  1.  Where  an  officer,  in  the  execution  of  his  office, 
either  in  a  civil  or  criminal  case,  kills  a  person  that  assaults 

and  resists  him But  in  all  these  cases  there  must  be  an 

apparent  necessity  on  the  officer's  side,  viz.,  that  the  party 
could  not  be  arrested  ....  unless  such  homicide  were  com- 
mitted; otherwise,  without  such  absolute  necessity,  it  is  not 
justifiable":  4  Bla.  Com.  178. 

As  to  arrests  for  misdemeanors  and  breach  of  the  peace,  "it 
is  not  lawful  to  kill  the  party  accused  if  he  fly  from  the  arrest, 
though  he  cannot  be  otherwise  overtaken,  and  though  there  be 

a  warrant  to  apprehend  him But,  as  in  case  of  felony, 

so  here,  if  the  officer  meets  with  resistance  and  kills  the 
offender  in  the  struggle,  he  will  be  justified":  1  East  P.  C. 
302. 

"Amongst  the  acts  done  by  the  permission  of  the  law,  for 
the  advancement  of  public  justice,  may  be  reckoned  those  of 
the  officer  who,  in  the  execution  of  his  office,  either  in  a  civil 
or  criminal  case,  kills  a  person  who  assaults  and  resists  hira. 
The  resistance  Avill  justify  the  officer  in  proceeding  to  the  last 
extremity.  So  that  in  all  cases,  whether  civil  or  criminal, 
where  persons  have  authority  to  arrest  or  imprison,  and  using 
the  proper  means  for  that  purpose,  are  resisted  in  so  doing, 
they  may  repel  force  with  force,  and  need  not  give  back;  and 
if  the  party  making  the  resistance  is  unavoidably  killed  in 
the  struggle,  this  homicide  is  justifiable, —  a  rule  founded  in 
reason  and  public  utility,  for  few  men  would  quietly  submit 
to  an  arrest  if,  in  every  case  of  resistance,  the  party  cm- 
powered  to  arrest  were  obliged  to  desist  and  leave  the  business 
undone":  1  Russell  on  Crimes,  9th  Am.  ed.,  892. 

Mr.  Wharton  says:  ''As  a  general  principle,  officers  of  the 
law,  when  their  authority  to  arrest  or  imprison  is  resisted,  will 
be  justified  in  opposing  force  to  force,  even  if  death  would  be 
the  consequence;  yet  they  ought  not  to  come  to  extremities 
upon  every  slight  interruption  without  a  reasonable  necessity. 
If  they  kill  where  no  resistance  is  made,  it  will  be  murder; 
and  the  same  rule  will  exist  if  they  should  kill  a  party  after 
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the  resistance  is  over  and  the  necessity  has  ceased,  provided 
that  sufficient  time  has  elapsed  for  the  blood  to  cool":  1 
Wharton  on  Criminal  Law,  8th  ed.,  sec.  402. 

"  When,  as  a  general  proposition,  one  refuses  to  submit  ta 
an  arrest  after  he  has  been  touched  by  the  officer,  or  en- 
deavors to  break  away  after  the  arrest  is  effected,  he  may  law- 
fully be  killed,  provided  this  extreme  measure  is  necessary": 
Bishop  on  Criminal  Law,  sec.  647. 

"In  misdemeanors  and  breaches  on  the  peace, as  in  cases  of 
felony,  if  the  officer  meets  with  resistance,  and  the  offender  is 
killed  in  the  struggle,  the  killing  will  be  justified  ":  Id.,  sec. 
650. 

Other  text-books  and  cases  are  to  the  same  effect,  but  we 
refrain  from  making  further  quotations,  and  simply  cite  Fos- 
ter, 272;  7  Bac.  Abr.  209;  4  Stephen's  Commentaries,  98;  and 
Barbour's  Criminal  Law,  35. 

These  authors,  ancient  and  modern,  lay  down  the  law  in 
substantially  the  same  terms.  They  show  that  the  protectioa 
which  an  officer  is  entitled  to  receive  is  a  different  thing  from 
self-defense.  The  officer,  when  making  an  arrest,  may,  of 
course,  defend  himself,  as  may  any  other  person  who  is  as- 
saulted; but  the  law  does  not  stop  here.  The  officer  must  of 
necessity  be  the  aggressor;  his  mission  is  not  accomplished 
when  he  wards  off  the  assault;  he  must  press  forward  and 
accomplish  his  object;  he  is  not  V^ound  to  put  off  the  arrest  un- 
til a  more  favorable  time.  Because  of  these  duties  devolved 
upon  him,  the  law  throws  around  him  a  special  protection.  As 
we  said  in  the  recent  case  of  State  v.  Fuller,  96  Mo.  165,  his 
duty  is  to  overcome  all  resistance  and  bring  the  party  to  be 
arrested  under  physical  restraint,  and  the  means  he  may  use 
must  be  co-extensive  with  the  duty. 

The  defendant  was  entitled  to  a  plain  instruction  to  the 
effect  that  he  had  a  right,  in  endeavoring  to  make  the  arrest, 
to  use  all  the  force  that  was  necessary  to  overcome  all  resist- 
ance, even  to  the  taking  of  life,  and  if  he  used  no  more  force 
than  was  reasonably  necessary  to  then  and  there  accomplish 
the  arrest,  then  he  should  be  acquitted.  If  the  defendant 
attempted  to  arrest  Jackson,  and  the  deceased  resisted  the 
arrest,  or  aided  and  assisted  Jackson  in  resisting  the  arrest, 
then  deceased  occupied  no  better  ground  than  Jackson  him- 
self. 

The  evidence  in  this  case  does  not  tend  to  make  out  a  case 
of  deliberate  killing,  and  there  is  therefore  no  use  of  encum- 
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bering  the  trial  with  instructions  upon  murder  in  the  first 
degree. 

The  instruction  as  to  murder  in  the  second  degree,  among 
other  things,  states  in  substance  that  if  defendant  shot  Home, 
he  is  guilty  of  murder  in  the  second  degree,  in  the  absence  of 
proof  to  the  contrary,  and  that  it  devolves  upon  defendant  to 
repel  that  presumption,  unless  it  is  repelled  by  evidence  offered 
by  the  state.  Like  instructions  have  been  approved  where 
there  was  evidence  of  justification  for  the  killing  when  accom- 
panied with  an  instruction  as  to  reasonable  doubt  as  to  the 
whole  case:  State  v.  Alexander,  66  Mo.  148;  but  disapproved 
when  not  accompanied  with  a  full  instruction  as  to  reasonable 
doubt:  State  v.  Wingo,  66  Id.  181;  27  Am.  Rep.  329. 

Now,  in  this  case,  the  defendant  is  guilty  of  no  offense  un- 
less he  resorted  to  extreme  and  unnecessary  measures, — unless 
he  shot  Home  when  there  was  no  reasonable  necessity  for  so 
doing,  in  order  to  accomplish  the  arrest;  whether  he  did  resort 
to  such  extreme  measures  is  the  very  first  issue  in  this  case. 
The  burden  of  proof  of  this  issue  is  on  the  state.  Whilst  in 
general  it  is  perhaps  proper  enough  to  say  that  from  the  sim- 
ple act  of  killing  the  law  will  presume  that  it  was  murder  in 
the  second  degree,  still  we  think  such  an  instruction  should  not 
be  given  in  this  case.  The  case  starts  out  with  evidence  tend- 
ing to  repel  the  presumption,  namely,  that  defendant  was  an 
officer;  that  he  attempted  to  arrest  Jackson,  and  that  Home 
interfered.  The  issue  should  go  to  the  jury  on  all  the  evi- 
dence, and  not  be  divided  up  with  presumptions.  As  before 
stated,  the  burden  of  proof  is  on  the  state  to  show  the  use  of 
extreme  measures,  and  in  order  to  determine  this,  it  is  neces- 
sary to  look  to  all  the  circumstances  surrounding  the  killing. 

Since  the  killing  in  this  case  was  intentional,  it  is  one  of 
justifiable  homicide,  murder  in  the  second  degree,  or  man- 
slaughter in  the  second  degree  under  section  1243,  or  in  the 
fourth  degree  under  section  1250:  State  v.  Edwards,  70  Mo. 
480;  State  v.  Curtis,  70  Id.  600;  State  v.  Watson,  95  Id.  412. 
Section  1243  seems  to  apply  to  those  cases  of  unnecessary 
killing  where  the  person  killed  was  attempting  to  commit  a 
felony  or  do  some  unlawful  act,  and  the  killing  occurred  after 
the  attempt  had  failed.  Here  the  resistance  to  the  arrest 
seems  to  have  been  one  continuous  struggle  up  to  the  time  the 
second  shot  was  fired;  and  we  cannot  see  that  it  comes  within 
that  section.  If  the  defendant  is  guilty  of  manslaughter,  it 
is  because  of  an  intentional  killing,  but  without  malice  afore- 
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thought,  and  is  manslaughter  in  the  fourth  degree  under  sec- 
tion 1250.  We  are,  of  course,  not  to  be  understood  as  saying 
that  intentional  killings  only  are  included  in  that  section. 

The  judgment  is  reversed,  and  the  cause  remanded  for  new 
trial.  

AiLRJBcr  —  What  Fobob  aic  Offioxk  mat  Uu  tk  Hakiko  ait  Akkxst: 
Koto  to  BawUnt  v.  Commonwealth,  61  Am.  Deo.  161-164;  Stale  ▼.  Pugh,  101 
N.  C.  737;  ante,  p.  44;  Crtighton  v.  (kmmomwecdth,  83  Ey.  142;  4  Am.  St 
Rep.  14S,  and  noto  147. 
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Railboads.  —  Attemptino  to  Board  a  Train  at  a  Plack  Other  than 
THE  Platform  Provided  for  That  Pctrpose  is  not  Negligence  if 
the  company  was  in  the  habit  of  receiving  passengers  at  other  points, 
or  if,  on  the  occasion  in  question,  its  servants  invited  or  directed  the 
person  injured  to  board  the  train  at  the  place  where  his  attempt  was 
made. 

Railway  Company  Desiring  to  Prohibit  the  Boarding  of  ns  Passen- 
ger Trains  Elsewhere  than  at  its  Platform  should  give  notice  to 
that  effect;  and  one  cannot  be  charged  with  negligence  in  attempting  to 
board  a  train,  unless  he  knows  of  such  prohibition,  or  ought  to  have 
known  of  it,  either  from  its  publicity,  or  from  the  condition  of  the  place 
where  he  attempted  to  enter. 

Onk  will  be  Presumed  to  be  an  Officer  of  a  Railway  Company  Who 
Wears  its  Uniform  in  its  Depot,  and  there  assumes  to  give  informa- 
tion about  trains,  and  directions  to  intending  passengers  as  to  the  train 
which  it  was  proper  for  them  to  take. 

QmsnoN  of  Negligence  ought  not  to  be  Taken  from  the  Jitry,  ttn- 
LEss  THE  Conduct  of  the  Plaintiff  Relied  upon  as  Contributory 
Negligence  is  established  by  clear  and  uncontradicted  testimony,  and 
presents  some  decisive  act  in  regard  to  the  character  and  effect  of  which 
no  room  is  left  for  ordinary  minds  to  differ. 

Attempt  to  Enter  a  Moving  Car  is  not,  per  Se,  Contributory  Neg- 
ligence, irrespective  of  the  rate  of  speed  at  which  it  is  moving.  All 
the  circumstances  must  be  taken  into  consideration.  One  prominent 
fact  should  not  bo  considered  to  the  exclusion  of  all  the  other  circum- 
stances. 

Action  by  Mrs.  Kane  and  her  husband  to  recover  compen- 
sation for  injuries  suffered  by  her  in  attempting  to  board  a 
train  of  defendant's  cars.     The  court,  at  the  request  of  the 
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plaintiffs,  instructed  the  jury  as  follows:  "If  the  jury  believe 
that  the  plaintiff  Florence  Kane  was  in  possession  of  a  ticket 
entitling  her  to  ride  over  defendant's  road  from  Curtis  Bay  to 
Baltimore,  and  that,  with  the  purpose  of  returning  to  the  city, 
she  went  with  her  husband  and  child  to  the  station  at  Curtis 
Bay  about  eight  o'clock,  p.  m.,  on  the  18th  of  July,  188G,  and 
that  they  found  a  train  standing  at  the  station,  which  was  so 
filled  that  they  could  not  get  on  it,  and  which  extended  the 
whole  length  of  the  platform  adjoining  the  station;  and  that 
the  plaintiff  and  her  husband  were  informed  by  one  of  the 
oflQcials  of  defendant  in  the  uniform  of  the  company,  and  ap- 
parently having  official  connection  with  the  running  of  the 
trains,  that  there  would  be  another  or  extra  train  in  about 
ten  minutes,  and  that  in  a  few  minutes  another  train  did  ap- 
pear, coming  from  the  direction  of  Baltimore,  which  passed 
the  standing  train  by  a  siding,  and  ran  to  a  position  some 
distance  in  rear  of  the  standing  train  (if  they  find  such  fact); 
and  that  the  plaintiff  and  her  husband  were  again  told  by  the 
same  person  in  the  uniform  of  the  company,  'There's  your 
train,  you  had  better  go  and  get  in  it  if  you  want  seats,'  or 
words  to  that  effect;  and  that  thereupon  the  plaintiff,  with 
her  husband  and  child,  walked  from  the  station  with  a  large 
crowd  of  people  along  and  over  a  board  walk  or  platform  by 
the  side  of  defendant's  track  until  they  came  alongside  the 
extra  or  special  train,  and  to  a  point  where  it  was  usual  for 
people  to  board  said  train  on  similar  occasions  when  a  train 
was  standing  at  the  station  (if  they  find  such  fact);  and  that 
the  plaintiff  Florence  Kane,  while  trying  to  get  aboard  said 
train  after  it  had  stopped,  was  thrown  from  the  step  of  the 
platform  of  a  car  and  injured  by  the  cars  being  suddenly  put 
in  motion;  and  that  the  injury  to  her  resulted  directly  from 
the  want  of  ordinary  care  and  prudence  on  the  part  of  the 
agents  of  the  defendant,  and  not  from  the  want  of  ordinary 
care  and  prudence  on  the  part  of  the  plaintiff  contributing  to 
the  accident,  —  then  the  plaintiff  Florence  Kane  is  entitled  to 
recover  for  the  injuries  sustained,  and  such  physical  and  men- 
tal suffering  as  they  may  find  she  endured  in  consequence 
thereof;  and  the  jury  are  instructed  that  what  is  meant  by 
ordinary  care  and  prudence  on  her  part  is  such  care  and  pru- 
dence as  an  ordinarily  prudent  person  would  exercise  under 
like  circumstances."  To  this  instruction  the  defendant  re- 
served its  exception,  numbered  0.  The  court  gave  the  in- 
structions  asked    by  defendant,  numbered    8,  4,  and  5^,  &» 
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follows:  "3.  If  the  jury  find,  from  the  evidence  in  the  case, 
that  the  accident  complained  of  was  in  any  degree  owing  to 
the  want  of  due  care  and  caution,  at  the  time  of  the  accident, 
on  the  part  of  Mrs.  Kane,  directly  contributing  thereto,  then 
their  verdict  must  be  for  the  defendant.  4.  If  the  jury  shall 
believe,  from  the  evidence,  that  the  accident  was  directly 
caused  by  the  concurrent  negligence  of  the  plaintiff  and  the 
said  defendant,  and  that  it  would  have  been  avoided  by  due 
and  proper  care  on  the  part  of  either  said  plaintiff  or  said  de- 
fendant, then  their  verdict  must  be  for  the  defendant,  without 
regard  to  whose  negligence  was  the  greater.  5^.  If  the  jury 
shall  find  from  the  evidence  that  there  was  negligence  on  the 
part  of  the  defendant's  agents  in  the  management  of  the  train 
which  caused  the  accident  complained  of,  but  shall  further 
find  that  there  was  a  want  of  prudence  and  proper  care  on 
the  part  of  Mrs.  Kane,  in  attempting  to  get  on  the  cars  at  the 
place  or  at  the  time  when  she  did,  and  that  such  want  of  pru- 
dence and  proper  care  on  her  part  directly  contributed  to  the 
accident,  then  the  verdict  of  the  jury  must  be  for  the  defend- 
ant." But  the  court  refused  to  give  defendant's  instructions 
numbers  1,  2,  5,  6,  6^,  7,  and  8,  as  follows:  "1.  That  there  has 
been  no  evidence  produced  in  the  case  legally  sufficient  to 
show  that  the  accident  to  the  plaintiff  was  directly  caused  by 
the  negligence  of  the  defendant,  and  the  verdict  of  the  jury 
must,  therefore,  be  for  the  defendant.  2.  That  the  plaintiff 
is  not  entitled  to  recover  in  this  action,  because  the  undis- 
puted evidence  shows  that  the  negligence  and  want  of  care  on 
the  part  of  the  plaintiff  Florence  Kane  directly  contributed  to 
the  accident  complained  of,  and  the  verdict  of  the  jury  must 
be  for  the  defendant.  5.  If  the  jury  shall  believe  from  the 
evidence  that  the  defendant,  for  the  use  of  persons  desiring  lo 
enter  its  cars  at  Curtis  Bay,  had  designated  a  specific  place 
for  its  trains  to  stop  for  passengers,  and  had  constructed 
thereat  a  safe  and  sufl5cient  platform  and  station  shed;  and 
shall  further  find  that  on  the  evening  of  the  accident,  a  train 
was  obliged,  in  order  to  reach  the  said  platform,  to  go  round 
by  the  siding  mentioned  in  evidence  to  a  point  below  the 
bath-house,  and  back  up  to  said  platform,  and  that  while 
said  train  was  still  moving  down  towards  said  point,  the  said 
Florence  Kane  attempted  to  get  upon  said  train,  and  in  doing 
60,  fell  between  the  cars  of  said  moving  train,  and  was  thereby 
injured, — then  the  plaintiff  is  not  entitled  to  recover.  6.  If 
the  jury  shall  believe,  from  the  evidence,  that  the  defendant 
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company  had  established  at  Curtis  Bay  a  recognized  place  for 
its  trains  to  stop  and  take  passengers,  and  had  erected  thereat 
a  safe  and  commodious  station  shed  and  platform;  and  shall 
further  find  that  the  plaintiff  Florence  Kane,  being  anxious 
to  get  upon  a  train  that  had  not  reached  the  station  before 
it  should  become  filled,  went  down  to  a  point  where  it  was 
obliged  to  stop  in  order  to  back  up  to  said  station,  and  taking 
advantage  of  said  stopping,  attempted  to  get  upon  said  train, 
and  was  hurt  by  the  train  suddenly  moving,  —  then  the  plain- 
tiff cannot  recover  for  said  accident,  and  their  verdict  must 
be  for  defendant,  6^.  It  is  incumbent  on  the  plaintiff  to 
prove  that  the  injury  to  Mrs.  Kane  was  caused  entirely  by 
the  negligence  of  the  defendant  or  its  agents;  and  if  they 
shall  find  that  the  injury  complained  of  was  caused  in  part 
by  the  attempt  of  Mrs.  Kane  to  get  on  the  train  at  a  place 
other  than  an  established  station  of  the  defendant  corpora- 
tion, and  before  the  train  which  she  attempted  to  get  on  had 
stopped  for  the  reception  of  passengers,  then  the  verdict  of 
the  jury  must  be  for  the  defendant.  7.  If  the  jury  shall  be- 
lieve, from  the  evidence,  that  the  trains  of  defendant  always 
stopped  at  the  regular  station  platform  for  passengers  to  get 
on,  and  that  a  safe  and  sufficient  platform,  and  that  there 
was  nothing  in  the  appearance  of  the  track  down  by  the  bath- 
house to  suggest  that  it  was  meant  as  a  place  for  passengers 
to  get  on  trains,  and  that  no  authorized  agent  for  defendant 
gave  any  special  invitation  or  permission  to  so  use  it;  and 
shall  further  find  that  the  natural  and  only  method  by  which 
the  second  train  could  be  brought  up  to  the  said  platform  was 
to  go  down  to  the  track  by  the  bath-house,  and  wait  there 
until  the  first  train  had  drawn  out,  and  that  this  was  the  only 
purpose  for  which  trains  went  down  there;  and  shall  further 
find  that  on  the  Sunday  evening  of  the  accident,  a  large  num- 
ber of  people,  anxious  to  secure  seats  in  said  train,  endeavored 
to  board  said  second  train,  both  while  it  was  coming  down 
the  siding  and  when  it  had  come  to  a  stop  near  the  bath- 
house, in  order  to  get  on  the  train  before  those  who  waited  for 
it  to  stop  at  the  regular  platform,  and  that  it  was  while  en- 
gaged in  an  attempt  to  get  on  the  train  under  these  circum- 
stances, and  as  the  direct  result  of  that  attempt,  that  plaintiff 
was  injured,  —  then  plaintiff  cannot  recover,  even  though  the 
jury  should  believe  that  people  in  considerable  numbers  had, 
both  on  this  evening  and  previous  Sunday  evenings,  under 
the  same  circumstances,  succeeded  in  getting  on  such  trains 
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at  this  point  before  they  reached  tne  platform.  8.  That  there 
has  been  no  evidence  offered  legally  sufficient  to  show  that 
any  authorized  agent  of  the  defendant  gave  any  special  in- 
vitation or  permission  of  the  kind  spoken  of  in  defendant's 
seventh  prayer."  Verdict  and  judgment  in  favor  of  plaintiffs 
for  $8,750.     Defendant  appealed. 

W.  I.  Cross  and  John  K.  Cowen,  for  the  appellant. 

David  G.  Mcintosh  and  John  J.  Wade,  for  the  appellees. 

Irving,  J.  This  was  an  action  brought  by  husband  and 
wife  for  injuries  to  the  wife,  alleged  to  have  been  sustained  by 
reason  of  the  conduct  and  negligence  of  the  employees  of  the 
appellant.  The  appellant  contends  that,  upon  the  testimony 
of  the  appellees  and  their  witnesses,  such  case  was  not  made 
as  to  justify  its  submission  to  a  jury.  The  consideration  of 
this  ground  of  complaint  involves  an  examination  into  and 
analysis  of  the  facts,  as  well  as  the  incidental  discussion  of 
some  questions  of  admissibility  of  some  of  the  facts  given  in 
evidence. 

The  conceded  facts  are,  that  the  appellant,  on  the  occasion 
of  the  injuries  received  by  the  appellee  Mrs.  Kane,  was  run- 
ning, on  a  sabbath  day,  an  excursion  train  on  the  Curtis 
Creek  branch  of  its  road;  and  that  the  plaintiff's,  the  appel- 
lees, were  regular  passengers  on  that  day,  not  as  excursioners, 
though  they  had  excursion  tickets,  but  as  passengers  to  a 
point  where  they  wished  to  visit  a  sick  friend.  The  injuries 
sued  for  were  received  in  an  effort  to  board  the  train  in  the 
evening,  for  the  purpose  of  returning  to  Baltimore  city. 
About  the  circumstances  attending  this  effort  to  board  the 
train  there  is  some  conflict  of  evidence,  but  the  correctness  of 
the  court's  ruling  in  sending  the  case  to  the  jury  must  depend 
on  the  testimony  of  the  plaintiffs.  There  is  no  substantial  dis- 
agreement as  to  the  description  of  the  locus  in  quo  and  the 
premises  adjoining.  There  was  a  platform,  at  which  a  train 
of  cars  was  standing  and  filled  ready  for  return  to  Baltimore, 
when  the  plaintiffs  left  the  platform  and  went  to  the  place 
where  the  effort  to  get  on  another  train  was  made,  which  re- 
sulted in  the  accident.  At  the  platform  was  a  shed  for  the 
shelter  of  passengers,  and  where  these  plaintiffs  were,  when 
they  allege  they  were  told  by  a  railroad  official  to  go  down 
and  take  their  train,  which  was  at  a  point  some  distance  away 
from  the  platform.  Steps  descended  from  the  platform  to  a 
plank  walk  alongside  the  railroad  track,  and  a  few  inches 
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higher  than  it,  which  plank  walk  led  to  the  bath-house  of  this 
resort.  Whilst  the  train  which  was  filled  stood  at  the  plat- 
form making  ready  for  departure,  another  train  from  Balti- 
more came  down  and  passed  by  the  standing  train  and  the 
platform,  and  ran  down  towards  the  pier.  The  engine  had  to 
reverse  by  use  of  a  *'  Y  "  to  return  to  Baltimore.  Before  this 
train  came,  the  plaintiffs,  who  had  been  unable  to  get  seats  on 
the  train  standing  at  the  platform,  were  spoken  to  by  a  person 
wearing  the  uniform  of  the  company  (which  uniform  Mrs. 
Kane  said  she  knew),  who  said  to  them  that  another  train 
"  will  be  along  in  ten  minutes;  we  have  telegraphed  for  an  ex- 
tra train,"  and  invited  them  into  the  waiting-shed.  When 
this  promised  train  came  by,  the  same  individual,  with  the 
uniform  of  the  company,  who  had  invited  them  into  the  wait- 
ing-shed, came  and  said  to  them,  "There  is  your  train;  go  and 
get  on  it."  The  crowd  was  all  moving  in  the  direction  of  this 
train,  and  being  so  instructed  by  this  person,  they  went  with 
many  others  down  the  steps  to  the  plank  walk,  and  down  it  to 
the  point  where  the  attempt  to  board  the  train  was  made. 
When  the  train  stopped,  plaintiff's  husband  and  child  got  on. 
The  train  again  moved  toward  the  pier,  and  stopped  (as  plain- 
tiff and  her  witness  say),  when  she,  assisted  by  a  man  named 
Stout,  tried  to  mount  the  steps.  Stout  says  he  had  his  hand 
under  her  elbow.  She  put  her  foot  on  the  step  and  the  car 
gave  a  jerk,  and  she  was  thrown  off,  and  falling  under  the  car, 
she  was  seriously  injured, — one  arm  and  the  fingers  of  the 
other  hand  being  cut  off.  The  step  of  the  cars,  she  says,  was 
about  eighteen  inches  from  the  plank  walk.  Mr.  Stout  says 
he  thinks  about  two  feet.  Passengers  were  crowding  in  all 
along  this  plank  walk;  and  the  plaintiffs  and  their  witnesses 
say  they  heard  no  direction  not  to  board  the  train  there  or  to 
desist;  and  said  no  effort  was  made  to  prevent  its  being  done. 
Mr.  Stout  had  immediately  before  assisted  two  ladies  success- 
fully in  boarding  the  train  there.  After  doing  so,  the  train 
moved  about  the  length  of  a  car,  and  again  came  to  a  full 
stop,  when  he  proceeded  to  assist  Mrs.  Kane.  Although  there 
was  evidence  from  the  defendant  that  the  train  never  came  to 
a  stop,  and  was  in  actual  motion  when  the  effort  to  board  the 
train  was  made,  for  the  purpose  of  the  ruling  whether  there 
was  any  evidence  to  take  the  case  to  the  jury,  we  cannot  con- 
sider that  contradiction  of  the  plaintiffs  and  their  witnesses. 
There  was  evidence  tending  to  show  that  on  all  such  occa- 
sions passengers  were  in  the  habit  of  boarding  the  train,  and 
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were  allowed  to  do  so,  without  objection  from  anybody,  all 
along  this  plank  walk  wherever  the  train  might  happen  to 
stop. 

The  appellants  insist  that,  having  provided  a  platform 
where  the  train  regularly  stopped,  the  plaintiffs  had  no  right 
to  get  on  at  any  other  point,  and  that  the  attempt  to  do  so 
was,  in  law,  contributory  negligence.  Reliance  for  this  con- 
tention is  placed  upon  Thompson  on  Carriers  of  Passengers, 
129,  where  it  is  stated,  and  authorities  for  it  are  cited,  that 
when  a  safe  and  convenient  means  of  getting  off  and  on  the 
cars  has  been  provided,  if  a  passenger  uses  a  way  of  his  own 
choice,  he  will  be  responsible  for  consequences.  But  clearly, 
this  means  that  when  the  railroad  recognizes  that  as  the  only 
place  where  passengers  will  be  received  or  discharged,  and 
has  so  ordered;  for  the  same  authority  in  the  same  connec- 
tion says  that  "  wherever  a  railroad  company  is  in  the  habit 
of  receiving  passengers,  whether  at  the  station  or  some  point 
outside,  passengers  have  a  right  to  assume  that  such  parts  of 
the  premises  are  in  safe  condition  for  such  purpose." 

Of  course,  the  platform  provided  by  the  company  is  the 
most  suitable  place  for  ingress  and  egress;  but  it  does  not  fol- 
low that  if  the  company's  officers  see  a  person  getting  on  or 
off  a  train  elsewhere  than  at  the  platform,  his  effort  may  be 
willfully  or  negligently  disregarded  to  his  injury.  Here  the 
passengers  were  allowed  to  enter  from  this  board  walk.  There 
is  evidence,  at  any  rate,  that  way.  The  doors  were  not  closed 
against  them;  and  so  far  as  the  plaintiffs'  evidence  goes,  there 
was  no  inhibition  or  effort  to  prevent  it.  Witnesses  say  that 
passengers  entered  the  cars  from  this  plank  walk  on  all  excur- 
sion occasions.  In  McDonald  v.  Chicago  etc.  R.  R.  Co.,  26 
Iowa,  139,  96  Am.  Dec.  114,  Judge  Dillon,  speaking  for  the 
court,  says:  ''If  the  train  had  arrived,  was  on  the  track, 
the  car  doors  open,  and  if,  as  is  frequently  if  not  generally  the 
case,  passengers  are  allowed,  or  at  least  not  forbiden,  to  enter 
the  cars  before  they  are  drawn  up  in  front  of  the  station,  we 
think  a  passenger  may  reasonably  and  properly  make  the 
attempt  to  reach  and  enter  the  cars,  if  he  is  not  aware  of  any 
rule  or  regulation  to  the  contrary;  and  if  he  receives  an  injury 
in  so  doing  (he  using  proper  care)  from  the  unsafe  and  dan- 
gerous condition  of  the  platform  or  the  steps  in  a  place  where 
passengers  would  naturally  go,  the  company  is  liable  there- 
for." On  page  142,  the  same  distinguished  judge  says:  "A 
railroad  company  has  a  right  to  require  all  passengers  about 
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to  enter  their  cars  to  do  so  only  when  the  care  are  brought  up 
to  the  platform  for  that  purpose.  We  cannot  say  that  it  is  a 
rule  of  law  that  the  mere  existence  of  a  platform  in  front  of  a 
depot  is  necessarily  notice  to  the  passenger  that  the  train  will 
be  drawn  up  to  that  place  to  receive  him,  and  that  the  com- 
pany requires  that  he  shall  wait  and  enter  the  cars  at  that 

place,  and  is  prohibited  from  entering  them  elsewhere 

Often,  however,  there  is  no  such  requirement,  and  passengers 
are  allowed,  or  at  least  not  forbidden,  to  enter  elsewhere." 

If  the  railroad  company  intended  to  prohibit  an  entrance 
elsewhere  than  at  the  platform  in  front  of  the  station,  notice 
to  that  effect  should  have  been  given;  and  these  plaintiffs 
ought  to  have  been  shown  to  have  known  of  such  inhibition, 
or  that  they  ought  to  have  known  it,  if  there  were  such  pro- 
hibition, from  the  publicity  of  such  notification,  or  from  the 
condition  of  the  place  where  they  attempted  to  enter,  and  all 
the  circumstances  surrounding  them.  There  is  no  pretense  of 
any  notice  to  them  that  passengers  would  be  received  at  the 
platform  in  front  of  the  station  only,  and  were  prohibited 
from  attempting  to  enter  at  any  other  place.  It  was  a  good 
plank  walk,  elevated  some  inches  above  the  track  where  they 
say  the  cars  had  stopped,  and  hundreds  of  people  were  being 
received  into  them  there,  or  at  least,  not  prevented  or  pro- 
hibited from  entering,  according  to  the  plaintiffs'  evidence. 
So  that,  apart  from  the  alleged  direction  of  an  official  to  go 
and  enter  the  car,  there  would  seem  to  be  strong  authority  for 
permitting  this  case  to  go  to  the  jury.  But  certainly,  if  these 
plaintiffs  were,  as  they  testify  they  were,  directed  by  a  person 
wearing  the  uniform  of  the  railroad  company,  and  whom  they 
justifiably  supposed  to  be  such  ofiicer,  to  take  the  train  away 
from  the  platform,  they  were,  in  such  case,  justified  in  sup- 
posing they  were  not  obliged  to  get  in  at  the  platform  in  front 
of  the  station;  and  that  it  was  not  against  the  company's 
rules  to  board  the  train  where  this  attempt  was  made,  and 
where  so  many  others  did  enter  the  cars;  and  the  railroad 
must  be  answerable  for  accidents  resulting  from  the  negligence 
of  its  officers  in  such  case.  The  contention  is,  however,  that 
the  person  so  directing  them  is  not  proven  to  have  been  an 
officer  of  the  company,  and  they  were  not  justified  in  sup- 
posing him  to  be  such  officer;  but  we  think  that,  as  he  wore 
the  company's  uniform,  and  said,  "  We  have  telegraphed  for 
an  extra  train,"  and  invited  them  into  the  waiting  apartment^ 
and  then,  as  an  officer,  directed  them,  when  the  train  came. 
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that  this  was  their  train,  and  "to  go  and  take  it,"  there  was 
BuflBcient  prima  facie  evidence  to  them  that  he  was  what  he 
seemed  to  be.  At  such  a  moment,  it  hardly  could  have  been 
expected  or  required  of  them  to  verify  his  authority  by  the 
testimony  of  anybody  before  they  acted.  It  was  certainly 
evidence  to  go  to  the  jury;  and  it  was  entirely  competent  for 
the  road  to  show  the  plaintiffs  were  mistaken,  and  that  no 
Buch  oflScial  was  there;  or  to  have  shown  that  those  who  were 
there  did  not  actually  do  or  say  what  the  plaintififs  say  a  seem- 
ing oflBcial  did.  It  was  a  question  for  the  jury  whether  there 
was  such  person  in  the  uniform  of  the  company  who  did  give 
the  directions  testified  to.  If  there  was  no  such  official,  and 
no  such  directions  from  one,  the  jury  could  not  find  for  the 
plaintiffs  upon  their  first  prayer.  The  witnesses  may  have 
been  mistaken:  but  Mrs.  Kane  said  she  knew  the  uniform  of 
the  company,  and  this  person  wore  it.  The  jury  was  the 
proper  tribunal  to  decide  whether  this  was  so.  We  think 
there  was  no  error  in  granting  the  plaintiffs'  prayer,  nor  in  re- 
jecting the  defendant's  first  and  second  prayers.  In  McMahon 
v.  Northern  Central  R'y  Co.,  39  Md.  449,  this  court  said:  "  In 
no  case  ought  the  court  to  take  the  question  of  negligence 
from  the  jury,  unless  the  conduct  of  the  plaintiff",  relied  on  as 
amounting  in  law  to  contributory  negligence,  is  established 
by  clear  and  uncontradicted  testimony;  and  in  the  case  of 
Cumberland  Valley  R.  R.  Co.  v.  Maiigans,  61  Id.  61,  48  Am. 
Rep.  88,  the  court  said,  and  if  possible,  more  emphatically: 
"The  case  must  be  a  very  clear  one  to  justify  the  court  in  tak- 
ing upon  itself  the  responsibility;  it  must  present  some  decisive 
act  in  regard  to  the  effect  and  character  of  which  no  room  is 
left  for  ordinary  minds  to  differ." 

The  plaintiffs'  prayer  put  the  case  to  the  jury  on  the  hy- 
pothesis that  the  effort  to  board  the  train  was  not  made  until 
the  train  came  to  a  full  stop,  and  embodied  the  circumstances 
as  to  time,  place,  etc.,  when  and  where  the  attempt  to  enter 
was  made  as  they  had  testified  to  them,  and  was,  we  think, 
properly  granted.  The  third,  fourth,  and  fifth  and  a  half 
prayers  of  the  defendant  put  the  question  of  the  contributory 
negligence  of  the  plaintiff  very  fully  to  the  jury,  and  were 
granted.  The  third  and  fourth  instructed  the  jury  that  if  the 
accident  was  in  any  degree  referable  to  the  negligence  or  want 
of  care  of  the  plaintiff,  they  could  not  find  for  the  plaintiff. 
Those  instructions  could  hardly  have  been  made  more  com- 
prehensive except  by  the  phraseology  of  prayer  five  and  a  half. 


396  Baltimore  etc.  R.  R.  Co.  v.  Kane.     [Maryland, 

which  says  that  though  the  jury  might  find  negligence  on  the 
part  of  the  railroad  company,  yet  if  they  found  "there  was  a 
want  of  prudence  and  proper  care  on  the  part  of  Mrs.  Kane  in 
attempting  to  get  on  the  cars  at  the  place  or  at  the  time  when 
she  did,  and  that  such  want  of  care  and  prudence  on  her  part 
directly  contributed  to  the  accident,  then  the  verdict  of  the 
jury  must  be  for  the  defendant."  This  was  certainly  as  far- 
reaching  as  the  defendant  could  possibly  ask.  "At  the  place" 
had  direct  reference  to  the  plank  walk  where  the  attempt  was 
made,  and  "at  the  time"  could  only  refer  to  the  moment  of 
the  attempt  as  to  whether  the  train  was  in  motion  when  the 
attempt  was  made. 

By  these  prayers,  everything  seems  to  have  been  submitted 
to  the  jury  which  could  possibly  affect  the  defendant's  respon- 
sibility for  the  accident.  Yet  great  stress  is  laid  on  the  re- 
fusal of  the  court  to  grant  the  fifth  prayer  of  the  defendant. 
Wc  can  see  no  error  in  its  rejection.  It  was  clearly  mislead- 
ing. It  assumes  there  was  evidence  that  a  place  had  been 
"  designated  "  as  the  place  for  entering  the  cars,  which  implies 
an  order,  notice,  or  sign  of  which  there  was  no  evidence.  The 
existence  and  use  of  the  platform  as  one  place  of  entry  was  all 
the  proof  about  it.  It  asked  the  court  to  say,  as  matter  of 
law,  that  the  platform  which  was  there  was  the  only  place 
where  a  passenger  could  justifiably  attempt  to  enter  the  cars 
without  any  evidence  of  a  rule  of  the  company  on  the  subject, 
and  without  reference  to  the  knowledge  or  ignorance  of  the 
plaintiffs  about  it.  It  also  wholly  ignores  the  evidence  tend- 
ing to  show  a  practice  of  receiving  passengers  all  along  this 
plank  walk  on  excursion  occasions,  as  well  as  the  proof  in  this 
case  of  a  person  clothed  and  acting  as  an  ofiicer  of  the  road 
directing  these  plaintiffs  to  enter  where  they  did.  It  asks  the 
court  to  say,  as  a  matter  of  law,  that  this  attempt  to  enter  the 
car,  if  the  car  was  in  motion,  was  per  se  contributory  negli- 
gence, and  that  the  verdict  must  be  for  the  defendant,  without 
any  qualification  as  to  the  speed  or  degree  of  motion,  whether 
fast  or  very  slow,  —  barely  moving.  This  lady  was,  by  the 
evidence,  six  months  gone  in  pregnancy;  but  she  was  proven 
to  be  only  twenty-eight  years  old,  and  was  assisted  by  a  man 
In  her  effort  to  get  on  board.  Under  such  circumstances,  if 
the  train  was  moving  very  slowly,  "ordinary  minds  might 
differ"  as  to  the  prudence  or  imprudence  of  the  attempt.  It 
would  seem  to  be  a  question  especially  proper  for  the  jury, 
and  was  committed  to  them  by  prayer  five  and  a  half.     It 
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should  be  noted  that  an  officer  of  the  road  testified  to  taking 
a  lady  badly  afiQicted  with  rheumatism  to  a  point  directly 
opposite  to  Mrs.  Kane  to  help  her  into  the  train,  on  the  side  of 
the  cars  where  there  was  no  plank  walk,  and  which  was  the 
lowest,  and  where  the  step  was  longer  than  from  the  plank 
walk;  and  while  there  the  witness  saw  the  accident. 

If  the  train  was  in  rapid  motion,  the  danger  would  be  ob- 
vious, and  an  efifort  to  get  ofif  or  on  in  such  case  has  been  de- 
cided, and  with  good  reason,  to  be  negligence  in  law;  but  as 
was  said  in  Maugans's  case,  61  Md.  61,  there  is  "no  general 
accord  of  judicial  opinion  on  this  subject ";  and  "  the  weight 
of  authority  is  against  the  proposition  that  it  is  always,  as 
matter  of  law,  negligence  and  want  of  ordinary  care  for  a 
person  to  get  off  from  a  car  when  it  is  in  motion."  The  rule 
ought  to  be  the  same  whether  the  effort  be  to  enter  or  to 
alight. 

The  true  rule,  as  established  by  Maugans's  case,  supra,  is, 
that  all  the  circumstances  must  be  considered  in  order  to  de- 
termine whether  there  is  contributory  negligence;  and  that  it 
*'is  not  sound  to  select  one  prominent  fact"  as  controlling  to 
the  exclusion  of  the  rest.  The  physical  condition  of  this  lady 
was  to  be  considered  with  reference  to  her  age,  and  the  fact 
that  she  was  assisted  by  a  man;  the  height  of  the  step,  and  if 
the  car  was  in  motion,  the  rapidity  of  the  motion  were  also 
facts  bearing  on  the  question  of  the  propriety  of  her  eflFort  to 
get  on,  and  were  specially  proper  for  a  jury  to  weigh.  We  see 
nothing  so  distinguishingly  and  unquestionably  hazardous  aa 
to  require  the  court  to  say,  as  a  matter  of  law,  that  the  attempt 
was  fatally  contributory,  as  this  prayer  required  the  court  to 
say. 

What  we  have  said  respecting  the  prayers  discussed  dis- 
poses of  the  remaining  prayers  of  the  defendant,  which, 
according  to  the  views  we  have  expressed,  were  rejected  prop- 
erly. 

The  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  exceptions  relate  to  the  admissibility  of  certain  evi- 
dence tending  to  show  a  habit  of  receiving  passengers  along 
the  plank  walk,  and  elsewhere  than  at  the  platform.  For  the 
reasons  and  upon  the  authorities  already  cited  in  discussing 
other  propositions,  it  is  clear  there  was  no  error  in  those  rul- 
ings. The  motion  in  arrest  of  judgment  was  abandoned  at 
the  hearing. 

Judgment  affirmed. 
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Nbolioekcs,  when  a  Qcbstion  of  Fact  and  when  a  Questiom  or 
Law:  See  note  to  Mynrdng  v.  Detroit  etc.  R'y  Co.,  8  Am.  St  Rep.  804;  Citf 
R'y  Co.  V.  Lee,  60  N.  J.  L.  435;  7  Am.  St.  Rep.  798,  and  ca«ea  collected 
in  note  801  and  802. 

NeOUOESCB.  —  SUOHT    CONTaiBOTOBY    NeQUQENCK    WILL    NOT    DeVBAT 

Recoveky,  ir  Employees  of  defendant  were  grossly  negligent:  Wic/dia  etc 
R.  It.  Co.  V.  Davis,  37  Kan.  743;  1  Am.  St.  Rep.  275,  and  note  279;  Laie 
tiliore  etc.  v.  Brown,  123  III.  1G2;  6  Am.  St.  Rep.  510,  and  note  624;  note  to 
Harris  v.  Totomhip  etc,  8  Am.  St.  Rep.  842;  Ford  v,  UmatiUa  County,  16  Or. 
313. 

Neolioence.  —  Effect  or  Iitvttation  by  Defendajit  or  his  Sebvants 
TO  Ride  in  a  Dangerous  Place:  LaJce  Shore  etc.  v.  Brown,  123  111.  162; 
6  Am.  St.  Rep.  510,  aud  note  523;  Magee  v.  Missouri  etc  R'y  Co.,  92  Mo.  208; 
1  Am.  St.  Rep.  706;  IntemcUional  etc  R.  R.  Co.  v.  Cook,  68  Tex.  713;  2  Am. 
St.  Rep.  521.  Obedience  by  passenger  to  directions  of  conductor  do  not  con- 
stitute contributory  negligence,  unless  the  danger  was  obvious:  Cincinnati  etc 
R'y  Co.  V.  Carper,  112  Ind.  26;  2  Am.  St.  Rep.  144. 

Railways.  —  Private  rules  and  regulations  of  company  must  be  brought  to 
the  notice  of  those  sought  to  be  bound  thereby:  Lake  Sfiore  etc  v.  Brown,  123 
III.  162;  6  Am.  St.  Rep.  510;  Magee  v.  Missouri  Pac  etc,  92  Mo.  208;  1  Am. 
fit  Rep.  706. 
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169  Maryland,  77.] 
A  Devise  ob  Bequest  of  a  Beneficial  Life  Estate,  so  as  to  Seourb 
its  Enjoyment  to  thb  Beneficiary,  without  Makino  It  Alisnablk 
BY  Him,  or  Subject  to  the  Claims  of  his  Creditors,  will  be  re- 
spected by  the  courts  of  this  state,  aud  may  be  accomplished  by  a  devise 
to  F.  of  designated  realty  in  trust  to  collect  the  rents  and  profits,  and 
to  pay  the  same  to  R.,  "into  his  own  hands,  aud  not  into  another, 
whether  claiming  by  his  authority  or  otherwise,"  and  npon  the  death  of 
R.,  to  such  of  his  children  as  may  then  be  living. 

Action  by  Smith  and  Son  against  Robert  J.  W.  Garey  and 
another,  in  which  judgment  was  entered  in  favor  of  plaintiff. 
Under  process  issued  for  the  enforcement  of  this  judgment, 
William  F.  Towers  was  garnished  for  the  purpose  of  reaching 
moneys  in  his  hands  as  a  trustee  of  the  defendant,  Garey.  The 
trust  had  its  origin  in  a  devise  made  by  the  defendant's 
father,  the  terms  of  which  are  stated  in  the  opinion.  The 
trustee  selected  by  the  testator  having  died,  the  garnishee, 
Towers,  had  been  appointed  in  his  stead  by  the  proper  court. 
A  pro  forma  judgment  was  entered  in  favor  of  the  garnishee, 
from  which  the  plaintiff  appealed. 

W.  S.  Bryan,  Jr.,  for  the  appellant. 

R.  J.  Jump,  J.  W.  Bryant,  and  Edwin  H.  Broum^  for  the  »p- 

pelle& 
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Robinson,  J.  The  testator  devised  certain  real  estate  to  his 
friend,  John  R.  Fountain,  in  trust,  to  collect  the  rents  and 
profits,  and  to  pay  the  same  to  his  eon  Robert,  "into  his  own 
hands,  and  not  into  another,  whether  claiming  by  his  author- 
ity or  otherwise,"  and  upon  his  death  to  convey  said  real 
estate  to  such  children  of  his  son  Robert  as  may  be  living  at 
the  time  of  his  death. 

Upon  the  construction  of  this  clause  of  the  testator's  will 
two  questions  arise:  1.  Did  the  testator  mean  to  give  the 
income  of  the  property  to  his  son  to  the  exclusion  of  his 
creditors?  and  2.  If  so,  are  the  terms  and  provisions  of  the 
will  effectual  to  carry  out  this  intention?  There  can  be  no 
difficulty  whatever  as  to  the  first  point.  He  not  only  gives 
the  legal  estate  to  the  trustee,  but  he  directs  in  express  terms 
that  he  shall  pay  the  income  into  the  hands  of  his  son,  and 
not  into  the  hands  of  any  other  person,  whether  claiming  by 
his  authority,  or  in  any  other  capacity.  Here,  then,  is  an 
express  provision,  that  the  income  shall  be  paid  to  his  son, 
and  an  express  prohibition  against  paying  it  to  any  other  per- 
son. If  the  income  in  the  hands  of  the  trustee  is  liable  to 
the  claims  of  creditors,  the  trustee,  it  is  plain,  could  not  carry 
out  the  trust.  So,  construing  this  will  as  we  do,  and  it  is  not, 
we  think,  susceptible  of  any  other  construction,  the  testator 
meant,  be3'ond  all  question,  that  the  income  should  be  paid 
into  the  hands  of  his  son,  to  the  exclusion  of  all  other  per- 
sons, whether  claiming  as  alienees  or  as  creditors. 

The  next  point  is  one  of  more  than  ordinary  importance, 
and  has  not  heretofore  been  decided  by  this  court.  A  great 
deal  may  be  said  on  both  sides,  and  the  question  is  not  free 
of  difficulty.  In  England,  the  decisions  are  all  one  way,  and 
it  is  well  settled  there,  that  the  devise  of  an  equitable  estate 
or  interest  for  life  to  any  person,  other  than  a  married  woman, 
carries  with  it,  as  a  necessary  incident  to  such  estate  or  inter- 
est, the  right  of  alienation  by  the  cestui  que  trust,  and  is  liable 
for  the  payment  of  his  debts,  and  no  provision  by  way  of  in- 
hibition or  otherwise,  which  does  not  operate  as  a  cesser  or 
limitation  over  of  the  estate,  can  protect  it  against  the  claims 
of  creditors:  Brandon  v.  Robinson,  18  Ves.  429;  Rochford  v. 
Ilackman,  9  Hare,  480;  Graves  v.  Dolphin,  1  Sim.  66;  Green 
V.  Spicer,  1  Russ.  &  M.  395;  Younghusband  v.  Gisborne,  1  Coll. 
C.  C.  400. 

In  this  country,  however,  the  decisions  are  conflicting,  and 
the  supreme  court  of  the  United   States,  and  the  supreme 
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courts  of  other  states,  have,  after  full  consideralion  of  the 
English  cases,  held  that  the  power  of  alienation  is  not  a 
necessary  incident  to  an  equitable  estate  for  life,  and  that  the 
owner  of  property  may,  in  the  free  exercise  of  his  bounty,  so 
dispose  of  it  as  to  secure  its  enjoyment  to  his  beneficiary, 
without  making  it  alienable  by  him,  or  liable  in  any  manner 
for  his  debts,  and  that  such  an  intention,  when  clearly  ex- 
pressed by  the  founder  of  the  trust,  must  be  respected  by 
the  courts.  The  supreme  court,  after  reviewing  the  English 
decisions,  in  an  able  opinion  by  Justice  Miller,  say:  "  But  the 
doctrine  that  the  owner  of  property,  in  the  free  exercise  of 
his  will  in  disposing  of  it,  cannot  so  dispose  of  it  but  that 
the  object  of  his  bounty,  who  parts  with  nothing  in  return, 
must  hold  it  subject  to  the  debts  due  his  creditors,  though 
that  may  soon  deprive  him  of  all  the  benefit  sought  to  be 
conferred  by  the  testator's  affection  or  generosity,  is  one  which 
we  are  not  prepared  to  announce  as  the  doctrine  of  this  court. 
....  Nor  do  we  sec  any  reason,  in  the  recognized  nature  and 
tenure  of  property  and  its  transfer  by  will,  why  a  testator  who 
gives,  without  any  pecuniary  return,  who  gets  nothing  of  prop- 
erty value  from  the  donee,  may  not  attach  to  that  gift  the 
incident  of  continued  use,  of  uninterrupted  benefit  of  the  gift, 
during  the  life  of  the  donee":  Nichols  v.  Eaton^  91  U.  S.  725, 
727. 

And  in  the  still  later  case  of  Broadway  Nat.  Bank  v.  Adams, 
133  Mass.  170,  43  Am.  Rep.  500,  argued  in  June,  1881,  and 
reargued  in  March,  1882,  the  court  unanimously  held  that  prop- 
erty may  be  conveyed  in  trust,  with  the  provision  that  the  in- 
come shall  not  be  alienated  by  the  beneficiary  by  anticipation, 
or  be  subject  to  be  taken  by  his  creditors  in  advance  of  its  pay- 
ment to  him,  although  there  is  no  cesser  or  limitation  over  of 
the  estate  in  such  an  event.  Morton,  C,  J.,  says:  "We  are  not 
able  to  see  that  it  would  violate  any  principles  of  sound  public 
policy  to  permit  a  testator  to  give  to  the  object  of  his  bounty 
such  a  qualified  interest  in  the  income  of  a  trust  fund,  and 
thus  provide  against  the  improvidence  or  misfortune  of  the 

beneficiary Under  our  system,  creditors  may  reach  all 

the  property  of  the  debtor  not  exempt  by  law,  but  they  cannot 
enlarge  the  gift  of  the  founder  of  a  trust,  and  take  more  than 
he  has  given." 

And  then,  again,  in  Rife  v.  Gcycr,  59  Pa.  St.  393,  Judge  Shars- 
wood,  speaking  for  the  court,  f^ays:  "  That  a  benefactor  has  the 
power  of  thus  restricting  the  enjoyment  of  his  bounty  through 
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the  medium  of  a  trust  during  the  life  of  the  beneficiary  is  now 
the  unquestionable  law  of  this  state."  In  Shankland^s  Appeal, 
47  Id.  113,  the  point  was  expressly  decided,  and  it  was  there 
held  that  a  trust  to  collect  and  receive  rents  and  pay  over  the 
same  to  a  son  of  the  testatrix  for  and  during  the  term  of  his 
natural  life,  without  being  subject  to  his  debts  and  liabilities, 
was  an  active  one,  and  that  the  legal  estate  was  vested  in  the 
trustee,  and  no  act  of  the  cestui  que  trust  could  deprive  him  of 
it,  or  allow  him  to  interfere  with  the  collection  of  the  in- 
come, and  no  creditor  could  touch  the  income  or  any  interest 
which  the  cestui  que  trust  had  in  it. 

In  Vermont,  Connecticut,  and  Kentucky,  the  highest  courts 
have  held  that  the  income  of  property  may  be  devised  in  trust 
for  the  benefit  of  the  cestui  que  trust  for  life  to  the  exclusion  of 
the  claims  of  his  creditors:  Executors  of  White  v.  White,  30 
Vt.  338;  Leavitt  v.  Beime,  21  Conn.  1;  Papers  ExWs  v.  Elliott, 
8  B.  Mon.  56. 

In  other  states,  however,  and  it  may  be  said  in  the  majority 
of  the  states  where  the  question  has  arisen,  the  English  rule 
has  been  adopted  without  qualification:  Tillinghast  v.  Brad- 
ford, 5  R.  I.  205;  Dick  v.  Pitchford,  1  Dev.  &  B.  Eq.  480;  Heath 
V.  Bishop,  4  Rich.  Eq.  46;  Bailie  v.  McWhorter,  56  Ga.  183; 
Rugely  and  Harrison  v.  Robinson,  10  Ala.  702. 

In  this  state,  there  is  no  decision  to  govern  us,  and  with  con- 
flicting decisions  in  other  courts  entitled  to  the  highest  con- 
sideration, the  question  is  one,  after  all,  to  be  determined  by 
us  on  principle.  The  English  decisions  rest  on  two  grounds: 
1.  That  the  right  of  alienation  is  a  necessary  incident  to  an 
equitable  estate  for  life,  and  any  restraint  upon  this  right  is 
against  the  policy  of  the  law,  which  favors  the  ready  aliena- 
tion of  property;  and  2.  That  public  policy  forbids  that 
one  should  have  the  right  to  enjoy  the  income  of  property,  to 
the  exclusion  of  his  creditiors.  Now,  the  right  to  sell  and  dis- 
pose of  property  is  a  necessary  incident  of  course  to  the  ab- 
solute ownership  of  such  property.  You  cannot  give  to  one  a 
fee-simple  interest,  and  then  say  he  shall  not  sell  or  dispose  of 
it,  because  the  right  to  alien  it  is  a  legal  and  necessary  in- 
cident to  the  estate  granted,  and  to  impose  such  a  condition 
would  be  repugnant  to  the  nature  and  tenure  of  the  estate 
itself  And  besides,  the  best  interests  of  the  public  require 
that  there  should  be  a  ready  transmission  of  property.  But 
the  reasons  on  which  the  rule  is  founded  do  not  apply  to  the 
transfer  of  property  in  trust.    Where  by  the  terms  of  the  trust 
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the  legal  estate  is  vested  in  a  trustee,  he  takes  the  legal  title 
with  the  necessary  incidents  attached  to  it,  and  among  such 
incidents  is  the  right  to  alien  it.  The  cestui  que  trust  takes 
the  equitable  estate  with  the  right  to  the  accrued  income,  and 
when  this  has  been  paid  to  him,  the  absolute  right  to  dispose 
of  it.  So  neither  the  principal  nor  the  income  can  bo  said  to 
be  inalienable.  And  besides,  the  policy  of  the  law  is  not 
against  all  restraints  on  the  absolute  right  to  dispose  of  it. 
You  may  give  one  an  estate  for  life,  with  a  provision  that  the 
estate  shall  go  over  to  a  third  person  upon  alienation,  voluntary 
or  involuntary,  by  the  life  tenant.  You  cannot  give  property 
to  be  held  in  perpetuity,  but  you  may  give  one  an  estate  for 
life,  with  a  limitation  over  to  lives  in  being,  and  twenty-one 
years  thereafter.  And  so,  by  the  English  rule,  you  may  give 
an  equitable  estate  for  life,  with  a  limitation  over  or  a  cessor 
to  a  third  person,  should  the  life  tenant  attempt  to  alien  it. 
Now,  in  all  these  instances  there  is  a  restraint  to  a  greater  or 
less  degree  on  the  right  of  alienation.  The  law  does  not  there- 
fore forbid  all  and  any  restraints  on  the  right  to  dispose  of  it, 
but  only  such  restraints  as  may  be  deemed  against  the  best 
interests  of  the  community.  And  the  gift  of  an  equitable  right 
to  the  income  from  property  for  the  life  of  the  beneficiary,  to 
the  exclusion  of  his  alienee,  is  not,  in  our  opinion,  repugnant 
to  the  estate  or  interest  granted,  nor  is  it  such  a  restraint  on 
the  right  of  alienation  as  the  law,  for  reasons  of  public  policy, 
forbids. 

And  then  as  to  the  other  ground,  that  it  is  against  the 
policy  of  the  law  to  permit  one  to  hold  and  enjoy  an  estate  or 
interest  in  property  for  life,  whether  legal  or  equitable,  to  the 
exclusion  of  his  creditors.  Now,  common  honesty  requires,  of 
course,  that  every  one  should  pay  his  debts,  and  the  policy  of 
the  law  for  centuries  has  been  to  subject  the  property  of  a 
debtor,  of  every  kind  which  he  holds  in  his  own  right,  to  the 
payment  of  his  debts.  He  has  as  owner  of  such  property  the 
right  to  dispo.'^e  of  it  as  he  pleases,  and  his  interest  is,  there- 
fore, liable  for  the  payment  of  his  debts.  But  a  cestui  que  trust 
does  not  hold  the  estate  or  interest  in  his  own  right;  he  has 
but  an  equitable  and  qualified  right  to  the  property  or  to  its 
income,  to  be  held  and  enjoyed  by  the  beneficiary  on  certaia 
terms  and  conditions  prescribed  by  the  founder  of  the  trust. 
The  legal  title  is  in  the  trustee,  and  the  cestui  qut  trust  derives 
his  tUle  to  the  income  through  the  instrument  by  which  the 
trust  is  created.     The  donor  or  devisor,  as  the  absolute  owner 
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of  the  property,  has  the  right  to  prescribe  the  terms  on  which 
his  bounty  shall  be  enjoyed,  unless  such  terms  be  repugnant 
to  the  law.  And  it  is  no  answer  to  say  that  the  gift  of  an 
equitable  right  to  income  to  the  exclusion  of  creditors  is 
against  the  policy  of  the  law.  This  is  begging  the  question. 
Why  is  it  against  the  policy  of  the  law?  What  sound  principle 
does  it  violate? 

The  creditors  of  the  beneficiary  have  no  right  to  complain^ 
because  the  founder  of  the  trust  did  not  give  his  bounty  to 
to  them.  And  if  so,  what  grounds  have  they  to  complain 
because  he  has  seen  proper  to  give  it  in  trust  to  be  received 
by  the  trustee,  and  to  be  paid  to  another,  and  not  to  be  liable 
while  in  the  hands  of  the  trustee  to  the  creditors  of  the  cestui 
que  trust.  All  deeds  and  wills,  and  other  instruments  by 
which  such  trusts  are  created,  are  required  by  law  to  bo 
recorded  in  the  public  offices,  and  creditors  have  notice  of  the 
terms  and  conditions  on  which  the  beneficiary  is  entitled  to 
the  income  of  the  property.  They  know  that  the  founder  of 
the  trust  has  declared  that  this  income  shall  be  paid  to  the 
object  of  his  bounty  to  the  exclusion  of  creditors;  and  if, 
under  such  circumstances,  they  see  proper  to  give  credit  to 
one  who  has  but  an  equitable  and  qualified  right  to  the  enjoy- 
ment of  property,  they  do  so  with  their  eyes  open.  It  cannot 
be  said  that  credit  was  given  upon  such  a  qualified  right  to 
the  enjoyment  of  the  income  of  property,  or  that  creditors 
have  been  deceived  or  misled;  and  if  the  beneficiary  is  dis- 
honest enough  not  to  apply  the  income,  when  received  by  him, 
to  the  payment  of  his  debts,  creditors  have  no  right  to  com- 
plain because  they  cannot  subject  it  in  the  hands  of  the  trus- 
tee to  the  payment  of  their  claims  against  the  express  terms 
of  the  trust.  The  hardship  to  them  is  one  that  will  surely 
bring  about  its  own  remedy,  for  the  dishonest  beneficiary,  it 
is  plain,  would  soon  be  without  credit.  And  then  as  to  the 
rights  of  creditors,  these  may  be  defeated  even  according  to 
the  English  decisions,  by  providing  that,  in  the  event  of  the 
recovery  of  a  judgment  against  the  cestui  que  trust,  or  upon  his 
insolvency,  his  interest  in  the  property  shall  cease,  and  shall  go 
to  another.  Now,  what  advantage  to  the  creditor  is  the  cesser 
or  limitation  over?  What  he  wants  is  the  money  due  to  him; 
and  this  is  not  paid  by  depriving  the  beneficiary  of  the  prop- 
erty. But  it  may  be  said  that,  sooner  than  lose  his  interest 
in  the  property,  self-interest,  if  no  higher  consideration,  will 
prompt  him  to  pay  his  debts.     There  is  force  in  this;  but 
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with  the  best  intentions,  any  one  may,  by  the  chances  and 
hazards  incident  to  every  pursuit  in  life,  be  unable  to  pay  his 
debts;  and  in  that  event,  by  depriving  one  of  his  property  by 
limitation  over  to  a  third  person,  you  may  deprive  him  of  the 
very  means  by  which  he  might,  in  the  future,  repair  his 
fortune.  So  it  docs  not  seem  to  us  there  is  any  substantial 
advantage  to  the  creditor  in  thus  permitting  the  founder  of 
the  trust  to  do  that  indirectly  which  we  think  he  can  do 
directly.  And  then,  again,  by  the  English  rule,  the  rights  of 
creditors  may  be  excluded  by  providing  that  the  income  may 
be  paid  or  not  to  the  beneficiary,  at  the  option  of  the  trustee. 
To  impose  a  requirement  so  harsh  in  itself  upon  the  bounty 
of  a  donor  or  devisor  who  may  desire  to  provide  for  the  cer- 
tain support  of  the  object  of  his  bounty  is  not  warranted,  it 
seems  to  us,  by  any  principle  of  justice  or  sound  public 
policy.  And  a  rule  of  law  which  requires  this  to  be  done, 
and  one  which  may  be  evaded  by  carefully  drawn  terms 
and  provisions,  is  hardly  worth  preserving.  Upon  principle, 
therefore,  we  are  of  opinion  that  the  founder  of  a  trust  may 
provide  in  direct  terms  that  his  property  shall  go  to  his  bene- 
ficiary to  the  exclusion  of  his  alienees,  and  to  the  exclusion 
of  his  creditors.  This  being  so,  the  rents  and  profits  in  the 
hands  of  the  trustee,  and  which  the  testator  in  the  will  before 
us  directs  shall  be  paid  into  the  hands  of  his  son  Robert,  and 
*'  not  into  the  hands  of  another,  whether  claiming  by  his 
authority  or  otherwise,"  cannot,  in  our  opinion,  be  reached  by 
his  creditors  by  any  process,  either  at  law  or  in  equity,  be- 
fore such  rents  and  profits  are  paid  to  Mm. 
Judgment  afl&rmed. 

In  a  dissenting  opinion  by  Alvet,  C.  J.,  in  which  Bryan,  J.,  con- 
curred, the  questions  arising  upon  the  contention  of  the  debtor,  the  bene- 
ficial devisee  for  life,  are  thus  stated:  "  1.  Whether  the  testator,  by  devising 
the  legal  estate  to  a  trustee,  with  directions  to  pay  over  the  rents  and 
profits  to  the  sou  for  life,  could  lawfully  impose  a  restriction  upon  the  ordi- 
nary right  of  alienation  of  such  equitable  life  estate,  or  protect  such  estate 
from  all  liability  for  the  debts  of  the  sou,  without  any  cessor  of  the  estate 
devised;  and  2.  \N'Tiether,  if  the  testator  had  such  right,  he  has  eflfectually 
exercised  the  same,  by  the  terms  employed  in  the  will."  In  disposing  of 
the  question  first  stated,  it  is  maintained  that  restraint  upon  alienation, 
either  voluntary  or  by  {jmcess  of  law,  of  an  estate  in  fee  or  fee-tail  will  not 
be  tolerated  by  the  law,  and  that  this  principle  is  applicable  to  estates  for 
life.  The  English  courts,  it  is  maintained,  "treat  the  right  of  alienation 
and  Lability  for  debts  as  inseparable  incidents  of  the  life  estate,  whetiier 
limited  by  way  of  trust  or  otherwise,  except  where  there  is  a  rcvcrior  or  a 
oessor  of  the  estate,  dependent  upon  an  aticinpted  alienation,  or  beizuru  \>y 
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creditors";  citing  Brandon  v.  Rohi)iaon,  18  Ves.  482;  Foley  v.  Bumell,  1  Bro. 
C.  C.  274;  Rochford  v.  Hachman,  9  Hare,  475;  Graves  v.  Doipfdn,  1  Sim.  6G. 
The  well -recognized  exception  to  the  general  rule,  expressed  in  the  usual 
clause  against  anticipation,  in  devises  to  and  settlements  upon  married 
women,  is  also  noticed,  referring  to  Buckton  v.  Hay,  L.  R.  11  Ch.  Div.  645, 
for  the  reasons  upon  which  the  exception  is  founded.  It  is  then  observed, 
that  "the  incorporation  of  this  exception,  and  the  reason  for  it,  furnish 
strong  proof,  not  only  of  the  existence  of  the  general  rule,  but  of  the  very 
special  circumstances  and  pressing  reason  under  which  an  exception  could 
be  allowed  to  that  general  rule."  The  course  of  legislation  in  Maryland,  it 
is  claimed,  "shows  the  same  tendency  to  unfetter  property,  and  to  remove  all 
restraints  upon  alienation,  and  to  subject  all  interests  iu  property  to  the 
<lcbt3  and  obligations  of  its  owner."  It  is  further  claimed  that  "  no  system 
<ii  law  can  be  founded  in  wisdom  or  sound  public  policy  that  allows  restraints 
upon  alienation,  or  which  allows  property  to  be  withdrawn  fioni  commerce, 

nnd  rendered  free  from  the  honest  obligation  of  its  owner Moreover, 

it  is  an  encouragement  of  idleness,  and  of  a  lack  of  enterprise,  and  worst  of 
all,  it  fosters  a  class  who  become  habitually  reckless,  and  indifferent  to  their 
iionest  obligations,  from  a  sense  that  they  are  intrenched  beyond  the  reach 
of  the  law."  What  Avas  said  in  Nicholav.  Eaton,  91  U.  S.  716,  in  regard  to 
(he  trusts  under  consideration,  is  claimed  to  have  been  "entirely  obiter,  and 
was  in  no  manner  required  for  the  decision  of  the  case  as  actually  presented 
for  decision."  And  in  refeniug  to  the  case  of  Broadioay  National  Bank  v. 
Adams,  133  Mass.  170,  43  Am.  Rep.  504,  the  following  language  is  used :  "If  the 
learned  court  intended,  by  what  was  said  by  it,  to  lay  it  down  as  a  general  prin- 
ciple, that  in  any  and  all  cases  where  the  legal  estate  may  be  vested  in  a  trustee, 
the  power  of  alienation  exists,  irrespective  of  the  special  nature  of  the  trust 
declared,  and  though  alienation  might  be  a  breach  of  that  trust,  and  that 
therefore  the  rule  against  restraints  on  alienation  would  not  be  violated, 
ftuch  proposlHon,  I  submit,  would  not  stand  the  test  of  reason. "  As  regards 
the  second  question  stated  above,  it  is  observed,  in  answer,  that  "the  trus- 
tee is  given  no  discretion,  and  the  devise  is  to  the  sou  absolutely  for  life. 
According  to  all  authority,  the  exclusion  of  the  right  of  alienation  and  the 
liability  for  debts  can  only  be  cfiteoted,  if  at  all,  by  the  use  of  very  clear  and 

explicit  terms The  principle  "s  settled  that  such  restriction  will  not 

be  implied  from  any  ambiguous  expressions,  but  must  be  declared  iu  express 
terms,  or  be  deducible  from  words  that  admit  of  no  doubt  whatever.  The 
words  hero  are  not  free  of  ambiguity."  Both  questions  being  answered  nega- 
tively in  the  dissenting  opinion,  it  followed  therefrom,  "that  the  fund  was 
attachable  for  the  debts  of  the  cestui  quetnist." 

Validity  of  Tru.st  Providing  that  Property  shall  Go  to  Benefi- 
ciary TO  THE  Exclusion  of  his  Alienees  and  his  Creditor.s.  —  As  a 
general  rule,  the  law  doc3  not  allow  property,  whether  legal  or  equitable,  to 
be  fettered  by  restraints  upon  alienation,  and  generally,  wiienever  property 
is  subject  to  alienation  by  the  owner  it  is  sul>ject  to  his  debts:  Warner  v. 
liice,  66  Md.  436;  Barnes  v.  Dow,  59  Vt.  530;  Arzhacher  v.  Mayer,  53  Wis. 
380.  At  law,  the  owner  of  any  property,  real  or  personal,  may  alienate  it, 
or  it  may,  unless  specially  exempted  by  statute,  be  taken  for  the  payment  of 
his  debts;  and  no  form  of  grant  or  devise  can  enable  the  grantee  or  devisee 
to  hold  the  estate  without  its  being  subject  to  alienation,  attachment,  and 
execution:  Blackstone  Bank  v.  Davis,  21  Pick.  42;  32  Am.  Dec.  241,  and  note 
242,  243,  where  the  earlier  decisions  are  collected  and  the  subject  discussed; 
Sparhawk  v.  Cloon,  125  Mass.  263.     So  it  is  the  settled  doctrine  iu  England, 
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that  where  the  income  of  a  tmst  estate  ia  given  to  any  person,  other  than  a 
married  woman,  for  life,  the  equitable  estate  for  life  is  alienable  by  and  liable 
in  equity  to  the  debts  of  the  cestui  que  trust,  and  that  this  quality  is  so  insep- 
arable from  the  estate  that  no  provision,  however  express,  which  does  not 
operate  as  a  cesser  or  limitation  of  the  estate  itself,  can  protect  it  from  his 
debts:  Brandon  v.  Rohimon,  18  Ves.  429;  Hood  v.  Oijlander,  34  Beav.  513; 
Teague'a  Ca»e,  L.  fl.  10  Eq.  5G4;  Sparhawk  v.  Cloon,  125  Mass.  263,  266; 
Pickens  v.  DoiTis,  20  Mo.  App.  3.  In  this  country,  the  English  doctrine  liaa 
been  upprovcd  and  adopted  by  the  courts  in  many  of  the  states:  See  Smith 
V.  Moore,  37  Ala.  327;  MamleUiaum  v.  McDonnell,  29  Mich.  78;  18  Am.  Rep.  01; 
Oray  v.  Obear,  54  Ga.  231;  Hutchins  v.  Heywood,  50  N.  H.  491 ;  Hohhs  v.  Smith, 
15  Ohio  St.  419;  Pace  v.  Pace,  73  N.  C.  119;  Easterly  v.  Kenaj,  30  Conn.  18; 
TillinghaM  v.  Bradford,  5  R.  I.  205;  Nichols  v.  Levy,  5  Wall.  433.  And  it  is 
said  to  be  violative  of  public  policy,  and  in  fraud  of  the  rights  of  creditors, 
to  create  a  well-defined  beneficial  interest,  legal  or  equitable,  in  proi>erty 
real  or  personal,  or  in  its  rents,  income,  or  profits,  which  can  be  enjoyed  by 
an  insolvent  debtor,  free  from  liability  for  the  payment  of  debts:  Taylor  v. 
Harwell,  65  Ala.  1,  13.  Yet  even  in  England,  and  in  those  states  wlicre  the 
English  rule  is  adopted,  if  the  gift  or  devise  contain  a  condition  of  cesser  upoa 
the  bankruptcy  or  insolvency  of  the  donee  or  devisee,  or  upon  :ui  attempted 
alienation,  the  restraint  is  valid:  Brandon  v.  Tiohinson,  18  Ves.  433;  Tearjue's 
Case,  L.  R.  10  Eq.  564;  Macleary's  Case,  L.  R.  20  Eq.  180;  O'.dham.  x.  Old- 
ham, L.  R.  3  Eq.  404;  McKinsfer  v.  Smith,  27  Conn.  028;  Bridfje  v.  Ward,  35 
Wis.  687;  Stewart  v.  Brady,  3  Bush,  623;  TilUwjhast  v.  Bradford,  6  U.  I. 
205,  212.  There  is  nothing  in  tho  law  to  pi-event  ouo  inau  from  limiting  uu 
estate  to  another  until  he  aliens  it,  or  attempts  to  alien  it,  or  until  he  becomes 
bankrupt  or  insolvent,  and  as  soon  as  he  aliens,  or  atteinpta  to  nlien,  or  be- 
comes a  bankrupt  or  insolvent,  that  his  estate  shall  cease,  and  go  to  another: 
Camp  v.  Cleary,  76  Va.  140.  So  the  authorities  are  agreed  that  if  llie  estate 
created  is  a  mere  use  at  the  absolute  and  uncontrolled  discretion  of  the  trus- 
tee, the  restraint  is  valid,  and  will  be  upheld,  and  the  interest  of  the  cestui  que 
trust  in  the  estate  or  income  cannot  bo  subjected  to  the  satisfaction  of  liis 
debts:  Tioopenny  v.  Peyton,  10  Sim.  487;  Keyser  v.  Mitchell,  67  Pa.  St.  473; 
Hall  V.  Williams,  120  Mass.  344;  David-ion  v.  Kemper,  79  Ky.  5;  Lcavitt  v. 
Beime,  21  Conn.  9;  Heath  v.  Bishop,  4  Rich.  Eq.  46;  55  Am.  Dec.  054. 

The  courts  in  some  of  the  states  liave  maintained  the  doctrine  of  the  prin- 
cipal case  without  qualification,  that  the  founder  of  a  trust  may  secure  the 
enjoyment  of  it  to  other  persons,  tlie  objects  of  his  bounty,  by  providing  that 
it  shall  not  be  alienable  by  them  or  be  subject  to"be  taken  by  their  creditors, 
and  that  the  founder's  intention  in  this  regard,  when  clearly  expressed  by 
him,  must  bo  carried  out  by  the  court:  See  Sparhawk  v.  Cloon,  125  Mass. 
200,  and  cases  cited;  Camp  v.  Cleury,  70  Va.  140,  144.  Thus  in  Pennsyl- 
vania, it  is  held  that  a  benefactor  has  the  power,  by  means  of  a  trust,  to 
restrict  his  bounty  so  that  it  shall  not  be  liable  to  the  debts,  control,  or 
engagements  of  the  beneticiary:  R{/e  v.  Oeyer,  59  Pa.  St.  393,  390;  98 
Am.  Dec.  351;  and  in  a  later  case  it  is  said  that  an  unbroken  line  of  decis- 
ions has  settled  the  law  in  that  state  that  a  father  may,  by  creating  a  trust 
in  proper  form,  provide  for  a  son  without  exposing  his  bounty  to  tlie  debts 
or  improvidence  of  the  beneficiary:  Thaclara  v.  Mintzcr,  100  Pa.  St.  151.  So 
in  Massachusetts,  it  is  held  tiiat  the  founder  of  a  trust  iiiay  give  an  equitable 
life  tenant  a  qualified  estate  in  income  which  he  cannot  alienate,  and  which 
liis  creditors  cannot  reach:  Broadvoay  Nat.  Bmik  v.  Adams,  IXi  Mass.  170; 
43  Am.  Rep.  504.     But  in  order  to  give  such  a  qualifiad  estate,  instead  ol 
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an  absolute  one,  the  language  of  the  founder  must  be  clear  and  unequivo- 
cal to  that  efiFect:  Sears  v,  CJioate,  146  Mass.  395;  4  Am.  St.  Rep.  320.  In 
Vermont,  a  testator  bequeathed  money  to  hia  son  "for  the  support  of  him- 
self and  family,  and  for  no  other  purpose,"  and  the  testator's  executors  paid 
this  legacy  to  the  son's  attorney.  It  was  held  that  the  money  constituted  a 
trust  fund  for  the  purposes  named  in  the  will,  and  that  it  could  not  bo  at- 
tached for  the  son's  debts  while  in  the  attorney's  hands:  WkUe  v.  White,  30 
Vt.  338.  It  is  likewise  held  by  the  Vermont  court  that  a  beneficiary  under 
a  will  who  is  entitled  to  a  life  support  out  of  an  estate  held  by  a  trustee  has 
no  power  to  mortgage  the  estate,  and  a  mortgage  executed  by  such  benefi- 
ciary and  the  remainderman  is  valid  only  as  against  the  latter,  except  so 
far  as  it  secured  money  used  in  paying  debts  resting  on  the  estate:  Barnes  v. 
Dow,  59  Id.  530.  In  a  line  with  these  latter  cases  is  a  decision  of  the  su- 
preme court  of  the  United  States  holding  that  the  power  of  alienation  is  not 
a  necessary  incident  to  a  life  estate:  Nichols  v.  Eaton,  91  U.  S.  71 G.  And  this 
doctrine  is  reaffirmed  in  Hyde  v.  Woods,  94  Id.  523,  526.  So  a  clause  in  a 
will  providing  that  one  half  the  devised  property  should  vest  in  a  trustee 
who  was  to  pay  the  net  rents  and  profits  to  the  devisees  in  person,  and  that 
the  devisees  ehould  have  no  power  to  encumber  the  estate  or  to  anticipate  the 
rents  thereof,  and  that  the  property  should  descend  to  the  heirs  of  such  dev- 
isees, was  held  to  be  valid  in  Spindle  v.  Shreve,  9  Biss.  199;  citing  Nichols  v. 
Eaton,  supra,  as  authority  for  the  doctrine  "that  the  owner  of  property  has 
the  right  to  provide  that  his  estate  may  be  held  in  such  a  way  that  his  chil- 
dren may  receive  the  rents  and  profits  of  it  during  their  lives,  so  as  not  to  go 
to  the  benefit  of  creditors  if  his  children  are  improvident  or  unfortunate  ": 
Drummond,  J.,  in  Sprindle  v.  Shreve,  9  Id.  201.  So  in  Missouri,  a  testator 
devised  lands  to  a  trustee  for  the  use  of  his  three  sons,  with  power  to  use 
and  enjoy  equally  the  rents,  issues,  and  profits  of  the  lands  during  their 
natural  lives,  his  object  being  to  secure  to  his  children  "a  certain  annual  in- 
come beyond  the  accident  of  fortune  and  bad  management  on  their  part,  and 
with  this  end  in  view,  to  take  away  from  them  the  power  of  disposing  of  tho 
same,  or  of  creating  any  liens  thereon,  or  of  making  tho  same  liable  in  any 
way  for  their  debts,"  and  it  was  held  that  such  restriction  in  the  will  was  a 
valid  one:  Lampert  v.  Haydel,  96  Mo.  439;  ante,  p.  358;  affirming  20  Mo. 
App.  616. 

The  authorities  bearing  upon  both  sides  of  the  question  are  carefully  and 
exhaustively  reviewed  in  the  opinion  by  Sherwood,  J.,  in  the  higher  court. 
And  he  observes  that  "the  weight  of  authority  would  seem  to  favor  the  con- 
clusion that  such  restraints  upon  alienation  are  not  invalid,  except  when 
annexed  to  a  legal  title  in  fee;  and  there  is  certainly  great  force  in  the  posi- 
tion that  if  a  legal  estate  for  life  can  be  fettered  by  a  restraint  upon  aliena- 
tion, that  a  more  rigid  rule  should  not  prevail  in  regard  to  equitable  life 
estates.  But  it  may  be  conceded  that  restraints  upon  tha  alienation  of  legal 
life  estates  are  invalid  at  law,  and  still  it  does  not  follow  that  such  restraints 
are  invalid  in  respect  to  estates  in  equity  of  a  similar  duration," —  setting 
out  at  length  his  reasons  for  this  view  of  the  subject:  Lampert  v.  Haydel,  96 
Mo.  439,  445;  ante,  p.  358. 

A  testator  devised  all  his  lands  to  trustees  in  trust  for  his  daughter,  the 
trustees  to  keep  such  lands  well  rented,  to  make  reasonable  repairs,  to  pay 
promptly  all  taxes  and  assessments  thereon,  to  keep  the  buildings  reasonably 
insured  against  fire,  and  to  pay  over  all  remaining  rents  and  income  in  cash 
into  the  hands  of  his  said  daughter  in  person,  and  not  upon  any  written  or 
verbal  order,  nor  upon  any  assignment  or  transfer  by  the  said  daughter,  the 
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trnst  to  cease  at  her  death,  and  the  estate  to  rest  in  her  heirs,  etc.  It  was 
hold  that  the  intention  of  the  testator  was  to  place  the  net  income  of  the 
[troperty  beyond  the  control  of  his  daughter  and  her  creditors  while  in  the 
hands  of  the  tmstees,  and  that  effect  should  be  given  to  such  intention  by 
the  courts.  Although  it  be  true  that  an  absolute  gift  of  property  cannot  be 
rendered  inoperative  by  conditions  annexed,  it  docs  not  follow  that  a  parent 
may  not,  by  will  or  otherwise,  make  such  reasonable  disposition  of  his  prop- 
erty, when  not  required  to  meet  any  duty  or  obligation  of  his  own,  as  will 
effectually  secure  to  his  child  a  competent  support  for  life;  and  the  most 
appropriate  if  not  the  only  way  of  accomplishing  such  an  object  is  through 
the  medium  of  a  trust:  Steib  v.  Whitehead,  111  III.  247,  251. 

In  some  of  the  states,  the  validity  of  trusts  created  with  a  proviso  against 
alienation,  or  that  they  shall  not  be  liable  to  the  debts  of  the  cestui  que  trust, 
is  sauctioned  by  express  statutes:  See  Arzbacher  v.  Mayer,  53  Wis.  380;  Wil- 
liams v.  TVioni,  70  N.  Y.  270;  Cassagne  v.  Marvin,  16  N.  Y.  St.  Rep.  327; 
ToUes  V.  Wood,  16  Abb.  N.  C.  I,  20;  99  N.  Y.  6IG;  Harm  v.  Van  Voorhies,  5 
Hun,  427;  15  Abb.  Pr.,  N.  S.,  79;  Hardenburgh  v.  Blair,  30  N.  J.  Eq.  42. 
And  it  is  said  that  the  courts  of  the  country  are  uniformly  inclined  to  give 
full  effect  to  such  legislation:  Steib  v.  Whitehead,  111  111.  247,  262.  Thus  in 
Tennessee,  an  active  trust  created  by  will  duly  recorded,  for  the  support 
of  the  testator's  widow  and  son,  both  sui  juris,  is  valid  and  legal  by  legis- 
lative sanction,  although  its  chief  purpose  be  to  protect  the  property  against 
the  debts  and  contracts  of  the  son:  Jourolmon  v.  Massengill,  86  Tenn.  81. 
And  the  court  held  that  there  was  nothing  inherent  in  the  law  or  tenure  of 
property,  nor  any  sound  principle  of  public  policy,  which  interferes  with  the 
power  of  a  testator  to  so  guard  his  gift  that  it  shall  not  be  subject  to  the 
creditors  of  his  donee,  though  such  a  trust  be  not  sanctioned  by  statute: 
Jourolmon  v.  Massengill,  supra;  overruling  Turley  v.  Massengill,  75  Id.  353; 
Hooberry  v.  Massengill,  78  Id.  392;  and  see,  in  support  of  the  view  ther« 
taken,  Campbell  v.  Foster,  35  N.  Y.  361;  Nickell  v.  Handley,  10  Gratt.  336| 
Pope  V.  Elliott,  8  B.  Mon.  50.  But  although  in  some  of  the  states  equity 
will  uphold  such  a  trust,  yet  it  is  clear  that  equity  will  support  it  only  so 
long  as  it  rests  on  the  well-defined  intention  of  the  donor:  Overman's  Appeal^ 
88  Pa.  St.  276.  And  a  devisor's  intention  to  withdraw  his  gift  from  the 
devisee's  creditors  will  not  be  jiresumed  from  surrounding  circumstances  of 
which  tlic  creditor  has  no  record  notice,  where  such  intention  is  not  ex- 
pressed in  or  necessarily  implied  from  the  terms  of  the  instrument  creating 
the  trust:  Pickens  v.  Dorri^,  20  Mo.  App.  I;  Sparhawk  v.  Cloon,  125  Mass. 
263. 
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Scarborough  v.  Scotten. 

109  Maryland,  137.J 
Equitt  will  Compel  the  StmEENDER  of  Promissory  Notes  to  theib 
Owner;  the  remedy  for  their  recovery  by  an  action  at  law  cannot  prop- 
erly be  regarded  as  adequate. 

L.  M.  Haines  and  R.  C.  Thackery,  for  the  appellant. 
W.  J.  Warburton  and  Albert  Constable,  for  the  appellees. 

Irving,  J.  This  appeal  is  from  a  decree  of  the  circuit  court 
for  Cecil  County,  sustaining  a  demurrer  to  the  appellant's  bill 
in  equity,  and  dismissing  the  same. 

The  appellant's  bill  charges  that  in  the  year  1880,  being  the 
owner  of  certain  promissory  notes  and  single  bills,  and  desir- 
ing to  have  the  same  collected,  he  indorsed  and  delivered  the 
same  to  William  Scotten,  the  defendants'  testator,  with  the 
understanding  and  agreement  that  he  (William  Scotten) 
would  collect  the  same  from  the  persons  owing  the  promis- 
eory  notes  and  single  bills,  and  would  pay  over  the  amount  so 
collected  to  Francina  Scarborough,  the  wife  of  the  appellant; 
that  this  agreement  was  made  with  the  defendants'  testator 
verbally  at  the  time  the  promissory  notes  and  bills  were  in- 
dorsed to  him.  The  bill  then  avers  that  after  such  indorse- 
ment and  delivery,  William  Scotten  died  without  having 
collected  any  of  the  notes  and  bills  so  indorsed  to  him,  leav- 
ing a  will  by  which  the  defendants  were  appointed  executors, 
and  who  have  duly  qualified  as  such;  that  they  have,  as  ex- 
ecutors, those  promissory  notes  and  single  bills  now  in  their 
possession;  that  Francina  Scarborough,  appellant's  wife,  to 
whom  the  proceeds  were  to  bo  paid  when  collected,  has  as- 
signed to  the  complainant  all  her  interest  in  the  same  and 
their  proceeds;  that  the  defendants  have  not  collected  the 
same,  nor  made  any  effort  to  collect  the  same,  and  that  their 
inaction  is  for  the  purpose  of  delaying  and  hindering  the  com- 
plainant in  the  collection  of  and  receipt  of  the  money  due 
him  thereon;  that  the  complainant  has  demanded  of  the  ex- 
ecutors the  delivery  of  the  notes  and  single  bills  to  him,  but 
the  defendants  have  refused  and  still  refuse  to  surrender  the 
game.  The  bill  then  charges  that  the  complainant  is  without 
adequte  remedy  at  law,  and  prays  for  a  decree  requiring  the 
surrender  of  the  promissory  notes  and  single  bills,  copies  of 
which  are  filed  with  the  bill,  and  for  such  other  relief  as  his 
case  may  require.     By  the  demurrer,  of  course,  all  the  facta 
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alleged  are  admitted,  and  the  only  question  for  us  to  decide  is, 
whether  the  bill  makes  a  case  for  equitable  interference. 

In  sustaining  the  demurrer  and  dismissing  the  bill,  the 
learned  judge  of  the  circuit  court  simply  says:  "I  am  of  opin- 
ion that  the  bill  presents  a  case  where  the  plaintiflf  has  a 
certain,  adequate,  and  complete  remedy  at  law:  Buzard  v. 
Hoxiston,  119  U.  S.  347;  Winner  v.  Penniman,  35  Md.  163." 
In  this  view  we  do  not  concur. 

Judge  Story,  in  his  Equity  Jurisprudence  (vol.  2,  7th  ed., 
sec.  703),  says  that  a  court  of  equity  will  render  remedial 
justice  by  decreeing  the  delivery  up  of  deeds  and  other  in- 
struments of  writing  to  those  who  are  entitled  to  them.  That 
learned  author  says  it  is  a  very  ancient  "head  of  equity  juris- 
diction." In  the  same  section  last  cited,  he  says:  "The  same 
doctrine  applies  to  other  instruments  and  securities,  such  as 
bonds,  negotiable  instruments,  and  other  evidences  of  prop- 
erty, which  are  improperly  withheld  from  persons  who  have 
an  equitable  or  legal  interest  in  them,  or  who  have  a  right  to 
have  them  preserved It  is  true  that  an  action  of  deti- 
nue, or  even  of  replevin,  might,  in  some  few  cases,  lie,  and  give 
the  proper  remedy  if  the  thing  could  be  found.  But  generally 
in  actions  at  law,  damages  only  are  recoverable,  and  such  a 
remedy,  in  most  cases,  be  wholly  inadequate."  Lord  Ilard- 
wickc,  in  Jackson  v.  Butler,  2  Atk.  306,  decreed  the  surrender 
of  a  mortgage  by  a  pawnee  of  it,  who  had  received  it  from  a 
person  who  had  received  it  from  the  owner  for  the  purpose  of 
collecting  the  interest  due  on  it,  and  had  violated  his  duty 
and  pawned  it.  In  many  other  cases,  the  principle  has  been 
applied:  Duke  of  Somerset  \.  Cookson,  1  Hare  and  Wallace's 
Lead.  Cas.  Eq.  771-775;  Fells  v.  Read,  3  Ves.  70;  Nuthrown  v. 
Thornton,  10  Id.  163. 

There  can  be  no  doubt  that  the  true  ground  of  interference 
by  a  court  of  equity  is  the  inadequacy  of  any  legal  remedy  to 
give  full  relief.  That  is  the  test.  In  this  case,  the  court 
below  thought  the  remedy  at  law  was  full  and  adequate;  and 
the  court  relies  on  Winner  v.  Pcnniman,  35  Md.  163,  and 
Buzard  v.  Houston,  119  U.  S.  347.  In  the  first-mentioned 
case,  this  court  decided  that  trover  would  lie  in  favor  of  one 
joint  owner  of  a  note  against  another  joint  owner,  who  sur- 
rendered it  to  the  maker  for  cancellation.  The  plaintiff  saw 
fit  to  rely  on  the  action  of  trover  against  his  co-owner,  and 
was  awarded  damages,  which  were  easily  and  fully  measur- 
able.    In  Houston's  case,  the  supreme  court  merely  decided 
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that  if  the  paper  sought  to  be  restored  were  restored,  the  dam- 
ages recoverable  for  its  breach  would  be  the  same  as  in  an 
action  for  deceit,  because  of  the  fraudulent  procurement  of  its 
surrender.  Full  relief  in  those  cases  could  be  secured  at  law. 
In  this  case,  however,  it  would  not  seem  that  trover  or  re- 
plevin will  secure  full  and  adequate  relief  Replevin  would 
secure  the  surrender  of  the  notes  if  the  defendants  saw  fit  to 
exhibit  them  to  the  oflficer,  and  allowed  him  to  take  them; 
but  the  oflicer  could  not  search  their  persons  or  the  places 
where  the  defendants  kept  their  money  and  securities.  From 
the  very  nature  of  the  things  sought  to  be  recovered,  they 
could  not  be  obtained  by  the  oflScer  against  the  will  of  the 
defendants;  and  having  refused  to  deliver  them  upon  demand, 
as  the  demurrer  admits  the  defendants  have  done,  and  for  the 
reason  assigned,  it  is  plain  the  action  of  replevin  would  be 
nugatory  for  the  recovery  of  the  specific  things  sought,  and 
if,  after  return  of  eloigned,  the  suit  should  proceed  as  an  ac- 
tion for  damages,  the  measure  for  damages  would  be  the  same 
as  in  trover,  —  the  value  of  the  property  taken  and  detained. 
In  trover,  the  measure  of  damages  is  the  actual  value  of  the 
property  taken  at  the  time  of  conversion:  Hepburn  v.  Sewelly 
5  Har.  &  J.  212;  Herzherg  v.  Adams,  39  Md.  309. 

In  the  present  case,  the  ascertainment  of  the  value  of  the 
notes  would  involve  inquiry  into  the  solvency  of  fifteen  per- 
sons, for  if  the  parties  were  insolvent,  the  notes  could  not  be 
worth  what  they  promised  to  pay.  The  action  of  trover 
could,  it  may  be  conceded,  be  brought,  but  such  action  could 
not  certainly  give  him  adequate  relief  In  that  action  the 
measure  of  damages  would  be  the  actual  value  of  the  notes 
at  the  time  of  the  taking  of  them  by  the  defendants:  Hep- 
hum  V.  Sewell,  5  Har.  &  J.  212,  and  Herzherg  v.  Adams,  39 
Md.  309.  As  we  have  said,  the  solvency  of  fifteen  persons 
would  be  the  subject  of  inquiry,  for  the  defendants  in  that 
action  could  not  be  bound  to  pay  for  these  notes  more  than 
they  were  worth;  and  when  the  judgment  was  obtained  and 
paid,  by  the  decision  of  this  court  in  Hephurn  v.  Sewell,  supra, 
the  defendants  would  become  tlie  purchasers  of  the  notes,  and 
the  plain tiff''8  right  to  them  would  cease.  It  might  very  well 
be  that  some  or  even  all  of  the  makers  of  the  notes  were  in- 
solvent when  the  conversion  of  the  notes  by  the  defendants 
took  place;  but  it  is  not  a  fair  or  reasonable  presumption  that 
they  would  always  remain  so;  and  the  plaintifi^  in  this  case 
ought  not  to  be  forced  to  part  with   the  notes  for  what  they 
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were  actually  worth  when  taken  from  him,  when  the  possi- 
bility of  larger  recovery  in  future  existed.  He  ought  to  have 
his  notes,  and  bo  allowed  to  bide  his  time  for  the  collection 
thereof,  as  he  might  find  practicable,  if  the  makers  should 
eventually  become  more  prosperous,  and  pecuniarily  more 
responsible.  It  is  at  least  but  equitable  to  allow  him  his  own 
judgment  and  discretion  whether  to  sue  them  now,  and  hold 
his  judgment  until  there  bo  an  opportunity  to  make  it,  or 
defer  as  ho  pleases;  and  it  is  inequitable  to  force  him  in  effect 
to  sell  them  for  what  an  action  of  trover  would  give  him  for 
theni.  Besides,  in  an  action  at  law  against  the  defendants, 
the  questions  arising  upon  the  solvency  of  so  many  persons 
would  involve  tedious  and  protracted  litigation,  and  questions 
of  evidence  to  which  he  ought  not  to  be  subjected.  Such 
questions  could  not  arise  between  this  appellant  and  his  debt- 
ors in  a  suit  between  them.  A  suit  at  law  to  give  full  meas- 
ure of  relief  should  not  involve  such  delay  and  expense,  nor 
the  uncertainty  of  a  jury's  decision  on  the  proof.  A  legal 
remedy  imposing  such  a  hardship  cannot  be  full,  complete, 
and  ample.  We  think  the  bill,  if  its  allegations  be  true,  does 
disclose  a  case  for  equitable  interference.  There  was  error, 
therefore,  in  sustaining  the  demurrer  and  dismissing  appel- 
lant's bill.  The  defendants  ought  to  have  been  required  to 
answer,  and  if  the  allegations  of  the  bill  are  sustained  by 
proof,  the  appellant  should  be  accorded  the  relief  he  asks  for. 
The  decree  must  therefore  be  reversed,  and  the  cause  remanded, 
to  the  end  that  the  demurrer  may  be  overruled,  and  the  case 
proceed  regularly  to  decree  as  the  proof  may  justify. 

Negotiable  Instrubients  —  Promissory  Notes.  —  A  Vendor  has  thh 
Right  of  Stoppage  in  transitu,  not  only  against  vendee,  but  also  against  a 
creditor  of  his  vendee,  who  has  made  a  loan  upon  the  promise  of  such  vendee 
to  transfer  the  paper  to  him  upon  its  arrival:  Mueller  v.  Ponder,  55  N.  Y.  325; 
14  Am.  Rep.  259. 

Negotiable  Instruments.  — Pledgee  of  note  may  maintain  action  against 
the  pledgor  for  conversion  of  a  note,  where  latter  haa  obtained  it,  though 
without  fraud,  under  an  agreement  that  he  is  to  return  it  or  another  note, 
which  agreement  he  refuses  to  comply  with:  Way  v.  Davidson,  12  Gray, 
466;  74  Am.  Dec.  604. 
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HuNOKEL  V.  Voneiff. 

[69  Maryland,  179.  J 
LrsBL  OR  Slander  by  a  Witness.  —  An  Action  wnx  not  Lie  against 
A  Witness  for  slanderous  words  uttered  by  him  in  giving  his  testimony, 
though  false,  prompted  by  malice,  and  not  necessary  to  answer  the  ques- 
tion asked  him.  Hence  it  was  held  that  no  recovery  could  be  had 
against  a  witness  who,  on  being  asked  how  many  days  intervened  be- 
tween two  events,  instead  of  answering  that  he  did  not  remember,  said: 
"Not  knowing  that  a  mistress  or  woman  of  Mr.  Plitt's  would  step  in 
and  claim  the  lawful  wife's  property,  I  did  not  keep  an  account  of  the 
date  that  way;  if  I  would  have,  I  would  have  noticed  the  date  and  all 
those  little  particular  incidences,  to  save  Mrs.  Plitt  from  much  heart- 
ache and  trouble,  and  cause  of  her  death. " 

Action  by  Katherine  Hunckel  and  her  husband  to  recover 
damages  for  slanderous  utterances  of  the  defendant,  Mrs. 
Voneiff,  while  testifying  as  a  witness  in  an  equity  suit.  A  de- 
murrer to  plaintiffs'  complaint  was  sustained. 

W.  S.  Bryan,  Jr.,  for  the  appellants. 
Edward  Higgins,  for  the  appellees. 

Miller,  J.  This  is  an  action  of  libel  or  slander  against 
a  witness  in  an  equity  cause,  whose  testimony  was  written 
down  by  the  examiner,  returned  to  the  court,  and  read  at  the 
hearing  before  the  judge.  The  alleged  libelous  or  slanderous 
statements  are  contained  in  the  testimony  thus  taken.  There 
was  a  demurrer  to  each  of  the  two  counts  in  the  declaration, 
which  the  court  sustained,  and  thereupon  gave  judgment  for 
the  defendants.     From  that  judgment  this  appeal  is  taken. 

In  the  able  arguments  of  counsel,  the  whole  field  of  the 
law  on  the  question  of  privilege  has  been  explored,  and  we 
believe  all  the  decisions  as  well  as  the  opinions  and  dicta  of 
eminent  judges  have  been  cited  and  pressed  upon  our  atten- 
tion. It  would  be  a  tedious  task  to  review  them  in  detail, 
and  a  hopeless  one  to  attempt  to  reconcile  them.  The  ques- 
tion is  a  new  one  in  this  state.  No  precedent  for  such  an 
action  has  been  found  in  our  reports  or  judicial  records,  and 
we  believe  this  is  the  first  attempt  to  bring  one  since  a  court 
of  justice  was  first  established  in  the  colony  of  Maryland, — 
a  period  of  more  than  two  centuries.  This  fact,  while  it  may 
not  be  conclusive  against  the  right  to  maintain  the  action, 
certainly  leaves  us  free  to  follow  and  adopt  those  authorities 
which  state  the  law  in  accordance  with  what,  in  our  judgment, 
the  administration  of  justice  and  a  sound  public  policy  de- 
maud. 
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The  case  now  before  us  is  not  that  of  an  advocate,  but  of  a 
witness,  and  in  our  opinion,  it  is  of  the  greatest  importance 
to  the  administration  of  justice  that  witnesses  should  go  upon 
the  etand  with  their  minds  absolutely  free  from  apprehension 
that  they  may  subject  themselves  to  an  action  of  slander  for 
what  they  may  say  wiiile  giving  their  testimony.  Mr.  Town- 
shend,  in  his  book  on  shmder  and  libel,  well  says:  "The  due 
administration  of  justice  requires  that  a  witness  should  speak 
according  to  his  belief  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  without  regard  to  the  consequences;  and  ho 
should  be  encouraged  to  do  this  by  the  consciousness  that, 
except  for  any  willfully  false  statement,  which  is  perjury,  no 
matter  that  his  testimony  may,  in  fact,  be  untrue,  or  that  loss 
to  another  ensues  by  reason  of  his  testimony,  no  action  for 
slander  can  bo  maintained  against  him.  It  is  not  simply  a 
matter  between  individuals:  it  concerns  the  administration  of 
justice.  The  witness  speaks  in  the  hearing  and  under  the 
control  of  the  court,  is  compelled  to  speak  with  no  right  to 
decide  what  is  immaterial,  and  he  should  not  be  subject  to 
the  possibility  of  an  action  for  his  words":  Townshend  on 
Slander  and  Libel,  sec.  223. 

But  there  is  more  substantial  authority  for  the  absolute 
character  of  the  privilege.  In  the  standard  work  of  Starkie  on 
Slander,  it  is  laid  down  as  the  result  of  the  English  decisions 
that  "witnesses,  like  jurors,  appear  in  court  in  obedience  to 
the  authority  of  the  law,  and  therefore  may  bu  considered,  as 
well  as  jurors,  to  be  acting  in  the  discharge  of  a  public  duty; 
and  though  convenience  requires  that  they  should  be  liable  to 
a  prosecution  for  perjury  committed  in  the  course  of  their  evi- 
dence, or  for  conspiracy  in  case  of  a  combination  of  two  or 
more  to  give  false  evidence,  they  are  not  responsible  in  a  civil 
action  for  any  reflections  thrown  out  in  delivering  tlieir  testi- 
mony": 1  Starkie  on  Slander,  242.  This  statement  of  the  law 
has  been  frequently  quoted  with  approval  by  the  Englisli 
courts,  and  in  some  instances  by  courts  and  text-writers  in 
this  country:  Terry  v.  Fellows,  21  La.  Ann.  275.  In  sup- 
port of  the  absolute  character  of  the  privilege,  a  long  list  of 
English  decisions,  ancient  and  modern,  has  been  cited. 
Without  referring  to  the  earlier  ones,  we  mention  some  of 
those  decided  in  more  recent  times,  which  liave  special  refer- 
ence to  the  case  of  parties  and  witnesses:  Revis  v.  Smith,  86 
Eng.  Com.  L.  126;  Henderson  v.  Brooviliead,  4  Hurl.  &  N.  5G8; 
Kennedy  v.  Hilliard,  10  I.  R.  C.  L.   195;   Daxckins  v.  Rokeby,  4 
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Post.  &  F.  806;  Dawkins  v.  Rokeby,  L.  R.  8  Q.  B.  255;  and 
same  case  on  appeal  in  the  house  of  lords,  L.  R.  7  H.  L. 

744. 

In  these  cases,  Willes,  Coleridge,  C.  J.,  Cockburn,  C.  J., 
Blackburn,  Kelly,  C.  B.,  Creswell,  Lord  Cairns,  and  other 
eminent  jurists,  have  again  and  again  expressed  the  opinion 
that  the  privilege  of  a  witness  should  be  absolute,  have  pointed 
out  the  great  benefit  of  such  privilege  to  the  administration  of 
justice,  and  have  deprecated  in  strong  terms  the  evil  conse- 
quences they  thought  would  ensue  if  witnesses  were  placed 
under  any  intimidation,  or  the  fear  of  being  involved  in  liti- 
gation by  reason  of  what  they  might  say  when  under  exami- 
nation. In  Dawkins  v.  Rokeby,  supra,  the  judges  were  called 
in,  and  gave  unanimously  an  answer  to  the  question  put 
to  them  by  the  house  of  lords,  in  which  they  say:  "A  long 
eeries  of  decisions  has  settled  that  no  action  will  lie  against  a 
witness  for  what  he  says  or  writes  in  giving  evidence  before  a 
court  of  justice.  This  does  not  proceed  on  the  ground  that 
the  occasion  rebuts  the  prima  fade  presumption  that  words 
disparaging  to  another  are  maliciously  spoken  or  written.  If 
that  were  all,  evidence  of  express  malice  would  remove  this 
ground.  But  the  principle,  we  apprehend,  is,  that  public  policy 
requires  that  witnesses  should  give  their  testimony  free  from 
any  fear  of  being  harassed  by  an  action  on  an  allegation, 
whether  true  or  false,  that  they  acted  from  malice.  The 
authorities,  as  regards  witnesses  in  the  ordinary  courts  of 
justice,  are  numerous  and  uniform." 

After  this  decision  the  case  of  Seaman  v.  Netherclift,  supra, 
arose,  which  was  tried  before  Coleridge,  C.  J.,  ainisiprius,  and 
afterwards  decided  by  him  and  Brett,  J.,  in  L.  R.  1  Com.  P. 
540,  and  subsequently  by  the  court  of  appeal  in  L.  R.  2 
Com.  P.  53.  The  judges  who  heard  the  case  on  appeal  were 
Cockburn,  C.  J.,  Bramwell,  J.  A.,  and  Amphlett,  J.  A.,  and 
they  disposed  of  it  at  once.  Cockburn,  C.  J.,  said:  *' If  there 
is  anything  as  to  which  the  authority  is  overwhelming  it  is 
that  a  witness  is  privileged  to  the  extent  of  what  he  says  in 
course  of  his  examination.  Neither  is  that  privilege  affected 
by  the  relevancy  or  irrelevancy  of  what  he  says;  for  then  he 
would  be  obliged  to  judge  of  what  is  relevant  or  irrelevant,  and 
questions  might  be  and  arc  constantly  asked  which  are  not 
strictly  relevant  to  the  issue.  But  that,  beyond  all  question, 
this  unqualified  privilege  extends  to  a  witness  is  established 
by  a  long  series  of  cases,  the  last  of  which  is  Dawkins  v.  Lord 
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Rochby,  after  which  to  contend  to  the  contrary  is  hopeless. 
It  was  there  expressly  decided  that  the  evidence  of  a  witness 
with  reference  to  the  inquiry  [the  inquiry  referred  to  being  a 
military  court  of  inquiry  instituted  to  investigate  the  conduct 
of  an  oflScer]  is  privileged  notwithstanding  it  may  be  mali- 
cious; and  to  ask  us  to  decide  otherwise  is  to  ask  what  is  be- 
yond our  power.  But  I  agree  that  if,  in  this  case,  beyond  be- 
ing spoken  maliciously,  the  words  had  not  been  spoken  in  the 
character  of  a  witness,  or  not  while  he  was  giving  evidence  in 
the  case,  the  result  might  have  been  different.  For  I  am  very 
far  from  desiring  to  be  considered  as  laying  down  as  law  that 
what  a  witness  states  altogether  out  of  the  character  and 
sphere  of  a  witness,  or  what  he  may  say  dehors  the  matter  in 
hand,  is  necessarily  protected.  I  quite  agree  that  what  he 
says  before  he  enters  or  after  he  has  left  the  witness-box  is  not 
priviliged,  which  was  the  question  in  the  case  {Trotman  v. 
/)inn?,  4  Camp.  211)  before  Lord  Ellenborough.  Or  if  a  man 
when  in  the  witness-box  were  to  take  advantage  of  his  position 
to  utter  something  having  no  reference  to  the  cause  or  matter 
of  inquiry,  in  order  to  assail  the  character  of  another,  as  if  he 
were  asked,  Were  you  at  York  on  a  certain  day?  and  he  were 
to  answer,  Yes,  and  A  B  picked  ray  pocket  there;  it  cer- 
tainly might  well  be  said  in  such  a  case  that  the  statement 
was  altogether  dehors  the  character  of  witness,  and  not  within 
the  privilege."  So,  in  speaking  upon  the  same  subject,  Bram- 
well,  J.  A.,  says:  "  Suppose  while  the  witness  is  in  the  box,  a 
man  were  to  come  in  at  the  door,  and  the  witness  were  to  ex- 
claim, '  That  man  picked  my  pocket.'  I  can  hardly  think 
that  would  bo  privileged.  I  can  scarcely  think  a  witness 
would  be  protected  for  anything  he  may  say  in  the  witness- 
box  wantonly  and  witliout  reference  to  the  inquiry.  I  do  not 
say  he  would  not  be  protected.  It  might  be  held  that  it  was 
better  that  everything  a  witness  said  should  be  protected  than 
that  witnesses  should  be  under  the  impression  that  what  they 
said  in  the  witness-box  might  subject  them  to  an  action.  I 
certainly  should  pause  before  I  affirmed  so  extreme  a  proposi- 
tion, but  without  affirming  that,  I  think  the  words  *  having 
reference  to  the  inquiry  '  ought  to  have  a  very  wide  and  com- 
prehensive application,  and  ought  not  to  be  limited  to  state- 
ments for  which,  if  not  true,  a  witness  might  be  indicted  for 
perjury,  or  the  exclusion  of  which  by  the  judge  would  give 
ground  for  a  new  trial;  but  ought  to  extend  to  that  which  a 
witness  might  naturally  and  reasonably  say  when  giving  evi- 
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dence  with  reference  to  the  inquiry  as  to  which  he  had  heea 
called  as  a  witness." 

Amphlett,  J.  A.,  on  the  same  subject,  says:  "How  it  would 
have  been  if  this  statement  had  been  volunteered  by  the  de- 
fendant, without  it  being  necessary,  or  in  any  way  arising 
from  questions  he  had  been  asked,  we  need  not  express  any 
opinion.  In  such  a  case,  it  may  be  that  the  words  would  not 
have  been  spoken  in  his  oflBce  of  a  witness.  I  must  by  nO' 
means  be  taken  as  expressing  an  opinion  that,  in  such  a  case,, 
the  witness  would  not  be  protected.  I  can  see  many  reasons 
why  a  witness  should  be  absolutely  protected  for  anything  he 
said  in  the  witness-box.  If  he  did  voluntarily  make  a  scan- 
dalous attack  while  giving  evidence,  he  would  be  guilty  of  a 
gross  contempt  of  court,  and  might  be  committed  to  prison 
by  the  presiding  judge;  or  if  he  were  before  an  inferior  tri- 
bunal, and  he  persevered  in  his  scandalous  statements,  he 
might  be  liable  to  an  indictment  for  obstructing  the  course  of 
justice."  Much,  also,  was  said  as  to  the  privilege  of  a  wit- 
ness in  the  still  more  recent  case  of  Munster  v.  Lamb,  L.  R.  IL 
Q.  B.  Div.  688,  in  the  court  of  appeal,  and  we  feel  ourselves; 
at  liberty  to  adopt,  if  we  choose,  what  was  said  in  that  case- 
on  that  subject.  The  judges  (Brett  and  Fry)  there  again 
affirmed  the  absolute  character  of  this  privilege  in  the  broad- 
est terms.  "Why  should,"  says  Fry,  L.  J.,  a  witness  be  able 
to  avail  himself  of  his  position  in  the  box,  and  to  make,  with- 
out fear  of  civil  consequences,  a  false  statement,  which,  in 
many  cases,  is  perjured,  and  which  is  malicious  and  affects 
the  character  of  another?  The  rule  of  law  exists,  not  because 
the  conduct  of  those  persons  ought  not  of  itself  to  be  action- 
able, but  because,  if  their  conduct  was  actionable,  actions 
would  be  brought  against  judges  and  witnesses  in  cases  in 
which  they  had  not  spoken  with  malice,  in  which  they  had 
not  spoken  with  falsehood.  It  is  not  a  desire  to  prevent  ac- 
tions from  being  brought  in  cases  where  they  ought  to  be 
maintained  that  has  led  to  the  adoption  of  the  present  rule  of 
law;  but  it  is  the  fear  that  if  the  rule  were  otherwise,  numer- 
ous actions  would  be  brought  against  persons  who  were  merely 
discharging  their  duty.  It  must  always  be  borne  in  mind 
that  it  is  not  intended  to  protect  malicious  and  untruthful 
persons,  but  that  it  is  intended  to  protect  persons  acting  bona 
Jide,  who,  under  a  different  rule,  would  be  liable,  not  perhaps 
to  verdicts  and  judgments  against  them,  but  to  the  vexation 
of  defending  actions."     And  he  refers  to  the  fact  that  courts 
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of  justice  have  control  over  all  proceedings  before  them,  and 
have  ample  powers  to  check  improper  conduct  on  the  part  of 
witnesses  as  well  as  of  policitors  and  counsel. 

Such  are  the  English  decisions.  As  to  authority  on  the 
same  subject  in  this  country,  wo  have  already  referred  to 
what  has  been  said  by  Mr.  Townshend  in  his  book  on  rlander 
and  libel;  and  wo  have  the  authority  of  Judge  Coolcy  to  the 
effect  that  "among  tlio  cases  which  are  so  absolutely  privi- 
leged on  reasons  of  public  policy  that  no  inquiry  into  motives 
is  permitted  in  an  action  for  slander  or  libel,  is  that  of  a  wit- 
ness giving  evidence  in  the  course  of  judicial  proceedings.  Tt 
is  familiar  law,  that  no  action  will  lie  against  him  at  the  suit 
of  a  party  aggrieved  by  his  false  testimony,  even  though 
malice  be  charged";  and  for  this  a  number  of  authorities 
from  different  states  are  cited:  Cooley  on  Constitutional  Lim- 
itations, 545.  Again,  Mr.  Wait  seems  to  adopt  the  English 
cases  as  laying  down  the  true  rule:  7  Wait's  Actions  and 
Defenses,  438.  A  different  view  as  to  the  extent  of  the  privi- 
lege has  been  taken  by  the  courts  of  many  of  the  states;  and 
it  may  be  conceded  that  the  weight  of  authority  in  this  coun- 
try is  in  favor  of  a  much  greater  restriction  upon  the  privi- 
lege than  is  sanctioned  by  the  English  decisions.  But  we  are 
not  controlled  by  any  decision  of  our  own  courts,  and  are  at 
liberty  to  settle  the  law  for  this  state  according  to  our  best 
judgment.  After  a  most  careful  consideration  of  the  subject, 
wo  are  convinced  that  the  privilege  of  a  witness  should  be  as 
absolute  as  it  has  been  decided  to  be  by  the  English  authori- 
ties wo  have  cited,  and  we  accordingly  adopt  the  law  on  this 
subject  as  they  have  laid  it  down. 

It  remains  to  apply  this  law  to  the  case  before  us.  The 
declaration  does  not  state  definitely  what  the  controversy  or 
matter  of  inquiry  in  the  equity  case  of  Manning  v.  Voneiff 
actually  was.  Enough  is  stated,  however,  to  warrant  the 
inference  that  the  female  plaintiff  was  a  party  to  that  suit, 
or  was  preferring  a  claim  in  some  capacity  to  the  estate,  or 
some  part  of  it,  of  a  Mr.  Plitt,  deceased,  and  that  the  witness, 
or  her  husband,  was  resisting  that  claim.  The  defendant  was 
examined  as  a  witness  in  that  case,  and  so  far  as  her  tes- 
timony is  set  out  in  the  declaration,  it  appears  she  was  first 
asked  if  she  remembered  quite  distinctly  the  day  on  winch  her 
husband  told  her  he  was  copying  certain  deeds  at  Mr.  Plitt's 
request.  To  this  she  replied  that  she  saw  her  husband  copy- 
ing some  papers;  that  he  had  a  file  of  papers  copying  them, 
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and  she,  being  inquisitive,  asked  him  what  he  was  writing, 
and  he  said  he  was  copying  some  deeds  Mr,  Plitt  asked  him 
to  copy.  She  was  then  asked,  "Was  that  the  same  day  on 
which  the  magistrate  came  to  see  Mr.  Plitt?"  To  this  she  re- 
plied, "No;  I  don't  think  so."  She  was  then  asked,  "Well, 
how  many  days,  about,  intervened?"  To  this  she  replied, 
"  Not  knowing  tlmt  a  mistress  or  woman  of  Mr.  Plitt's  would 
step  in  to  claim  tlie  lawful  wife's  property,  I  did  not  keep  an 
account  of  the  date  that  way;  if  I  would  have,  I  would  have 
noticed  the  date  and  all  those  little  particular  incidences,  to 
save  Mrs.  Plitt  from  much  heartache  and  trouble,  and  cause 
of  her  death."  This  is  the  libel  or  slander  complained  of. 
Now,  it  is  true  she  could  have  answered  the  question  by  sim- 
ply saying  she  "  did  not  remember."  It  is  also  true  that  the 
imputation  thus  cast  upon  the  plaintiff  was  grossly  slander- 
ous. She  may  have  made  it  from  malice,  knowing  at  the 
same  time  that  it  was  false,  and  from  the  averments  of  the 
declaration  which  the  demurrer  admits,  we  must  so  take  it. 
Still,  it  was  the  excuse  she  chose  to  give  as  to  not  remember- 
ing the  date  about  which  she  had  been  pressed  by  this  and 
two  previous  questions.  It  is,  as  we  consider  it,  nothing  more 
than  a  reflection  cast  upon  a  party  to  the  controversy  in  an- 
swer to  a  question  which  could  have  been  answered  without 
making  such  reflection.  The  answer  might  have  been  ex- 
punged from  the  record,  or  the  witness  punished  for  making  it; 
but  it  is  quite  impossible  to  say  that  she  did  not  make  it  in 
her  character  as  witness,  or  that  it  is  at  all  like  the  examples 
put  by  the  judges  in  Seaman  v.  Netherclift  mpra,  as  being  en- 
tirely outside  of  the  privilege. 
Judgment  affirmed.  

The  Same  Court,  at  the  same  term,  considered  the  cognate  subjects  of 
the  liability  of  counsel  and  of  parties  in  judicial  proceedings  to  actions  seek- 
ing to  recover  damages  for  libelous  or  slanderous  utterances  therein.  In 
Maulsby  v.  Reifsnyder,  69  Md.  143,  the  defendant  was  sued  for  words  spoken 
by  him,  as  counsel,  during  the  trial  of  a  cause.  To  defendant's  plea  that 
the  words  were  so  spoken,  the  plaintifiF  replied,  in  his  replication,  that  tlie 
words  "had  no  reference  to  said  action,  or  to  any  subject-matter  involved 
in  said  action,  or  to  any  judicial  inquiry  which  was  going  on  or  being  had  in 
said  action.  "  A  demurrer  to  this  replication  was  sustained  in  the  trial 
court.  The  court  of  appeals  adjudged  this  action  to  be  erroneous,  and  re- 
fused to  follow  the  late  English  decisions  holding  the  privilege  of  counsel  to 
be  absolute.  Instead  of  the  doctrine  of  those  decisions,  the  court  preferreil 
that  of  the  earlier  English  and  American  cases,  under  which  "the  privilege 
of  counsel  is  limited  to  words  spoken  which  are  pertinent,  or  which  have 
relation  to  the  matter  of  inquiry."    The  action  of  the  trial  court  was,  how- 
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erer,  held  to  b«  a  harmless  error,  because  it  sufficiently  appeared  from  the 
declaration  that  the  "alleged  defamatory  wordii  spoken  by  the  defendant 
had  reference  to  the  subject-matter  involved  in  the  cause  then  on  trial."  la 
Bartlelt  v.  ChHatlulf.  69  Md.  219,  tiie  plaintiff  and  defendant  Lad  been  co- 
receivcra,  and  the  latter,  in  a  petition  against  the  former  in  a  judicial  pro- 
ceeding, had  charged  him  with  unlawfully  withholding  assets,  obstructing 
their  collection,  acting  in  contempt  of  the  authority  of  the  court,  and  em- 
bezzling moneys  belonging  to  the  trust.  It  was  alleged  that  the  charges  in 
such  petition  wore  falsely  and  maliciously  made.  A  demurrer  interposed  to 
tho  plaintiff's  declaration  was  sustained.  In  afi&rming  tho  judgment  of  the 
trial  court,  the  court  of  appeals  said:  — 

"It  is  insisted  that  the  appellee  is  not  liable  to  be  sued  in  an  action  for 
libel  on  account  of  anything  stated  by  him  in  the  petition  alluded  to;  be- 
cause it  is  claimed  that  tho  statements  alleged  to  bo  libelous  are  privileged. 
Wo  have  had  before  ua  thid  terra  cases  involving  tho  privilege  of  counsel  and 
of  witnesses,  and  in  the  opinions  delivered  in  those  esses  the  authorities  upon 
tlie  subject  of  privilege  have  been  fully  reviewed.  Tho  case  now  before  us, 
as  far  as  the  first  count  of  the  declaration  is  concerned,  is  of  a  kindred  char- 
acter, and  must,  therefore,  l)c  governed  by  the  view  of  the  law  adopted  by  % 
majority  of  this  court  in  those  cases.  It  is  stated  in  a  work  of  high  author- 
ity that  '  an  action  for  defamation  will  not  lie  for  anything  sworn  or  stated 
in  the  course  of  a  judicial  proceeding  before  a  court  of  competent  jurisdic- 
tion, —  such  as  defamatory  bills  or  proceedings  filed  in  chancery,  or  in  the 
ecclesiastical  courts,  or  affidavits  containing  false  and  scandalous  assertions 
against  others.  Therefore,  if  a  man  goes  before  a  justice  of  tho  peace  and 
exhibits  articles  against  the  plaintifiF  containing  divers  false  and  scandalous 
charges  concerning  him,  the  plaintiff  cannot  have  an  action  for  a  libel  in  re- 
spect of  any  matter  contained  in  such  articles,  for  the  party  preferring  them 
"has  pursued  the  ordinary  course  of  justice  in  such  a  case;  and  if  actions 
should  be  permitted  in  such  cases,  those  who  have  just  cause  for  complaint 
would  not  dare  to  complain  for  fear  of  infinite  vexation."  There  is  a  large 
collection  of  cases  where  parties  have,  from  time  to  time,  attempted  to  get 
damages  for  slanderous  and  malicious  charges  contained  in  affidavits  made  in 
the  course  of  a  judicial  proceeding,  but  in  no  one  instance  has  the  action  l>een 
held  to  be  maintainable;  but  the  libeler  may  be  punished,  and  the  abuse  re- 
pressed by  prosecution  for  perjury,  the  result  of  which  is  to  make  the  libeler 
infamous  if  he  is  convicted':  2  Addison  on  Torts,  Wood's  ed.,  sec.  1092.  In 
Odgers  on  Libel  and  Slander,  side  page  193,  it  is  stated  that  every  affidavit 
sworn  in  the  course  of  a  judicial  proceeding  before  a  court  of  competent  ju- 
risdiction is  absolutely  privileged,  and  no  action  lies  therefor,  however  false 
and  malicious  may  be  the  statement  therein.  The  only  exception  is  wliere 
an  affidavit  is  sworn  recklessly  and  maliciously  before  a  court  that  has  no 
jurisdiction  in  the  matter,  and  no  power  to  entertain  the  proceedings.  The 
court  will  order  scandalous  matter  to  be  expunged;  but  even  for  such  mat- 
ter no  action  will  lie. 

"  Kidder  v.  Pnrkhurst,  3  Allen,  396,  was  an  action  for  a  libel  on  the  plain- 
tiff in  a  complaint  made  by  the  defendant  against  her  for  perjury.  The  com- 
plaint was  made  to  the  grand  jury.  The  court  says:  '  It  [the  complaint] 
therefore  appears  to  have  been  made  in  the  regular  course  of  justice,  and 
the  decisions,  ancient  and  modem,  are  uniform  that  no  proceeding  in  a  regu- 
lar course  of  justice  is  to  be  deemed  an  actionable  libel.' 

"In  Seaman  V.  Kctltercl{fl,  L.  R.  1  C.  P.  D.  540,  Lord  Coleridge,  C.  J., 
■aid:  '  Now,  a  long  course  of  authorities,  of  which  perhaps  the  best  known. 
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as  the  most  remarkable,  is  the  case  of  Astley  v.  Younge,  haa  decided  that  no 
action  of  slander  can  be  brought  for  any  statement  made  by  the  parties 
either  in  the  pleadings  or  during  the  conduct  of  the  case.  The  law  is  so 
stated  very  clearly  by  Lord  Eldon  in  Johnfon  v.  Evam,  3  Esp.  32;  it  is  so 
stated  also,  not  indeed  with  absolute  certainty,  iu  a  note  to  the  well-known 
case  of  Hodgson  v.  Scarlett,  the  author  of  which  note,  we  learn  from  Baron 
Alderson,  in  Gibbs  v.  Pike,  9  Mees.  &  W.  358,  to  have  been  Mr.  Justice  Hol- 
royd  himself.  But  I  conceive  the  law  on  this  point  to  be  now  quite  certain, 
although  most  men  of  any  experience  in  the  profession  must  have  seen  many 
instances  in  which  judicial  proceedings  have  been  made  by  pari'es  to  them 
to  serve  the  ends  of  private  malignity.' 

"  In  Henderson  v.  Broomhead,  4  Hurl.  &  N.  577,  Crompton,  J.,  laid  it  down 
that  'no  action  will  lie  for  words  spoken  or  written  in  the  course  of  any 
j;:ilicial  proceeding';  and  again:  'The  rule  is  inflexible,  that  no  action  will 
lie  for  words  spoken  or  written  in  the  course  of  giving  evidence.' 

' '  Where  the  cause  of  action  against  a  defendant  was,  that  he  falsely  and 
maliciously  and  without  any  reasonable  cause  went  before  a  commissioner  for 
taking  oaths  in  the  court  of  chancery,  and  .swore  an  aflBdavit  stating  of  the 
plaintiff,  in  his  character  of  an  auctioneer,  that  he  conducted  his  business 
fraudulently  and  improperly,  and  that  he  was  not,  in  the  deponent's  opinion, 
a  fit  and  proper  person  to  be  intrusted  with  the  sale  of  certain  property  then 
the  subject  of  a  suit  in  the  court  of  chancery,  and  the  court,  upon  the  evi- 
dence before  it,  decided  that  the  plaintiff  was  not  a  fit  and  proper  person  to 
conduct  the  sale,  it  was  held  that  the  affidavit,  being  made  in  the  course  of 
a  judicial  proceediiig,  could  form  no  ground  of  action:  lievis  v.  Smith,  18 
Com.  B.  126;  25  L.  J.  Com.  P.  195;  see  also  Astley  v.  Younge^  2  Burr.  807; 
Townshend  on  Slander  and  Libel,  sec.  221.  These  authorities,  and  others 
which  might  be  cited,  hold  that  statements  made  in  any  of  the  pleadings  or 
proceedings  in  a  cause  before  a  court  having  jurisdiction  of  the  subject  are 
absolutely  privileged,  even  though  made  maliciously  and  falsely.  This  privi- 
lege, protecting  against  a  suit  for  libel  or  slander,  is  founded  upon  what 
would  seem  to  be  a  sound  public  policy  which  looks  to  the  free  and  unfet- 
tered administration  of  justice,  though  as  an  incidental  result  it  may,  in  some 
instances,  afford  an  immunity  to  the  evil  disposed  and  malignant  slanderer. 

' '  Whilst  the  appellee  was  not,  in  the  literal  sense  of  the  term,  a  party  to 
the  case  of  Aluir  v.  Whiting  &  Co.,  he  is  none  the  less  within  the  reason, 
the  spirit,  and  the  policy  of  the  rule  laid  down  and  enforced  by  the  decisions 
referred  to.  Li  this  case,  it  is  not  material  whether  the  privilege  invoked 
be  considered  an  absolute  or  a  qualified  one,  because  the  ruling  of  the  court 
below  upon  the  first  count  of  the  narr.  is  correct  in  either  event.  If  the 
privilege  be  an  absolute  one,  no  action  can  be  maintained  at  all  for  the  alleged 
libelous  words;  and  if,  on  the  other  hand,  it  bo  only  a  qualified  privilege,  — 
that  is,  a  privilege  protecting  the  party  using  the  words,  provided  the  thing 
written  has  relation  to  the  subject-matter  undergoing  judicial  investiga- 
tion, —  the  action  cannot  he  sustained  in  this  case,  for  the  reason  tiiat  every 
averment  of  the  petition  did  have  a  most  direct  relation  to  the  subject-matter 
brought  before  the  court  under  that  petition.  The  concession  made  by  the 
(lomnrrcr  that  these  stalemeiits  were  false  and  maliciously  made  docs  not 
render  them  actionable  if  the  privilege  be  absolute,  or  if  they  be  within  the 
scope  of  a  qualified  privilege  such  as  has  been  described. 

"Now,  both  the  appellant  and  the  appellee  were  receivers  in  the  case  of 
Muir  V.  Whiting  dk  Co.  It  was  their  duty  to  collect  the  assets  of  the  firm, 
and  to  preserve  them  for  the  benefit  of  the  trust.     If  either  of  them  became 
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derelict  in  bis  duty,  it  was  plainly  incumbent  upon  the  other  to  bring  that 
fact  to  th«  knowledge  of  tho  court  whoso  oflScers  they  both  were.  The 
proper  and  the  only  mode  to  do  this  was  by  petition  filed  in  the  case,  and 
addressed  to  the  court.  Tliis  the  appellee  did.  His  act  was,  therefore,  in 
the  due,  ordinary,  and  regular  course  of  justice.  It  was  strictly  within  tho 
line  of  a  proper  proceeding  before  a  tribunal  having  jurisdiction  of  tho  sub- 
ject, and  having  control  of  its  own  offices.  Even  though  tho  words  used  in 
the  petition  are  libelous,  we  think,  with  Mr.  Addison,  that  under  bucIj  cir- 
cumstances no  case  can  be  found  where  a  recovery  has  been  allowed  in  a  suit 
lor  libel  founded  upon  statements  contained  in  such  a  proceeding,  and  tho 
reason  is  obvious.  To  allow  such  suits  to  prevail  would  most  efTcctually 
deter  every  one  from  presenting  a  well-founded  complaint  for  fear  of  being 
pursued  with  'infinite  vexation.'  It  is  better,  therefore,  where  the  state- 
ments are  false,  and  knowingly  false,  to  leave  the  party  injured  to  the  redress 
which  the  criminal  court  may  apply,  than  to  open  the  door  for  the  institution 
of  civil  suits  which  may  be  successfully  used  as  on  elEcient  means  to  obstmct 
the  full  and  fearless  pursuit  and  administration  of  justice." 

Libel  or  Slander  —  Privileqed  Communications. — Words  spoken  in 
a  judicial  proceeding,  whether  by  parties,  counsel,  or  witnesses,  are  privi- 
leged: SUvoart  V.  Hall,  83  Ky.  375;  note  to  Shadden  v.  McElwec,  G  Am.  St. 
Rep.  825-828;  note  to  Byam  v.  Collins,  7  Id.  741.  Every  person  having  rea- 
sonable and  probable  cause  to  believo  that  a  crime  has  been  committed  ha3 
the  right  to  communicate  his  suspicion  to  a  magistrate  having  jurisdiction 
in  tho  premises;  but  the  existence  of  reasonable  and  probable  cause  for  sus- 
picion is  essential  to  make  the  communication  privileged:  Pierce  v.  Oard,  2'i 
Neb.  828. 


Deyeomon  V.  Shaw. 

[60  Maryland,  199.] 

Consideration. — Agreement  to  Pay  the  Expenses  of  Another  Per- 
son, IF  Hb  will  Take  a  Trip  to  Europe,  in  no  way  connected  with 
the  promisor's  business,  is  upon  sufficient  consideration;  and  if  the  prom- 
isee takes  such  trip,  he  may  recover  the  amount  of  his  expenditures 
from  the  promisor. 

Under  a  Common  Count  in  Indebitatus  Assumpsit  the  Plaintiff  ma» 
Recover  Moneys  Due  Him  under  a  Special  Contract.  — It  is  un- 
necessary to  declare  on  such  contract  specially. 

An  Account  Setiled  must  bk  Reoasded  as  Conclusive  between  the 
Parties  in  the  absence  of  proof  showing  errors  of  some  kind. 

Action   against  the  defendants  as  executors  of  John   S. 
Combs,  deceased.     The  plaintifT  appealed. 

/.  Semmea  Devecmon  and  Ferdinand  TFiMianw,  for  the  ap- 
pellant. 

A.  Hunter  Boyd,  for  the  appellees. 

Bryan,  J.     John  Semmes  Devecmon  brought  suit  against 
the  executors  of  John  S.  Combs,  deceased.     He  declared  in 
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the  common  counts,  and  also  filed  a  bill  of  particulars.  After 
judgment  by  default,  a  jury  was  sworn  to  assess  the  damages 
sustained  by  the  plaintiff.  The  evidence  consisted  of  certain 
accounts  taken  from  the  books  of  the  deceased,  and  testimony 
that  the  plaintiff  was  a  nephew  of  the  deceased,  and  lived  for 
several  years  in  his  family,  and  was  in  his  service  as  clerk 
for  several  years.  The  plaintiff  then  made  an  offer  of  testi- 
mony, which  is  thus  stated  in  the  bill  of  exceptions:  "That 
the  plaintiff  took  a  trip  to  Europe  in  1878,  and  that  said  trip 
was  taken  by  said  plaintiff,  and  the  money  spent  on  said  trip 
was  spent  by  the  said  plaintiff  at  the  instance  and  request 
of  said  Combs,  and  upon  a  promise  from  him  that  he  would 
reimburse  and  repay  to  the  plaintiff  all  money  expended  by 
him  in  said  trip;  and  that  the  trip  was  so  taken  and  the 
money  so  expended  by  the  said  plaintiff,  but  that  the  said 
trip  had  no  connection  with  the  business  of  said  Combs;  and 
that  said  Combs  spoke  to  the  witness  of  his  conduct  in  being 
thus  willing  to  pay  his  nephew's  expenses  as  liberal  and  gen- 
erous on  his  part."  On  objection,  the  court  refused  to  permit 
the  evidence  to  be  given,  and  the  plaintiff  excepted. 

It  might  very  well  be,  and  probably  was,  the  case,  that  the 
plaintiff  would  not  have  taken  a  trip  to  Europe  at  his  own 
expense.  But  whether  this  be  so  or  not,  the  testimony  would 
have  tended  to  show  that  the  plaintiff  incurred  expense  at  the 
instance  and  request  of  the  deceased,  and  upon  an  express 
promise  by  him  that  he  would  repay  the  money  spent.  It  was 
a  burden  incurred  at  the  request  of  the  other  party,  and  was 
certainly  a  suflScient  consideration  for  a  promise  to  pay. 
Great  injury  might  be  done  by  inducing  persons  to  make 
expenditures  beyond  their  means,  on  express  promise  of  re- 
payment, if  the  law  were  otherwise.  It  is  an  entirely  different 
case  from  a  promise  to  make  another  a  present,  or  render  him 
a  gratuitous  service.  It  is  nothing  to  the  purpose  that  the 
plaintiff  was  benefited  l)y  the  expenditure  of  his  own  money. 
He  was  induced  by  this  promise  to  spend  it  in  this  way  in- 
stead of  some  other  mode.  If  it  is  not  fulfilled,  the  expendi- 
ture will  have  been  procured  by  a  false  pretense. 

As  the  plaintiff,  on  the  theory  of  this  evidence,  had  fulfilled 
his  part  of  the  contract,  and  nothing  remained  to  be  done  but 
the  payment  of  the  money  by  the  defendant,  there  could  be  a 
recovery  in  indebitatus  assumpsit,  and  it  was  not  necessary  to 
declare  on  the  special  contract.  The  fifth  count  in  the  decla- 
ration is  for  "  money  paid  by  the  plaintiff  for  the  defendants' 
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testator  in  his  lifetime,  at  his  request."  In  the  bill  of  par- 
ticulars we  find  this  item:  "To  cash  contributed  by  me,  J. 
Semmes  Devecmon,  out  of  ray  own  money,  to  defray  my  ex- 
penses to  Europe  and  return,  the  said  John  S.  Combs,  now 
deceased,  having  promised  me  in  1878  *  that  if  I  would  con- 
tribute part  of  my  own  money  towards  the  trip,  he  would  give 
me  a  part  of  his,  and  would  make  up  to  mo  my  part,'  and  the 
amount  below  named  is  my  contribution,  as  follows,"  etc.  It 
seems  to  us  that  this  statement  is  a  sufficient  description  of  a 
cause  of  action  covered  by  the  general  terms  of  the  fifth  count. 
The  evidence  ought  to  have  been  admitted. 

The  defendants  offered  the  following  prayer,  which  the  court 
.granted :  — 

"  The  defendants,  by  their  attorneys,  pray  the  court  to  in- 
struct the  jury  that  there  is  no  sufficient  evidence  in  this  case 
to  entitle  the  plaintiff  to  recover  the  interest  claimed  in  the 
bill  of  particulars,  marked  'Exhibit  No.  1,  Bill  of  Particu- 
lars.' " 

The  only  evidence  bearing  on  this  question  is  the  account 
taken  from  the  books  of  the  deceased,  which  was  offered  in 
evidence  by  the  plaintiff.  This  account  showed  on  its  face  a 
final  settlement  of  all  matters  embraced  in  it.  In  the  ab- 
«ence  of  proof  showing  errors  of  some  kind,  the  parties  must 
be  concluded  by  it  in  all  respects.  We  think  the  prayer  was 
properly  granted. 

Judgment  reversed,  and  new  trial  ordered. 

<30NTRACT3  —  CONSIDERA'TON,  —  DETRIMENT    TO    PaOMISEK    13   A3    SuiTI- 

•CIENT  A3  A  CoNsiDEEATioK  as*  benefit  to  the  promisor:  Bank  etc.  v.  Bridgeri, 
98  N.  C.  67;  2  Am.  St.  Rep.  oil,  and  note  321;  Alabama  etc.  v.  South  and 
North  etc.,  84  Ala.  570;  5  Am.  Sv.  ^ep.  401. 

Accounts  Stated  —  Conclusiven'ess  of:  Borngesser  v.  Hari-ison,  12  Wis. 
544;  78  Am.  Dec.  757;  and  note  to  Lochoood  v.  Tliome,  62  Id.  91.  Where 
parties  Have  settled  and  stated  their  accounts  with  one  another,  each  is 
l>ound  thereby,  unless  ho  can  furnish  clear  proof  of  a  mutual  mistake  or  of 
fraud:  Neffy.  Wooding,  83  Va.  432.  In  an  action  for  an  account,  if  defend- 
ant pleads  final  settlement,  it  is  the  duty  of  the  court  to  have  this  issue  de- 
tcrniiued  before  ordering  a  reference  for  account:  Quarks  v.  Jenkins,  98 
N.  C.  258. 

Assumpsit. — O.ne  may  Declare  in  Assumpsit,  and  Seek  to  Recoter 
ON  Strength  of  a  special  contract,  but  he  will  bo  bound  by  it:  Baltimore  etc. 
R.  n.  Co.  V.  Rathhone,  1  W.  Va.  87;  85  Am.  Dec.  60-1.  Where  one  has  paid 
to  another  money  on  a  contract,  and  subsequently  there  has  been  a  rescission 
of  tlio  contract  entitling  the  former  to  recover  back  part  of  the  money  so 
paid,  ho  may  do  so  upon  account  for  money  had  and  received:  Evana  v. 
Oivetvs,  22  Fla.  476. 
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[69  Maryland,  267.1 

Passenoeb  Who  Leiaves  a  Street-car  on  Which  He  was  Kn>iNa  with- 
out advising  the  person  in  charge  that  he  left  it  temporarily  and  intend- 
ing to  return  and  claim  his  place,  ceases  to  be  a  passenger,  and  loses  his 
right  to  be  protected  as  such. 

If  Street-car  Driver  Leaves  his  Car  and  Assaults  One  Who  had 
BEEN  A  Passenger  thereon,  but  who  had  left  the  car  and  was  then 
walking  on  the  street,  the  comoany  is  not  answerable  for  such  assault, 
although  it  arose  out  of  an  altercation  in  the  car,  and  the  person  assaulted 
had  left  the  car  for  the  purpose  of  walking  to  the  company's  oflBce  to  re- 
port the  driver  for  alleged  misconduct.  The  act  of  the  driver  is  not 
within  the  scope  of  his  authority.  The  contract  of  carriage  terminated 
when  the  passenger  left  the  car. 

Action  to  recover  damages  for  a  battery  of  the  plaintifif  by 
a  servant  of  the  defendant.  The  court,  at  the  instance  of  the 
plaintiff,  instructed  the  jury  as  follows:  "1.  If  the  jury  find, 
from  the  evidence,  that  the  plaintiff  was  a  passenger  upon  the 
defendant's  car,  and  had  gotten  thereon  at  the  corner  of  Lan- 
caster Street  and  Broadway,  to  ride  to  the  corner  of  Preston 
and  North  streets,  and  had  paid  his  fare,  and  that  the  conduct 
of  the  plaintiff,  as  such  passenger,  was  becoming  and  proper, 
and  that  the  driver  and  conductor  of  the  said  car  used  abusive 
and  insulting  language  to  the  said  plaintiff,  and  threatened 
even  to  strike  him,  and  offered  him  other  indignities  while  he 
was  upon  said  car,  and  that  the  plaintiff,  when  the  said  car 
approached  the  office  of  the  superintendent  of  said  defendant, 
left  said  car  to  report  the  conduct  of  said  driver  and  conductor 
to  the  proper  officer  of  said  defendant,  intending  to  return  to 
said  car  after  making  such  report,  and  continue  to  ride  thereon 
to  his  destination,  and  that  the  said  driver  and  conductor  fol- 
lowed the  plaintiff  and  assaulted  and  beat  him,  then  their  ver- 
dict must  be  for  the  plaintiff.  2.  If  the  jury  find  for  the 
plaintiff  under  the  first  prayer  of  the  plaintiff,  they  should 
award  the  plaintiff  such  sum  as  damages  as  will  compen- 
sate him  for  the  injury  to  him  pecuniarily,  to  his  person, 
his  feelings,  and  character,  arising  from  the  unlawful  act  of 
the  defendant."  To  both  of  these  instructions  the  defendant 
excepted.  The  defendant  asked  for  instructions  to  the  effect 
that  if  the  assault  was  committed  on  the  sidewalk  by  the 
driver,  who  had  left  his  car  for  that  purpose,  then  the  assault 
was  not  in  the  scope  of  his  authority;  and  the  defendant  is 
not  answerable  therefor  unless  it  was  made  by  its  direction. 
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The  court  refused  to  give  the  defendant's  instructiona.   Verdict 
and  judgment  for  plaintifif. 

Oeorge  Blahistone  and  T.  W.  Blakistone,  for  the  appellant. 
Joseph  Pollard  and  H.  W.  Latane,  for  the  appellee. 

Irvinq,  J.  This  is  a  suit  for  personal  injuries  received  by 
the  appellee  at  the  hands  of  the  conductor  and  driver  of  the 
appellant's  street-car,  at  a  time  when  the  appellee  contends 
he  was  a  passenger,  and  as  such  entitled  to  the  protection  of 
the  appellant  from  the  violence  of  its  employee. 

The  questions  in  the  case  are,  Was  there  such  evidence  in 
the  case  of  the  appellee  being  a  passenger  of  appellant  when 
the  assault  was  committed,  and  of  the  conductor  acting  in  the 
line  of  his  duty  and  scope  of  his  employment,  as  justified  the 
court  in  refusing  the  prayer  of  the  appellant,  that  there  was  no 
legally  suflScient  evidence  in  the  cause  to  enable  the  jury  to 
find  for  the  plaintiff? 

The  evidence  shows  that  the  appellee  entered  the  appellant's 
car  at  the  corner  of  Broadway  and  Lancaster  Street,  intending 
to  ride  to  the  corner  of  Preston  and  North  streets,  near  which 
the  appellee  lived;  and  to  which  point  he  was  accustomed  to 
ride  on  the  defendant's  cars,  and  had  been  almost  daily  in  the 
habit  of  riding  for  several  years  in  returning  from  his  work. 
On  this  occasion,  as  the  car  turned  into  Preston  Street,  several 
ladies  got  into  the  car,  and  as  it  was  full,  the  appellee  arose 
and  gave  his  seat  to  a  lady,  and  stood  in  front  of  the  seat 
whicli  he  had  occupied.  Whilst  he  was  so  standing,  the  driver, 
who  was  also  conductor,  and  the  only  officer  of  the  car,  opened 
the  door  and  said  to  appellee:  "Captain,  I  want  you  to  sit 
down."  The  appellee  replied,  "  I  have  given  my  seat  to  this 
lady,  and  there  is  no  other;  when  I  can  get  a  seat  I  will  sit 
down."  To  this  the  driver  replied  with  profane  and  abusive 
language,  and  told  the  plaintiff  (the  appellee)  "  that  if  ho 
would  get  off  the  car  he  would  fight  him.  To  this  the  appel- 
lee simply  replied,  "  When  we  get  to  the  office  of  the  company 
I  will  report  you."  The  office  of  the  company,  according  to 
the  proof,  was  at  the  stables  where  the  car  stopped  for  a  change 
of  horses,  which  the  appellee  knew.  It  was  "on  the  south 
side  of  Preston  Street,  west  of  Greenmount  Avenue,  six  blocks 
west  of  Caroline  Street,  and  about  one  block  east  of  North 
Street."  The  entrance  to  the  oflice  was  on  Barclay  Street. 
Just  after  the  car  crossed  Greenmount  Avenue,  and  at  its  west 
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side,  it  was  stopped  for  some  ladies  to  get  off.  The  appellee 
also  got  off  at  that  point,  intending,  as  he  said,  to  go  to  the 
oflBce  of  the  company  (which  was  not  yet  reached),  and  re- 
port the  driver  while  the  horses  were  being  changed,  and  then 
to  resume  his  seat  in  the  car.  The  car  started  on  again,  and 
the  driver,  seeing  the  appellee  going  towards  the  office,  again 
stopped  the  car  before  it  had  quite  reached  the  point  for  stop- 
ping to  change  the  horses,  and  jumped  from  the  car  from  the 
front  platform  with  the  iron  brake  belonging  to  the  car  in  his 
hand,  and  went  straight  across  the  street  and  intercepted  the 
plaintiff  on  the  public  sidewalk  at  the  mouth  of  an  alley  which 
runs  south  from  Preston  Street,  and  exclaiming  to  the  appel- 
lee, "God  damn  you,  I'll  give  you  something  to  report,'^ 
struck  him  twice  with  the  brake.  The  first  blow  felled  him 
to  his  knees,  when  the  conductor  struck  him  again,  and  was 
prevented  from  giving  a  third  blow  by  being  seized  by  a  police- 
officer.  Both  blows  were  on  the  appellee's  head,  and  he  was 
considerably  hurt.  Appellant  admits  that  if  the  appellee  was 
a  passenger  at  the  time,  the  company  was  bound  to  protect 
him  from  injury  from  its  employees  or  the  ill  usage  of  stran- 
gers in  the  vehicle;  but  the  appellant  contends  that  not  only 
had  the  appellee  ceased  to  be  a  passenger,  but  that  the  driver 
by  stopping  the  car  and  leaving  the  horses  standing  in  the 
street,  and  proceeding  to  the  sidewalk  to  assault  the  appellee, 
violated  his  duty  and  stepped  aside  from  the  line  and  scope  of 
his  employment,  and  that  consequently  the  appellant  was  not 
answerable  for  his  conduct. 

Judge  Cooley,  in  his  work  on  torts,  page  535,  says:  "The 
liability  of  the  master  for  intentional  acts  which  constitute 
legal  wrongs  can  only  arise  when  that  which  is  done  is  within 
the  real  or  apparent  scope  of  the  master's  business.  It  does 
not  arise  when  the  servant  has  stepped  aside  from  his  employ- 
ment to  commit  a  tort  which  the  master  neither  directed  in 
fact,  nor  could  be  supposed,  from  the  nature  of  his  employ- 
ment, to  have  authorized  or  expected  the  servant  to  do."  He 
illustrates  his  meaning  by  this  statement:  "  So  if  the  con- 
ductor of  a  train  of  cars  leaves  his  train  to  beat  a  personal 
enemy,  or  from  mere  wantonness  to  inflict  any  injury,  the  dif- 
ference between  his  case  and  that  in  which  the  passenger  is 
ejected  from  the  cars  is  obvious.  The  one  is  a  trespass  he  has 
stepped  aside  to  commit,  tlie  other  is  committed  in  the  course 
of  his  employment."  The  statement  of  the  law  by  this  emi- 
nent jurist  seems  to  be  supported  by  direct  decision:  Crocker 
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V.  New  London  etc.  R.  R.  Co.,  24  Conn.  249;  Pittsburgh  etc. 
Pass.  R.  R.  Co.  V.  Donohue,  70  Pa.  St.  119;  Evansville  R.  R. 
Co.  V.  Baum,  26  Ind.  70;  Wright  v.  Wilcox,  19  Wend.  343. 

The  supreme  court  of  the  United  States,  in  New  Jersey 
Steambual  Co.  v.  Brockctt,  121  U.  S.  645,  decide  unequivocally 
that  the  carrier  of  passengers  must  protect  his  passengers 
from  the  violence  of  the  carrier's  employees,  as  also  from  that 
of  other  passengers;  but  there  is  nothing  in  the  decision  in 
conflict  with  the  doctrine  that  to  render  liable  the  employee 
must  be  at  the  time  acting  in  the  employment  of  the  railroad, 
and  within  the  line  of  his  duty,  and  the  decision  assumes 
that  the  party  injured  is  a  passenger  when  injured;  for  that 
was  the  fact  in  the  case.  That  case  only  decides  that  the 
carrier  is  liable  for  the  act  of  his  servant  engaged  in  the  act 
of  executing  the  contract  for  the  transport  of  the  passenger. 
To  bring  this  case  within  the  operation  of  the  rule  thus  laid 
down,  and  no  doubt  rightly,  it  should  appear  from  the  proof 
that  the  appellee  was  a  passenger  at  the  time,  and  that  the 
driver  was  executing  the  contract  for  transportation. 

When  the  appellee  entered  this  street-car,  it  does  not  appear 
he  had  a  ticket  to  any  particular  point.  Upon  entering  the 
car,  according  to  the  well-understood  arrangement,  the  carrier 
was  bound  to  take  the  passenger  for  the  stipulated  fare  to 
any  point  within  the  termini  of  the  road  where  he  might  de- 
sire to  alight.  Whenever  the  passenger  did  alight,  that  con- 
tract was  at  an  end,  unless  his  alighting  was  well  understood 
by  the  carrier's  agent  to  be  rightful  and  temporary,  and  that 
he  was  to  resume  his  seat.  He  says  he  alighted  for  a  purpose, 
and  intended  to  resume  his  place  in  the  car,  and  continue  his 
journey;  but  this  purpose  was  not  communicated  to  or  as- 
sented to  by  the  driver  and  conductor.  After  he  had  alighted 
and  walked  a  square,  could  he  resunic  his  place  in  the  car 
without  paying  another  fare  without  the  assent  of  the  conduc- 
tor? Would  the  conductor  be  justified  in  omitting  to  demand 
smother  fiire?  We  think  not.  Had  he  remained  in  the  car 
until  the  stables  were  reached  and  the  horses  were  being 
changed,  the  carrier  would  have  understood  his  journey  was 
not  completed;  and  whilst  the  horses  were  being  changed,  he 
v.ould  still  have  been  regarded  as  a  passenger,  and  would 
have  been  entitled  to  protection  as  against  the  employees  if  he 
then  had  gone  into  the  office  to  execute  his  declared  purpose 
to  report,  if  Keokuk  N.  Line  Packet  Co.  v.  True,  88  111.  608,  Jef- 
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fersonville  etc.  R.  R.  Co.  v.  Riley,  39  Ind.  568,  and  State  v.  Grand 
Trunk  R'y,  58  Me.  176,  correctly  lay  down  the  law.  Those 
cases  only  establish  that,  while  the  car  or  boat  may  actually 
stop,  the  passenger  need  not  confine  himself  to  the  boat,  car, 
or  vehicle  in  order  to  preserve  his  relation  and  rights  as  a 
passenger.  But  that  is  not  the  case  here;  the  appellee  volun- 
tarily alights  a  square  or  block  away  from  where  the  car  will 
stop  to  change  horses,  and  takes  his  place  with  other  pedes- 
trians on  the  sidewalk  of  the  street.  The  carrier  had  a  right 
to  regard  his  contemplated  trip  as  ended  and  contract  exe- 
cuted. He  was  no  longer  being  carried  as  a  passenger,  but 
was  walking  on  the  street.  Being  discovered  in  this  act,  the 
driver,  whose  conduct  was  most  outrageous,  and  deserved  the 
dismissal  from  service  which  followed,  stopped  his  horses,  left 
his  car  in  the  street,  and  pursuing  him,  inflicted  the  injury 
complained  of.  True,  he  had  been  insulted  in  the  car;  but 
he  was  not  assaulted  in  the  car.  He  was  not  forced  to  leave 
the  car  or  ejected  from  it.  He  voluntarily  left  when  a  place 
was  made  for  him  to  sit  down  by  several  ladies  leaving  the 
car.  No  matter  what  his  intention  was  as  to  resuming  hi& 
place  and  finishing  his  contemplated  journey,  it  was  not  an- 
nounced nor  assented  to.  The  contract  was  to  carry  him  as 
long  as  he  staid  in  the  car  to  the  end  of  the  route,  —  not  to 
let  him  ride  and  walk  alternately  as  he  chose.  Whilst  the 
contract  of  carriage  continues,  the  passenger  must,  to  some 
extent,  be  subject  to  the  carrier's  control.  The  liability  for 
his  safety,  and  even  for  his  conduct  to  co-passengers,  so  re- 
quires. When  he  left  the  car,  the  carrier  was  certainly  not 
liable  for  his  conduct  on  the  street,  nor  for  the  conducl  of  a 
stranger  to  him  on  the  street.  Why,  then,  should  the  appel- 
lant be  answerable  for  the  assault  if  its  driver,  who  actually 
stopped  his  team,  and  left  it  in  the  street  with  his  passengers 
unguarded,  in  order  that  he  might  pursue  his  victim  and 
knock  him  down.  In  doing  this,  he  cannot  be  regarded  as 
acting  within  the  sphere  of  his  duty  or  scope  of  his  authority. 
He  left,  and  stepped  aside  from  both  in  order  to  gratify  his 
spleen;  and  upon  the  authorities  already  cited,  we  cannot 
doubt  that  it  was  error  to  hold  the  appellant  responsible. 

The  first  prayer  of  the  appellant  ought  to  have  been  granted, 
and  the  case  taken  from  the  jury.  It  follows,  of  course,  that 
the  plaintiff's  prayers  were  erroneously  granted. 

Judgment  reversed. 
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Master  and  Servant.  —Limitation  of  Master's  Liability  for  Acn 
OF  Servant:  Note  to  ^ftt3e  v.  iStern,  3  Am.  St.  Rep.  87. 

Master  and  Servant  —  Whether  Act  of  Servant  was  in  Line  of  bis 
Duty  or  not:  Note  to  St.  Louis  etc.  v.  Hendriclca,  3  Am.  St.  Rep.  223. 

Master  and  Servant.  —  Liability  of  Master  for  the  Torts  of  bu 
Servants:  Note  to  Ilusaey  v.  Norfolk  etc.  R.  R.  Co.,  2  Am.  St.  Rep.  317. 


New  York,  Philadelphia,  and  Norfolk  Kail- 
road  Company  v.  Coulbourn. 

(69  Maryland,  860.1 
Railruads.  —  Before  Starting  a  Train  or  Car  Which  One  has  En- 
tered for  a  Lawful  Purpose,  aa  where  au  employee  has  entered  a 
pay-car  to  obtaiu  his  wages,  ho  must  be  afforded  a  reasoaablo  time  to 
transact  his  business,  and  given  proper  warning  of  the  purpose  of  put- 
ting the  train  in  motion,  to  enable  liim,  by  tho  use  of  reasonable  dili- 
gence and  care,  to  leave  the  car  without  risk  of  injury  to  himself  in 
getting  off. 

JUMPLNO     FROM   A   CaR    MoVINO    AT    THE    RaTE   OF   FiVB   MiLES    AN     HOUR 

does  not  necessarily  constitute  negligence.  The  jury,  in  determining 
whether  a  person  who  so  jumped  was  gxiilty  of  contributory  negligence, 
are  entitled  to  take  into  consideration  all  tho  facts  and  circumstancea 
of  the  case,  and  to  determine  from  them  whether  he  acted  as  a  reason- 
ably cautious  man  would  under  like  circumstances. 

Action  to  recover  of  defendant,  the  railroad  conijjany,  com- 
pensation for  injuries  received  by  the  plaintiff  in  alighting 
from  defendant's  car.  The  second  instruction,  given  at  the 
request  of  plaintiff,  and  criticised  by  defendant's  counsel  as 
being  too  general,  was  as  follows:  "2.  If  the  jury  shall  find 
as  stated  in  the  plaintiff's  first  prayer,  in  estimating  ti)e 
damages,  they  may  take  into  consideration  the  physical  and 
mental  sufferings  of  the  plaintiff,  the  loss,  if  any,  he  may  have 
sustained  by  reason  of  his  confinement  in  consequence  of  his 
injury,  such  compensation  as  the  jury  may  think  he  is  enti- 
tled to  because  of  his  pain  and  suffering  during  his  confine- 
ment in  consequence  of  the  injury,  and  such  sum  as  the  jury 
may  think  a  fair  and  reasonable  compensation  for  any  injury 
they  may  find  he  has  sustained,  and  if  he  has  received  in- 
jury, they  may  consider  whether  the  injury  is  permanent  in 
its  nature  or  not,  and  assess  the  damages  accordingly."  The 
substance  of  the  instruction  asked  by  defendant  and  denied 
by  the  trial  court  appears  in  the  opinion.  Verdict  and  judg* 
nient  for  the  plaintiff. 
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Henry  Page  and  J.  W.  Crisfield,  for  the  appellant. 
Joshua  W.  Miles  and  James  U.  Dennis,  for  the  appellee. 

Alvey,  J.  This  was  an  action  by  the  appellee  against  ihz 
appellant  to  recover  for  an  injury  sustained  by  the  former, 
caused,  as  it  is  alleged,  by  the  negligence  of  the  latter.  The 
accident  occurred  on  the  11th  of  March,  1887,  at  Marion  Sta- 
tion, on  a  branch  road  of  the  defendant.  The  plaintiff  had 
been  in  the  employ  of  the  defendant,  but  had  left  the  service 
before  the  accident  occurred.  The  defendant  was  indebted  to 
the  plaintiff  on  account  of  service  rendered,  and  when  the 
defendant's  pay-car  came  to  the  station  to  pay  ofif  employees, 
the  plaintiff,  in  company  with  the  station-agent,  entered  the 
car  to  receive  the  amount  due  him;  and  immediately  after 
the  amount  was  paid  him,  the  car  started,  and  while  moving, 
the  plaintiff  jumped  off  and  broke  his  leg.  The  testimony 
varies  as  to  the  length  of  time  the  car  stopped  at  the  station; 
some  of  the  witnesses  say  about  two  minutes,  and  others  from 
two  to  four  minutes.  The  plaintiff  jumped  from  the  car-step, 
which  is  said  by  some  of  the  witnesses  to  be  about  two  and 
a  half  or  three  feet  from  the  ground.  When  the  plaintiff 
jumped  off,  the  car  had  passed  the  end  of  a  high  platform, 
and  was  moving,  according  to  the  testimony  of  some  of  the 
witnesses,  at  the  rate  of  about  four  and  a  half  to  five  miles  to 
the  hour. 

There  was  no  question  raised  as  f  j  the  legal  sufificiency  of 
the  evidence  to  be  submitted  to  the  jury.  The  two  questions 
submitted  to  the  jury  upon  the  evidence,  by  the  instructions 
given,  were:  1.  Whether  there  was  sufficient  time  allowed,  or 
warning  given,  of  the  starting  of  the  car,  to  enable  the  plain- 
tiff, by  the  use  of  reasonable  care,  to  get  from  the  car  in 
safety?  and  2.  Whether  he  did  exercise  reasonable  care  in  his 
attempt  to  get  off  the  car,  under  the  circumstances  of  the 
case? 

The  plaintiff  entered  the  care  for  a  lawful  purpose,  and 
was  therefore  rightfully  in  the  car  for  such  time  as  was  rea- 
sonably eufiicient  to  enable  him  to  transact  the  business  for 
which  he  entered  it.  The  defendant,  by  its  agents  and  ser- 
vants, was  bound  to  afford  reasonable  time  for  the  transaction 
of  the  business  before  moving  the  train,  and  was  also  bound 
to  give  proper  warning  of  the  purpose  to  put  the  train  in  mo- 
tion, to  enable  the  plaintiff,  by  the  use  of  reasonable  caru  and 
diligence,  to  leave  the  car  without  risk  of  injury  to  himself  in 
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the  act  of  getting  off.  If  the  defendant  was  negligent  in  the 
observance  of  these  reasonable  and  necessary  precautions,  and 
such  negligence  caused  the  injury  to  the  plaintiff,  then,  unless 
it  be  shown  that  the  plaintiff,  by  his  own  want  of  care,  directly 
contributed  to  the  production  of  the  injury,  the  defendant  be- 
came liable:  Doss  v.  Missouri  etc.  R.  R.  Co.,  59  Mo.  27.  The 
question  of  the  negligence  of  the  defendant,  and  also  that  of 
the  contributory  negligence  of  the  plaintiff,  appear  to  have 
been  very  distinctly  and  fairly  put  to  the  jury  in  the  first  and 
third  of  the  prayers  of  the  plaintiff,  and  the  third  prayer  of 
the  defendant,  granted  by  the  court,  and  by  the  substituted 
instruction  of  the  court,  in  lieu  of  the  first  and  second  prayers 
offered  by  the  defendant.  Indeed,  by  these  instructions,  the 
whole  law  of  the  case  was  fully  and  fairly  presented  for  the 
guidance  of  the  jury;  and  we  discover  no  error  in  the  rulings 
thus  made  for  which  the  judgment  below  should  be  reversed. 

The  second  prayer  of  the  plaintiff  related  to  the  measure  of 
damages,  and  was  granted  by  the  court,  and  we  do  not  under- 
stand that  there  is  any  specific  error  assigned  in  respect  to 
that  prayer,  except  that  it  is  said  to  be  too  general  and  indefi- 
nite. But  wo  fail  to  perceive  that  it  is  liable  to  such  an  objec- 
tion. 

The  court  rejected  the  defendant's  fourth  prayer,  and  in  so 
doing  we  think  it  committed  no  error.  By  that  prayer  the 
court  was  asked  to  instruct  the  jury,  that  if  they  should  find 
that  the  car  was  moving  at  least  at  the  rate  of  five  miles  an 
hour  at  the  time  the  plaintiff  jumped  therefrom,  then  such 
act  of  the  plaintiff  was  negligence  on  his  part,  and  their  ver- 
dict should  be  for  the  defendant.  This  prayer  excluded  from 
consideration  all  the  facts  and  circumstances  of  the  case 
under  which  the  plaintiff  acted,  except  the  single  fact  that  he 
jUmped  from  the  car  when  it  was  moving  at  the  rate  of  five 
miles  per  hour;  and  if  the  jury  should  find  that  fact,  then 
the  court  was  asked  to  say,  as  matter  of  law,  there  was  such 
negligence  on  the  part  of  the  plaintiff  as  would  preclude  his 
right  to  recover  without  regard  to  the  other  facts  of  the  case. 
But,  in  our  opinion,  all  the  facts  and  circumstances  of  the 
case  were  properly  left  to  the  consideration  of  the  jury;  and 
it  was  for  them  to  determine,  as  matter  of  ^act,  whether  the 
plaintiff,  in  jumping  from  the  car,  acted  as  a  reasonably  cau- 
tious man  would  do  under  like  circumstances.  This  is  the 
principle  announced  by  this  court  in  the  case  of  Cumberland 
Valley  R.  R.  Co.  v.  Maugaiu,  Gl   Md.  53,  and  the   decision  of 
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that  case  is  well  supported  by  authority.  It  is  doubtless  a 
well-settled  general  principle,  that  if  a  passenger,  or  other 
person  lawfully  on  a  train,  without  any  direction  from  the 
conductor,  or  other  person  in  authority  over  the  train,  volun- 
tarily incurs  danger  by  jumping  from  the  train  while  in 
motion,  the  railroad  company  is  not  responsible  for  injury 
resulting  therefrom.  But  if  the  motion  of  the  train  is  so  slow 
that  the  danger  of  jumping  ofif  is  not  reasonably  apparent, 
and  the  passenger,  or  other  person,  acts  under  the  direction  of 
the  conductor  or  other  person  in  authority,  then  the  defense  of 
contributory  negligence  is  unavailing;  and  it  is  for  the  jury 
to  determine  whether  the  danger  of  leaving  or  boarding  a 
train  when  in  motion  is  so  apparent  as  to  make  it  the  duty  of 
the  passenger  or  other  person  to  desist  from  the  attempt: 
Wharton  on  Negligence,  sec.  380;  Johnson  v.  Railroad  Co.,  70 
Pa.  St.  857.  The  question,  as  one  of  fact,  dependent  upon  all 
the  circumstances  of  the  case,  was  fairly  submitted  to  the 
jury  by  the  granting  of  the  defendant's  third  prayer  and  the 
substituted  instruction  given  by  the  court. 
Finding  no  error,  we  affirm  the  judgment. 

Railways  —  Common  Cabriebs  —  Must  Allow  Reasonable  Time  for 
Passengers  to  leave  the  cars  at  their  destinations:  Toledo  etc.  v.  Baddeley, 
54  111.  19;  5  Am.  Rep.  71;  Hurt  v.  St.  Louis  etc.  R'y,  94  Mo.  255;  4  Am.  St. 
Rep.  374,  and  cases  cited  iu  note  381;  Raben  v.  Central  etc.  R'y,  73  Iowa, 
579;  5  Am.  St.  Rep.  708,  and  note. 

Railways  —  Persons  GETTiNa  off  Moving  Trains:  See  note  to  Hurt  v. 
St.  Louis  etc.  R'y,  4  Am.  St.  Rep.  381.  Hunter  v.  C.  <fr  8.  V.  R.  R.  Co.,  112 
N.  Y.  371,  8  Am.  St.  Rep.  752,  is  hardly  in  accord  with  the  principal  case. 
It  was  there  held  that  one  who  attempted  to  board  a  train  then  moving  from 
four  to  six  miles  per  hour  must,  as  a  question  of  law,  be  adjudged  guilty  of 
contributory  negligence  suflScient  to  preclude  hia  recovery  for  an  injury  suf- 
fered, though  the  conductor  told  him  "  to  jump  on  if  he  waa  going." 


Bowie  v.  Hall. 

[69  Maryland,  4.'?3.1 
Stipplation  in  a  Promissory  Note  to  Pay  All  Costs  and  Expenses  of 
Collection,  including  attorneys'  commissions,  if  the  note  should  not 
be  paid  at  maturity,  is  valid  and  enforceable. 

William  Stanley,  for  the  appellant. 

Miller,  J.  In  this  case,  suit  was  brought  by  the  payee 
against  the  makers  of  the  following  note  or  instrument  in 
writing:  — 

Am.  St.  Rep.,  Vol.  IX.  — 28 
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"  $1,060.  Uppeu  Marlboro,  May  4,  1887. 

"  Three  months  after  date,  we  jointly  and  severally  promise 
to  pay  to  Francis  M.  Bowie,  at  the  National  Bank  of  the  Re- 
public of  Washington,  D.  C,  the  sum  of  one  thousand  and 
sixty  dollars,  value  received,  with  interest.  And  we  further 
promise  that  if  said  note  is  not  paid  at  maturity,  we  will  pay 
all  cost  or  expense  of  collecting  the  same,  including  attorneys' 
commissions,  the  same  to  be  calculated  and  included  in  the 
judgment  recovered  upon  said  note  in  case  of  suit. 

"  C.  Hall. 
•*  H.  W.  Clagett." 

All  errors  in  pleading  were  waived;  but  before  the  trial  day 
one  of  the  defendants  paid  the  full  amount  of  the  note  and 
interest,  but  refused  to  pay  attorneys'  fees.  This,  therefore, 
was  the  only  question  in  controversy  to  be  decided  by  the 
<;ourt.  The  court  below  decided  against  the  recovery,  and 
gave  judgment  in  favor  of  the  defendants.  From  that  judg- 
ment the  plaintiflf  has  appealed. 

In  Maryland  Fertilizing  etc.  Co.  v.  Newman,  60  Md.  584,  this 
court  held  that  a  similar  stipulation  destroyed  the  negotiabil- 
ity of  the  note,  but  by  no  means  decided  that  it  was  a  void 
contract.  On  the  contrary,  after  citing  the  cases  of  Bullock  v. 
Taylor,  39  Mich.  137,  and  Witherspoon  v.  Musselman  etc.,  14 
Bush,  214,  where  a  contract  of  this  character  in  a  note  had 
been  treated  as  a  stipulated  penalty,  and  declared  void,  the 
■court  said:  "But  to  declare  such  stipulations  void  in  order  to 
maintain  the  negotiable  character  of  the  note  is  certainly  a 
fitrong  thing  for  the  court  to  do,  unless  it  clearly  contravened 
some  established  principle  of  law.  Parties  have  the  right  to 
make  their  contracts  in  what  form  they  please,  provided  they 
consist  with  the  law  of  the  land;  and  it  is  the  duty  of  the 
courts  so  to  construe  them,  if  possible,  as  to  maintain  them  in 
their  integrity  and  entirety.  While  the  instrument  under 
consideration  may  not  be  a  valid  negotiable  promissory  note, 
it  does  not  by  any  means  follow  that  it  is  not  a  valid  contract 
of  anotlicr  description."  The  court  then,  though  they  afliruicd 
the  judgment,  remanded  the  cause  in  order  to  allow  the  plain- 
tiff lo  amend  his  declaration,  and  to  declare  on  the  special 
agreement  as  assignee  thereof,  instead  of  suing,  as  he  had 
done,  as  indorsee  of  the  note.  And  in  Maus  v.  McKcllip,  38 
Md.  238,  a  like  stipulation  in  a  mortgage  was  expressly  up- 
held. 

But  even  if  the  question  were  a  new  one,  we  can  discover 
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no  ground  whatever  upon  which  to  declare  such  a  contract 
void.  In  the  case  before  us,  the  interest  on  the  sum  lent,  up 
to  the  maturity  of  the  note,  is  less  than  half  the  most  reason- 
able commissions  the  lender  will  have  to  pay  an  attorney  for 
Collecting  it  by  suit  or  otherwise.  So  that,  by  default  of  the 
borrower,  he  would  lose  all  the  interest  and  part  of  the  prin- 
cipal. What  possible  objection  can  there  be  in  allowing  par- 
tics  to  contract  against  a  result  like  that?  In  our  judgment 
such  contracts  violate  no  principle  of  law  or  public  policy 
It  seems  to  us  simply  a  stipulation  intended  to  secure  punc 
tuality  in  the  performance  of  the  contract,  and,  as  such,  con- 
tains no  element  of  oppression  to  the  borrower.  Its  tendency, 
in  fact,  is  to  help  him  to  borrow  at  a  less  rate  of  interest,  as 
punctuality  in  payment  is  usually  taken  into  consideration 
in  fixing  the  terms  of  a  loan.  Nor  can  it  be  regarded  as  a 
cover  to  usury,  for  its  efiFect  is  clearly  not  to  put  any  money 
above  the  legal  rate  of  interest  into  the  pocket  of  the  lender, 
but  merely  to  enable  him  to  get  back  his  money,  with  legal 
interest,  and  nothing  more. 

We  are  not  aware  of  any  case  in  which  such  a  contract  has 
come  before  an  English  court;  and  this  may  result  from  what 
we  believe  to  be  the  fact,  that  the  practice  of  remunerating 
attorneys  and  solicitors  for  their  professional  services  by  a 
certain  percentage  on  money  collected  by  them  for  their 
clients  by  suits  in  court  has  never  prevailed  in  England.  In 
this  country,  however,  such  a  practice  has  been  commonly 
adopted.  Contracts,  therefore,  like  the  present  are  not  un- 
usual here,  and  have  become  numerous  in  recent  times.  In 
some  cases,  their  validity  has  been  denied  by  the  courts;  but 
it  seems  they  are  sustained  by  a  decided  preponderance  of 
authority.  Counsel  for  appellant  has,  with  commendable 
diligence,  collected  a  number  of  authorities  sustaining  them 
(which  wo  give),  and  doubtless  others  to  the  same  effect  may 
bo  found:  Hulingx.  Drexell,  7  Watts,  129;  McAllister^ s  Appeal, 
59  Pa.  St.  204;  Smith  v.  Silvers,  32  Ind.  321;  Clawson  v.  Mun- 
son,  55  111.  394;  Camp,  Glover,  &  Co.  v.  Randle  &  Co.,  81  Ala. 
240;  Miner  v.  Paris  Exchange  Bank,  53  Tex.  559;  McGill  v. 
Griffin,  32  Iowa,  445;  Chase  v.  Whitmore,  68  Cal.  545;  Peyser 
V.  Cole,  11  Or.  39.  We  are,  therefore,  of  opinion  the  learned 
court  below  was  in  error  in  refusing  to  allow  the  plaintiff  to 
recover  these  commissions  in  this  case. 

Judgment  reversed,  and  new  trial  awarded. 
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Neootiablf.  Instrcmevts — Promissory  Notes  —  SriPfLATiori  for  At- 
tornbt's  Fees.  —  Provisions  for  ten  per  cent  attorney's  feo  for  collecting 
notes  renders  thoni  non-uogotiablc:  Maryland  etc.  v.  Newman,  GO  Md.  584; 
45  Am.  Rop.  750;  Johnston  v.  Speer,  92  Pa.  St.  227;  37  Am.  Rep.  G75;  Mor- 
gan V.  Edward",  53  Wis.  599;  40  Am.  Rep.  781;  Woods  v.  Nortii,  84  Pa.  St. 
407;  24  Am.  Rep.  201;  contra.  Trader  v.  Cliidester,  41  Ark.  242;  48  Am. 
Rep.  38;  Seaton  v.  Scoville,  18  Kan.  433;  20  Am.  Rep.  779;  Stontman  v.  Pyle, 
35  Ind.  103;  9  Am.  Rep.  637;  Oaar  v.  Lotusville  etc.,  11  Bush,  180;  21  Am. 
Rep.  209,  and  note  212;  Nickeraon  v.  Sheldon,  33  111.  372;  85  Am.  Dec.  280. 
A  Btii)ulatiou  iu  a  proiuissory  noto  for  a  stipulated  attorney's  fee  at  ten  per 
cent  upon  the  amount  found  duo  ia  of  no  legal  effect,  and  the  court  will  not 
enforce  it:  Kimball  v.  Moir,  15  Or.  427.  In  an  action  for  the  cancellation  of 
a  note,  which  provided  for  attorney's  fees,  and  a  mortgage,  the  proceeds  of 
which  were  claimed  both  by  defendant  and  intervener,  where  it  was  agreed 
that  plalutiiT  should  pay  intervener  the  amount  due,  and  that  mortgage  and 
note  should  bo  canceled,  the  court  correctly  refused  to  allow  defendant  any 
attorney's  fees:  MrCormick  v.  Lundburg,  74  Iowa,  558.  An  instrument, 
"Promise  to  pay  additional  sum  of  ten  per  cent  attorney  fee,"  etc.,  wa» 
held  not  to  be  a  promissory  note:  First  National  Bank  v.  Oay,  63  Mo.  33;  21 
Am.  Rep.  430. 


State  v.  Baltimore  and  Ohio  Railroad  Company. 

rC9  Maryland,  494.] 

Neolioencb  is  not  to  bb  Imputeu  to  a  RaiiuBOad  Company  from  thb 
Fact  that  an  Engine  and  Tender  were  Running  Backward  on  a 
track  through  the  country,  where  people  were  not  expected  and  had  no 
right  to  be  on  such  track. 

Febson  Walking  on  a  Railroad  Track  la  a  Trespasser,  and  tub  Com- 
pany's Servants  are  under  No  Obliqation  to  keep  a  lookout  for  hi» 
protection. 

Person  Walking  on  a  Railroad  Track  must  Look  and  Listen  for 
Approaching  Trains.  —  His  failure  to  do  so  is  negligence  of  the  grossest 
nature,  and  defeats  his  right  to  recover  for  injuries  sustained,  unless 
there  is  a  want  of  reasonable  care  on  the  part  of  the  employees  of  the  com- 
pany after  becoming  aware  of  the  perilous  situation  of  the  party  in- 
jured. 

Action  by  the  state  for  the  use  of  Margaret  Ricketts. 
Judgment  for  the  defendant,  under  the  instructions  of  the 
court. 

Richard  R.  Really  and  James  Dawaoriy  for  tbe  appellant. 

John  K.  CoweUy  for  the  appellee. 

Alvey,  C.  J.  The  single  question  in  this  case  is,  whether, 
upon  the  evidence,  there  was  a  sufficient  case  made  to  require 
the  court  to  refer  it  to  the  jury  for  their  conclusion.  No  tes- 
timony was  given  except  that  upon  the  part  of  the  plaintiff; 
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and  upon  that  testimony  the  court  was  asked  to  instruct  the 
jury  that  the  negligence  of  the  deceased  directly  contributed 
to  his  death,  and  the  verdict  should  therefore  be  for  the  de- 
fendant. This  instruction  was  given,  and  in  giving  it,  we 
think  the  court  committed  no  error. 

The  accident  happened  on  the  20th  of  January,  1887,  on 
the  Metropolitan  branch  of  the  Baltimore  and  Ohio  Railroad, 
about  midway  between  the  Washington  Grove  and  Den  wood 
stations,  on  that  branch  of  the  road.  It  was  not  at  a  cross- 
ing, l)ut  in  the  open  country,  where,  as  the  witness  states,  "the 
railroad  is  perfectly  straight,  and  the  vievv  in  either  direction 
is  unobstructed  for  a  distance  of  from  three  quarters  of  a  mile 
to  a  mile."  There  were  two  witnesses  who  testified  for  the 
plaintifif  as  to  the  circumstances  of  the  accident.  The  first, 
Beall,  testified  that  he  saw  the  deceased  going  towards  Den- 
wood  Station,  walking  on  the  ends  of  the  ties  of  the  railroad, 
outside  of  the  rails;  "  that  when  he  first  saw  the  man  no  train 
of  cars  was  in  sight,  but  immediately  thereafter  the  Gaithers- 
burg  train  came  in  view,  running  at  a  high  rate  of  speed,  and 
struck  the  man  in  the  rear,  who  was  then  and  there  instantly 
killed;  that  the  train  continued  on  its  way  without  stopping, 
and  that  the  train-men  could  have  seen  this  man  or  any  one 
on  the  track  for  at  least  three  quarters  of  a  mile  in  a  straight 
line  before  the  point  was  reached  where  the  man  was  killed. 
The  wind  was,  at  the  time,  blowing  from  the  southeast,  the  di- 
rection in  which  in  which  the  man  was  walking.  The  train 
was  running  with  the  tender  in  front  of  the  engine,  and  wit- 
ness saw  no  pilot  on  the  tender,  and  heard  no  whistle  blown 
or  bell  rung,  or  signal  given."  The  other  witness,  Williams, 
testified  that  he  was  walking  on  the  railroad  track,  on  the  oc- 
casion when  the  accident  occurred,  driving  a  horse  attached  to 
a  dump-car  gn  a  tramway  alongside  the  railroad,  and  which 
dump-car  made  a  good  deal  of  noise;  ''and  that  he  was 
warned  of  the  approach  of  the  train  by  the  vibration  of  the 
rails  in  time  to  escape  permanent  injury,  and  to  secure  his 
horse;  that  he  was  at  first  walking  sliglitly  behind  the  man, 
(the  deceased),  but  at  the  time  of  the  collison  he  was  three  or 
four  ties  in  advance  of  bin];  and  that  lie  did  not  hear  any  bell 
rung,  whistle  blown,  or  signal  given."  There  was  also  proof 
given  to  show  that  the  deceased  was  a  little  hard  of  hearing; 
but  this  fact  was  wholly  immaterial,  unless  it  was  shown  that 
the  servants  of  the  appellee  in  charge  of  the  train  knew  the 
fact  of  such  infirmity,  and  that  they  recognized  the  deceased 
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on  the  track  in  time  to  save  him  by  the  use  of  reasonable 
care. 

The  fact  that  the  engine  and  tender  were  running  back- 
ward, on  a  track  through  the  country,  where  people  were  not 
expected  and  had  no  right  to  be  on  the  track  of  the  road, 
cannot  be  regarded  of  itself  as  an  act  of  negligence.  The 
necessities  of  railroad  operation  may  require  such  mode  of 
moving  trains  under  special  circumstances;  and  we  all  know 
it  is  constantly  done  upon  all  the  roads  of  the  country:  Sulli- 
van V.  Pennsylvania  R.  R.  Co.,  5  Cent.  L.  J.  862;  2  Shearman 
and  Redfield  on  Negligence,  sec.  471.  But  even  conceding  such 
movement  of  the  train  to  be  negligent,  the  question  is.  Did  it 
relieve  the  deceased  of  the  consequences  of  his  negligence  in 
being  unlawfully  upon  the  appellee's  railroad  track,  and  his 
failure  to  use  his  senses  to  guard  him  against  danger? 

It  is  undisputed  that  the  right  of  way  where  the  accident 
occurred  was  the  exclusive  property  of  the  railroad  company, 
and  consequently  no  person  without  authority  had  a  right  to 
be  on  the  track,  or  to  use  it  as  a  footway.  The  deceased,  there- 
fore, was  a  trespasser  on  the  track,  and  was  only  entitled  to 
such  protection  as  a  trespasser  could  rightfully  claim.  Being 
on  the  track  wrongfully,  the  servants  of  the  railroad  company 
were  under  no  obligation  of  duty  to  keep  a  lookout  for  his  pro- 
tection; but  having  voluntarily  put  himself  in  a  place  of  dan- 
ger and  of  peril  to  his  life,  he  was  bound  to  use  his  senses  as 
the  means  of  avoiding  injury.  Before  a  person  attempts  to  cross 
a  railroad  track,  he  is  required  to  look  and  listen  for  approach- 
ing trains;  and  his  failure  to  observe  this  precaution  is  treated 
by  the  law  as  culpable  negligence,  and  he  enters  upon  the  track 
at  his  peril:  Maryland  Central  R.  R.  Co.  v.  Neubeur,  G2  Md. 
391;  Railroad  Co.  v.  Houston,  95  U.  S.  697.  But  with  how  much 
greater  force  does  the  rule  apply  to  a  person  wh©  enters  upon 
a  railroad  track,  and,  as  matter  of  convenience  to  himself, 
walks  along  the  track  as  upon  a  common  highway  or  footway 
without  observing  the  precaution  of  constant  watchfulness  for 
the  approach  of  trains?  In  such  case,  the  failure  to  use  his 
senses  cannot  be  otherwise  characterized  than  negligence  of 
the  grossest  nature,  and  such  as  will  defeat  all  right  of  re- 
covery for  injury  sustained,  if  such  negligence  is  a  direct  con- 
tributing cause,  except,  indeed,  where  there  has  been  a  want 
of  reasonable  care  under  the  circumstances  by  the  employees 
of  the  company  to  avoid  the  injury  after  becoming  aware 
of  the  perilous  situation  of  the  party  injured.     This  is  now 
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the  well-established  rule  by  a  great  number  of  cases  upon 
the  subject,  and  we  need  only  refer  to  the  cases  of  State 
V.  Baltimore  etc.  R.  R.  Co.,  58  Md.  484;  Philadelphia  etc.. 
R.  R.  Co.  V.  Hummell,  44  Pa.  St.  375;  Illinois  etc.  R.  R.  Co.  v- 
Godfrey,  71  111.  500;  Louisville  etc.  R.  R.  Co.  v.  Phillips,  112" 
Ind.  59;  Chicago  etc.  R.  R.  Co.  v.  Hedges,  118  Id.  5;  Barstow 
V.  Old  Colony  B.  R.  Co.,  143  Mass.  535;  Masser  v.  Chicago  etc, 
R.  R.  Co.,  68  Iowa,  602.  Here  it  is  not  pretended  that  there 
was  any  difficulty  in  seeing  the  approach  of  the  train,  if  the 
party  had  been  at  all  watchful  for  it;  for  it  is  shown  by 
the  witness  for  the  plaintiff  that  the  road  was  straight,  and 
the  view  entirely  unobstructed  in  both  directions  for  a  dis- 
tance of  nearly  a  mile.  The  deceased,  therefore,  could  not 
have  been  run  down  by  the  train  if  he  had  been  in  the  exer- 
cise of  care,  and  had  used  his  senses  for  his  protection. 

It  is  true,  the  fact  that  the  deceased  was  wrongfully  on  the 
track  at  the  time  of  the  accident  did  not  relieve  the  employees 
of  the  company  from  all  duty,  under  all  circumstances,  of 
using  reasonable  care  to  avoid  collision  with  the  deceased;  but 
that  duty  could  only  arise  from  the  time  that  the  party  was 
discovered  in  his  peril  by  the  employees  ii\  charge  of  the  train. 
From  that  time  those  in  charge  of  the  train  would  be  bound 
to  use  all  reasonable  care  and  effort  to  avoid  the  injury;  and 
their  failure  in  that  respect  would  render  the  company  liable 
for  the  consequences,  notwithstanding  the  negligence  of  the 
deceased.  But  in  this  case  there  is  an  entire  absence  of  all 
evidence  to  show  that  the  presence  of  the  deceased  on  the 
track  was  known  to  any  of  the  employees  on  the  train  until 
after  the  accident  had  occurred.  The  fact  that  such  knowl- 
edge on  the  part  of  the  employees  of  the  company,  and  that  it 
was  because  of  their  failure  to  use  reasonable  care  to  avoid 
the  accident  that  the  injury  was  inflicted,  were  material  facts^ 
fend  necessary, to  make  the  plaintiff's  case;  and  as  there  was- 
no  proof  of  these  essential  facts,  the  court  could  not  do  other- 
wise than  instruct  that  the  verdict  should  be  entered  for  the 
iefendant. 

Judgment  affirmed. 


The  pniNCiPLES  announced  in  the  foregoing  case  were  reapplied  in 
Baltimore  etc.  R.  R.  Co.  v.  State,  69  Md.  551.  In  the  latter  case  it  appeared 
that  the  person  killed  was  walking  iu  the  daytime  on  the  railroad  track,  in 
the  city  of  Baltimore,  where  the  company  was  entitled  to  the  exclusive  right 
of  way  for  the  operation  of  its  trains.  The  deceased  was  facing  the  train, 
which  was  approaching  at  a  high  rate  of  speed.     For  about  a  thousand  feet 
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from  the  place  where  the  accident  occurred,  the  track  was  so  sitaate  that 
thoro  waa  nothing  to  obstruct  the  view,  and  any  one  who  looked  down  the 
track  could  have  seen  the  approaching  train.  The  epced  of  the  train  was  in 
excess  of  that  allowed  Ly  the  city  ordinance.  There  was  a  judgment  for  the 
plaintifl  in  the  trial  court,  which  was  reversed  oa  appeal.  The  opinion  of 
the  appcUato  court  so  far  as  it  discussed  the  law  of  the  case  is  aa  follows:  — 

"The  decision  of  this  case,  to  a  considerable  extent,  depends  upon  prin- 
ciples that  wore  involved  in  the  case  of  State  v.  Baltimore  etc.  li.  It.  Co.,  69 
Md.  494.  Ill  that  case  it  was  held  that  the  place  where  the  accident  oc- 
curred, not  being  a  crossing,  but  being  the  exclusive  right  of  way  of  the 
railroad  company,  and  the  party  killed  being  wrongfully  upon  the  track, 
there  was  no  duty  incumbent  upon  the  employees  of  the  company  to  keep  a 
lookout  for  the  protection  of  trespassers  upon  the  road;  and  therefore  there 
could  be  no  recovery,  even  though  there  waa  negligence  in  the  running  of 
the  train,  unless  it  was  distinctly  shown  that  the  presence  of  the  deceased 
upon  the  track  became  known  to  the  employees  on  the  train  in  time,  by  the 
use  of  reasonable  care  and  efifort,  to  avoid  the  collision.  In  other  words, 
that  the  negligence  of  the  deceased,  in  wrongfully  walking  upon  the  track, 
and  failing  to  use  his  senses  to  discover  the  approach  of  the  train,  so  far  con- 
tributed directly  to  the  production  of  the  injury  as  to  preclude  the  right  of 
recovery.  In  support  of  this  proposition  a  number  of  decisions  of  courts  of 
high  authority  are  cited  in  that  case. 

"  In  this  case,  the  accident  occurred  on  the  10th  of  October,  1837,  within 
the  limits  of  the  city  of  Baltimore.  It  was  in  open  daylight,  the  hour  being 
a  little  after  five  o'clock,  p.  M.  The  place  where  the  accident  happened  waa 
not  upon  an  open  publicj  street,  nor  at  any  public  or  usual  crossing  of  the 
railroad  track;  but  it  occurred  while  the  deceased  was  walking  on  the  track, 
facin.£»  an  approaching  train,  and  where  the  railroad  company  had  the  ex- 
clusive right  of  way  for  the  operation  of  its  trains.  The  place  where  the 
accident  occurred  was  not  far  from  the  southwestern  limits  of  the  city,  and 
where  the  city  has  not  been  built  up.  The  train  that  collided  with  the 
deceased  wa3  leaving  the  city,  bound  for  Washington,  and  the  deceased  was 
going  into  the  city;  thus  confronting  the  approach  of  the  train.  All  the 
track  of  the  defendant's  road  west  of  the  bridge  at  the  intersection  of  Ostend 
Street,  Jis  designated  on  the  plat,  is  the  private  right  of  way  of  the  defend- 
ant, and  it  is  stated  by  the  witnesses  that  it  was  about  sixty  or  seventy  feet 
west  of  the  bridge  that  the  accident  happened.  It  appears  that  there  was  a 
small  foot-path,  much  used  by  people  in  that  neighborhood,  along  the  north 
side  of  the  tracks,  and  between  the  road-bed  of  the  defendant  and  the  tracks 
of  another  railroad  company;  but  it  is  not  a  way  in  which  the  public  had  any 
rights,  and  it  was  only  used  by  the  implied  license  of  the  railroad  company. 

"There  id  really  no  material  conflict  among  the  witnesses  as  to  the  facts 
relating  to  the  accident.  Some  cif  thcni,  owing  to  their  position,  saw  more 
of  the  occurrence  than  others,  and  there  is  some  slight  variation  in  the  nar- 
rative given  by  them;  but  there  is  no  real  conflict  as  to  the  material  facts  of 
the  case.  It  is  shown  tliat  the  deceased  was  seen  just  before  the  accident 
walking  in  tlie  foot-path  between  tlic  tracks  of  tlic  defentlant  and  those  of 
the  Annapolis  Sliort  Line  Company,  and  at  tliat  time  the  train  for  Washing- 
ton was  approaching  at  quite  a  fast  rate  of  speed.  From  the  time  the  train 
got  within  about  a  thousand  feet  of  the  place  where  the  accident  occurred, 
it  continued  in  full  view,  in  its  approach,  to  any  one  at  or  about  the  point 
of  collision;  aud  when  this  train  was  within  a  short  distance,  perhaps  leas 
than  a  hundred  and  fifty  feet  of  the  deceased,  ho  stepped  upon  and  crossed 
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the  north  track  of  the  defendant's  road,  diagonally,  to  the  south  side  thereof, 
and  pursued  his  way  on  the  ends  of  the  cross-ties  until  he  was  struck  and 
killed  by  the  engine.  All  other  persons  at  or  about  the  scene  of  the  acci- 
dent heard  and  saw  the  approach  of  the  train,  and  paid  heed  to  it;  the 
deceased  being  the  only  person  who  seemed  not  to  be  mindful  of  his  danger, 
though  immediately  facing  the  rapidly  approaching  train.  A  more  daring 
experiment,  or  grosser  act  of  negligence,  on  the  part  of  the  deceased  could 
scarcely  be  imagined.     - 

"It  is  true,  the  train  was  running  at  a  much  higher  rate  of  speed  than 
that  allowed  by  the  ordinance  of  the  city,  and  in  this,  it  is  conceded,  there 
was  negligence  on  the  part  of  the  defendant.  But  this  disregard  of  the 
ordinance,  and  consequent  act  of  negligence  on  the  part  of  the  defendant, 
did  not  excuse  or  in  any  way  justify  the  glaring  act  of  negligence  on  the 
part  of  the  deceased.  That  has  been  ruled  in  many  cases,  and  is  now  the 
settled  law:  Railroad  Co.  v.  Houston,  95  U.  S.  702;  Baltimore  etc.  U.  li.  Co. 
V.  Mali,  GG  Md.  53,  GO.  The  present  is  not  unlike  in  principle  the  case  put 
by  Lord  Chancellor  Cairns,  in  the  course  of  his  opinion  in  the  case  of  Rail- 
road Co.  V.  Slattery,  L.  R.  3  App.  C.  1166,  referred  to  in  Bacons  Case,  58 
Md.  485,  that  if  a  train  which  ought  to  give  signal  by  whistle  when  approach- 
ing a  road  crossing,  or  passing  a  station,  were  to  pass  without  giving  such 
signal,  and  a  party  were,  in  broad  daylight,  and  without  anything,  either  in 
the  structure  of  the  line  or  otlierwise,  to  obstruct  his  view,  to  cross  in  front 
of  the  advancing  train  and  to  be  killed,  the  judge  ought  to  instruct  the  jury 
that  it  was  the  folly  and  recklessness  of  the  party  himself,  and  not  the  care- 
lessness of  the  company,  which  caused  his  death.  In  such  case,  says  the 
•chancellor,  '  the  jury  should  not  be  allowed  to  connect  the  carelessness  in 
not  whistling  with  the  accident  to  the  man,  who  rushed,  with  his  eyes  open, 
on  his  own  destruction.'  So  here,  the  train  advanced  in  open  view,  but  yet 
the  deceased  persisted  in  his  course  on  the  track,  until  he  confronted  the 
engine  by  actual  collision. 

* '  The  case  seems  to  have  been  tried  upon  the  assumption,  and  so  the  argu- 
ment for  the  plaintiff  seemed  to  assume  here,  that  it  was  the  duty  of  the 
railroad  company  to  keep  a  lookout  for  trespassers  on  its  private  right  of 
way,  and  upon  discovering  the  party  upon  the  track  who  failed  to  leave  it 
within  a  reasonable  distance  before  he  was  reached,  the  train  should  have 
been  brought  to  a  stop.  Doubtless  there  are  many  cases  that  could  be  sug- 
gested where  it  would  be  the  duty  of  those  in  control  of  tlic  train  to  stop  it, 
if  possible,  in  tin*e  to  save  a  party  found  upon  the  track.  But  it  is  quite 
erroneous  to  assume  that,  in  a  case  like  the  present,  it  was  the  duty  of  the 
train-men,  upon  seeing  the  party  upon  the  track,  to  stop  the  train.  From 
the  time  the  deceased  was  discovered  in  his  perilous  situation,  it  was  cer- 
tainly the  duty  of  those  in  charge  of  the  train,  by  the  use  of  reasonable  effort, 
to  avoid,  if  possible,  a  collision  with  him.  This,  in  most  cases,  is  done  by 
the  use  of  signals,  —  such  as  sounding  the  whistle  or  ringing  the  bell.  But 
where  a  party  is  discovered  on  the  track,  in  the  exercise  of  full  power  of 
locomotion,  and  no  impediment  to  his  escape,  those  on  the  train  may  well 
act  upon  the  assumption  that  he  will  use  liis  senses  for  his  i)rotection,  and 
get  out  of  the  way  of  danger  before  lie  is  struck.  If  all  railroad  companies 
were  bound  to  stop  their  train's  upon  discovering  trespassers  walking  ahead 
upon  their  tracks,  because  such  intruders  might  by  possibility  fail  to  get  off 
the  track  in  time  to  avoid  being  struck,  it  is  difficult  to  say  what  would  be- 
come of  the  many  fast  express  trains  that  are  moving  over  the  country. 
Time-tables  made  to  regulate  the  exact  movement  of  trains  would  be  subor- 


442  State  v.  Baltimore  etc.  R.  R.  Co.     [Maryland, 

dinatc  to  the  couvenienco  of  pedestrians  who  might  think  proper  to  use  the 
railroad  tracks  rather  than  other  more  lawful  ways.  But  no  such  proposi- 
tion has  ever  been  maintained  by  any  well-considered  case  of  which  we  are 
aware. 

' '  The  second  prayer  of  the  defendant,  the  correctness  of  which  was  con- 
ceded by  the  plaintiflf,  and  was  granted  by  the  court,  asserts  that  the  track 
whero  the  accident  occurred  was  the  exclusive  private  right  of  way  of  the 
defendant,  and  that  there  was  no  evidence  to  show  that  the  deceased  had 
any  right  to  bo  on  such  track.  The  fourth  and  fifth  prayers  of  the  defend- 
ant wcro  also  granted,  in  connection  with  the  plaintliF's  second  prayer;  and 
wtth  the  principles  announced  in  those  three  instructions,  which  are  plainly 
correct,  we  are  of  opinion  that  there  was  no  sufficient  ground  for  referring 
the  case  to  the  jury  for  any  conclusion  in  regard  to  the  evidence.  As  we 
have  said,  there  was  no  substantial  conflict  in  the  evidence  as  to  material 
facts;  and  assuming  the  truth  of  all  the  evidence  on  the  part  of  the  plaintiff, 
there  was  no  ground  whatever  shown  for  recovery.  All  verdicts  of  juries 
must  have  rational  support  from  the  evidence  in  the  cause;  and  where  it  is 
manifest  to  the  court  upon  the  plaintiff's  own  showing,  and  the  uncontra- 
dicted evidence  in  the  cause,  that  there  is  no  rational  ground  upon  which  a 
verdict  can  be  based  for  the  plaintiff,  it  becomes  the  duty  of  the  court  to 
direct  a  verdict  for  the  defendant.  And  therefore,  upon  the  evidence  in  this 
case,  wo  think  the  court  below  ought  to  have  granted  the  defendant's  first 
prayer,  which  asked  that  the  jury  be  directed  to  render  a  verdict  for  the 
defendant.  Upon  the  instructions  given,  we  may  say  here,  as  was  said  by 
the  supremo  court  in  Railroad  Co.  v.  Houston,  95  U.  S.  702,  where  the  tes- 
timony as  to  the  contributory  negligence  was  less  gross  and  flagrant  than  in 
this  case,  that  '  not  even  a  plausible  pretext  for  the  verdict  can  be  suggested, 
unless  the  court  wander  from  the  evidence  into  the  regions  of  conjecture 
and  speculation.  Under  these  circumstances,  the  court  would  not  have 
erred  had  it  instructed  the  jury,  as  requested,  to  render  a  verdict  for  the 
defendant.* 

"Seeing  that  there  is  an  entire  absence  of  any  ground  for  the  plaintiff's 
recovery,  we  shall  reverse  the  judgment  without  directing  a  new  trial." 

Railways  —  Ordinary  Carb  and  Prudence  is  Required  of  Persons 
ABOUT  TO  Cross  Railway  Track:  O'Cormor  v.  Missouri  P.  Ji'y  Co.,  94  Mo. 
150;  4  Am.  St.  Rep.  3G8,  and  note;  note  to  Mynning  v.  Detroit  etc.  E'y  Co., 
8  Am.  St,  Rep.  804;  note  to  Kelley  v.  Michigan  etc.  R'y  Co.,  8  Am.  St.  Rep. 
876. 

Railway.s  —  Trespassers  upon  Track. — Trespasser  upon  track  has  no 
right  to  exact  care  of  the  railway  company:  Ilarriman  v.  Pitlxhurj  etc.  R'y 
Co.,  45  Ohio  St.  11;  4  Am.  St.  Rep.  52G,  note;  note  to  Kelleij  v.  Michljan  etc, 
Ii'yCo.,8  Id.  870.  Failure  of  railway  company  to  give  signals  of  their  ap- 
proachini,'  car3  id  not  negligence  as  to  trespassers  elsewhere  tlian  at  crossings: 
S/iacI:l/ord'^  Adrnr  v.  Loniivilk  etc.  li'^/  Co.,  84  Ky.  43;  4  Am.  St.  Rep.  189, 
and  note  192. 
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Sale,  when  Passes  Title.  —  If  a  buyer  purcbasea  or  orders  a  specific 
quantity  of  goods  to  be  shipped  to  him  from  a  distant  place,  and  tho^ 
seller  segregates  and  appropriates  to  the  contract  the  specific  quantity 
by  delivering  them  to  a  vessel  designated  by  the  buyer,  or  in  the  absence 
of  such  designation,  to  a  common  carrier,  the  mere  fact  that  the  con- 
tract contains  a  stipulation  that  they  are  to  be  paid  for  by  note  or  in 
cash  on  arrival  does  not  prevent  the  title  from  passing,  or  make  either 
,  payment  or  arrival  a  condition  precedent  thereto.  The  goods  become 
the  property  of  the  vendee,  and  are  at  his  risk  from  the  time  they  are 
put  on  board  the  vessel. 

Title  Passes  by  a  Sale,  on  Delivery  of  the  Property  on  Board  a 
Vessel  for  the  Vendees,  and  indorsement  and  delivery  of  the  bill  of 
lading  to  them,  although  the  contract  of  sale  stipulates  that  the  prop- 
erty shall  be  weighed  at  the  seller's  expense,  and  (being  river-rock  phos- 
phate) that  it  shall  contain  a  certain  percentage  of  bone  phosphate,  or 
in  the  event  of  its  falling  below  that  percentage,  that  a  proportionate 
allowance  shall  be  made  from  the  contract  price. 

Trover.     Judgment  for  the  plaintiff. 

F.  0.  Slingluffy  for  the  appellant. 

D.  K.  Este  Fisher  and  William  A.  Fisher,  for  the  appellee. 

Miller,  J.  On  the  4th  of  June,  1887,  the  firm  of  Syming- 
ton Brothers  &  Co.,  of  Baltimore,  manufaturers  of  fertilizers, 
made  an  assignment  of  all  their  property  to  Mr.  John  Gill  for 
the  benefit  of  their  creditors,  and  the  question  in  this  ease  is, 
whether  a  cargo  of  South  Carolina  river-rock  phosphate  passed 
to  the  assignee  under  this  assignment.  The  question  is  raised 
by  an  action  of  trover  brought  by  the  Farmers'  Phosphate 
Company,  the  vendor  of  the  Symingtons,  against  Mr.  Gill, 
their  assignee,  for  the  conversion  of  this  property.  The  facts 
essential  to  be  stated,  and  about  which  there  seems  to  be  no 
dispute,  are  as  follows:  The  contract  of  sale  made  in  Balti- 
more on  the  15th  of  February,  1887,  by  Mr.  Cottman,  who 
was  the  broker  for  both  vendor  and  vendees,  is  in  these 
terms:  — 

"  Sold  to  Messrs.  Symington  Brothers  &  Co.  for  account  of 
Farmers'  Phosphate  Company.  A  cargo  of  about  five  (500) 
hundred  tons  undried  river-rock  phosphate,  delivered  along- 
side buyers'  vessel  at  Dale's  Creek  @  $4.50  per  ton,  2240  lbs. 
For  delivery  latter  part  of  this  month  or  1st  of  March,  1887. 
Rock  guaranteed  60  per  cent  bone  phos.  of  lime  on  dr}'-  basis; 
should  rock  run  below  60  per  cent,  proportionate  allowance  to- 
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be  made.  Rock  to  be  weighed  here  as  landed,  by  sworn 
weigher,  at  seller's  expense.  Payable  by  note  to  buyer's  order, 
at  four  (4)  months  from  date  of  bill  of  lading,  adding  inter- 
est, or  cash  on  arrival  here.  J.  H.  Cottman." 

The  Symingtons  then,  on  the  12th  of  March,  1887,  char- 
tered a  vessel  to  bring  this  cargo  from  Dale's  Creek,  Coosaw 
River,  South  Carolina,  to  Baltimore,  the  charterers  paying 
freight,  etc.  The  vessel  arrived  at  Dale's  Creek  the  latter 
part  of  April,  and  completed  the  lading  of  her  cargo  on  or  be- 
fore the  7th  of  May.  On  this  last-mentioned  day,  the  master 
made  out  a  bill  of  lading,  whereby  he  acknowledged  the  receipt 
of  the  cargo  from  the  Farmers'  Phospliate  Company,  to  l>e 
delivered  at  BaUimore  "unto  Symington  Brothers  &  Co.,  or 
to  their  assigns."  This  the  master  delivered  to  the  Phosphate 
Company,  who  indorsed  it,  "Deliver  to  the  order  of  J.  H.  Cott- 
man "  (the  broker  who  effected  the  sale),  and  he  indorsed  it, 
"Deliver  to  the  order  of  Symington  Brothers  &  Co.,"  and  de- 
livered it  to  them  on  the  14th  of  May,  one  week  after  its  date. 
It  also  appears  that  the  Symingtons  insured  the  cargo  for 
their  own  benefit. 

The  vessel  arrived  at  Baltimore  on  the  24th  of  May,  and 
immediately  commenced  discharging  her  cargo  at  the  wharf 
of  the  Symingtons,  they  having  paid  the  freight  thereon.  As 
tlie  discharge  proceeded,  the  rock  was  weighed,  and  there  was 
also  an  analysis  of  it  made  by  a  chemist,  which  showed  that 
it  was  above  the  standard  fixed  by  the  contract.  The  dis- 
charge was  completed  on  the  Slst  of  May;  and  on  the  same 
day,  Cottman  made  and  sent  to  the  Symingtons  a  bill  for  the 
phosphate.  Not  receiving  any  reply  for  several  days,  he  tele- 
phoned them  on  the  morning  of  the  day  on  which  they  had 
executed  their  assignment  to  know  whether  they  were  going 
to  pay  for  the  cargo  in  cash  or  by  note,  and  received  a  reply 
tliat  they  had  something  to  say  to  him  on  the  subject.  He 
immediately  went  to  their  ofBce,  and  was  surprised  to  learn 
they  had  made  an  assignment.  He  then  asked  them  to  give 
him  their  note  for  the  cargo;  but  they  declined  to  do  this,  as 
they  did  not  think  it  would  be  right  for  them  to  do  so  after 
they  had  assigned  their  property  for  the  benefit  of  all  their 
creditors. 

Subsequently,  on  the  9th  of  June,  the  Phosphate  Company, 
by  their  counsel,  made  demand  on  Mr.  Gill,  the  assignee,  for 
the  property,  and  on  the  following  day,  the  Symingtons  wrote 
and  mailed  a  letter  to  the  company,  inclosing  their  note  for 
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the  cargo,  made  out  in  accordance  with  the  terms  of  the  con- 
tract of  sale;  but  the  company,  declining  to  receive  this  note, 
returned  it  to  the  assignee,  and  brought  this  action  of  trover. 

Upon  these  facts,  the  question  is.  Was  the  title  to  this 
property  vested  in  the  Symingtons  when  they  executed  their 
assignment?  or  was  it  still  in  the  Phosphate  Company,  the 
vendor?  The  question  is  an  interesting  one,  and  has  been 
exceedingly  well  argued.  On  the  part  of  the  appellant  com- 
pany, it  is  contended  that,  by  the  terms  of  the  contract,  the 
sale  is  conditional,  and  that  no  title  vested  in  the  buyers,  be- 
cause the  condition  of  paying  by  note  or  in  cash  had  not  been 
complied  with  or  waived.  On  the  other  hand,  counsel  for  the 
appellee  deny  that  such  is  the  proper  construction  or  effect  of 
the  contract,  and  contend  that  the  title  passed  by  delivery  of 
the  cargo  on  board  the  buyers'  vessel  at  Dale's  Creek,  and  if 
not  by  such  delivery  alone,  it  clearly  did  when  accompanied 
or  followed  by  insurance  for  the  buyers'  benefit,  and  trans- 
mission to  them  of  the  bill  of  lading. 

We  think  the  law  is  well  settled  that  where  a  buyer  pur- 
chases or  orders  a  specific  quantity  of  goods  to  be  shipped  to 
him  from  a  distant  place,  and  the  seller  segregates  and  ap- 
propriates to  the  contract  the  specified  quantity  by  delivering 
them  to  a  vessel  designated  by  the  buyer,  or,  in  the  absence 
of  such  designation,  to  a  common  carrier,  the  mere  fact  that 
the  contract  contains  a  stipulation  that  they  are  to  be  paid  for 
by  note  or  in  cash  on  arrival  does  not  prevent  the  title  from 
passing,  or  make  either  payment  or  arrival  a  condition  prece- 
dent thereto.  In  such  case  the  goods  become  the  property  of 
the  vendee,  and  are  at  his  risk  from  the  time  they  are  put  on 
board  the  vessel:  Magruder  and  Brother  v.  Gage,  33  Md.  344; 
Appleman  v.  Michael  and  Brother,  43  Id.  2S1;  Button  v.  ISolo- 
monson,  3  Bos.  &  P.  584;  Fragano  v.  Long,  4  Barn.  &  C.  219; 
Alexander  v.  Gardiner,  1  Bing.  N.  C.  671.  In  the  case  last 
cited  there  was  a  stipulation  in  the  contract  that  the  goods 
were  to  be  paid  for  "  by  a  bill  at  two  months  from  the  date  of 
landing."  The  goods  were  shipped  from  Sligo,  in  Ireland,  to 
London,  and  while  in  transit  were  lost  or  damaged  by  ship- 
wreck. In  an  action  by  the  vendor  against  the  vendee  for 
goods  bargained  and  sold,  this  term  of  the  contract  was  relied 
on  by  the  defendant,  but  Tindal,  C.  J.,  said,  "the  object  of 
that  stipulation  was  merely  to  fix  the  time  of  payment,  and 
not  to  make  the  landing  a  condition  precedent";  and  added 
that  for  that  point  it  is  enough  to  refer  to  the  decision   in 
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Fragano  v.  Long,  supra.     In  this  view  all  the  other  judges  con- 
curred. 

If,  therefore,  there  was  no  other  stipulation  in  the  contract, 
the  case  would   be  free  from  difliculty.     But  there  are  two 
other  clauses  introduced   for  the  purpose  of  ascertaining  the 
exact  amount  to  bo  paid  by  the  vendees.     The  first  stipulates 
that  the  cargo  shall  be  weighed  in  order  to  find  out  the  num- 
ber of  tons  to  bo  paid   for  at  the  stipulated  price,  and  the 
second  requires  its  quality  to  be  ascertained.     As  to  the  latter 
provision,  it  must  be  noticed  that  it  gives  the  vendees  no  right 
to  reject  the  rock  if  it  did   not  come  up  to  the  prescribed 
standard,  but  simply  secures  to  them  a  proportionate  abate- 
ment in  the  price  if  it  fell  below  it.     What,  then,  is  the  effect 
of  these  stipulations  on  the  transfer  of  title?     This  presents 
the  only  real  difficulty  in  the  case.     Where  the  agreement  is 
for  the  sale  of  goods,  and  also  for  the  performance  of  other 
things,  it  becomes  important  to  ascertain  whether  the  per- 
formance of  any  of  these  things  is  meant  to  precede  the  vest- 
ing of  title  or  not.     This  is  a  question  of  the  construction  of 
the  agreement,  and  it  may  often  happen  that  the  parties  have 
expressed  their  intention  in  a  manner  that  leaves  no  room  for 
doubt;  when,  however,  they  have  not  done  so  in  express  terms, 
the  intention  must  be  collected  from  the  whole  agreement, 
and  for  this  purpose  (as  stated  by  Lord  Blackburn  in  the 
recent  edition  of  his  book  on  sales)  the  English  courts  have, 
since  the  beginning  of  the  present  century,  adopted  two  rules 
of  construction,  both  derived  from  the  civil  law.     The  first  is, 
that  where  by  the  agreement  the  vendor  is  to  do  anything  to 
the  goods  for  the  purpose  of  putting  them  into  that  state  in 
which  the  purchaser  is  to  be  bound  to  accept  them,  or,  as  it 
is  sometimes  worded,  into  a  deliverable  state,  the  performance 
of  those  things  shall  (in  the  absence  of  circumstances  indi- 
cating a  contrary  intention)  be  taken  to  be  a  condition  prece- 
dent to  the  vesting  of  the  property.    The  second  is,  that  where 
anything  remains  to  be  done  to  the  goods  for  the  purpose  of 
ascertaining  the  price,  as  by  weighing,  measuring,  or  testing 
the  goods,  where  the  price  is  to  depend  on  the  quantity  or 
quality  of  the  goods,  the  performance  of  these  things  also 
shall  bo  a  condition  precedent  to  the  transfer  of  the  property, 
although  the  individual  goods  be  ascertained,  and  they  are  in 
a  state  in   which  they  ought  to  be  accepted.     The  learned 
author  approves   the   first  rule,  but  suggests  that  the  second 
was  hastily  adopted  from  the  civil  law  without  adverting  to 
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the  great  distinction  made  by  the  civilians  between  a  sale  for 
a  certain  price  in  money  and  an  exchange  for  anything  else, — 
a  distinction  which  is  not  recognized  by  the  English  law. 
Tie  remarks  that  in  general  weighing,  etc.,  must,  from  the 
nature  of  things,  be  intended  to  be  done  before  the  buyer 
takes  possession  of  the  goods,  but  that  is  quite  a  different 
tiling  from  intending  it  to  be  done  before  the  vesting  of  the 
property;  and  ho  intimates  very  strongly  that  in  his  judg- 
ment this  second  rule  has  no  foundation  in  reason:  2  Black- 
burn on  Sales,  2d  ed.,  127,  128. 

The  view  thus  taken  by  Lord  Blackburn  is  supported  by  the 
very  vigorous  opinion  of  Cockburn,  C.  J.,  in  Martineau  v. 
Kitching,  L.  R.  7  Q.  B.  449,  in  which  he  declared  he  would 
not  give  way  to  a  rule  which  appeared  to  him  to  militate 
against  principle,  and  to  be  inconsistent  with  common  sense 
and  convenience;  and  he  insisted  that  if  you  can  gather  from 
the  whole  circumstances  of  the  transaction  that  the  buyer  and 
seller  intended  that  the  property  should  pass,  and  the  price 
should  be  afterwards  ascertained  by  measuring  or  weighing, 
there  was  nothing  in  principle,  in  common  sense,  or  practical 
convenience  to  prevent  that  intention  from  having  effect.  The 
other  judges  did  not  dissent,  but  thought  the  case  before  them 
could  be  decided  on  other  terms  of  the  contract  without  deter- 
mining whether  there  was  any  inexorable  rule  of  law  that  the 
property  will  not  pass  where  the  price  or  amount  to  be  paid 
remains  to  be  ascertained  by  weight  or  measurement. 

In  this  country  Mr.  Newmark,  in  his  recent  work  on  sales  of 
personal  property,  after  stating  the  English  rule,  subjects  it 
to  the  qualification  that  it  applies  in  cases  where  there  is  no 
evidence  tending  to  show  the  intention  of  the  parties  to  make 
an  absolute  and  complete  sale,  without  performance  of  the 
acts  of  weighing  or  measuring:  Newmark  on  Sales,  sec.  74. 
We  have  also  American  decisions  by  courts  of  the  highest  au- 
thority which  hold  broadly  that  the  performance  of  these  acts, 
where  provided  for  in  the  contract,  is  not  essential  to  the 
transfer  of  title.  Such,  as  we  understand  it,  is  the  decision  of 
the  supreme  court  in  Leonard  v.  Davis,  1  Black,  476.  In  that 
case  there  was  a  sale  by  written  contract  of  a  large  quantity 
of  pine  logs  lying  in  and  near  a  boom,  which  it  was  supposed 
would  make  about  one  million  four  hundred  and  forty-four 
thousand  feet  of  lumber  in  board  measure.  The  contract 
specified  one  price  per  thousand  for  those  logs  that  were  afloat 
in  the  boom,  and  another  for  those  on  the  bank  and  in  the 
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marsh  near  the  boom.  It  was  also  a  part  of  the  contract  thai 
the  logs  should  be  counted,  measured,  and  scaled  by  the  boom- 
master.  The  suit  was  by  the  vendors  against  the  vendees 
upon  this  contract  for  the  purchase-money  of  all  the  logs. 
The  court  below  instructed  the  jury  that  the  contract  was 
executory,  and  that  the  title  did  not  pass  until  the  logs  had 
been  measured,  but  the  supreme  court  reversed  this  ruling, 
and  held  that  it  was  a  sale  without  condition;  that  the  meas- 
urement was  simply  to  ascertain  the  amount  to  be  paid  by 
the  vendees,  and  that  the  title  to  the  logs  passed  to  them  as 
soon  as  the  contract  was  signed,  and  there  had  been  a  sym- 
bolical delivery  thereunder.  Again,  in  Hatch  v.  Oil  Cn.,  100 
U.  S.  135,  the  same  court  reiterated  the  doctrine  that  where 
it  appears  that  there  has  been  a  complete  delivery  of  the 
property  in  accordance  with  the  terms  of  sale,  the  title  passes, 
although  there  remains  something  to  be  done  in  order  to  ascer- 
tain the  total  value  of  the  goods  at  the  rate  specified  in  the 
contract.  To  the  same  effect  are  the  New  York  cases  of  Cro- 
foot  V.  Bennett,  2  N.  Y.  258,  and  Burrows  v.  Whitaker,  71  Id. 
291. 

But  taking  the  rule  with  the  qualification  stated  in  New- 
mark  on  Sales,  wo  find  in  this  case  abundant  evidence  to  show 
that  it  was  the  intention  of  the  parties  that  the  title  should 
pass  before  the  goods  had  been  weighed  and  tested  in  Balti- 
more. The  buyers  chartered  a  vessel  to  bring  the  cargo  from 
South  Carolina  to  Baltimore,  insured  it  for  their  own  benefit, 
and  became  responsible  for  the  freight.  But  what  is  more  im- 
portant, and  more  significant  as  indicating  the  intention  of 
the  vendor  company,  they  had  a  bill  of  lading  made  out  by 
the  master  as  soon  as  the  vessel  was  loaded  at  Dale's  Creek, 
stating  on  its  face  that  the  cargo  was  to  be  delivered  to  the 
vendees  or  to  their  assigns,  and  procured  the  same  to  be  deliv- 
ered to  the  Symingtons  within  a  week  from  its  date.  Now,  it 
may  be  true  that  the  transmission  of  a  bill  of  lading  may  not 
in  all  cases  be  absolutely  conclusive  of  title  as  between  ven- 
dor and  vendee,  or  consignor  and  consignee,  yet  the  implica- 
tion is  almost  irresistible  that  the  motive  of  the  vendor,  when 
the  bill  is  taken  in  the  name  of  the  vendee,  is  to  vest  title  in 
the  latter  free  from  all  conditions:  Key  v.  Cntcsworth,  7  Ex. 
595,  and  note.  As  a  general  rule,  a  bill  of  lading  operates  a 
transfer  of  the  property  to  the  party  in  whose  favor  it  is  drawn, 
and  to  whom  it  is  delivered.  Citation  of  authority  on  this 
point  is  unnecessary.     If  the  vendors  in  this  case  had  wished 
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to  prevent  the  property  from  passing,  and  to  retain  the  right 
to  deal  with  it  after  shipment  and  while  in  transitu,  they  should 
by  the  bill  of  lading  have  made  the  cargo  deliverable  to  their 
own  order,  and  have  forwarded  the  same  to  an  agent  of  their 
own,  with  directions  to  retain  it  until  the  cargo  had  been 
finally  delivered,  weighed,  tested,  and  paid  for  in  Baltimore: 
Ex  parte  Banner,  L.  R.  2  Ch.  Div.  288.  But  this  they  did  not 
do,  and  all  the  circumstances  of  the  transaction  show  it  was 
the  intention  of  both  parties  to  have  the  cargo  become  the 
property  and  be  at  the  risk  of  the  vendees  from  the  moment 
it  was  put  on  board  the  carrying  vessel.  In  fact,  it  was  for 
the  manifest  interest  of  the  vendors  that  this  should  be  the 
case;  for  if  the  cargo  had  been  lost  by  shipwreck  of  the  ves- 
sel, they  could  have  made  the  vendees  responsible  therefor  ia 
an  action  for  goods  bargained  and  sold,  and  there  would  have 
been  no  insuperable  difficulty  in  the  way  of  their  recovery. 

Upon  the  whole  case,  therefore,  our  opinion  is,  that  this 
cargo  became  the  property  of  the  Symingtons  from  the  time 
it  was  delivered  on  board  their  vessel  at  Dale's  Creek,  and 
consequently  passed  under  their  deed  of  assignment.  The 
case  is  unlike  that  of  a  sale  "  for  cash  on  delivery  "  consid- 
ered in  Powell  v.  Bradlee,  9  Gill  &  J.  220,  and  we  think  it  is 
also  distingushable  in  material  facts  and  circumstances  from 
that  of  WJiitney  v.  Eaton,  15  Gray,  225,  so  much  relied  on  by 
counsel  for  the  appellant. 

It  follows,  therefore,  from  the  undisputed  facts  of  the  case, 
that  this  action  cannot  be  maintained,  and  consequently  there 
has  been  no  ruling  prejudicial  to  the  appellant  made  by  the 
court  below  in  its  action  upon  the  prayers. 

Judgment  affirmed.  

Sales  —  When  Titlb  Passks:  See  note  to  Blcckioood  v.  Cutting  Peeking 
Co.,  76  Cal.  212;  ante,  p.  199. 
Am.  St.  Rbp..  Vol.  IX.— 29 
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Barnes  v.  Hekla  Fire  Insurance  Compa.ny. 

[75  Iowa,  11.1 

Plkadimo  and  Practice  —  Continuance  for  Pceposk  of  OBTAiwTNa  Evi- 
dence. —  Under  Iowa  practice,  if  the  petition  ia  amended,  changing  the 
iflsuea,  and  the  defendant  has  additional  evidence  which  he  desires  to 
take  to  meet  the  change  of  issues,  ho  must  so  show  by  affidavit;  and  he 
ia  not,  as  a  matter  of  right,  entitled  to  a  continuance  for  the  purpose  of 
obtaining  such  evidence. 

Plkadino.  —  Party  is  not  Estopped,  bt  Bringinq  Action  at  Law,  from 
Amending  his  pleadings  before  the  case  has  finally  been  submitted  to 
the  court,  so  as  to  change  it  into  an  action  in  equity. 

Insurance  —  Reformation  of  Policy  to  Conform  to  Contract.  —  Tlie 
defendant's  agent  contracted  with  the  plaintiff  for  insurance  on  the  lat- 
ter'a  property  to  the  amount  of  three  thousand  dollars  in  several  com- 
panies which  the  agent  represented,  and  issued  the  policy  in  question 
to  the  plaintiff  for  part  of  that  amount,  containing  a  provision  that  the 
policy  should  be  void  if  the  insured  should  obtain  additional  insurance 
without  the  written  consent  of  the  company.  It  was  clearly  undei- 
stood,  however,  that  the  plaintiff  was  to  have  the  right  to  obtain  addi- 
tional insurance,  but  the  required  provision  was  omitted  from  the  policy 
by  mistake  or  oversight  of  the  defendant's  agent.  In  aii  action  on  the 
policy,  it  was  held  that  tlie  plaintiff  had  a  right  to  rely  on  the  agent's 
writing  the  policy  in  accordance  witli  the  contract;  and  because  he  failed 
to  read  the  policy  and  discover  the  omission  therein,  ho  was  not  guilty 
of  such  negligence  as  would  bar  him  of  the  right  to  have  the  policy  re- 
formed, and  the  omitted  provision  inserted. 

T.  B.  Perry,  for  the  appellant. 

Henry  L.  DashicU,  for  tlie  appellee. 

Seevers,  C.  J.     This  action,  as  originally  commenced,  uas 
at  law,  and  a  recovery  was  souglit  on  a  policy  of  insurance. 
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The  defendant  pleaded  that  the  policy  contained  the  follow- 
ing provisions:  " This  policy  shall  be  void  unless  the  consent 
is  indorsed  in  writing  by  this  company  in  each  of  the  follow- 
ing instances:  ....  If  the  assured  have,  or  shall  hereafter 
obtain,  any  other  policy  or  agreement  for  insurance,  whether 
valid  or  not,  on  the  property  insured,  or  any  part  thereof." 
The  defendant  further  pleaded  that  after  the  issuance  of  the 
policy  in  question,  the  plaintiff  had  procured  additional  in- 
surance on  the  property  insured,  and  therefore  the  policy  was 
void.  The  plaintiff  filed  an  amendment  to  the  petition,  al- 
leging that,  at  the  time  the  contract  of  insurance  was  entered 
into  and  the  policy  issued,  it  was  agreed  between  the  plaintiff 
and  defendant  that  the  former  should  have  the  right  to  take 
out  additional  insurance  on  the  property,  and  that  the  stipu- 
lation for  additional  insurance  was  "omitted  from  the  policy 
by  mistake,  oversight,  and  through  the  fault  of  defendant"; 
and  a  reformation  of  the  policy  was  asked.  The  defendant 
denied  the  allegations  of  the  amended  petition,  and  also 
pleaded  that  the  plaintiff,  having  knowledge  of  the  matters 
pleaded,  was  estopped  from  setting  the  same  up,  because  he 
had  elected  to  prosecute  an  action  at  law  on  the  policy,  and 
having  made  an  election  of  remedies,  he  was  bound  thereby, 
and  also  because  of  his  negligence  in  failing  to  discover  the 
alleged  mistake,  and  therefore  he  was  not  entitled  to  equita- 
ble relief.  The  cause  was  thereupon  transferred  to  the  equity 
docket,  and  was  tried  as  such.  There  was  a  trial  at  the  Febru- 
ary term,  1887,  and  the  cause  was  submitted  to  the  court  upon 
written  arguments  to  be  filed  in  vacation,  the  plaintiff  waiv- 
ing the  opening  argument.  At  the  time  of  filing  a  reply  to 
defendant's  argument,  the  plaintiff  filed  a  further  amendment 
to  the  petition,  stating  that  at  the  time  the  contract  of  insur- 
ance was  entered  into,  the  defendant  was  informed  of  the 
intention  of  plaintiff  to  take  out  additional  insurance,  and  ver- 
bally assented  and  agreed  thereto.  The  allegations  of  this 
pleading  were  denied  by  defendant,  and,  the  cause  not  having 
been  decided  in  vacation,  the  plaintiff  insisted  upon  its  imme- 
diate submission.  To  this  the  defendant  objected,  on  the 
ground  that  the  issue  had  been  changed  since  the  evidence 
had  been  taken,  and  that  it  had  the  right  and  desired  to  take 
evidence  in  the  form  of  depositions.  The  court  directed  the 
case  to  be  submitted. 

1.  The  defendant  contends  that  the  court  abused  its  discre- 
tion in  ordering  the  submission  of  the  cause  at  the  time  and 
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in  tho  manner  it  did.  Under  the  practice  in  this  state,  as  we 
understand,  tho  defendant  was  not  entitled  to  a  continuance 
or  postponement  of  the  submission  of  the  cause  as  a  matter 
of  right;  and  this  is  what  was  asked.  If  the  defendant  had 
additional  evidence  it  desired  to  take  and  introduce,  it  should 
have  so  shown  by  affidavit.  Failing  to  do  this,  the  court 
properly  directed  the  case  to  be  submitted. 

2.  The  defendant  contends  that,  as  the  plaintiff  elected  to 
bring  an  action  at  law  on  the  policy,  he  cannot,  by  amended 
pleadings,  ask  a  reformation  of  the  policy,  and  have  the  case 
tried  in  equity.  Conceding  that  the  plaintiff  had  knowledge 
of  the  fact  that  the  defendant  asserted  that  it  would  rely  on 
the  defense  it  did,  still,  we  think  he  could  bring  an  action  at 
law  on  the  policy,  and  ascertain  certainly  whether  defendant 
would  plead  such  defense  or  not  before  resorting  to  equity. 
He  could  not  know  what  the  defense  would  be  before  it  was 
pleaded.  Under  the  statute  in  relation  to  amendments,  we 
have  no  hesitation  in  holding  that  a  party  is  not  estopped  by 
bringing  an  action  at  law  from  amending  his  pleadings  before 
the  case  has  finally  been  submitted  to  the  court,  so  as  to 
change  it  into  an  action  in  equity.  We  feel  confident  that 
the  universal  practice  is  in  accord  with  this  view. 

3.  The  evidence  shows  that  the  policy  was  issued  by  one 
Nelson,  who  was  fully  authorized  to  do  so,  and  he  therefore 
had  the  right  to  determine  the  premium,  and  in  fact  do  all 
that  defendant,  or  any  of  its  officers,  could  do  in  relation  to 
the  contract  of  insurance.  We  find,  from  the  evidence,  that  it 
was  agreed  between  the  plaintiff  and  Nelson  that  the  former 
should  have  insurance  on  the  property  to  the  amount  of  three 
thousand  dollars.  The  rate  of  premiums  was  agreed  upon. 
The  policy  sued  on  was  then  written  and  delivered  to  the  de- 
fendant, and  in  a  month  or  two  the  other  policies  in  other 
companies  represented  by  Nelson  were  written  and  delivered 
to  the  plaintiff.  That  the  plaintiff  was  entitled  to  and  had 
contracted  for  such  additional  insurance  is  rendered  certain, 
for  the  reason  that  Nelson  so  stated  and  wrote  in  a  book  des- 
ignated as  his  insurance  register;  but  he  testifies  that  he 
failed  to  so  state  in  the  policy.  Nelson,  as  the  authorized 
agent  of  the  defendant,  wrote  the  policy.  The  plaintiff  relied 
on  him  to  select  the  companies,  and  write  the  policy  in  ac- 
cordance wiih  the  contract,  and  we  think  he  had  the  right  to 
do  so;  and  because  he  failed  to  read  the  policy  and  discover 
the  omission  therein,  and  its  terms  and  conditions,  he  is  not 
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guilty  of  such  negligence  as  will  bar  him  of  relief,  as  the 
defendant  contends.  It  is  true,  it  was  not  agreed  between 
Nelson  and  the  plaintiff,  in  terms,  that  there  should  be  a 
stipulation  in  the  policy  that  the  latter  had  the  right  to  obtain 
additional  insurance,  but  it  does  not  follow  that  the  policy 
cannot  be  reformed,  and  such  provision  inserted  therein.  It 
was  clearly  understood  or  implied  that  the  plaintiff  was  to 
have  a  valid  policy  of  insurance,  with  the  right  to  obtain  ad- 
ditional insurance.  This  was  the  contract,  and  whatever 
provisions  were  necessary  to  make  it  effectual  should  have 
been  inserted  in  the  policy.  Nelson,  for  the  company,  im- 
pliedly 60  agreed,  and  he  should  have  so  written  the  policy. 
The  required  provision  was  omitted  by  mistake  or  oversight. 
Nelson  had  the  power  to  make  such  a  contract,  and  he  acted 
in  good  faith,  but  simply  failed  to  draught  the  policy  in  accord- 
ance with  the  contract.  The  plaintiff  has  the  right  and  is 
entitled  to  the  benefits  of  the  contract,  and  cannot  be  deprived 
thereof  through  the  fault  or  negligence  of  the  defendant.  If 
the  defendant  was  a  natural  person,  and  had  entered  into  the 
contract,  and  had  written  the  policy  under  the  circumstances 
above  stated,  it  seems  to  us  a  reformation  could  not  be  suc- 
cessfully resisted.  For  all  the  purposes  of  this  case.  Nelson 
must  be  regarded  as  the  defendant.  It  therefore  had  notice 
of  the  actual  contract,  and  is  bound  by  its  terms  and  condi- 
tions. The  plaintiff  is  entitled  to  a  decree  reforming  the  con- 
tract, and  to  a  judgment  for  the  amount  found  due  by  the 
district  court.  The  defendant  must  pay  the  costs  of  this 
appeal. 

Modified  and  affirmed. 

Insorance  —  Reformation  of  Contract  for.  —  A  Mistake,  in  Order 
to  authorize  a  court  of  equity  to  reform  a  contract  of  insurance,  must  be  one 
made  by  both  parties,  or  it  must  be  a  mistake  of  one  party  in  connection 
with  the  fraud  of  the  other:  Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  240;  14 
Am.  Rep.  249.  Where  a  policy  is  made  out  by  mistake  in  the  name  of  the 
partner  applying  therefor  instead  of  the  partnership,  a  court  of  equity  will 
decree  its  reformation  so  as  to  cover  the  partnership  interest,  even  after  loss: 
Keith  V.  Globe  Ins.  Co.,  52  111.  518;  4  Am.  Rep.  624.  Equity  will  interpose 
to  reform  contracts  of  insurance  on  account  of  mistake  and  fraud,  especially 
where  policy  is  drawn  up  in  a  form  different  from  the  application:  National 
F.  I.  Co.  V.  Crane,  IG  Md.  260;  77  Am.  Dec.  289;  Cooper  v.  Farmers'  Mut. 
F.  Ins.  Co.,  50  Pa.  St.  299;  88  Am.  Dec.  544.  Errors  in  reducing  contract 
of  insurance  to  writing  may  be  corrected  by  the  court:  Lippincott  v.  Itisiir- 
ance  Co.,  3  La.  546;  23  Am.  Dec.  467.  Correction  of  mistakes  in  policies  of 
insurance,  as  well  as  in  other  written  instruments,  is  within  the  jurisdiction 
of  equity:  Phoenix  Ins.  Co.  v.  Gurnee,  1  Paige,  278;  19  Am.  Dec.  431;  Par- 
tons  V.  Hosmer,  2  Root,  1;  1  Am.  Dec.  58. 
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City  of  Davenport  v.  Rice. 

[76  Iowa.  74.) 
PxDDLBR  18  Ittnkrant  Inditicual,  Ordinabilt  wttuout  Looal  Habita* 

Tiox  or  place  of  business,  who  travels  about  with  merchandise  for  the 

purpose  of  selling  it. 
PkDDLKIU  —  MlTNIClPAL     ORDINANCE. — PERSON    IS    NOT    PeDDLEB,    WITHIN 

Meaning  of  City  Ordinance  imposing  a  fine  for  hawking  and  ped- 
dling goods  without  a  license,  who,  being  in  the  employ  of  a  resident 
mercantile  establishment,  calls  on  citizens  and  solicits  orders  for  goods 
kept  for  sale  by  it,  and  who  usually  carries  samples  wi  h  him,  although 
the  ordinance  declares  such  acts  to  be  peddling. 

Prosecution  under  a  city  ordinance  for  peddling  and  hawk- 
ing goods  without  a  license.    The  opinion  states  the  case. 

L.  M.  Fisher^  for  the  appellant. 

St.  John,  Stevenson,  and  WhUenand,  for  the  appellee. 

Rothrock,  J.  The  cause  was  tried  by  the  court  without  a 
jury,  and  it  is  submitted  upon  appeal  to  this  court  upon  the 
findings  of  fact  and  conclusions  of  law  by  the  district  court, 
which  are  as  follows:  — 

"  For  several  years  a  business  association  or  firm,  known  as 
the  Adams  Manufacturing  Company,  has  kept  a  retail  store 
or  wareroora  in  the  city  of  Davenport,  and  a  stock  of  miscel- 
laneous house-furnishing  goods  therein  for  sale,  on  which 
stock  it  has  been  taxed  by  the  city  in  the  annual  tax  levy  on 
taxable  property,  and  has  also  paid  a  retailer's  license  tax 
under  the  city  ordinance  providing  therefor.  At  the  time  of 
and  before  the  commencement  of  this  prosecution,  the  defend- 
ant. Rice,  was  in  the  employ  of  the  said  Adams  Manufacturing 
Company,  which  employed  him  and  a  number  of  other  persons 
to  call  on  citzens  of  Davenport  at  their  houses  or  places  of 
business,  and  solicit  orders  for  goods  of  the  various  kinds  kept 
for  sale  by  said  company;  said  solicitors  usually  carrying  with 
them  for  exhibition  a  sample  or  samples  of  one  or  more  of 
such  classes  of  goods,  and  said  Rice  was  actually  engaged  in 
soliciting  and  taking  orders.  When  an  order  was  obtained,  it 
was  filled  by  said  company  by  delivery  from  their  stock  of 
goods  above  mentioned.  Sometimes  the  identical  sample  car- 
ried by  the  solicitor  for  exhibition  was,  if  desired  by  the  cus- 
tomer, sold  and  delivered  to  him  by  the  solicitor.  But  it  is 
not  satisfactorily  proved  that  this  had  ever  been  done  by  this 
defendant.  Rice.  At  the  time  of  said  Rice's  arrest  by  a  police- 
oflBcer  of  said  city,  preliminary  to  this  prosecution,  he  waa 
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found  on  a  street  of  said  city,  having  in  his  possession  a  clock 
from  the  stock  of  said  company,  which  he  was  taking  to  a 
resident  in  said  city,  at  her  residence,  who  had  informed 
another  employee  of  said  company  that  she  wished  to  pur- 
chase a  clock;  and  said  defendant  was  about  to  visit  her,  with 
said  clock  as  a  sample,  in  order  to  solicit  her  order  for  a  clock, 
to  be  sold  to  her  by  said  company.  Neither  the  defendant 
nor  the  company,  at  the  time  of  beginning  this  prosecution, 
held  any  license  as  a  peddler  or  hawker  from  said  city.  The 
ordinance  of  said  city  on  which  the  prosecution  is  founded,  so 
far  as  material  to  the  case,  is  as  follows  (chapter  28,  section  9, 
Revised  Ordinances  of  City  of  Davenport  of  1884) :  — 

"  *Sec.  9.  No  person  shall  hawk  or  peddle  within  the  lim- 
its of  this  city  any  goods,  wares,  merchandise,  or  other  arti- 
cles, save  and  except  newspapers  and  farm  or  garden  produce 
raised  by  the  seller,  without  first  having  procured  a  license 
therefor. 

"  '  (a)  The  charge  for  said  license  shall  be  as  follows:  For 
one  day,  two  dollars;  for  one  week,  five  dollars;  for  one 
month,  ten  dollars. 

'* '  (6)  Said  license  shall  be  procured  in  the  manner  provided 
in  section  2  hereof. 

"  '  (c)  Soliciting  orders  for  future  delivery  of  goods  shall  be 
deemed  and  taken  to  be  peddling  within  the  meaning  hereof; 
and  the  burden  of  proof,  where  the  fact  of  soliciting  is  shown, 
shall  be  upon  the  defendant,  and  he  will  be  required  to  show 
that  the  terms  or  provisions  of  this  section  were  not  by  him 
violated. 

"  '  (cZ)  Any  person  found  guilty  of  violating  any  of  the  pro- 
visions of  this  section  shall  be  fined  in  a  sum  not  exceeding 
twenty-five  dollars,  and  shall  be  imprisoned  until  the  same  is 
paid.' 

"  On  the  foregoing  facts,  the  court  is  of  the  opinion,  as  mat- 
ter of  law:  1.  That  the  facts  do  not  show  that  the  defendant 
was  a  'peddler'  or  'hawker'  within  the  meaning  of  the  clause 
of  the  city  charter  authorizing  the  city  to  license,  tax,  and 
regulate  ....  hawkers,  peddlers,  etc.:  Toivn  of  Spencer  v. 
Whitinj,  68  Iowa,  678;  Commonwealth  v.  Farnum,  114  Mass. 
267;  2.  That  said  facts  do  not  show  any  violation  by  said  de- 
fendant of  any  valid  provisions  of  said  ordinance;  3.  That 
the  city  council  had  no  power,  under  the  city  charter,  to  enact 
by  said  ordinance  that  *  soliciting  orders  for  future  delivery  ot 
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goods  shall  be  deemed  and  taken  to  be  peddling  within  the 
meaning  hereof;  such  soliciting  not  being  'peddling'  within 
the  proper  meaning  of  said  word  as  used  in  the  charter:  Maya 
V.  Cincinnati^  1  Ohio  St.  272;  4.  Defendant  is  entitled  to 
judgment  of  acquittal  herein. 

[Signed]  **J.  N.  Rogers, 

"Judge  Seventh  District." 
It  appears,  from  the  statement  of  facts,  that  the  Adams 
Manufacturing  Company  is  a  resident  mercantile  establishment 
occupying  a  store  or  warehouse,  with  its  stock  therein  for  sale, 
the  same  as  other  resident  merchants.  It  employed  the  de- 
fendant and  others  to  call  on  citizens  of  Davenport,  and  solicit 
orders  for  goods  of  the  various  kinds  kept  for  sale  by  said 
company.  These  solicitors  usually  carried  with  them  samples 
of  the  goods  ofiFered  for  sale,  and  when  an  order  was  obtained, 
it  was  filled  by  the  company  from  their  stock  of  goods  at  their 
store.  A  peddler  is  an  itinerant  individual,  ordinarily  with- 
out local  habitation  or  place  of  business.  The  only  difference 
between  the  company  represented  by  the  defendant  and  any 
other  resident  merchant  was,  that,  for  the  purpose  of  securing 
business,  the  company  sent  its  salesmen  or  clerks  to  the  resi- 
dences of  the  people  to  solicit  purchasers  for  its  wares.  This 
is  not  unusual  with  some  of  the  very  best  retail  grocers.  It 
is  true,  their  agents  and  drivers  may  not  carry  samples,  but 
we  fail  to  see  why  this  should  make  any  difference.  Webster 
defines  a  peddler  to  be  "one  who  peddles;  a  traveling  trader; 
one  who  carries  about  small  commodities  on  his  back  or  in  a 
cart  or  wagon,  and  sells  them."  Worcester:  "A  traveling 
merchant;  one  who  travels  about  the  country  carrying  com- 
modities for  sale."  Johnson:  "  One  who  travels  the  country 
vending  small  commodities."  Bouvier  defines  peddlers  to  be 
"persons  who  travel  about  the  country  with  merchandise  for 
the  purpose  of  selling  it."  Under  these  definitions  we  sup- 
pose that  if  an  itinerant  person  should  deposit  his  goods  in  a 
car  or  room,  and  from  that  place  as  a  depository  he  should 
take  his  wares  through  the  city,  from  place  to  place,  for  sale, 
he  would  be  a  peddler.  But  the  establishment  represented  by 
the  defendant  had  its  operators  where  its  goods  were  exposed 
for  sale,  and  where  they  were  actually  sold,  and  the  solicita- 
tion of  orders  for  goods  by  sample  was  in  no  sense  peddling. 
The  authorities  cited  in  the  findings  of  the  court  fully  support 
the  conclusion  made  by  the  learned  district  judge  who  tried 
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the  case.     Indeed,  we  think  the  case  of  Town  of  Spencer  v. 
Whiting  is  in  principle  conclusive  upon  the  question. 
AflBrmed. 


McNiciPAL  Corporation  cannot,  by  Ordnance,  Declare  That  a  Not- 
SANCE  which  is  not  one  in  fact:  Tmot  v.  Great  etc.  Telephone  Co.,  39  La.  Ann. 
99G;  4  Am.  St.  Rep.  248. 


Henry  v.  Sioux  City  and  Pacific  Railway  Co. 

[75  Iowa,  84.] 

Railroad  Company  —  Negligence. — It  cannot  be  Said,  as  Maiter  Of 
Law,  that  brakemaii  in  employ  of  railroad  company  was  gnilty  of  con- 
tributory negligence,  where,  in  obedience  to  his  conductor's  orders,  he 
mounted  the  front  end  of  a  train  of  freight-cars,  and  went  to  the  rear  of 
the  train,  descended,  and  made  a  coupling  with  a  standing  car,  but  in  so 
doing  was  injured  by  reason  of  the  speed  at  which  the  train  was  moving; 
it  appearing  that  when  he  mounted  the  train  he  had  reason  to  believe 
the  conductor  would  follow  him,  as  was  his  custom  in  such  cases,  and 
slacken  the  speed  of  the  train;  and  although,  by  a  glance  to  the  rear 
when  he  was  about  to  descend  from  the  cars  he  could  have  seen  that  the 
conductor  had  not  gone  on  top  of  them,  and  that,  if  he  had  noticed  the 
cars  as  they  approached  him,  he  might  have  seen  that  their  speed  had 
not  been  reduced. 

Railroad  Company  —  Evidence. — Question  whether  Rate  of  Speed 
op  Moving  Train  was  Dangerous  at  time  of  injury  to  plaintiff  is  in 
the  nature  of  a  conclusion  to  be  drawn  from  the  facts  proven,  and  such 
others  as  are  in  the  common  knowledge  of  all  men;  and  it  is  the  duty  of 
the  jury  to  draw  that  conclusion.  The  opinions  of  witnesses  qualified 
by  their  experience  to  express  an  opinion  on  the  subject  are  competent 
evidence;  but  the  jury  are  not  absolutely  bound  to  accept  such  opinions, 
or  to  be  governed  by  them  in  forming  their  conclusion. 

Evidence,  —  Fact  that  Plaintiff,  in  Action  for  Personal  Injury, 
Contradicted  his  Testimony  given  on  a  former  trial  in  a  material 
point  affects  only  his  credibility  as  a  witness,  and  is  a  proper  matter  for 
the  consideration  of  the  jury,  after  hearing  his  explanation  of  the  con- 
tradiction. 

Appellate  Court  will  not  Disturb  Finding  of  Jury  on  a  question  as 
to  the  credit  which  ought  to  be  given  to  the  evidence. 

Damages  —  Verdict  not  Excessive. — A  verdict  for  eight  thousand  dol- 
lars damages,  awarded  in  an  action  for  personal  injuries  to  the  plaintiff, 
who  was,  at  the  time  of  the  accident,  a  strong  and  active  man,  nineteen 
years  of  age,  the  injuries  causing  him  excruciating  pain  for  a  long  time, 
and  compelling  him  to  submit  to  a  surgical  operation  by  which  a  portion 
of  the  ankle-bone  was  removed,  and  the  joints  of  his  ankle  and  foot 
stiffened,  making  him  a  cripple  for  life,  and  unfitting  him  for  manual 
labor,  for  which  only  he  was  qualified,  is  not  excessive,  and  will  not  be 
disturbed  on  appeal. 
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Action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff,  and  alleged  to  have  been  caused  by  the  negligeuco 
of  the  defendant.     The  facts  appear  in  the  opinion. 

Joy,  Wright,  and  Hudson,  and  John  R.  Hawley,  for  the  appel- 
lant. 

E.  C.  Herrick  and  E.  F.  Oray,  for  the  appellee. 

Reed,  J.  This  cause  has  twice  been  in  this  court  before 
the  present  appeal:  See  66  Iowa,  52,  and  70  Id.  233.  The 
accident  occurred  while  plaintiff  was  making  a  coupling.  A 
number  of  cars  were  moved  from  the  main  track  to  a  side- 
track, by  the  operation  known  as  "kicking  in."  Plaintiff, 
who  was  the  only  brakeman  on  the  train,  removed  the  pin 
which  coupled  the  cars  to  the  engine,  and  gave  the  signal  to 
the  engine  to  back,  and  when  the  cars  were  run  onto  the  side- 
track, he  went  on  top  of  one  of  them,  and  proceeded  to  the 
rear  end  of  the  last  car,  where  ho  descended  to  the  ground, 
and  ran  to  a  standing  car,  for  the  purpose  of  coupling  it  to 
the  others.  He  succeeded  in  making  the  coupling,  but  was 
struck  by  the  moving  cars  and  thrown  to  the  ground,  and  the 
trucks  passed  over  one  of  his  feet,  inflicting  a  serious  and  per- 
manent injury.  His  claim  is,  that  he  made  the  coupling  in 
obedience  to  a  direction  of  the  conductor,  who  was  his  supe- 
rior, and  whose  orders  he  was  required  to  obey;  that  it  was 
the  custom,  in  the  performance  of  such  work,  for  the  con- 
ductor, when  there  was  but  one  brakeman  on  the  train,  to  go 
upon  the  moving  cars,  and,  by  applying  the  brakes,  reduce 
their  speed  so  that  the  coupling  could  be  made  with  safety; 
and  that  when  the  conductor  gave  him  the  order  to  make  the 
coupling  in  question,  he  indicated  by  his  actions  that  he 
would  follow  him  onto  the  cars  for  that  purpose,  but  that  he 
neglected  to  do  so,  and  that  the  injury  was  in  consequence  of 
that  neglect.  He  also  claims  that  when  he  started  to  make 
the  coupling,  he  believed  that  the  conductor  would  perform 
that  duty,  and  that  when  he  went  between  the  cars,  he  did 
dot  know  that  it  had  not  been  performed,  or  that  the  speed  of 
the  cars  had  not  been  reduced. 

1.  It  was  insisted  in  the  argument  that  the  evidence  shows 
conclusively  that  the  plaintiff  was  guilty  of  such  negligence 
contributing  to  the  injury  as  defeats  all  right  of  recovery. 
Plaintiff  testified  that  when  he  went  upon  the  cars,  they  were 
moving  at  a  rate  of  from  four  to  five  miles  per  hour,  and  the 
jury  found  specially  that  they  were  moving  at  four  and  one 
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half  miles.  Ho  also  testified  that  when  he  reached  the  top 
of  the  car  and  got  upon  his  feet,  the  conductor  was  by  the 
side  of  the  car,  with  his  hand  on  the  ladder,  and  was  appar- 
ently about  to  follow  him,  and  that  it  had  been  the  uniform 
custom  during  the  time  he  had  worked  upon  that  train,  which 
was  ten  days,  for  the  conductor  to  go  upon  the  cars  under  like 
circumstances  and  apply  the  brakes.  Also,  that  he  did  not 
notice  when  he  descended  from  the  cars  that  the  conductor 
had  not  gone  upon  them;  and  that,  from  the  time  he  reached 
the  ground  until  he  was  struck  and  thrown  down,  his  atten- 
tion was  given  to  the  matter  of  the  coupling,  and  that  he  did 
not  notice  that  the  speed  of  the  cars  had  not  been  reduced. 
If  these  are  the  facts  of  the  occurrence,  it  cannot  be  said,  as 
matter  of  law,  that  plaintiff  was  guilty  of  contributory  negli- 
gence; but  the  question  whether  he  was  so  guilty  is  in  the 
nature  of  an  ultimate  conclusion,  to  be  determined  from  the 
facts;  and  it  was  the  province  of  the  jury  to  determine  it.  It 
is  true  that  by  a  glance  to  the  rear  when  he  was  about  to  de- 
scend from  the  cars  he  could  have  seen  that  the  conductor 
had  not  gone  on  top  of  them,  and  that  if  he  had  noticed  the 
cars  as  they  approached  him,  he  might  have  seen  that  their 
speed  had  not  been  reduced;  but  if  it  was  the  duty  of  the  con- 
ductor to  go  upon  the  cars  and  apply  the  brakes,  and  he  had 
been  led  by  his  conduct  to  believe  that  he  was  about  to  per- 
form that  duty,  he  was  not  necessarily  negligent  because  he 
proceeded  to  do  the  work  assigned  to  him  without  first  ascer- 
taining whether  he  had  performed  it:  Bcems  v.  Chicago  etc. 
Ry  Co.,  58  Iowa,  150.  The  facts  as  testified  by  plaintiff  do 
not  bring  the  case  within  Nichols  v.  Chicago  etc.  Ry  Co.,  69 
Id.  156.  In  that  case,  the  evidence  of  the  plaintiff  showed, 
without  any  doubt,  that  he  knew  when  he  went  between  the 
cars  that  his  signal  to  reduce  the  speed  had  not  been  under- 
stood, or  was  being  disregarded.  And  the  court  instructed 
the  jury  that  if  he  knew  that  fact,  or  by  the  exercise  of  rea- 
sonable diligence  might  have  known  it,  he  could  not  recover. 
While  we  approved  that  instruction,  we  held  that  the  verdict 
could  only  have  been  arrived  at  by  totally  disregarding  it. 
But  there  was  no  claim,  as  there  is  in  this  case,  that  plaintiff 
had  been  led  to  relax  that  diligence  in  the  matter  which 
otherwise  would  have  been  required  of  him  by  the  conduct 
of  the  co-employee  whose  duty  it  was  to  slacken  the  speed  of 
the  cars. 

2.  But  it  was  insisted  that  plaintiff's  testimony  to  the  effect 
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that  he  did  not  know  when  he  went  between  the  cars  that  the 
speed  had  not  been  reduced  ought  not  to  be  accepted  as  true, 
for  the  reason  that,  when  testifying  on  the  former  trials,  he 
he  admitted  that  he  did  not  know  that  fact.  Portions  of  his 
testimony  on  the  former  trials  were  read  to  the  jury  on  this 
trial,  and  it  must  be  admitted  that  it  shows  that  he  stated,  on 
the  first  trial  at  least,  that  he  knew  when  he  went  between  the 
cars  that  the  speed  had  not  been  reduced.  But  he  claimed 
and  testified  that  when  he  gave  that  testimony  he  was  still 
sufioring  from  the  efifect  of  his  injury,  and  that  he  did  not 
understand,  when  he  gave  that  answer,  that  the  question  re- 
ferred to  that  particular  time,  but  understood  that  it  referred 
to  the  time  when  he  alighted  from  the  cars.  In  any  event, 
however,  the  fact  was  one  aff'ecting  bis  credibility  as  a  wit- 
ne?p,  and  was  for  the  consideration  of  the  jury;  and  we  can- 
not pay,  in  view  of  their  verdict,  that  his  present  statement  is 
false. 

0.  There  was  no  direct  evidence  that  the  rate  of  speed  at 
which  the  cars  were  moving  was  dangerous,  although  plaintiff 
and  one  other  witness  testified  that  the  speed  at  which  cars 
were  ordinarily  moved  when  a  coupling  to  a  standing  car  was 
being  made  was  but  two  miles  per  hour.  Defendant  intro- 
duced evidence,  however,  which  tended  to  prove  that  coup- 
lings could  safely  be  made  when  the  cars  were  moving  at  a 
much  higher  rate  of  speed  than  were  those  in  question  at  the 
time  of  the  injury,  and  that  it  was  customary  to  make  coup- 
lings under  those  circumstances.  And  it  was  contended  that 
the  finding  of  the  jury  that  the  conductor  was  guilty  of  negli- 
gence in  failing  to  apply  the  brakes  and  lessen  the  speed  is 
against  the  evidence.  The  manner  in  which  couplings  are 
made  was  described  to  the  jury  by  the  witness.  The  weight 
of  the  cars  was  also  proven.  Now,  the  question  whether  the 
rate  of  speed  was  dangerous  is  in  the  nature  of  a  conclusion  to 
be  drawn  from  the  facts  proven,  and  such  others  as  are  in  the 
common  knowledge  of  all  men;  and  it  was  the  duty  of  the 
jury  to  draw  that  conclusion.  The  opinions  of  witnesses  who 
were  qualified  by  their  experience  to  express  an  opinion  on 
the  subject  was  competent  evidence.  The  jury,  however, 
were  not  absolutely  bound  to  accept  such  opinions,  or  to  be 
governed  by  them  in  forming  their  conclusion.  But  they 
might  consider  the  facts  and  circumstances  of  the  case,  and  if 
the  opinions  given  appeared  to  them  to  be  unreasonable  or  in- 
consistent with  those  facts,  they  might  reject  them.     It  can- 
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not  be  said,  as  matter  of  law,  that  the  opinions  expressed  by 
defendant's  witnesses  are  correct;  but  the  question  is  one  of 
fact,  and  we  could  not  disturb  the  verdict  on  this  ground 
without  usurping  the  province  of  the  jury,  and  overturning 
the  rule  which  has  long  prevailed  here,  —  that  we  will  not 
disturb  the  finding  of  a  jury  on  a  question  as  to  the  credit 
which  ought  to  be  given  to  the  testimony. 

4.  The  judgment  is  for  eight  thousand  dollars.  Defendant 
contended  that  the  amount  is  excessive.  As  stated  above,  the 
injury  is  of  a  serious  nature,  and  is  permanent.  Plaintiflf  was 
but  nineteen  years  old  at  the  time  of  the  accident,  and  was  a 
strong,  active  young  man.  The  injury  caused  him  excruciat- 
ing pain  for  a  long  time.  He  has  been  compelled  to  submit 
to  a  surgical  operation,  by  which  a  portion  of  the  ankle-bone 
was  removed.  The  joints  of  his  ankle  and  foot  are  stiffened, 
and  he  is  a  cripple  for  life.  He  was  a  laborer,  and  is  neither 
qualified  nor  fitted  for  other  pursuits.  His  ability  to  labor  in 
any  vocation  to  which  his  qualifications  adapt  him  is  greatly 
impaired.  We  cannot  say,  in  view  of  these  facts,  that  the 
amount  awarded  him  is  excessive. 

The  instructions  given  by  the  court  are  substantially  the 
same  as  those  given  upon  the  first  trial,  and  were  approved 
on  the  first  appeal,  and  they  fully  covered  all  the  questions 
in  the  case.  Those  asked  by  defendant,  and  refused  by  the 
court,  related  to  the  same  questions,  and  no  prejudice  could 
have  resulted  from  the  refusal  to  give  them. 

Affirmed.  

NKaLiOENCE — Ck)NTRiBUTOKY  NEGLIGENCE,  when  a  question  of  fact  for 
jury  and  when  a  question  of  law  for  the  court:  Note  to  Baltimore  tic.  R'y 
Co.  V.  Kane,  ante,  p.  387.  In  an  action  based  on  negligence,  where  the  an- 
swer set  up  contributory  negligence  of  plaintiff,  it  was  error,  in  stating 
issues  to  the  jury,  to  omit  the  issue  of  contributory  negligence:  Gamble 
V.  Mullin,  74  Iowa,  99.  Where  in  an  action  for  negligence  the  fact  is 
undisputed  in  the  evidence  that  injury  was  received  by  an  intervening 
agency,  over  which  defendant  had  no  control,  the  question  of  remote  or 
proximate  cause  must  be  determined  by  the  court,  and  the  jury  instructed 
accoraingly:  S.  S.  Pass.  Wy  Co.  v.  Tnch,  117  Pa.  St.  390.  In  an  action  to 
recover  damages  for  an  injury  caused  by  the  negligence  of  defendant,  who 
pleaded  contributory  negligence  of  plaintiff,  the  defendsint  is  entitled  to  an 
issue  on  this  question:  Kirk  v.  Atlanta  etc.  Ky  Co.,  97  N.  C.  82.  Wliero 
plaintiff  was  knocked  off  a  car  through  his  own  and  his  co-employee's  negli- 
gence, but  under  the  evidence  it  might  have  been  found  that  he  could  have 
extricated  himself  had  the  brakes  not  been  defective,  and  that  the  defect  in 
brakes  was  tiie  proximate  cause  of  his  injury,  the  question  waa  for  tlie  jury, 
and  should  have  been  submitted  to  them:  LiUy  v.  New  York  etc  R.  11.  Co., 
107  N.  Y.  566. 
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Railway-^  —  Master  and  Servant  —  Liability  of  Master  for  Injurt 
TO  Servant  for  obeying  a  dangerous  order  of  his  superior:  Note  to  Sttphena 
V.  IlannilMil  etc.  R.  R.  Co.,  ante,  p.  343.  Although  a  servant  may  have  been 
injured  by  negligomi'  of  master,  if  he  could  with  reasonable  care  and  prn- 
douce  liave  averted  the  accident,  ho  cannot  recover:  CornroaU  v.  Cliarlotle  tie. 
R.  R.  Co.,  97  N.  C.  11.  An  order  from  a  superior  to  a  servant  to  perform 
a  dangerous  duty  docs  not  relievo  servant  from  avoiding  danger  to  the 
best  of  iiis  ability  in  carrying  out  such  order.  To  bar  recovery,  contribu- 
tory mgligenco  must  bo  proximate  cause  of  the  injury  complained  of:  Id. 

Kailway.s— Contkibutorv  Neolioenck  of  Employees  —  Assdmption 
OF  Risks  I'.y  Employees. — An  employee,  though  presumed  to  take  the 
natural  risk  incident  to  the  emplo3rment,  does  not  assume  that  risk  vrhich 
arises  from  the  negligence  of  the  employer:  O.  C.tk  8.  F.  RyCo.  v.  Silliphant, 
70  Tex.  G25.  Every  employee  of  a  railway  company  assumes  risks  naturally 
incident  to  the  employment;  and  company  is  only  liable  in  damages,  if  he 
cuslaius  injury  when,  through  its  negligence,  it  has  increased  the  risks  ordi- 
narily incident:  Texas  etc  R'y  Co.  v.  Dillard,  70  Tex.  G2;  Fort  Hill  etc.  v. 
Onn,  SI  Ky.  183.  Where  cars  are  of  unequal  height,  and  the  brakeman 
knew  such  fact,  yet  went  between  the  car  approaching  by  his  own  signal 
and  a  stationary  car,  and  used  a  straight  link  to  make  the  coupling,  and  was 
injund,  railway  company  is  not  liable:  Norfolk  etc.  R.  R,  Co.  v,  Emmert,  83 
Va.  G40. 

Railways  —  Damages  for  Personal  Injury  —  Excessive  Verdicts: 
See  note  to  Johnson  v.  Missouri  etc.  R'y  Co.,  ante,  p.  357. 

Verdict  and  Findings  will  not  be  Disturbed  on  Appeal  wherb 
TUERE  is  Any  Evidence  to  Sustain  Tuem:  Swayne  v,  Waldo,  73  Iowa, 
749;  5  Am.  St.  Rep.  712,  and  note  714;  ReUey  v.  Ilaynes,  38  Kan.  259;  5 
Am.  St.  Rep.  737,  and  note  740;  Atchison  etc.  R.  R.  Co.  v.  Sadler,  38  Kan. 
128;  5  Am.  St.  Rep.  729,  and  note  734;  but  where  verdict,  whether  based 
on  evidence  or  not,  is  in  conflict  with  the  instrnctions,  it  should  bo  set  aside, 
because  instructions,  whether  right  or  wrong,  are  the  law  for  the  jury:  Rey- 
nolds V.  City  of  Keokuk,  72  Iowa,  371 

Weight  of  Evidence. — It  is  the  Exclusive  Province  of  the  Jury 
TO  Pass  upok  the  Weight  of  evidence,  and  the  supreme  court  M-ill  not 
pads  upon  the  weight  of  evidence:  Stale  v.  DcUy,  16  Or.  240;  Post  v.  Bohner, 
23  Neb.  257;  RotJischild  v.  Wabash  etc.  R.  R.  Co.,  92  Mo.  91. 


Ensminger  v.  Ensminger. 

Ho  Iowa,  89.  | 
MoRTOAOEs. — Evidence  to  R<5tablisu  that  Deed  Absolute  on  it.s  Face 
WAS  Intended  to  be  Mortgage,  or  that  the  real  estate  Jcscribed 
therein  belongs  in  fact  to  some  other  person  than  tho  grantee,  must  bo 
clear,  satisfactory,  and  conclusive,  and  not  made  up  of  loose  and  random 
statomeuts. 

Action  in  equity  to  determine  the  ownership  of  real  estate. 
The  facts  appear  in  the  opinion. 

//.  McNeil,  for  the  appellant. 

Read  and  Head,  for  the  appellees. 
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Seevers,  C.  J.  The  proper  title  of  record  to  the  real  estate 
in  controversy  is  in  the  heirs  of  H.  C.  Ensminger,  deceased. 
The  plaintiff  claims  that  the  property  in  fact  belongs  to  him, 
and  he  has  introduced  evidence  tending  to  establish  such  fact 
as  he  claims.  The  settled  rule  is,  that  evidence  to  establish 
that  a  deed  absolute  on  its  face  was  intended  to  be  a  mort- 
gage, or  that  the  real  estate  described  therein  belongs  in  fact 
to  some  other  person  than  the  grantee,  must  be  clear,  satis- 
factory, and  conclusive,  and  not  made  up  of  loose  and  random 
statements:  Corbit  v.  Smith,  7  Iowa,  60;  71  Am.  Dec.  431; 
Kibby  v.  Harsh,  61  Iowa,  196;  Knight  v.  McCord,  63  Id.  429; 
Monroe  v.  Graves,  23  Id.  597;  Nelson  v.  Worrall,  20  Id.  469. 
Having  this  rule  in  view,  we  have  each  separately  read  the  evi- 
dence, and  separately  reached  the  conclusion  that  the  plaintiff 
has  failed  to  establish  the  proposition  upon  which  his  right  to 
recover  depends.  We  do  not  deem  it  necessary  to  set  out  the 
evidence,  or  comment  upon  it,  deeming  it  sufficient  to  say  that 
the  evidence  is  conflicting,  and  much  of  it  introduced  by  the 
plaintiff  consists  of  conversations  and  declarations  made  by 
the  deceased  of  a  random  and  unsatisfactory  character.  Ap- 
pellant has  filed  a  motion  to  strike  an  amended  abstract,  be- 
cause it  was  not  filed  within  the  time  required  by  the  rules  of 
this  court.  Under  the  showing  made  by  the  appellant  this 
motion  must  be  overruled,  and  the  judgment  of  the  district 
court  affirmed.  

Mortgages.  — What  Evidence  Necessaby  to  Establish  that  a  Deed 
Absolute  on  its  Face  was  intended  merely  as  a  mortgage:  See  note  to  Tur- 
iier  V.  McDonald,  ante,  p.  192;  note  to  Ilutzler  Bros.  v.  PJdlUps;  i  Am.  St. 
Tvcp.  707,  70S;  Knapp  v.  Bailey,  79  Mo.  195;  1  Am.  St.  Rep.  295;  Ullmany. 
Jasper,  70  Tex.  446;   Wehh  v.  Burney,  70  Tex.  322. 


May  v.  Sturdivant. 

[75  Iowa,  IIG.J 

Vendor  and  Vendee. — General  Rule  is,  that  Purchaser  of  Real 
Estate  is  CnAROEABLE  with  Notice  of  the  equities  of  one  in  posses- 
sion. But  it  is  settled,  in  Iowa,  that  possession  by  a  grantor,  after  full 
conveyance,  is  not  constructive  notice  to  subsequent  purchasers  of  any 
light  reserved  in  the  land  by  the  grantor. 

Vendor  and  Vendee  —  Con.structive  Notice  from  Continued  Posses- 
sion BY  Co-tenant. — Where  a  tenant  in  common  of  land,  who  is  in 
possession,  purchases  the  interest  of  liis  co-tenant,  who  is  not  in  posses- 
sion, and  fails  to  have  his  deed  recorded,  and  there  is  no  visible  change 
in  the  possession  of  the  laud,   though  some  improvements  are  made 
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thereon,  and  subsequently  the  interest  of  the  co>tenant  who  had  con- 
veyed is  sold  on  execution,  the  purchaser  of  such  interest,  who  had  no 
actual  knowledge  of  the  prior  conveyance,  and  did  not  know  that  the 
improvements  were  made  exclusively  by  the  purchasing  co-tenant,  is  not 
ohargeablo  with  notice  of  such  co-tenant's  rights  under  his  deed. 

EnsKNCE  —  Husband  and  Wife.  —  Admissions  Made  by  Husband  arb 
NOT  Admlssiblb  as  evidence  against  his  wife,  there  being  no  pretense 
that  when  hu  made  them  he  was  acting  for  licr,  although  he  has  acted 
generally  as  her  agent  in  the  management,  care,  and  dispoaition  of  her 
property. 

Plkadino  — Judicial  Sale.  — Averment  in  Petition  to  Set  Ahibr  Exe- 
cution Sale  ok  Land,  that  Defendant  Purchased  the  property  at 
the  sale,  and  obtained  a  deed  to  it,  with  actnal  and  constructive  notice 
at  the  time  of  the  plaintiff's  rights,  is  equivalent  to  an  averment  that 
she  had  paid  the  amount  of  her  bid,  and  raises  no  iasue  as  to  whether 
the  purchase  was  for  a  valuable  consideration. 

Judicial  Sale.  —  Upon  Failure  of  Purchaser  at  Sheriff's  Sale  to 
Pay  Amount  of  Bid,  or  to  make  some  arrangement  with  reference  to 
it,  satisfactory  to  the  judgment  creditor,  it  is  the  duty  of  the  officer  to 
disregard  the  bid,  and  again  offer  the  property  for  sale. 

Action  to  quiet  title  to  certain  real  estate.  The  facts  ap- 
pear in  the  opinion. 

George  D.  Porter^  for  the  appellants. 

T.  M.  Fee,  for  the  appellees. 

Reed,  J.  The  father  of  the  plaintiffs,  in  his  lifetime,  was 
the  owner  of  the  property  in  controversy.  He  died  intestate 
in  1876,  leaving  a  widow  and  eleven  children  surviving  him. 
After  his  death,  the  widow  and  plaintiffs,  who  are  unmarried, 
and  a  brother,  who  was  also  a  single  man,  occupied  the  prem- 
ises as  a  place  of  residence.  In  1883,  plaintiff  John  H.  May, 
and  the  single  brother  spoken  of  abov^e,  purchased  of  Elizabeth 
Gilbert,  a  married  sister,  her  interest  in  the  estate,  and  re- 
ceived a  conveyance  thereof  from  her  and  her  husband.  In 
1884,  defendant  J.  M.  Sturdivant  recovered  a  judgment  against 
Elizabeth  Gilbert  in  one  of  the  courts  of  Appanoose  County. 
An  execution  issued  on  that  judgment  was  levied  on  an  un- 
divided one  eleventh  of  the  property  as  the  property  of  Mrs. 
Gilbert,  and  the  same  was  sold  in  satisfaction  of  the  judgment; 
defendant  Elizabeth  Sturdivant,  who  is  the  wife  of  J.  M. 
Sturdivant,  being  the  purchaser;  and  the  sheriff  subsequently 
executed  to  her  a  deed.  Before  said  judgment  was  rendered, 
the  single  brother,  who  united  with  plaintiff  John  H.  in  the 
purchase  of  Mrs.  Gilbert's  interest,  conveyed  all  his  interest  in 
the  estate  to  the  plaintiffs  Mary  A.,  Ilattie  E.,  and  Melissa. 
At  the  time  of  the  sheriff's  sale,  however,  neither  that  deed 
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nor  the  one  from  Mrs.  Gilbert  was  recorded.  But  plaintiffs 
were  in  actual  possession  of  the  premises,  their  possession  hav- 
ing been  continuous  from  the  death  of  their  father.  In  addi- 
tion to  the  foregoing  facts,  it  is  alleged  in  the  petition  that 
defendants  were  charged  with  constructive  notice  of  plaintiffs* 
rights  by  their  possession  of  the  premises.  Also,  that  thejr 
had  actual  knowledge  at  the  time  of  the  sheriff's  sale  of  the 
sale  and  conveyance  by  Mrs.  Gilbert. 

1.  The  general  rule  certainly  is,  that  the  purchaser  of  real 
estate  is  chargeable  with  notice  of  the  equities  of  one  in  pos- 
session. There  are  exceptions  and  limitations,  however,  to 
this  as  to  all  general  rules.  It  is  settled  in  this  state,  that 
possession  by  a  grantor,  after  full  conveyance,  is  not  construc- 
,  tive  notice  to  subsequent  purchasers  of  any  right  reserved  in 
the  land  by  the  grantor:  Koon  v.  Tramel,  71  Iowa,  132;  Sprague 
V.  White,  73  Id.  670.  See  also  the  authorities  cited  in  the 
opinion  in  the  first  case.  It  has  also  been  held  that  where 
one  is  in  possession  under  some  right  which  appears  of  record, 
his  possession  is  not  constructive  notice  of  another  or  different 
right,  but  is  referable  to  that  right:  Rogers  v.  Hussey,  36  Id. 
664;  Brown  v.  Wade,  42  Id.  647;  Bonnell  v.  Allerfon,  51  Id. 
166.  In  Rogers  v.  Hussey,  supra,  plaintiff  purchased  the  prop- 
erty, receiving  a  bond  for  a  deed,  and  paying  the  greater  part 
of  the  purchase  price.  He  subsequently  paid  the  balance, 
and  received  a  deed,  which  was  duly  recorded.  But  in  the 
mean  time  a  creditor  of  the  vendor  had  recovered  a  judgment, 
against  him,  on  which  execution  issued,  and  the  property  was 
sold.  Plaintiff  was  in  possession  at  the  time  of  the  sale,  but 
it  was  held  that  his  possession  did  not  impart  constructive 
notice  of  his  ownership  before  the  execution  of  his  deed,  and 
as  by  the  record  he  appeared  to  have  taken  the  property  sub- 
ject to  the  lien  of  the  judgment,  he  was  divested  of  the  title 
by  the  execution  sale.  And  the  same  doctrine  was  applied  in 
the  other  cases.  That  holding  appears  to  be  conclusive  of  the 
question  which  arises  on  the  facts  of  this  case.  Before  the 
purchase  of  Mrs.  Gilbert's  interest,  plaintiffs  were  tenants  in 
common  with  her  in  the  whole  estate.  As  such  they  were  en- 
titled to  enter  and  use  the  whole  of  the  property:  Freeman  on 
Cotenancy,  sees.  248,  249;  Commonwealth  v.  Lakeman,  4  Gush. 
597;  Carpentier  v.  Webster,  27  Cal.  544.  At  the  time  of  the 
purchase  they  were  in  possession  under  that  right.  There 
was  no  change  of  possession  after  that,  for  Mrs.  Gilbert  had 
never   occupied  or  used  the  premises.     Some   improvements 
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were  made  on  the  premises  after  the  purchase  of  Mrs.  Gil- 
bert's interest,  it  is  true,  but  there  is  no  evidence  that  either  of 
the  defendants  knew  that  these  improvements  were  made  ex- 
clusively by  plaintifls.  Possession  was  originally  taken  by 
plaintiffs  under  a  right  which  was  matter  of  record,  and  it 
cannot,  under  the  rule  as  settled  by  the  cases  cited,  be  held  to 
have  constituted  constructive  notice  of  the  new  or  additional 
right  acquired  by  them  under  the  deed  from  Mrs.  Gilbert. 

2.  Elizabeth  Sturdivant  is  the  owner  in  her  own  right  of 
considerable  property,  and  her  husband  has  acted  generally 
as  her  agent  in  the  management,  care,  and  disposition  of  her 
property.  The  only  evidence  which  tends  to  show  actual 
knowledge  by  either  of  the  defendants,  before  the  execution 
sale,  of  the  purchase  by  plaintiffs  of  Mrs.  Gilbert's  interest,  is 
that  which  tends  to  establish  certain  admissions  by  the  hus- 
band to  the  effect  that  he  knew  of  the  existence  of  the  deed 
from  her  to  them.  On  the  trial,  however,  he  testified  posi- 
tively that  he  did  not  liave  such  knowledge.  He  also  denied 
that  he  ever  made  the  admissions  attributed  to  him.  If  it 
should  be  admitted  that  their  relations  were  such  that  his 
knowledge  would  be  imparted  to  her,  —  a  matter  of  serious 
doubt,  however,  as  he  did  not  act  for  her  in  the  purchase  of 
this  property,  —  still  the  evidence  by  which  that  knowledge  is 
sought  to  be  proven  is,  as  against  her,  entirely  incompetent; 
for  there  is  no  pretense  that  when  he  made  the  alleged  admis- 
sions he  was  acting  for  her. 

3.  When  Mrs.  Sturdivant  bid  in  the  property  at  the  sher- 
iff's sale  she  did  not  pay  over  to  the  sheriff  the  amount  of  her 
bid.  She  testified,  however,  that  her  husband  had  money 
belonging  to  her  in  his  hands  at  the  time  sufficient  to  satisfy 
his  judgment,  and  that  she  had  given  him  credit  for  the 
amount  of  his  bid  on  the  amount  he  was  owing  her.  It  was 
contended  in  argument  that  she  is  not  a  purchaser  for  value. 
We  deem  it  sufficient  to  say  on  this  subject  that  no  such  ques- 
tion was  made  in  th(3  pleadings.  The  petition  alleges  simply 
that  she  purchased  the  property  at  the  sheriff's  sale,  and  had 
obtained  a  deed  to  it,  and  that  she  had  actual  and  construc- 
tive notice  at  the  time  of  the  rights  of  plaintiff.  These  aver- 
ments do  not  raise  an  issue  of  that  character.  They  inform 
the  defendant  simply  that  plaintiffs  were  relying  on  the  facts 
of  such  notice  to  defeat  her  title.  Indeed,  the  averment  that 
she  purchased  the  property,  and  had  obtained  a  deed,  is  equiv- 
alent to  an  averment  that  she  had  j)aid  tlie  amount  of  her  bid; 
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for  upon  a  failure  of  a  purchaser  at  a  sheriflf's  sale  to  pay  the 
amount  of  the  bid,  or  make  some  arrangements  with  reference 
to  it  satisfactory  to  the  judgment  creditor,  it  is  the  duty  of  the 
officer  to  disregard  the  bid,  and  again,  offer  the  property.  We 
think  the  judgment  of  the  district  court  cannot  be  sustained. 
Reversed.  

Vendor  and  Vendee  —  Possession  of  Land  by  Grantor  CoNSTRUCrrvB 
Notice  of  Title:  Hafter  v.  Strange,  65  Miss.  323;  7  Am.  St.  Rep.  659,  and 
note  662;  Smith  v.  Yule,  31  Cal.  180;  89  Am.  Dec.  167;  IVyaU  v.  Elam,  23 
Ga.  201;  68  Am.  Dec.  518;  Blankenship  v.  Douglas,  20  Tex.  225;  82  Am.  Dec. 
608;  Moore  v.  Pierson,  6  Iowa,  279;  71  Am.  Dec.  409;  Morrison  v.  Wilson, 
13  Cal.  494;  73  Am.  Dec.  594;  Bryan  v.  Ramirez,  8  Cal.  461;  68  Am.  Dec. 
340;  Buck  v.  Holt,  74  Iowa,  295;  Oill  v.  Hardin,  48  Ark.  409. 

Purchaser  from  One  not  in  Possession  is  Chargeable  with  What 
Notice:  Knapp  v.  Bailey,  79  Me.  195;  1  Am.  St.  Rep.  295,  and  note  300. 

Husband  and  Wife  —  Competency  of  Husband  or  Wife  as  witness 
against  the  other:  Chamberlain  v.  People,  23  N.  Y.  85;  80  Am.  Dec.  255,  and 
note;  Spitz's  Appeal,  56  Conn.  184;  7  Am.  St.  Rep.  303.  A  statute  removing 
disability  of  witnesses  on  ground  of  interest  does  not  render  husband  and 
wife  competent  witnesses  against  each  other:  Gee  v.  Scott,  48  Tex.  510;  26 
Am.  Rep.  331. 

Judicial  Sales. — If  a  Purchaser  at  a  Judicial  Sale  Fails  to  Com- 
ply with  his  bid,  the  court  may  either  decree,  —  1 .  That  he  specifically  per- 
form his  contract;  2.  That  the  land  be  resold,  and  purchaser  released;  or, 
3.  That  land  be  resold  without  releasing  purchaser;  but  in  the  latter  case, 
the  purchaser  must  undertake,  as  a  condition  precedent  to  the  order  of  sub- 
sequent sale,  to  pay  all  additional  costs,  and  to  make  good  any  deficiency  in 
price:  Hudson  v.  Coble,  97  N.  C.  260. 


SOHNBITMAN    V.    NoBLE. 
[76  Iowa,  120.] 

Attachment. — Validity  of  Judgment  against  Defendant  in  Attach- 
ment Suit  cannot  be  Assailed  by  a  garnishee  of  the  defendant  in  a 
collateral  proceeding  upon  the  ground  that  notice  of  the  action  was  not 
duly  served  upon  such  defendant,  if  there  was  a  service  in  fact,  though 
imperfect,  but  which  the  trial  court  determined  to  be  sufficient  to  give 
jurisdiction. 

Garnishment  —  Estoppel  by  Pleading.  —  Garnishee  in  Attachment 
Suit  is  Estopped  from  Claiming  proceeds  of  certain  notes  on  the 
ground  that  the  notes  had  been  turned  over  to  him  by  the  attachment 
defendant  in  satisfaction  of  a  debt,  by  the  fact  that,  after  he  received 
the  notes,  he  brought  an  action  against  such  defendant  to  recover  the 
same  debt,  alleging  that  it  had  not  been  paid,  whereupon  a  judgment 
was  rendered  in  his  favor.  And  this  is  so,  although  he  commenced  the 
action  on  the  advice  of  counsel  to  perfect  his  title  to  the  notes,  not  in- 
tending to  release  any  right  which  he  had  to  them. 


468  SCHNEITMAN   t?.   NoBLE.  [lowa, 

Banks  and  Baxkino.  —  Ik  Absencb  of  Special  Authoritt,  Cashier 
or  Bank  cannot  Transfer  notes  of  tho  bank  in  payment  of  a  de- 
posit  60  as  to  bind  the  bank.  And  the  depositor  receiving  the  notes 
will  be  regarded  as  holding  them,  or  their  proceeds,  in  trust  for  the 
bank,  subject  to  garnishment  by  its  creditors. 

AfTKAL  —  Costs.  —  Under  Rules  of  Iowa  Sctfreme  Oodrt,  Appellant 
WILL  BE  Taxed  with  Cost  of  printing  the  appellee's  additional  abstract; 
but  the  cost  of  preparing  an  additional  abstract  by  the  appellee  will  not 
be  BO  taxed  unless  there  is  reason  to  believe  that  the  appellant  has  in- 
tentionally omitted  material  matter  from  his  abstract  which  his  duty 
required  him  to  submit  to  the  court. 

Action  againsc  the  defendants  Danford  and  Gundrum  to 
recover  $396.50,  alleged  to  be  due  from  them  to  the  plaintiff 
Schneitman.  A  writ  of  attachment  was  issued  on  the  same 
day  in  aid  of  the  action,  and  was  served  by  garnishing  the 
appellant  Noble  on  the  day  following.  The  plaintiflF  had  a 
judgment  in  his  favor,  and  against  Danford,  for  $296.70  and 
costs.  Issue  was  joined  on  the  garnishee's  answer,  denying 
all  liability  to  Danford,  and  tried  to  the  court.  Judgment 
was  rendered  against  the  garnishee  for  $240,  and  he  appealed 
from  the  judgment. 

Willardf  Fletcher^  and  Willard,  for  the  appellant. 

C.  A.  and  J.  0.  Berry y  and  Charles  S.  Fogg,  for  the  appellee. 

Robinson,  J.  1.  Appellant  claims  that  the  judgment  against 
Danford  is  void  for  the  alleged  reason  that  he  was  not  served 
with  notice  of  the  action.  It  appears  that  Danford  was  en- 
gaged in  the  banking  business  at  Casey,  in  Guthrie  County, 
from  some  time  in  June  until  about  the  eleventh  day  of  Au- 
gust, 1885,  and  that  his  co-defendant  was  his  cashier,  and  at 
the  time  in  question  was  intrusted  with  the  management  of 
the  business.  The  return  on  the  original  notice  is  as  fol- 
lows: — 

"The  within  notice  came  into  my  hands  on  the  twenty- 
sixth  day  of  August,  1885,  and  on  the  twenty-seventh  day  of 
August,  1885,  I  served  the  same  on  the  within-named  defend- 
ant, J.  S.  Danford,  by  serving  E.  B.  Gundrum,  cashier  and 
agent  of  J.  S.  Danford,  by  offering  to  read  the  within  notice 
to  him,  he  waiving  the  reading,  and  delivering  to  him  a  true 
copy  thereof.     All  done  within  Guthrie  County. 

"  F.  C.  Galbraith, 
"  Sheriff  of  Guthrie  County,  Iowa." 

Section  2613  of  the  code  is  as  follows:  "When  a  corpora- 
tion, company,  or  individual  has,  for  the  transaction  of  any 
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busiuess,  an  office  or  agency  in  any  county  other  than  that 
in  which  the  principal  resides,  service  may  be  made  on  any 
agent  or  clerk  employed  in  such  ofiBce  or  agency  in  all  actions 
growing  out  of  or  connected  with  the  business  of  that  ofl&ce  or 
agency."  It  does  not  appear  that  Danford  had  a  residence 
in  Guthrie  County,  and  it  is  shown  that  his  indebtedness  to 
plaintiff  grew  out  of  the  business  in  which  Gundrum  was  em- 
ployed. The  judgment  recites  that  Danford  had  been  duly 
served  with  notice  of  the  suit.  The  evidence  tends  to  show 
that  he  was  not  doing  business  in  Guthrie  County  when  the 
original  notice  was  served,  and  that  Gundrum  was  then  en- 
gaged in  other  business.  It  is  shown  that  Danford  was  duly 
served  with  notice  of  the  garnishment  proceedings,  although 
he  does  not  appear  therein,  nor  did  he  appear  in  the  original 
action.  The  rule  to  which  this  court  has  always  adhered  ig, 
that  if  a  service  of  the  original  notice  —  which  service  is  in 
part  imperfect  —  is  shown  to  have  been  made,  and  it  appears 
that  the  trial  court  has  determined  that  it  is  sufficient,  its  suf- 
ficiency cannot  be  attacked  in  a  collateral  proceeding:  Shaw- 
han  V.  Loffer,  24  Iowa,  226;  Myers  v.  Davis,  47  Id.  328;  Shea  v. 
Quintin,  30  Id.  58.  In  this  case,  the  attachment  was  regular; 
there  was  a  service  of  the  original  notice,  which  the  district 
court  adjudged  to  be  sufficient  to  give  it  jurisdiction  of  Dan- 
forth,  and  a  judgment  was  rendered  against  the  real  debtor, 
of  which  he  does  not  seem  to  complain.  Whether  Gundrum 
was  the  agent  or  clerk  of  Danford,  within  the  meaning  of  sec- 
tion 2613,  on  the  date  when  the  notice  was  served,  or  whether 
the  return  was  defective  so  that  the  judgment  would  have  to 
be  set  aside  upon  a  proper  application  of  Danford,  we  need  not 
determine.  We  are  satisfied  that  appellant  cannot  question 
the  validity  of  the  judgment  in  this  proceeding. 

2.  The  place  of  business  of  Danford  was  closed  by  the  sheriff 
on  the  eleventh  day  of  August,  1885.  On  the  morning  of  that 
day,  and  just  before  the  time  for  commencing  business,  appel- 
lant obtained  from  the  cashier  of  the  bank  a  small  sum  of 
money  and  a  quantity  of  notes,  which  he  alleges  were  received 
to  apply  in  payment  of  a  claim  he  then  held  against  the  bank, 
and  which  amounted  to  something  less  than  three  hundred 
dollars.  The  amount  of  the  notes  so  received  is  not  definitely 
shown,  but  is  claimed  by  appellant  to  have  been  less  than  the 
amount  which  the  bank  owed  him.  It  is  claimed  by  appellee 
that  these  notes  were  wrongfully  obtained,  and  that  appellant 
is  liable  for  the  amount  he  has  realized  from  them,  since  all 
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have  been  collected.  In  the  absence  of  a  more  general  au- 
thority, the  cashier  would  be  restricted  in  his  power  to  bind 
his  principal  to  the  doing  of  such  acts  as  are  usually  per- 
formed by  persons  who  occupy  the  position  he  held.  In  other 
words,  in  the  absence  of  proof  of  special  authority,  Gundrum 
must  be  held  to  have  had  power  to  bind  his  employer  only  by 
acts  done  in  the  usual  and  ordinary  course  of  business.  Ap- 
pellant was  a  depositor,  and  the  notes  were  turned  over  in 
payment  of  the  deposit.  We  do  not  think  that  bank  deposi- 
tors are  usually  paid  in  that  manner;  and  there  is  no  showing 
that  it  was  the  ordinary  method  adopted  by  Danford.  But 
appellant  claims  that  the  payment  in  notes  was,  in  this  in- 
stance, authorized  by  telegrams  sent  to  the  cashier  by  Dan- 
ford,  and  by  subsequent  ratification.  All  we  need  to  say  as 
to  these  claims  is,  that  the  telegrams  were  of  doubtful  authen- 
ticity, and  the  alleged  ratification  very  unsatisfactory.  We 
should  not  feel  disposed  to  disturb  the  judgment  of  the  district 
court  on  these  grounds. 

3.  In  January,  1886,  the  appellant  commenced  an  action 
against  Danford  to  recover  the  amount  of  the  deposit  in  pay- 
ment of  which  he  is  now  insisting  that  the  notes  in  contro- 
versy were  delivered  to  him.  A  writ  of  attachment  was 
issued  in  that  action,  and  appellant  delivered  to  the  sherifif, 
who  held  the  writ,  $240,  as  the  property  of  Danford.  Judg- 
ment was  rendered  in  that  action  in  favor  of  appellant,  on  the 
sixteenth  day  of  March,  1886,  for  $291.60,  and  costs.  The 
proceedings  in  these  actions  are  pleaded  by  plaintifi'in  this  as 
an  estoppel.  The  appellant,  to  avoid  the  effect  of  this  plea, 
contends  that  his  action  against  Danford  was  commenced  on 
the  advice  of  an  attorney,  for  the  purpose  of  perfecting  his 
title  to  the  notes  which  he  received  from  the  cashier,  and  not 
with  the  purpose  of  releasing  any  right  which  he  had  to  the 
notes.  But  appellant  alleged  in  his  petition  in  that  case, 
"that  on  the  eleventh  day  of  August,  when  said  Bank  of 
Casey  suspended  business,  this  plaintiff  had  on  deposit  in 
said  bank  the  sum  of  $291.60;  that  the  said  bank  has  never 
legally  paid  any  part  of  said  $291.60."  The  validity  of  the 
proceedings  and  judgment  in  that  action  are  not  questioned. 
Appellant,  having  elected  to  treat  his  deposit  as  unpaid,  for 
the  purpose  of  obtaining  judgment  against  Danford,  should 
not  be  heard  in  this  proceeding  to  question  the  effect  of  such 
election:  Citizens'  Bank  v.  Dows,  68  Iowa,  460,  and  cases 
therein  cited. 


Sept.  1888.]  ScHNEiTMAN  V.  Noble.  471 

4.  The  appellee  filed  an  additional  abstract,  and  with  it  a 
motion  to  tax  the  cost  of  the  printing  and  preparation  of  the 
additional  abstract  to  appellant.  The  costs  of  printing  will 
be  so  taxed,  under  the  rules  of  this  court.  It  is  the  duty  of 
appellant  in  all  cases  to  submit  to  this  court  a  fair  abstract  of 
so  much  of  the  record  as  is  necessary  to  an  understanding 
of  the  questions  involved  in  the  appeal,  and  he  should  not  be 
permitted  to  cast  the  burden  of  preparing  the  record  on  the 
appellee,  by  filing  an  abstract  so  imperfect  as  to  be  an  ab- 
stract in  name  only.  It  is  desirable,  however,  in  most  cases, 
to  have  the  record  contained  in  the  abstract  abridged  as  much 
as  a  fair  presentation  of  the  material  facts  of  the  controversy 
involved  in  the  appeal  will  permit.  If  the  appellant  in  good 
faith  attempts  to  prepare  an  abstract  of  this  kind,  he  should 
not  be  punished  for  an  accidental  omission,  nor  for  an  honest 
mistake  as  to  what  is  material.  We  are  not  satisfied  that  there 
was  such  an  intentional  omission  of  material  matter  from  the 
abstract  of  appellant  as  would  justify  the  imposition  of  any 
special  penalty.  The  motion  as  to  cost  of  preparing  the  addi- 
tional abstract  is  therefore  overruled.  The  judgment  of  the 
district  court  is  affirmed. 

Attachment.  —  Orber  Made  by  Coubt  against  Garnishee  AFrER 
Judgment  cannot  be  Collaterally  Attacked;  but  if  proper  proceedings 
are  had  before  the  payment  of  money  to  creditor  to  show  that  the  money 
was  exempt,  the  court  should  withhold  the  money,  and  refuse  to  apply  it  in 
satisfaction  of  the  debt:  Union  Pac.  R'y  Co.  v.  Smersh,  22  Xeb.  751;  3  Am. 
St.  Rep.  290.  Garnishee  cannot  assail  collaterally  a  judgment  against  his 
creditor  for  mere  irregularities,  or  because  it  is  voidable:  Ounn  v.  Howell,  35 
Ala.  144;  73  Am.  Dec.  484;  Pierce  v.  Carleton,  12  111.  358;  54  Am.  Dec.  405. 

Judgments,  when  may  and  slay  not  be  Collaterally  Attacked: 
Mitchell  y.  Aten,  37  Kan.  33;  1  Am.  St.  Rep.  231,  and  note  234;  Indiana  etc. 
R'y  Co.  V.  Allen,  113  Ind.  308;  3  Am.  St.  Rep.  650,  and  note  654;  Knott  v. 
Taylor,  99  N.  C.  511;  6  Am.  St.  Rep.  547,  and  note  551;  Cook  v.  Moore,  100 
N.  C.  294;  6  Am.  St.  Rep.  587. 

Banes  and  Banking.  — Where  B  was  Cashier  of  a  National  Bank, 
and  treasurer  of  a  savings  bank,  and  took  bonds  of  the  savings  bank,  and  as 
cashier  and  manager  of  the  national  bank  pledged  them  as  security  for  ad- 
vance of  money  to  the  national  bank,  and  they  were  afterwards  sold  by  the 
pledgees,  and  the  proceeds  credited  to  the  national  bank,  the  national  bank 
was  liable  to  the  savings  bank  for  the  bonds,  even  though  the  directors  of 
the  national  bank  were  ignorant  of  the  transaction:  Fishkill  Sav.  //is.  v.  Ka- 
timal  Bank,  SO  N.  Y.  162;  36  Am.  Rep.  595. 
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Henderson  v.  MoMahill. 

[75  Iowa,  217.1 
Oarkishwsnt  —  Estoppel  or  Garnishee  to  Dent  Indebtedness.  — Al- 
though the  plaintiff  in  an  attachment  snit  was  induced  by  the  gamiahee 
therein  to  begin  the  action  and  to  garnish  him,  solely  on  the  faith  of 
repreaentationa  made  by  the  latter  that  he  was  indebted  to  the  defend* 
ant  in  the  action,  and  that  he  held  funds  of  the  defendant  liable  to  gar- 
nishment,  thus  leading  the  plaintiff  to  incur  expense  and  trouble,  yet  the 
garnishee  is  not  thereby  estopped  from  denying  his  indebtedness  to  the 
defendant,  and  he  is  at  most  only  liable  to  the  plaintiff  for  the  actual  ex- 
penses incurred  by  him  in  reliance  upon  the  representations. 

W.  p.  Ferguson  and  Benjamin  Todd^  for  the  appellents. 

C.  8.  Keenan,  for  the  appellee. 

Seevers,  C.  J.  The  plaintiflf  commenced  this  action  against 
the  defendant,  and  caused  the  defendant  Prestman  to  be  at- 
tached as  garnishee.  The  latter  appeared,  and  denied  being 
indebted  to  defendant.  The  plaintiflf  controverted  the  answer 
of  the  garnishee,  and  pleaded  that  he  was  estopped  from  deny- 
ing that  he  was  indebted  to  defendant,  on  the  ground  that 
plaintiflF  commenced  this  action  on  the  faith  of  the  representa- 
tions made  by  the  garnishee.  There  was  a  demurrer  to  such 
pleading,  which  was  sustained,  and  as  the  amount  in  contro- 
versy was  less  than  one  hundred  dollars,  we  are  required  to 
determine  the  following  questions  certified  by  the  trial  judge: 
"A  party,  for  the  sole  purpose  of  inducing  the  plaintiflf  to  sue 
out  an  attachment  against  the  defendant  and  have  himself 
garnished  as  debtor  of  defendant,  represented  to  plaintiflf  that 
he  held  funds  of  defendant  liable  to  garnishment,  which  plain- 
tiflf might  secure  by  such  process.  The  plaintiflf,  relying 
solely  on  such  representations,  made  at  and  prior  to  the  ser- 
vice of  the  garnishment,  commences  and  prosecutes  suit  by 
attachment  against  defendant,  which  is  served  by  garnishment 
of  garnishee,  thereby  incurring  expense  and  trouble,  which 
will  bo  lost  if  garnishee  is  permitted  to  deny  the  truth  of  such 
representations.  The  question  is,  Do  such  facts  estop  the  gar- 
nishee from  afterwards  denying  indebtedness  or  liability  to 
defendant?  '  If  yes,  this  cause  should  be  reversed.  If  no,  then 
aflBrmed."  The  plaintiflf's  debt  against  defendant  still  exists. 
It  is  true,  he  incurred  costs,  and  was  put  to  trouble,  but  we 
are  not  asked  whether  he  can  recover  such  costs,  but  whether 
the  garnishee  can  deny  the  indebtedness.  Wo  think  he  can, 
if  such  is  the  truth.     He  is  at  most  only  liable  to  the  extent 
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the  plaintiff  has  suffered  loss  in  reliance  on  the  representa- 
tions, and  this  is  the  extent  of  the  estoppel:  Lewis  v.  Prenatty 
24  Ind.  98;  87  Am.  Dec.  321.  The  question  propounded  must 
be  answered  in  the  negative,  and  the  judgment  of  the  district 
court  aflBrmed.  

Garnishmekt  —  E3t6ppel.  —  Garnishee  is  not  Estopped  from  Dent- 
ing Indebtedness  to  Defendant  at  the  time  attachment  is  issned,  by  rea- 
son of  the  fact  that  before  the  suing  out  of  the  writ,  he,  the  garnishee,  had 
admitted  to  plaintiff  that  he  was  indebted  to  the  attachment  defendant:  P/iil- 
Upsbui-g  Batik  v.  Fulmer,  31  N.  J.  L.  52;  86  Am.  Dec.  193;  and  that  if  gar- 
nished, he  would  pay  the  money  to  plaintiff:  Leuois  v.  Prenatt,  24  Ind.  98;  87 
Am.  Dec.  321,  and  note  323. 


Barnes  v.  McCrba. 

[75  Iowa,  267.] 
Sale — Delivert  of  Grain  to  Elevator.  — Transaction  is  Sale,  and 
not  a  bailment,  where  grain  is  delivered  to  an  elevator-owner  under  an 
alleged  oral  agreement  that  the  latter  was  to  have  the  grain  on  paying 
the  highest  market  price,  or  in  case  he  did  not  buy,  to  receive  pay  for 
weighing,  but  not  for  storage,  it  being  known  to  the  party  who  delivered 
the  grain  that  it  was  indiscriminately  mixed  in  a  mass  with  other  grain, 
from  which  the  elevator-owner  was  accustomed  to  ship  when  prices 
suited  him.  And  the  latter  having  subsequently  mortgaged  all  the 
grain  then  in  the  elevator,  but  not  including  any  of  the  identical  grain 
in  question,  the  party  who  delivered  it  could  not,  as  against  the  mort- 
gagees, set  up  any  claim  to  the  mortgaged  grain. 

The  plaintiffs  delivered  a  quantity  of  oats  to  the  elevator 
of  one  Huntley,  who  afterwards  failed,  and  the  defendants  took 
possession  of  all  the  oats  then  in  his  elevator,  under  a  chattel 
mortgage  executed  by  Huntley.  The  plaintiffs  alleged  that 
at  the  time  of  the  failure  they  were  the  owners  of  the  oats, 
and  that  the  defendants  converted  them  to  their  own  use. 
After  the  evidence  was  in,  the  defendants  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  for  them,  and  the  motion 
was  sustained.     The  plaintiffs  appealed. 

Clayton  Harrington  and  E.  L.  Green,  for  the  appellants. 

Crooks  and  Jordan,  for  the  appellees. 

Robinson,  J.  The  motion  to  instruct  the  jury  for  the  de- 
fendants was  based  upon  the  grounds  that  the  agreement 
between  plaintiffs  and  Huntley,  under  which  the  oats  wert> 
delivered  in  the  elevator,  was  in  legal  effect  a  sale,  and  not  a 
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bailment,  and  that  none  of  the  oats  so  delivered  by  plaintiflfs 
were  among  those  taken  by  defendants.  The  evidence  shows 
that  at  the  time  in  question  Huntley  was  engaged  in  the  busi- 
ness of  buying,  shipping,  and  selling  grain  for  himself,  and  in 
storing  grain  in  his  elevator  for  others.  This  elevator  con- 
tained fifteen  bins,  in  which  grain  he  purchased  and  grain 
stored  was  placed  indiscriminately,  and  mixed.  When  plain- 
tiffs delivered  their  oats,  a  large  amount  was  being  received 
by  Huntley,  and  all  were  mixed  together  in  various  bins, 
without  regard  to  ownership,  and  plaintiffs  knew  that  fact. 
They  also  knew  that  Huntley  was  shipping  to  Chicago,  and 
selling  when  he  could  obtain  satisfactory  prices,  and  that  such 
had  been  his  custom  for  years.  The  only  oats  taken  by  de- 
fendants were  the  contents  of  a  bin  which  was  filled  in  the 
fall  of  1886,  and  had  not  been  disturbed,  and  a  few  hundred 
bushels  purchased  by  Huntley  after  the  third  day  of  March, 
1887,  and  a  few  days  before  the  failure.  None  of  the  oats 
actually  delivered  by  plaintiffs,  and  none  of  the  oats  with 
which  theirs  had  been  mixed,  were  taken  by  defendants.  No 
warehouse  receipt  was  taken  by  plaintiffs,  and  no  writing  was 
delivered  to  them,  excepting  a  memorandum  of  the  number 
of  bushels  and  pounds  of  oats  hauled  and  the  dates  of  deliv- 
ery. The  appellants  claim  that  their  oats  were  delivered 
under  a  verbal  agreement  that  they  were  to  stay  in  the  eleva- 
tor until  plaintiffs  were  ready  to  sell  them.  Huntley  was 
then  to  have  them,  if  he  would  pay  as  much  as  was  paid  by 
other  parties  in  Ogden  or  Berkley,  and  in  case  he  did  not  buy, 
he  was  to  receive  one  cent  per  bushel  for  weighing  the  oats  in 
and  out. 

The  statements  of  plaintiffs  in  regard  to  the  contract  must 
be  taken  and  construed  in  connection  with  admitted  and 
known  facts.  When  so  considered,  it  is  evident  that  plaintiffs 
could  not  have  understood  that  the  identical  grain  which  they 
delivered  was  to  be  retained  in  the  elevator,  and  returned  to 
them  if  not  purchased  by  Huntley.  They  knew  that  to  be 
impossible,  because  they  saw  it  mixed  with  other  grain,  from 
day  to  day,  as  it  was  delivered.  They  could  not  have  under- 
stood that  the  mass  with  which  their  oats  were  mixed  was  to 
be  retained  in  the  elevator  until  they  should  sell  or  receive 
therefrom  the  number  of  bushels  they  delivered,  for  the  rea- 
son that  they  knew  that  Huntley  shipped  and  sold  from  this 
mass  from  time  to  time,  as  the  prices  suited  him.  The  only 
conc-lusion  which  can  properly  be  drawn  from  the  evidence  is, 
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that  the  oats  were  delivered  to  Huntley  under  an  agreement 
by  which  he  could  elect  to  return  to  plaintiffs  an  equal  quan- 
tity of  oats,  when  they  desired  to  close  the  transaction,  or  in 
lieu  thereof  to  pay  to  them  the  highest  market  price  for  the 
same  in  Ogden  or  Berkley.  The  right  to  make  the  election 
was  vested  in  Huntley  alone.  Plaintiffs  could  not  withdraw 
any  oats  unless  Pluntley  refused  to  pay  for  them  the  highest 
market  price  in  the  places  named.  These  facts  bring  the  case 
within  the  rule  announced  in  Johnston  v.  Browne,  37  Iowa,  200. 
But  it  is  said  that  the  decision  in  that  case  is  in  conflict  with 
the  later  one  in  Sexton  v.  Graham,  53  Id.  181.  In  the  last- 
named  case  it  was  said  "  that  where  a  warehouseman  merely 
receives  grain  from  several  depositors,  with  the  understanding 
that  it  may  be  mixed  in  a  common  mass,  and  it  is  so  mixed, 
the  transaction  is  a  bailment,  and  the  depositors  are  tenants 
in  common."  And  that  doctrine  seems  to  be  sustained  by  the 
authorities.  The  majority  opinion  goes  further,  and  holds,  in 
effect,  that  the  common  mass  from  which  each  owner  is  enti- 
tled to  draw  need  not  contain  any  of  the  grain  which  consti- 
tuted the  original  mass.  This  seems  to  have  been  based,  in 
part  at  least,  upon  the  thought  that  the  warehouse  receipt  at- 
taches to  each  new  deposit,  and  that  the  receipt-holder  be- 
comes and  remains  at  all  times  a  tenant  in  common  of  the 
mass  which  is  being  increased  or  diminished.  The  opinion 
was  the  result  of  the  conclusion  of  the  majority  that  the  origi- 
nal transaction  between  Sexton  and  Abbott  and  Graham  was 
one  of  bailment,  and  that  while  the  entire  contents  of  the 
warehouse  were  changed  several  times,  yet  that  the  amount  of 
grain  in  store  at  any  given  time  was  neither  greater  nor  less 
by  reason  of  the  change;  and  further,  that  by  reason  of  the 
plan  of  handling  the  grain,  all  which  the  warehouse  contained 
at  any  time  was  to  be  considered  the  common  mass,  from 
which  each  depositor  was  entitled  to  draw.  In  other  words, 
the  majority  opinion  rests  upon  the  conclusion  of  those  wha 
concurred  in  it,  that  the  grain  in  question  was  deposited  un- 
der a  contract  of  bailment,  and  that  nothing  afterwards  tran- 
spired to  change  the  contract,  nor  to  change  the  relation  of  the 
depositors  to  the  contents  of  the  warehouse.  If  the  conclu- 
sions are  correct,  the  decision  was  justified.  But  in  our  opin- 
ion, the  contract  in  this  case  was  not  one  of  bailment,  but  of 
sale.  This  necessarily  results  from  the  fact  that  plaintiffs  de- 
livered the  grain  with  knowledge  that  it  was  being  mixed  with 
other  grain  which  was  being  shipped  by  Huntley,  and  from 
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the  further  fact  that  Huntley  had  the  right  to  retain  the  grain 
on  paying  for  it  the  highest  market  price  in  the  two  places 
designated.  The  facts  show  that  the  contract  must  have  been 
made  with  reference  to  Huntley's  known  course  of  dealing: 
Hughes  v.  Stanley,  45  Iowa,  625.  In  case  grain  was  returned 
to  plaintiffs,  they  were  to  pay  Huntley  for  weighing  in  and 
out,  but  nothing  for  storage.  It  was  said  in  Norton  v.  Wood' 
ruff,  2  N.  Y.  156,  that  "  the  distinction  between  an  obligation 
to  restore  the  specific  thing  received,  or  of  returning  others  of 
equal  value,  is  the  distinction  between  a  bailment  and  a  debt, 
BO  recognized  by  the  decisions  in  England  and  this  state,  with 
the  exception  of  Seymour  v.  Brown,  19  Johns.  44,"  and  that 
"  the  decision  in  Seymour  v.  Brown  has  been  overruled  in 
the  same  court  in  which  it  was  pronounced,  and  cannot,  we 
think,  be  sustained  upon  principle  or  authority."  The  case  of 
Norton  v.  Woodruff,  supra,  was  approved  in  Johnston  v.  Browne, 
supra.  The  principle  therein  announced  is  sustained  by  nu- 
merous decisions:  Wilson  v.  Cooper,  10  Iowa,  566;  Seymour  v. 
Wyckoff,  10  N.  Y.  216;  2  Kent's  Com.  589;  Chase  v.  Wash- 
burn, 1  Ohio  St.  244;  59  Am.  Dec.  623;  Ilurd  v.  West,  7  Cow. 
752;  Ewing  v.  French,  1  Blackf.  354;  Lonergan  v.  Stewart,  55 
111.  45;  Butterfield  v.  Lathrop,  71  Pa.  St.  226;  Rahilly  v.  Wil- 
son, 3  Dill.  420.  We  are  satisfied  with  the  doctrine  of  Johns- 
ton V.  Browne,  supra,  and  think  it  controls  in  this  case.  The 
judgment  of  the  district  court  is  therefore  aflBrraed. 


Sale3.  — Title  to  Personalty  may  Pass  to  Vendee  wpthout  an  Abso- 
lute Price  being  fixed,  if  the  circumatancea  attending  the  transaction  show 
snch  to  be  the  intention  of  the  parties:  Oreene  v.  Lewis,  85  Ala.  221;  7  Am. 
St.  Rep.  42,  and  note  43;  compare  note  to  Farmers'  Phosphate  Co.  v.  Oill^ 
ante,  p.  449. 

Sales  —  Bailments  —  Fcndamental  DisTiNcrnoN  between  a  Sale  and 
A  Bailment  Discussed:  Bretz  v.  Diehl,  117  Pa.  St.  589;  2  Am.  St.  Rep.  706, 
and  note  711-713;  Carlisle  v.   Wallace,  12  Ind.  252;  74  Am.  Dec.  207. 

Sales.  —  Sale  of  Goods  Delivered  in  Warehouse,  What  Con3titute8 
Sufficient  Deliver^:  Allen  v.  Agee,  15  Or.  561;  3  Am.  St.  Rep.  206,  and 
note  210. 
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Keizenstein  v.  Marquardt. 

175  Iowa,  294.  J 

Statutb  or  Limitations.  —  General  Rule  as  to  Acjtions  Arising  upon 
Contracts,  Express  or  Implied,  is,  that  where  the  right  of  action  de- 
pends upon  a  demand,  such  demand  must  be  made  within  the  period 
prescribed  by  the  statute  of  limitations.  A  party  cannot  prevent  the 
running  of  the  statute  by  omitting  to  do  some  act  which  he  might  have 
done,  or  which  he  is  required  by  law  to  do. 

Statute  of  Limitations  will  not  Begin  to  Run  in  Favor  ov  Baileb 
UNTIL  he  denies  the  bailment,  and  converts  the  property  to  his  own  use. 

Action  to  recover  the  value  of  a  gold  watch  alleged  by  the 
plaintiflf  to  have  been  converted  by  the  defendant  to  his  own 
use.     The  facts  appear  in  the  opinion. 

Ranch  and  Wade,  for  the  appellant. 

Robinson  and  Patterson,  for  the  appellee. 

RoTHROCK,  J.  As  the  cause  was  determined  upon  a  demur- 
rer, it  is  necessary  to  set  out  the  material  facts  as  they  appear 
in  the  petition,  and  the  amendments  thereto.  They  are  in 
substance  as  follows:  By  the  original  petition  and  the  first 
amendment  it  was  averred  that  in  the  year  1877  the  plaintiff 
delivered  the  watch  in  question  to  the  defendant  for  repair 
and  safe-keeping;  and  that  he  demanded  the  same  of  the 
defendant  about  March,  1887;  and  that  defendant  gave  an 
evasive  answer  to  the  demand;  and  that  a  formal  demand 
was  afterwards  made,  and  defendant  failed  and  refused  to 
deliver  the  watch.  By  the  second  amendment  it  was  averred 
that  said  watch  was  delivered  to  the  defendant  for  repairs; 
that  after  the  repairs  were  made,  and  in  the  same  year,  at  the 
suggestion  of  the  defendant,  the  watch  was  left  in  his  pos- 
session for  safe-keeping;  that  the  parties  afterwards  had  a 
number  of  conversations  about  the  watch,  in  which  defend- 
ant proposed  to  purchase  the  same,  but  plaintiff  refused  to 
sell;  that  these  conversations  occurred  about  every  year,  or 
oftener;  that  no  demand  was  made  until  about  1887,  and  that 
the  defendant  at  no  time  refused  to  deliver  the  watch  to  plain- 
tiff until  that  time;  that  when  the  demand  was  made  defend- 
ant delivered  to  plaintiff  a  lady's  watch,  which  was  deposited 
with  defendant  by  plaintiff  at  the  same  time,  and  under  the 
same  contract  as  the  watch  for  the  conversion  of  which  tliis 
action  was  brought;  that,  at  the  time  the  watch  in  question 
was  delivered  to  the  defendant,  the  parties  were  intimate 
friends  and  neighbors,  and  that  the  plaintiff  allowed  the  watch 
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to  remain  in  the  possession  of  defendant  because  of  said  inti- 
mate friendship,  and  by  reason  of  the  confidence  placed  in 
him  as  a  friend  and  neighbor.  The  demurrer  to  the  petition 
was  on  the  ground  of  the  statute  of  limitations.  The  action 
was  commenced  on  the  twenty-fifth  day  of  October,  1887,  and 
actions  of  this  kind  are  barred  in  five  years  from  the  time  the 
cause  of  action  accrues:  Code,  sec.  2529,  subd.  4. 

It  is  claimed  in  behalf  of  the  appellee  that  the  statute  com- 
menced to  run  at  the  time  the  deposit  was  made,  and  that  a 
demand  of  the  watch  not  having  been  made  within  five  years 
from  the  deposit,  the  action  is  barred.  In  other  words,  the 
claim  is,  that  no  action  can  be  maintained,  because  demand 
was  not  made  within  five  years  after  the  inception  of  the 
relation  of  bailor  and  bailee  between  the  parties.  It  is  a  gen- 
eral rule  that  a  party  cannot  prevent  the  running  of  the  stat- 
ute of  limitations  by  omitting  to  do  some  act  which  he  might 
have  done,  or  which  he  is  required  by  law  to  do.  A  party 
having  a  claim  for  money  against  a  county  cannot  extend  the 
time  for  commencing  the  action  by  failing  to  present  his 
claim  to  the  board  of  supervisors:  Baker  v.  Johnson  County,  33 
Iowa,  155.  The  same  rule  applies  to  promissory  notes  pay- 
able on  demand.  And  generally,  where  a  right  of  action 
depends  upon  a  demand,  such  demand  must  be  made  within 
the  period  prescribed  by  the  statute  of  limitations:  Ball  v. 
Keokuk  d'  N.  W.  Ry  Co.,  62  Id.  753.  This  is  the  rule  as  to 
actions  arising  upon  contracts,  express  or  implied:  See  ThraXl 
v.  Mead^s  Estate,  40  Vt.  540;  Codman  v.  Rogers,  10  Pick.  112; 
Palmer  v.  Palmer,  36  Mich.  488;  24  Am.  Rep.  605;  Jameson 
v.  Jameson,  72  Mo.  640.  In  Codman  v.  Rogers,  supra,  it  is 
held  that  the  statute  will  not  begin  to  run  until  demand,  yet, 
unless  demand  be  made  in  a  reasonable  time,  the  plaintiff 
will  not  be  entitled  to  relief;  and  a  reasonable  period  of  time 
is  determined  by  the  circumstances;  and  where  no  cause  for 
delay  is  shown,  the  time  is  to  be  fixed  by  the  statute  of  limi- 
tations. But  the  action  in  this  case  is  in  the  nature  of  an 
action  for  a  tort.  It  is  not  grounded  upon  an  agreement  to  pay 
money  for  the  watch  on  demand  for  the  money.  The  defend- 
ant was  engaged  in  the  business  of  a  jeweler  and  repairer  of 
watches.  It  is  alleged  in  the  petition  that  the  watch  is  very 
valuable,  and  worth  some  $325,  and  that  after  it  was  repaired 
it  was  left  with  defendant  for  safe-keeping.  It  was  not  con- 
templated by  the  parties  that  a  demand  would  be  made  im- 
mediately.    If  such  had  been  the  intention,  it  would  not  have 
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been  deposited  for  safe-keeping.  No  right  of  action  accrued 
until  there  was  a  wrongful  conversion  of  the  property.  The 
rights  and  obligations  of  a  bailee  of  personal  property  are 
very  much  like  those  of  a  trustee  of  a  resulting  trust  in  realty, 
and  it  has  always  been  held  that  the  statute  of  limitations 
commences  to  run  in  favor  of  a  trustee  from  the  time  when  he 
denies  the  trust,  and  claims  the  trust  property  as  his  own: 
Peters  v.  Jones,  35  Iowa,  512;  Gehhart  v.  Saltier,  40  Id.  152. 
Upon  the  same  principle,  the  statute  of  limitations  will  not 
begin  to  run  in  favor  of  a  bailee  until  he  denies  the  bailment, 
and  converts  the  property  to  his  own  use.  And  the  refusal 
to  deliver  the  property  on  demand  is  a  conversion.  In  our 
opinion,  the  demurrer  to  the  petition  should  have  been  over- 
ruled. 

Reversed.  

Statute  op  Limitations.  —  Statute  will  not  bar  an  action  for  conversion, 
in  absence  of  knowledge  by  the  owner  of  such  conversion,  until  a  reasonable 
time  elapses  for  learning  the  facts:  Houston  etc.  R'y  Co.  v.  Adam.%  49  Tex. 
748;  30  Am.  Rep.  11 G. 

Statute  of  Limitations.  —  The  Cause  of  Action  on  a  Joint  Con- 
tract, NOT  OF  A  PaBTNERSHIP,  NOR  OF  A  NEGOTIABLE  INSTRUMENT,  and 
dependent  on  demand,  accrues  on  demand  on  one  of  the  contractors:  Eland 
V.  Hyndman,  54  Md.  527;  39  Am.  Rep.  402.  Where  action  was  brought 
December  24,  1874,  on  a  promissory  note  dated  December  24,  18G7,  payable 
one  year  after  date,  and  it  did  not  appear  that  there  was  a  demand  and 
refusal  of  payment  on  the  day  the  note  fell  due,  the  statute  of  six  years'  lim- 
itation had  not  run,  and  the  action  was  well  brought:  Beeman  v.  Cook,  48  Vt. 
201;  21  Am.  Rep.  123.  Demand  and  notice,  when  conditions  precedent  to 
bringing  of  action,  must  be  made  within  a  reasonable  time,  and  certainly  not 
after  the  period  within  which  an  action  on  the  obligation  can  be  maintained: 
Pittsburg  R.  R.  Co.  v.  Byers,  32  Pa.  St.  22;  72  Am.  Dec.  770. 


Baldwin  v.  St.  Louis,  Keokuk,  and  Northwest- 
ern Eailway  Company. 

[75  Iowa,  297.] 

PfvACtice  —  Construction  of  Rule  of  Court.  —  Appellate  Court  will 
NOT  Disturb  Lower  Court's  Construction  of  its  own  rules,  although 
it  were  doubtful,  and  admitting  of  an  houest  difference  of  opinion.  Such 
construction  will  be  presumed  to  be  in  harmony  with  the  intention  with 
which  the  rule  was  adopted,  aud  will  bo  regarded  as  part  of  the  rule 
itself,  which  tlie  higher  court  will  feel  bound  to  follow. 

Master  and  Servant. — Person  uaving  Full  Control  of  Timber-yard 
of  Railroad  Company,  aiul  who  employs  and  dicharges  men,  is  to  be 
regarded  a'3  a  vice-principal;  and  one  who  takes  his  place  in  his  absence 
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ia  a  temporary  vice-principal;  and  the  negligence  of  either,  reenlting  is 
personal  injury  to  a  subordinate  employee,  is  not  the  negligence  of  a 
fellow-servant,  and  the  company  is  liable. 

Master  and  Servant  —  Notice  to  Vice-principal.  — Notice  to  temporary 
vice-principal  in  charge  of  timber-yard  of  railroad  company  of  a  defect 
in  the  piling  of  tho  timber,  resnlting  in  the  injury  complained  of,  is 
notice  to  the  company,  irrespective  of  the  question  whether  he  had  or 
had  not  piled  tho  timber,  or  had  any  duty  to  perform  in  connection 
therewith. 

Pbactice.  —  Witnesses  may  be  so  Interrogated  as  to  Test  their 
Truthfulness;  but  this  should  be  done  in  such  manner  that  unseemly 
scenes  between  them  and  counsel  may  be  avoided;  and  it  is  the  duty  of 
the  court  to  exercise  such  restraining  authority  over  counsel  as  will 
attain  that  end. 

Practice.  —  Course  of  Examination  of  Witness  Stopped  by  Court.  — 
Where  a  witness  was  asked  on  cross-examination,  in  language  hardly 
proper,  whether  his  testimony  was  not  false,  which  question  ho  resented, 
and  was  then  asked  another  question  of  like  import,  to  which  an  objec- 
tion was  sustained,  the  court  properly  stopped  the  course  of  the  exami- 
nation. 

Action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defendant,  caused  by  its 
negligence.  Judgment  on  a  verdict  for  the  plaintiff,  and  the 
defendant  appealed. 

/.  H.  Anderson  and  H.  H.  Trimble,  for  the  appellant. 
Gibson  Brown  and  D.  F.  Miller,  Jr.^  for  the  appellee. 

Beck,  J.  1.  This  is  the  fourth  appeal  to  this  court  in  this 
case:  See  63  Iowa,  210;  68  Id.  37;  72  Id.  45.  The  pleadings 
and  evidence  found  in  the  abstract  before  us  upon  this  appeal 
are  substantially  the  same  as  those  in  the  former  appeals,  and 
are  stated  in  the  opinions  announcing  our  former  decisions,  so 
far  as  was  deemed  necessary.  In  one  or  two  instances,  it  is 
claimed  that  the  evidence  upon  the  last  trial  is,  to  some  ex- 
tent, different  from  the  evidence  on  the  former  trials.  If  it 
be  found  in  the  consideration  of  the  case  in  this  opinion  that 
these  differences  are  important,  they  will  receive  proper  no- 
tice. Our  former  opinions,  in  connection  with  this  opinion, 
present  all  the  pleadings  and  evidence  necessary  for  an  un- 
derstanding of  the  points  of  our  present  decision.  We  shall 
proceed  to  the  consideration  of  the  questions  raised  by  defend- 
ant's counsel  in  the  order  of  their  discussion  by  them. 

2.  A  rule  prevailing  in  the  district  court  is  in  the  following 
language:  "Rule  2.  In  any  ca.sc  once  continued,  where  an 
answer  is  on  file,  either  party  desiring  to  bring  such  cause  on 
for  trial  at  any  term  shall,  at  least  ten  days  before  such  term, 
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file  with  the  clerk  a  notice  of  trial,  and  no  such  cause  shall 
stand  for  trial  unless  a  trial  notice  be  so  filed,  except  by  con- 
sent of  parties;  provided,  that  after  the  commencement  of  the- 
terra,  the  court  may,  in  its  discretion,  by  order  entered  of 
record,  permit  notices  of  trial  to  be  entered  in  the  same  man- 
ner ten  days  prior  to  such  date  as  the  court  may  name  in 
such  order.  Such  order  may  be  general,  and  not  entered  of 
record  in  each  particular  case."  The  case  had  once  been  con- 
tinued, and  no  notice  under  this  rule  had  been .  given  before 
the  term.  But  after  the  commencement  of  the  term,  a  notice 
in  accord  with  the  rule  was  given  in  pursuance  of  an  order 
entered  of  record  in  this  case,  as  contemplated  by  the  rule.^ 
But  the  order  was  special,  applying  in  this  and  no  other 
case.  To  the  entering  of  this  order  defendant  excepted,  and' 
now  insists  that  it  is  erroneous.  The  ground  of  defendant's, 
objection,  as  we  understand  it,  is,  that  the  rule  contemplates 
that  the  order  shall  be  general,  and  should  not  be  made  ap- 
plicable to  one  case.  The  district  court,  we  think,  rightly 
construed  the  rule  to  authorize  the  special  order  applicable 
to  this  case  alone.  We  think  the  language  of  the  rule  plainly 
authorizes  this  conclusion.  But  were  it  doubtful,  admitting 
an  honest  difierence  of  opinion,  we  would  not  disturb  the  con- 
struction of  the  district  court  of  its  own  rules.  '  We  would, 
presume  that  such  construction  is  in  harmony  with  the  inten- 
tion with  which  the  rule  was  adopted,  and  we  would  regard^ 
the  construction  as  a  part  of  the  rule  itself,  settling  the  prac- 
tice upon  this  point  through  the  whole  district.  We  there- 
fore feel  bound  to  follow  the  interpretation  of  the  rule  adopted! 
by  the  district  court,  and  affirm  its  ruling  complained  of  by 
counsel. 

3.  Counsel  for  defendant  insist  that  the  evidence  fails  to  sup^ 
port  the  verdict,  and  that  the  court  below,  therefore,  erred  in 
refusing  to  direct  a  verdict  for  defendant.  This  objection  ia 
based  upon  the  claim  that  plaintiff,  not  being  engaged  in  the 
operation  of  the  railroad,  cannot  recover  for  the  negligence  of 
a  co-employee,  and  that  the  negligence,  if  any  were  shown, 
was  of  a  co-employee.  We  think  the  evidence  tends  to  show 
negligence  on  the  part  of  the  person  having  charge  of  the  pil- 
ing of  the  timber,  and  its  care,  which  caused  the  injury.  Thifip 
person  had  full  control  of  the  timber-yard,  employed  and  dis- 
charged men,  and  is  to  be  regarded  as  a  vice-principal.  He  was 
sometimes  absent  from  the  yard  and  the  care  and  management 
of  the  business,  and  matters  were  committed  to  or  devolved  on 
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another,  who  took  liis  place,  and  exercised  the  authority  with 
which  he  was  charged.  This  other  person  is  therefore  to  be 
regarded  as  a  temporary  vice-principal  in  the  place  of  his  su- 
perior. Tlio  evidence  tends  to  show  negligence  on  the  part  of 
those  persons  who  were  in  charge  of  the  timber,  and  directed 
the  manner  of  piling  it.  Certain  it  is  that  it  cannot  be  claimed 
that  there  is  such  an  utter  absence  of  evidence  as  requires  us 
to  hold  that  the  verdict  of  the  jury  was  the  result  of  passion  or 
prejudice.    . 

4.  Evidence  was  admitted,  against  defendant's  objection, 
showing  that  Coller,  the  employee  who  acted  for  the  vice- 
principal  having  charge  of  the  yard,  and  who  seemed  to  be  a 
kind  of  an  assistant  of  the  vice-principal,  was  informed  of  the 
defects  in  the  piling  of  the  timber  by  having  his  attention  di- 
rected to  it  by  a  witness.  It  is  insisted  that  it  was  not  shown 
that  Coller  had  charge  of  the  business,  so  that  the  notice  to 
him  would  operate  as  notice  to  defendant.  But  the  evidence 
is  amply  sufficient  to  warrant  the  conclusion  (indeed,  it  is 
hardly  contradicted)  that  Coller  did  have  charge  of  the  yard 
when  plaintiff  was  injured,  and  was  therefore  the  agent  of  de- 
fendant; and  notice  to  such  agent  would  bind  the  defendant. 

5.  Counsel  urge  that  the  court  erroneously  refused  instruc- 
tions aske'd  by  defendant,  to  the  effect  that  before  the  jury 
could  consider  the  notice  to  Coller,  they  should  find  that  he 
had  some  duty  to  perform  in  piling  the  timbers,  or  in  connec- 
tion with  the  piles.  Coller  was  in  charge  of  the  yard  as  an 
agent,  and  was  bound  to  report  to  his  principal  whatever 
affected  the  property  or  defendant's  interest  in  connection 
therewith.  This  duty  did  not  rest  upon  the  fact  that  he  had 
piled  the  lumber,  or  had  authority  to  take  down  the  piles  and 
rebuild  them.  Surely,  if  for  any  reason  a  pile  of  timbers 
would  appear  to  be  in  a  condition  which  would  warrant  the 
conclusion  that  it  would  fall,  resulting  in  injury  to  defendant's 
property.  Coller's  duty  required  him  to  report  the  fact,  whether 
he  had  or  had  not  built  the  piles,  or  had  or  had  not  au- 
thority to  do  any  labor  or  make  any  outlay  to  prevent  them 
from  falling. 

6.  A  witness  for  plaintiff  was  asked  by  the  defendant 
whether  certain  statements  made  by  him  in  his  testimony 
were  not  without  foundation  in  fact.  An  objection  to  the 
question  was  sustained.  A  preceding  question  to  the  witness, 
in  language  hardly  proper,  asked  him  to  state  if  his  testimony 
was  not  false.      This  the  witness  resented.      We  think  the 
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court  rightly  stopped  the  course  of  the  examination.  Wit- 
nesses may  be  so  interrogated  as  to  test  their  truthfulness;  but 
this  should  be  done  in  such  manner  that  unseemly  scenes 
between  them  and  counsel  maybe  avoided;  and  it  is  the  duty 
of  the  court  to  exercise  such  restraining  authority  over  counsel 
as  will  attain  that  end.  We  think  the  district  court,  in  this 
instance,  rightly  arrested  the  course  of  examination  pursued 
by  counsel. 

7.  The  rulings  of  the  district  court  upon  the  instructions 
given  and  refused,  we  think,  are  correct,  and  demand  no 
separate  consideration.  Many  of  the  instructions  to  the  jury, 
we  discover,  were  given  upon  the  former  trials,  and  some  of 
them  have  been  expressly  approved  by  the  court  in  the  prior 
appeals  in  this  case.  They  present  proper  rules  applicable  to 
the  questions  of  negligence,  liability  of  defendant  therefor, 
etc.,  which  are  raised  by  the  issues  in  the  case.  In  our  opin- 
ion, the  judgment  of  the  district  court  ought  to  be  affirmed. 


Master  and  Skrvant.  —  Liability  op  Master  for  Acts  and  Negli- 
gence OP  a  Foreman  op  a  Crew  of  Workmen,  or  one  whom  he  has  placed 
in  full  charge  of  any  particular  branch  of  work:  See  note  to  Stephens  v.  Hati' 
tubal  etc.  R'y  Co.,  ante,  p.  343;  Ounter  v.  Oraniteville  Mfg.  Co.,  18  S.  C.  362; 
44  Am.  Rep.  573;  Mitdiell  v.  RoUmon,  80  Ind.  281;  41  Am.  Rep.  812;  Cawlet 
V.  Richmond  etc.  R.  R.  Co.,  84  N.  C.  309;  37  Am.  Rep.  620;  Tyson  v.  North 
and  South  Alabama  R.  R.  Co.,  61  Ala.  554;  32  Am.  Rep.  8;  Dowling  v.  Allen, 
74  Mo.  13;  41  Am.  Rep.  298.  Where  master  would  be  liable  for  negligence 
of  one  servant,  he  is  also  liable  for  the  negligence  of  another  co-servant  acting 
temporarily  for  such  servant  in  his  place  and  stead:  Berea  Stone  Co.  v.  Krafl, 
31  Ohio  St.  287;  27  Am.  Rep.  510. 

Witnesses.  —  Disparaging  Qubstions  not  Relkvant  to  the  Issue,  and 
Put  for  the  Express  Purpose  of  Discrediting  Witness,  or  otherwise 
degrading  him,  should  be  allowed  by  court  only  to  promote  justice,  but  al- 
ways excluded  when  unjust  to  the  witness,  and  uncalled  for  by  the  circum- 
stances of  the  case:  Turnpike  Road  Co.  r.  Loomis,  32  N.  Y.  127;  88  Am.  Deo. 
311. 
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Coleman  v.  Keel. 

[75  Iowa,  804.] 

ATTAcnmNT  —  Liability  of  Ofticbr  for  Wrongful  Levy.  —  Actnai 
notice  to  oflBcer  that  chattels  upon  which  ho  is  about  to  levy  an  attach- 
ment are  mortgaged  is  sufficient  to  put  him  on  inquiry,  although  he  does 
not  know  to  whom  the  mortgage  was  given,  and  if  he  goes  on  and  makes 
the  levy,  ho  is  liable  therefor  to  the  mortgagee  in  an  action  for  the  pos- 
session or  the  value  of  the  property. 

Replevin.  —Judgment  in  Replevin  will  not  be  Reversed  becanse  of 
uncertainty  in  the  description  of  the  property,  where  the  record,  as  a 
whole,  sufficiently  indicates  and  points  it  out. 

Evidence.  —  Erroneous  Admission  of  Evidence  Tending  to  Show  that 
Plaintiff  in  replevin  suit  sustained  special  damages,  by  being  deprived 
of  the  possession  of  the  property,  is  no  ground  for  the  reversal  of  a  jadg> 
ment  not  including  any  damages. 

Action  to  recover  the  possession  or  the  value  of  certain  per- 
sonal property.     The  facts  appear  in  the  opinion. 

Frevwnt  Benjamin,  for  the  appellant. 

/.  L.  Statzell,  for  the  appellee. 

Seevers,  C.  J.  It  is  stated  in  the  petition  that  the  plain- 
tiflFis  the  owner  of  "two  red  heifers,  with  some  white  in  fore- 
head, two  years  old;  .  ...  one  single  buggy;  ....  one 
iron-gray  mare  colt,  about  eight  months  old;  ....  one  bay 
spotted  horse  colt,  about  ten  months  old;  ....  three  Poland 
sows,  and  eleven  pigs,  about  seven  months  old."  And  such 
ownership  is  claimed  under  a  chattel  mortgage  executed 
by  one  Collver,  which  had  been  duly  acknowledged  and  re- 
corded. It  is  stated  in  the  petition  that  notice  in  writing  of 
plaintiff's  ownership  of  said  property  had  been  duly  served 
on  the  defendant,  and  a  copy  of  such  notice  is  attached  to  and 
made  a  part  of  the  petition.  It  is  further  stated  that  the  de- 
fendant had  actual  notice  of  the  mortgage.  The  defendant 
denied  the  allegations  of  the  petition,  but  admitted  that  he,  as 
sheriff,  took  possession  of  the  property  under  and  by  virtue  of 
a  certain  writ  of  attachment  against  said  Collver. 

1.  It  is  insisted  that  the  court  erred  in  permitting  the  mort- 
gage to  be  introduced  in  evidence,  because  the  description  of 
the  property  therein  is  not  sufficient,  and  that  the  recording 
of  such  mortgage  did  not  impart  constructive  notice  thereof. 
We  find  it  unnecessary  to  determine  this  question,  for  the 
reason  that  there  was  evidence  tending  to  show  that  the  de- 
fendant had  actual  notice  that  the  property  was  mortgaged. 
Such  evidence  was  sufficient  to  warrant  the  court  in  making 
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the  finding  it  did,  and  we  cannot  disturb  it,  under  the  settled 
practice  of  this  court.  The  court  was  justified  in  finding  that 
at  the  time  the  defendant  made  the  levy  he  was  notified  that 
the  property  was  mortgaged.  This  was  sufiQcient  to  put  him 
on  inquiry,  although  he  was  not  informed  that  the  mortgage 
had  been  given  to  the  plaintiflf.  We  the  more  readily  reach 
this  conclusion,  because  we  incline  to  think,  taking  the  mort- 
gage altogether,  it  was  suflBcient  to  impart  constructive  notice 
to  the  world. 

2.  We  understand  the  record  to  show  that  all  the  property 
levied  upon  and  described  in  the  petition  had  been  released 
by  the  defendant,  except  the  two  colts,  and  that  the  only  con- 
troversy on  trial  was  as  to  them.  The  value  of  the  colts  was 
proved  to  be  one  hundred  dollars,  and  there  is  no  evidence 
contradictory  thereto.  The  court  rendered  judgment  for  the 
plaintifi'  for  the  "possession  of  the  property  in  controversy, 
and  in  default  of  the  return  of  said  property,"  the  court  found 
the  value  thereof  to  be  one  hundred  dollars,  and  judgment 
v/as  rendered  therefor  for  the  plaintiff  for  that  amount.  It  is 
insisted  that  the  judgment  is  erroneous,  because  under  it  the 
plaintifi"  is  entitled  to  the  possession  of  all  the  property  de- 
scribed in  the  petition.  It  would  have  been  more  definite 
and  certain  if  the  judgment  had  specifically  described  the 
property  in  controversy;  but  inasmuch  as  the  record  as  a 
whole  suflBciently  indicates  and  points  it  out,  we  feel  sure  that 
the  plaintiff  is  not  entitled  to  have  the  judgment  reversed. 

3.  It  is  insisted  that  the  court  erred  in  admitting  evidence 
tending  to  show  that  the  plaintiff  sustained  special  damages 
by  being  deprived  of  the  possession  of  the  property.  As  the 
court  did  not  render  a  judgment  for  any  damages,  the  error, 
conceding  it  to  be  one,  was  not  prejudicial.  It  is  said  that 
there  is  no  sufficient  evidence  showing  the  service  of  the  no- 
tice of  ownership;  but  we  think  it  was  clearly  sufficient,  and 
that  there  is  no  error  in  this  record. 

Affirmed. 

Attachmekts.  —  An  Officer  Seizing  under  an  Attachment  Writ 
PRorERTY  uot  that  of  (lefendant  cannot  bo  lawfully  resisted  by  the  real 
owner,  if  he  had  at  the  time  reasonable  cause  to  believe  the  property  to  be 
that  of  the  defendant  in  the  attachment  suit:  State  v.  Doioner,  8  Vt.  424;  30 
Am.  Dec.  482. 

Notice.  —  One  is  Chargeable  with  Actual  Notice  of  Facts,  if  Hk 
HAS  the  Knowledge  of  sucli  facts  as  would  lead  a  prudent  man  to  make 
inquiries,  and  such  inquiries,  if  pursued  with  ordinary  diligence,  would  give 
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biin  knowledge  of  the  facts,  with  the  notice  of  which  he  is  sought  to  1>e 
charged:  Knapp  v.  Bailry,  79  Me.  195;  1  Am.  St  R«p.  295,  and  note  300. 

JUDOMSNTS.  —  iRKEaULARITIES  NOT    PrKJUDIOIAL  TO  APPELLANT  cannot 

be  complained  of  aa  error:  Chever  v.  Homer,  11  Col.  68;  7  Am.  St  Rep.  217, 
and  note  226. 
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176  Iowa,  8M.1 

NxoLioENCE.  —  Principal  is  Bound  by  Acts  and  Conduct  of  his  Agent, 
and  if  he  safiTers  an  injury  through  the  negligence  of  another,  but  to 
which  the  negligence  of  his  agent  or  servant,  while  engaged  in  the  busi- 
ness of  his  employment,  contributed,  there  can  be  no  recovery. 

Keoliqencb  —  Imputation  op  Neqlioence  of  Driver  of  Vehiclb  to  In- 
vited Passenokr.  —  Where  one  rides  upon  the  public  highway  in  the 
vehicle  of  another,  merely  on  invitation  of  the  latter,  and  does  not  ex- 
ercise or  assume  any  control  over  the  movements  of  the  team,  the  driver 
of  the  vehicle  does  not  become  his  agent  or  servant  in  such  sense  that 
his  negligence,  contributing  to  an  injury  occasioned  by  a  defect  or  ol>- 
stmction  in  the  highway,  will  be  imputed  to  him,  so  as  to  defeat  his  re- 
covery in  an  action  against  the  town. 

Neolioence  —  Persons  Engaged  in  Common  Enterprise. — If  several 
persons  are  engaged  in  a  common  enterprise,  and  one  is  injured  by  the 
joint  negligence  of  an  associate  and  another,  the  negligence  of  his  asso- 
ciate will  be  imputed  to  him,  and  will  defeat  all  right  of  recovery 
against  such  other.  But  the  question  whether  they  were  engaged  iu  a 
common  enterprise  should  be  submitted  to  the  jury. 

Evidence. — In  Action  for  Damages  for  Personal  Injury  Caused  by 
Depression  in  Street,  Evidence  of  Measurements  of  the  depres- 
sion, made  some  time  after  the  accident,  should  not  be  excluded  as  in- 
competent on  the  ground  that  it  did  not  appear  that  its  condition  then 
was  the  same  as  at  the  time  of  the  accident,  where  the  witnesses 
made  such  comparisons  of  its  condition  at  the  different  times  as  af- 
forded some  data  by  which  to  determine  its  depth  at  the  time  of  the  ac- 
cident. 

Action  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  caused  by  a  defect  in  a  public  highway  which  the 
defendant  town  was  bound  to  maintain. 

/.  F.  Thompson,  C.  H,  Kelly,  and  L.  S.  Butler,  for  the  appel- 
lant. 

Bmh  and  Wichman,  and  W.  E.  Bradford,  for  the  appellee. 

Reed,  J.  1.  PlaintifiF,  when  riding  on  one  of  the  streets  of 
the  defendant  town,  was  thrown  from  the  vehicle  in  which  he 
was  riding,  and  sustained  serious  injuries.  The  accident 
happened  at  a  plank  crossing,  constructed  and  maintained  by 
the  town,  at  the  intersection  of  two  streets.     The  negligence 
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alleged  is,  that  the  crossing  was  built  above  the  level  of 
the  street,  and  that  it  was  not  so  filled  in  on  the  sides  as  to 
form  a  proper  and  safe  approach.  The  evidence  tended  to 
prove  that  the  earth,  which  had  originally  formed  the  slopes 
from  the  level  of  the  street  to  the  top  of  the  crossing,  had  been 
worn  away  on  one  side,  and  that  the  accident  was  caused  by 
the  dropping  of  the  front  wheels  of  the  vehicle  into  this  de- 
pression. Plaintiff  resided  in  the  country,  and  on  the  day  of 
the  injury  he  was  invited  by  one  of  his  neighbors  to  accompany 
him  to  the  town.  They  were  accompanied  by  William  Sheri- 
dan, who  had  been  in  the  employ  of  the  neighbor,  but  his 
term  of  service  had  expired  the  day  before.  The  vehicle  in 
which  they  rode  and  the  team  by  which  it  was  drawn  be- 
longed to  the  neighbor.  Some  time  after  they  arrived  in  town, 
plaintiff  and  Sheridan  went  to  a  shop  for  the  purpose  of  pro- 
curing some  shovels  belonging  to  a  brother  of  the  owner  of  the 
team  and  wagon,  which  he  had  requested  them  to  carry  to 
the  country  for  him,  and  it  was  when  they  were  driving  from  the 
shop  to  another  part  of  the  town  that  the  accident  occurred. 
Sheridan  was  driving  the  team  at  the  time,  and  plaintiff  tes- 
tified that  he  neither  gave  any  direction  as  to  the  manner  of 
driving,  nor  assumed  any  control  over  the  team  or  its  move- 
ments. 

The  district  court  gave  the  following  instruction:  "The 
law  is,  that  the  driver  of  a  private  conveyance  is  the  agent 
or  servant  of  the  person  riding  in  such  conveyance,  and  if 
such  person,  while  riding  along  a  public  highway  or  street,  i» 
injured  in  consequence  of  obstructions  or  defects  negligently 
permitted  to  remain  in  the  street  or  highway,  and  the  driver 
is  guilty  of  a  want  of  ordinary  care  and  caution,  and  his  neg- 
ligence materially  contributes  to  such  injury,  then  the  per- 
sons injured  cannot  recover  as  against  the  town  for  the  injury 
thus  received."  The  principal  question  in  the  case  is  as  to  the 
correctness  of  this  instruction. 

That  cases  may  arise  in  which  the  contributory  negligence 
of  another  will  be  imputed  to  the  one  injured,  and  defeat  his 
right  of  recovery  for  the  injury,  is  certainly  true,  and  that 
doctrine  has  been  applied  by  this  court.  In  Payne  v.  Chicago, 
R.  I.  &  P.  Ry  Co.,  39  Iowa,  523,  it  was  held  that  all  right  of 
action  in  plaintiff's  favor  for  the  injury  he  had  sustained  was 
defeated  by  the  gross  negligence  of  the  driver  of  the  vehicle  in 
which  he  was  riding. 

In  Yahn  v.  City  of  Ottumwa,  60  Iowa,  429,  it  was  held  that 
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the  negligence  of  the  plaintiff's  husband,  with  whom  she  was 
riding  at  the  time,  contributing  to  the  injury,  would  be  im- 
puted to  her,  and  would  defeat  a  recovery.  But  neither  of 
tliose  cases  sustains  the  doctrine  of  the  instruction.  In  the 
first  case,  the  plaintiff  and  three  others  were  riding  together. 
The  wagon  and  team  belonged  to  one  not  a  member  of  the 
party.  It  was  under  the  control  of  one  of  the  party,  but  at 
the  time  of  the  accident  was  being  driven  by  another.  The 
holding  in  the  case  is  not  based  upon  the  idea  that  the  rela- 
tion of  principal  and  agent  existed  between  the  plaintiff  and 
the  person  who  was  driving  the  team  at  the  time,  but  rests 
upon  the  fact  that  the  parties  were  engaged  in  a  common  en- 
terprise or  purpose,  in  which  each,  to  some  extent,  was  re- 
sponsible for  the  acts  and  conduct  of  the  others.  In  the  other 
•case  the  evidence  tended  to  show  that  the  injury  was  oc- 
<,'asioned  by  the  act  of  the  husband  in  driving  upon  an  ob- 
struction which  was  in  plain  view.  The  doctrine  that  his 
negligence  is  imputed  to  her  does  not  rest  upon  any  supposed 
iigency  of  the  husband,  but  upon  the  relation  of  the  parties. 
Under  such  circumstances  the  wife  is  under  the  care  of  the 
husband.  Her  situation  is  very  different  from  that  of  the 
friend  or  guest  who,  upon  his  invitation,  rides  with  him  for 
l)leasure  or  convenience,  but  to  whom  he  owes  no  special  duty. 

In  Slater  v.  Burlington  etc.  R'y  Co.,  71  Iowa,  209,  the  plain- 
tiff, who  was  an  infant  of  tender  years,  received  the  injury 
complained  of  when  riding  with  his  mother  and  natural 
:guardian.  The  district  court  instructed  that  if  the  mother 
Iiad  negligently  exposed  him  to  the  danger  there  could  be  no 
recovery.  The  correctness  of  that  ruling  was  not  contro- 
verted in  this  court  upon  the  original  submission;  and  we 
reversed  the  judgment  against  the  defendant  upon  the  ground 
that,  under  it  and  the  undisputed  testimony,  the  verdict 
should  have  been  the  other  way.  A  petition  for  rehearing 
-svas  afterwards  filed,  in  which,  and  in  an  oral  argument  in 
support  of  it,  the  doctrine  of  the  instruction  was  combated 
•with  great  learning  and  ability.  But  we  felt  ourselves  con- 
strained to  overrule  the  petition  without  considering  the 
question  as  to  the  correctness  of  the  instruction,  on  the  ground 
that,  whether  correct  or  not,  tVie  jury  were  not  at  liberty  to 
disregard  it. 

In  Stafford  v.  City  of  Oskaloosay  57  Iowa,  748,  language  is 
used  which  appears  to  support  the  doctrine  of  the  instruction, 
find  that  case  has  been  cited  by  other  courts  and  text-writers 
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in  support  of  it.  When  the  record  is  looked  into,  however, 
it  does  not  commit  this  court  to  the  doctrine.  In  its  facts  it 
was  similar  to  the  present  case.  Tlie  plaintiff,  by  invitation 
of  Clark,  was  riding  with  the  latter,  who  owned  and  was  driv- 
ing the  vehicle  and  team.  The  sleigh  was  driven  upon  an 
obstruction  and  overturned,  and  plaintiff  was  injured.  The 
circuit  court  gave  an  instruction  substantially  the  same  as 
the  one  in  question.  The  city  was  the  appellant,  and  as  the 
instruction  was  favorable  to  it,  of  course  the  appeal  did  not 
bring  the  question  as  to  its  correctness  here  for  review.  Nor 
was  it  contended  that  it  was  erroneous.  In  the  eighth  division 
of  the  opinion,  in  discussing  another  instruction,  it  is  said  that 
if  Clark  was  negligent  the  plaintiff  could  not  have  recovered, 
whether  he  did  or  did  not  have  knowledge  of  Clark's  prior 
negligence,  —  that  being  the  subject  to  which  the  instruction 
under  consideration  related.  This  language  was  used  with 
reference  to  the  law  of  the  case  as  settled  by  the  instruction, 
and  which,  upon  the  record  before  us,  we  could  not  review, 
but  were  bound  to  accept  as  correct,  and  was  not  intended  as 
the  annunciation  of  a  general  principle.  The  holding  of  those 
cases,  then,  is:  1.  That  when  several  parties  are  engaged  in  a 
common  enterprise,  and  one  is  injured  by  the  joint  negligence 
of  one  of  his  associates  and  another,  the  negligence  of  his  asso- 
ciate will  be  imputed  to  him,  and  will  defeat  all  right  of 
recovery  against  the  other  party;  and  2.  That  when  a  person 
is  injured  through  the  common  negligence  of  one,  who,  from 
their  relation,  is  bound  to  care  for  and  protect  him,  and  an- 
other, the  negligence  of  the  former  will  be  imputed  to  him, 
and  will  defeat  a  recovery  against  the  other  party.  But  that 
is  as  far  as  this  court  has  gone.  And  we  have  never  had  occa- 
sion to  consider  the  doctrine  of  the  present  instruction.  That 
doctrine,  in  effect,  is,  that  when  one  rides  upon  the  public 
highway  in  the  vehicle  of  another,  the  driver,  as  matter  of 
law,  becomes  his  agent  or  servant  in  such  sense  that  his  neg- 
ligence, contributing  to  an  injury  occasioned  by  a  defect  or 
obstruction  in  the  highway,  will  be  imputed  to  him,  regardless 
of  the  real  relations  of  the  parties.  That  this  doctrine  finds 
support  in  some  of  the  adjudicated  cases  is  certainly  true. 
Thorogoody.  Bryan, S  Com.  B.  115,  is  perhaps  the  leading  case 
supporting  the  doctrine.  In  that  case  the  plaintiff,  having 
alighted  from  an  omnibus,  was  run  over  and  injured  by  a 
vehicle  belonging  to  another  line.  The  action  was  against  the 
proprietor  of  the  carriage  which  inflicted  the  injury;  and  it 
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was  held  that,  as  the  driver  of  the  vehicle  from  which  the 
plaintiff  alighted  was  negligent  in  that  he  had  neglected  to 
drive  his  carriage  to  the  curb,  which  negligence  contributed 
to  the  injury,  there  could  be  no  recovery.  The  case,  however, 
has  been  criticised  in  England  {The  Milan,  Lush,  388),  and  it 
has  not  been  generally  followed  in  this  country.  Indeed, 
many  American  courts,  whose  opinions  are  of  the  highest 
authority,  have  pronounced  it  unsound:  See  Bennett  v.  N.  J. 
i?'2/cO  T.  Co.,  36  N.  J.  L.  225;  13  Am.  Rep.  435;  N.  Y.  etc.  R'y  Co. 
v.  Steinbrenner,  47  N.  J.  L.  161;  54  Am.  Rep.  126;  Chapman  v. 
Neio  Haven  By  Co.,  19  N.  Y.  341;  75  Am.  Dec.  344;  Dyer  v. 
Erie  R\j  Co.,  71  N.  Y.  228;  Transfer  Co.  v.  Kelly,  36  Ohio  St. 
86;  38  Am.  Rep.  558;  Washash,  St.  L.  etc.  R'y  Co.  v.  Shacklet, 
105  111.364;  44  Am.  Rep.  791;  Little  v.  Hackett,  116  U.S. 
366;  6  Sup.  Ct.  Rep.  391. 

And  we  think  the  doctrine  is  contrary  to  sound  reason  and 
well-settled  legal  principles.  Of  course,  the  general  doctrine 
that  the  principal  is  bound  by  the  acts  and  conduct  of  his 
agent  is  not  disputed.  If  he  suffers  an  injury  through  the 
negligence  of  another,  but  to  which  the  negligence  of  his  ser- 
vant or  agent,  while  engaged  in  the  business  of  his  employ- 
ment, contributes,  there  can  be  no  recovery.  But  the  relation 
of  principal  and  agent  must  exist  in  fact.  The  law  will  not 
create  or  presume  the  relation  from  the  mere  fact  that  he  ac- 
cepted the  invitation  of  another  to  ride  in  his  carriage.  If  he 
is  but  the  guest  of  the  other,  and  neither  has  nor  assumes  the 
right  to  direct  or  control  the  conduct  of  the  driver,  neither  he 
nor  the  owner  can  be  regarded  as  his  servant.  In  such  case, 
he  would  not  be  answerable  to  a  third  person  for  an  injury 
caused  by  the  negligence  of  the  driver;  and  it  seems  to  us 
that  there  is  no  principle  of  law  upon  which  such  negligence 
can  be  imputed  to  him,  when  it  contributes  to  his  own  injury. 
In  tlie  present  case,  the  evidence  tended  to  prove  that  plaintiff 
was  riding  in  the  vehicle,  on  the  invitation  of  the  owner,  and 
that  he  neither  exercised  nor  assumed  any  control  over  the 
movements  of  the  team. 

2.  But  it  was  contended  that  when  plaintiff  and  Sheridan 
went  with  the  team  to  the  shop,  they  engaged  in  a  common 
enterprise,  and  that  the  case  is  therefore  within  the  rule  of 
Payne  v.  Railway  Co.,  supra.  But  whether  that  was  true  was 
a  question  for  the  jury,  and  should  have  been  submitted  for 
their  determination.     The  doctrine  of  the  instruction,  how- 
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ever,  is,  that  if  Sheridan's  negligence  contributed  to  the  in- 
jury, there  could  be  no  recovery,  whether  that  was  true  or  not. 

3.  The  court  excluded  the  evidence  of  certain  measurements 
made  by  plaintiff  and  others,  some  time  after  the  accident,  to 
determine  the  depth  of  the  depression  at  the  side  of  the  cross- 
ing into  which  the  wheels  dropped.  The  ground  of  the  ruling 
was,  that  it  did  not  appear  that  the  ground  was  in  the  same 
condition  when  the  measurements  were  made  as  at  the  time 
of  the  accident.  The  witnesses,  however,  made  such  compari- 
sons of  its  condition  at  the  different  times  as  that  the  meas- 
urements afforded  some  data  by  which  to  determine  the  depth 
of  the  depression  at  the  time  of  the  accident.  The  objection, 
we  think,  went  rather  to  the  weight  of  the  evidence  than  to  its 
competency,  and  it  should  have  been  overruled. 

Reversed.  

Imputed  Neglioknce.  —  Where  Plaintiff  Accepted  an  Invitatiok 
FROM  C.  TO  Ride  with  him  in  his  carriage,  and  while  so  riding  was  injured 
by  a  collision  with  defendant's  engine,  and  C.  was  competent  to  manage  a 
horse,  the  plaintifiF  was  not  chargeable  with  C.'s  contributory  negligence: 
Robinson  v.  New  York  etc.  R.  R.  Co.,  66  N.  Y.  11;  23  Am.  Rep.  1,  and  note  4-, 
One  who  is  riding,  and  is  injured  by  reason  of  a  defect  in  the  road,  may  recover 
against  the  municipality,  although  the  negligence  of  the  person  driving,  who 
was  not  his  servant,  contributed:  Town  of  Albion  v.  Iletrick,  90  Ind.  545;  46 
Am.  Rep.  230.  The  contributory  negligence  of  a  driver  of  a  private  vehicle 
is  to  be  imputed  to  one  riding  with  him,  as  held  in  Wisconsin:  Prideattx  v. 
City  of  Mineral  Point,  43  Wis.  513;  28  Am.  Rep.  558.  A  driver  of  a  horse- 
car  is  not  the  agent  of  a  passenger,  so  as  to  render  such  passenger  chargeable 
with  the  driver's  negligence:  Bennett  v.  New  Jersey  R.  t£r  T.  Co.,  36  N.  J.  L. 
225;  13  Am.  Rep.  435.  The  principle  of  concurrent  negligence  must  be  care- 
fully applied,  as  it  arises  from  a  particular  state  of  facts:  Pennsylvania  R.  R. 
Co.  V.  Kilgore,  32  Pa.  St.  292;  72  Am.  Dec.  787. 

Neoliqence.  —  One  Who  is  Injured  through  the  Negliqence  of  An- 
other, while  both  are  engaged  in  an  unlawful  transaction,  will  not  bo 
afforded  any  relief  at  law:   Wallace  v.  Cannon,  38  Ga.  199;  95  Am.  Dec.  385. 


Grether  V.  Clark. 

[75  Iowa,  383.J 
Mortgages  —  Adverse  Possession. — Title  and  Right  of  Possession  of 
Lj\nd  are  in  Mortgagor,  and  so  continue  until  divested  by  a  sale  and 
deed  under  foreclosure  proceedings,  and  a  grantee  of  the  mortgagor  be- 
fore foreclosure  acquires  the  same  rights.  He  has  absolute  right  of  pos- 
session, which  cannot  be  regarded  as  adverse  to  the  mortgagee,  unless 
accompanied  with  a  denial  of  all  right  in  the  mortgagee;  and  this  is  true 
of  the  jjossessiou  of  the  grantee  of  the  mortgagor  even  after  foreclosure, 
where  such  grantee  was  not  made  a  party  to  the  foreclosure  proceedings. 
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Mortgages.  —  Statutb  or  Limitations  having  Commknced  to  Run 
AGAINST  Ancestor  in  ma  Lifetime,  its  operation  is  not  suspended 
by  his  death  in  favor  of  his  heirs;  and  the  fact  that  some  of  them  are 
minors  does  not  affect  the  result,  since  the  exception  in  their  favor 
created  by  the  Iowa  Code,  section  2535,  applies  only  to  causes  of  action 
which  originally  accrue  in  their  favor.  And  where  the  ancestor  fore- 
closed his  mortgage,  and  purchased  the  property  at  the  foreclosure  sale, 
not  making  the  grantee  of  the  mortgagor,  who  was  in  possession,  a 
party,  and  thou  died  leaving  minor  heirs,  his  right  of  action  to  enforce 
the  mortgage  lieu  against  such  grantee  accrued  in  bis  lifetime,  and  wu 
barred  as  against  bis  minor  heirs  in  ten  years  after  it  accrued,  though 
they  had  not  then  attained  their  majority. 

Hull  and  Bicksler,  for  the  appellants. 

Crooks  and  Jordan,  for  the  appellees. 

Reed,  J.  Plaintiff,  Anna  M.  Grether,  is  the  widow,  and 
tlio  other  plaintiffs  are  the  children  and  heirs  at  law,  of  John 
Grether,  who  died  at  Columbus,  Ohio,  in  1874.  Prior  to  the 
eighteenth  day  of  May,  1868,  he  was  the  owner  of  a  tract  of 
land  in  Boone  County,  and  on  that  day  he  sold  and  conveyed 
the  same  to  Margaret  D.  and  0.  J.  Boyd,  who  gave  him  a 
mortgage  on  the  property  to  secure  a  portion  of  the  purchase- 
money.  They  subsequently  gave  a  second  mortgage  to  John 
P.  Manny  &  Co.  On  the  25th  of  March,  1870,  they  sold  and 
conveyed  the  premises  to  Hortense  E.  Soward,  who,  on  the 
15th  of  February,  1873,  sold  and  conveyed  to  defendant  Clark. 
He  afterwards  conveyed  to  Beck;  but  there  was  a  subsequent 
reconveyance  to  Clark,  who  held  the  title  when  this  suit  was 
instituted.  After  the  conveyance  to  Soward,  but  before  Clark 
purchased,  Grether  brought  suit  for  the  foreclosure  of  his 
mortgage,  making  the  mortgagors  only  parties.  He  recovered 
judgment  for  the  amount  of  the  debt,  and  a  decree  of  fore- 
closure under  which  the  land  was  sold,  he  being  the  pur- 
chaser, and  a  sheriff's  deed  was  subsequently  executed  to 
him.  Immediately  after  his  purchase,  Clark  took  possession 
of  the  premises,  and  continued  in  possession  until  the  sale  to 
Beck,  and  Beck  was  in  possession  until  the  reconveyance  to 
Clark,  since  which  time  the  latter  has  been  in  possession. 
The  mortgage  to  John  P.  Manny  &  Co.  was  foreclosed,  and 
defendant  Clark  bought  the  premises  at  the  sale,  and  obtained 
a  sheriff's  deed  thereunder  in  1875;  but  neither  plaintiffs  nor 
John  Grether  were  made  parties  to  the  foreclosure  proceeding. 
This  suit  was  instituted  in  August,  1885.  Soon  after  Grother's 
death,  an  administrator  of  his  estate  was  appointed  by  the 
probate  court  in  Ohio,  and  it  has  been  fully  administered.    At 
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the  time  of  his  death,  his  children  were  all  minors,  and  two 
of  them  had  not  attained  majority  when  the  suit  was  insti- 
tuted. 

The  defense  relied  upon  is  the  statute  of  limitations.  It 
will  be  observed  that  the  grantees  of  the  mortgagors  had  been 
in  possession  of  the  premises  for  more  than  ten  years  when  the 
suit  was  instituted;  and  that  possession  was  actual,  exclusive, 
and  continuous;  and  that  possession  is  relied  upon  as  creating 
a  bar  to  the  action.  But  the  occupancy  was  under  an  abso- 
lute right  of  possession.  Under  our  statutes,  the  title  and 
right  of  possession  is  in  the  mortgagor,  and  they  continue  un- 
til divested  by  a  sale  and  deed  under  foreclosure  proceedings: 
Hodgdon  v.  Heidman,  66  Iowa,  645;  Green  v.  Turner,  38  Id. 
112;  Gowerr.  Winchester,  33  Id.  303.  The  grantee  of  the  mort- 
gagor before  the  foreclosure  acquires  the  same  rights.  He 
has  absolute  right  of  possession,  which,  before  the  conveyance, 
was  vested  in  the  mortgagor.  His  possession,  then,  would  no 
more  be  adverse  as  against  the  mortgagee  than  would  that  of 
the  mortgagor  if  he  had  con^tinued  in  possession.  It  may  be 
that  the  rule  would  be  oth^wise  if  the  possession  were  accom- 
panied with  a  denial  of  all  right  in  the  mortgagee.  But  we 
have  no  occasion  to  go  into  that  question;  for  the  possession 
in  this  case  was  not  accompanied  with  such  denial,  nor  can  it 
be  inferred  from  anything  that  was  done  by  defendants.  Their 
conduct  and  acts  in  the  premises  are  all  consistent  with  their 
right  of  possession,  and  are  referable  simply  to  that  right. 

The  case  turns,  then,  not  upon  the  fact  of  possession,  but 
upon  whether  any  rights  remain  under  the  mortgage  which 
may  be  enforced  by  plaintiffs.  The  right  of  action  upon  the 
note  and  mortgage  accrued  nearly  sixteen  years  before  this 
suit  was  instituted.  As  defendants  were  not  made  parties  to 
the  foreclosure  suit,  they  were  in  no  way  affected  by  either 
the  judgment  rendered  in  that  proceeding  or  the  sale  and 
deed  thereunder.  As  against  them,  however,  the  lien  of  the 
mortgage  continued,  notwithstanding  the  foreclosure  and  sale, 
and  Grether  had  a  right  of  action  against  them  for  its  enforce- 
ment. It  is  immaterial  whether  this  right  accrued  at  the 
maturity  of  the  mortgage  debt,  or  when  the  sheriff's  deed  was 
executed;  for  in  either  case  it  accrued  to  him  in  his  lifetime, 
and  the  statute  of  limitations  began  to  run  at  the  instant  it 
accruud.  This  right  descended  to  plaintiffs  upon  his  death, 
and  it  is  the  only  right  they  ever  acquired  in  the  premises. 
It  arose,  not  under  the  judgment  of  foreclosure,  as  was  con- 
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tended  by  counsel,  but  under  the  mortgage;  and  if  he  had 
lived,  would  have  been  barred  in  ten  years  from  the  time  it 
iccrued.  As  the  statute  began  to  run  during  the  life  of  the 
one  in  whose  favor  the  right  originally  accrued,  its  operation 
was  not  suspended  by  his  death;  but  as  against  his  repre- 
sentatives, to  whom  the  right  descended,  it  continued  to  run. 
The  fact  that  some  of  them  are  minors  does  not  affect  the 
result.  The  estate  descended  to  them  charged  with  all  the 
limitations  which  attached  to  it  in  the  hands  of  their  ances- 
tors. The  exception  in  favor  of  minors  created  by  the  code, 
section  2535,  applies  to  such  causes  of  action  as  accrued  origi- 
nally in  their  favor,  and  has  no  application  to  such  as  come 
to  them  by  descent,  and  against  which  the  statute  had  already 
begun  to  run.  This  is  clearly  the  doctrine  of  Bishop  v. 
Knowles,  53  Iowa,  268.  Upon  this  ground,  therefore,  the  judg- 
ment of  the  district  court  is  right. 
AflBrmed.  

MoETOAOEs. — Is  New  Jemet,  a  Mortoaoe  is  Mere  SECiTKrrr  ior 
Debt  or  Liability  for  which  ib  is  given,  and  payment  or  satisfaction  of  the 
debt  or  liability  discharges  the  mortgage,  and  revests  the  mortgaged  prem- 
ises in  the  mortgagor  without  reconveyance:  Lindley  v.  O'Rdlly,  50  N.  J.  L. 
636;  7  Am.  St.  Rep.  802;  Fuller  v.  O'Neal,  69  Tex.  349;  5  Am.  St.  Rep.  59. 
Ordinary  mortgage  is  not  evidence  of  right  of  possession  in  the  mortgagee: 
Berlack  v.  Halle,  22  Fla.  236;  I  Am.  St.  Rep.  185,  and  note.  Where  no 
power  of  sale  is  embraced  in  the  mortgage,  the  mortgagor  or  his  grantee  can- 
not, under  any  circumstances,  in  California,  be  cut  off  from  his  estate,  except 
by  sale  in  pursuance  of  a  judicial  decree:  Ooodenovo  v.  Evxr,  16  Cal.  461;  76 
Am.  Dec.  540. 

MORTOAOES  —  FOEECLOSUBE  OF.  —  GraNTEB  OF    MORTOAOOB  13  A  NbCKS- 

saby  Party  to  foreclosure  of  a  mortgage:  Berlack  v.  HaUe,  22  Fla.  236;  I 
Am.  St  Rep.  185,  and  note  189. 

Statute  of  LmrrATiONs.  —  The  Statute  does  not  Cease  to  Run 
AGAINST  One  claiming  under  a  deceased,  who  was  under  no  disability,  and 
died  without  bringing  auit:  McLeran  v.  Benton^  73  CaL  329;  2  Am.  St.  Rep. 
S14,  and  note  823. 


Oct.  1888. J  Seda  v.  Huble.  495 

SeDA    V.    HUBLE. 
f75  Iowa,  429.] 

Will  —  Validity  of  Bequest  in  Trust  for  Unincorporated  Religious 
Society.  — A  bequest  of  a  certaia  sum  of  money  to  persons  named,  "in 
trust  for  the  benefit  of  tho  Catholic  Church  on  my  farm  in  T.  County," 
and  directing  ' '  that  they  or  their  successors  shall  invest  said  money 
safely  for  the  benefit  of  said  church,  and  that  service  be  held  in  said 
church  for  my  soul  yearly, "  is  for  a  charitable  use,  clearly  defined,  and 
is  not  invalid  on  the  ground  that  if  the  trustees  misused  the  fund,  no  one 
could  call  them  to  account,  nor  because  the  testator  conditioned  it  upon 
services  being  held  yearly  for  his  soul. 

Trusts.  —  Trust  will  not  be  Permitted  to  Fail  through  Failure  or 
Disability  of  Tru.stee  to  execute  the  trust,  but  will  be  supported 
upon  the  intention  of  tho  testator  that  the  trust  is  attached  to  and 
fastened  to  the  land,  and  that  the  land  remains  chargeable  with  it  in 
the  hands  of  the  heirs  or  devisees. 

W.  H.  Stivers  and  F,  J.  Horak,  for  the  appellants. 

Struble  and  Stigcr,  and  Caldwell  and  Drahos,  for  the  appel- 
lees. 

Seevers,  C.  J.  It  is  stated  in  the  petition  that  Albert 
Patranek  died  in  1881,  and  that  his  last  will  had  been  duly 
admitted  to  probate;  that  the  plaintiffs  are  the  heirs  of  the 
deceased,  and  that  the  estate  has  been  fully  settled  except  as 
to  the  following  bequest  made  in  said  will,  that  is  to  say:  "I 
hereby  give,  devise,  and  bequeath  to  Franz  Sevcik  and  Fred 
Huble,  in  trust  for  the  benefit  of  the  Catholic  Church  on  my 
farm  in  Tama  County,  the  sum  of  eight  hundred  dollars,  and 
hereby  direct  that  they  or  their  successors  shall  invest  said 
money  safely  for  the  benefit  of  said  church,  and  that  service 
be  held  in  said  church  for  my  soul  yearly."  The  plaintiffs 
claim  in  the  petition  that  the  bequest  is  void  because  the 
same  is  not  for  a  charitable  use;  the  church  mentioned  in  the 
devise  has  no  legal  existence,  and  is  not  incorporated,  and 
cannot  be,  under  the  rules  of  the  Catholic  Church  and  the 
statutes  of  this  state.  There  was  a  demurrer  to  the  petition, 
which  being  sustained,  the  plaintiffs  appeal. 

The  devise  is  to  Franz  Sevcik  and  Fred  Huble,  in  trust  for 
the  benefit  of  a  specified  Catholic  Church.  The  parties  named 
were  to  safely  invest  the  money  for  the  benefit  of  such  church. 
This  bequest,  in  our  opinion,  was  for  a  charitable  use,  which 
was  clearly  identified.  The  intention  of  the  testator  is  clearly 
expressed.  There  cannot  be  any  doubt  or  uncertainty  about 
it.     Why  should  it  not  be  upheld  and  carried  into  effect? 
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Because,  it  is  sf:id,  the  cliurcli  indicated  has  no  legal  exist- 
ence. This  we  understand  to  mean  that  it  has  not  been  in- 
corporated; but  clearly  this  is  not  material.  The  legal  title 
to  the  money  is  in  the  persons  named,  coupled,  however,  with 
a  trust.  The  beneficiary  named  is  the  "Catholic  Church  on 
my  farm  in  Tama  County,  Iowa."  Such  church,  or  those 
who  worship  in  the  church  edifice,  are  entitled  to  the  benefits 
of  the  bequest.  It  clearly  is  not  essential  that  such  body  of 
persons  should  be  incorporat>ed.  It  was  so  held  in  Johnson  v. 
Mayne,  4  Iowa,  180. 

Nor  is  it  material,  if  true,  as  counsel  contend,  that  the 
Catholic  Church  is  prohibited  from  taking  or  "holding  any 
property  whatever";  because  the  money  is  not  devised  to  the 
church,  but  to  the  parties  named  in  the  will.  They  take  the 
money  coupled  with  a  beneficial  interest,  but  in  trust,  to  in- 
vest the  same  safely  for  the  benefit  of  the  church.  They, 
therefore,  are  legatees  charged  by  the  testator  with  the  duty 
of  executing  a  charitable  use  and  the  benevolent  purpose  of 
the  testator:  Perry  v.  Drury,  56  Iowa,  60. 

Possibly  the  trustees  may  misuse  the  fund  devised  to  them. 
Who  is  to  call  them  to  account?  is  asked  by  counsel.  In  re- 
ply, it  is  sufficient  to  say  that  "it  is  the  settled  doctrine  of  the 
courts,  in  the  construction  of  wills  and  the  administration  of 
trusts,  that  a  trust  shall  never  be  permitted  to  fail  through 
the  failure  or  disability  of  the  trustee  to  execute  the  trust,  but 
shall  be  supported  upon  the  intention  of  the  testator;  that  the 
trust  is  attached  to  and  fastened  to  the  land,  and  that  the 
land  remains  chargeable  with  it  in  the  hands  of  the  heirs  or 
devisees":  Johnsonv.  Mayne^A  Iowa,  195;  Miller  v.  Chittenden^ 
4  Id.  252. 

It  is  said  the  devise  is  void  because  the  testator  made  it 
upon  the  condition  that  services  were  to  be  held  yearly  in 
said  church  for  the  soul  of  the  testator.  We  do  not  under- 
stand that  the  bequest  is  based  on  such  condition.  That  the 
testator  desired  that  such  services  should  be  held  may  be 
conceded;  but  that  it  was  his  intention  tliat  if  they  were  not 
the  bequest  was  to  cease,  or  not  take  effect,  we  do  not  believe. 
The  devise  took  effect  at  once,  and  attached  to  the  money. 
The  trustees  could  enforce  the  trust.  Thoy  could  maintain  the 
.'.ctioii  for  tlie  recovery  of  the  money,  and  the  trust  attached 
thereto  in  their  luinds.  It  became  their  duty  to  invest  it  as 
directed.  The  trust  was  then,  it  can  be  fairly  said,  executed, 
and  in  no  respect  was  it  conditional  on  the  performance  of  the 
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yearly  services  named,  and  such  was  not  the  intention  of  the 
testator. 

To  our  minds,  the  bequest  is  so  clearly  expressed,  the  trust 
80  certainly  established,  and  the  beneficiary  so  clearly  indi- 
cated, that  it  is  unnecessary  to  support  the  foregoing  view  by 
a  citation  of  authorities  to  any  greater  extent  than  has  been 
done. 

Affirmed.  

Wills  —  Charitable  Uses.  —  Devises  and  Bequests  to  Charitablk 
Uses,  when  Void  and  when  Valid,  with  respect  to  their  certainty  and 
uncertainty:  See  note  to  Eutaw  etc.  Church  v.  Shively,  1  Am.  St.  Rep.  415; 
note  to  Raley  v.  Umatilla  County,  3  Id.  152.  Charitable  uses,  what  bequests 
to,  sustainable:  Note  to  Holland  v.  Alcock,  2  Id.  440.  Religious  uses,  as  to 
mode  of  creating:  See  note  to  Holland  v-  Alcock,  2  Id.  440. 
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MoRTGAaEs. — Third  Persons  are  not  Charged  with  CoNSTRtrarrvK 
Notice  of  Chattel  Mortgage  until  the  proper  entries  required  by 
the  statute  (Iowa  Code,  section  1925)  have  been  entered  by  the  recorder 
in  the  index;  and  this  rule  is  not  afl'ected  by  a  custom  of  the  recorder, 
when  instruments  are  delivered  to  him  to  be  recorded  near  the  close  of 
business  on  one  day  not  to  enter  them  in  the  index  until  the  next 
morning. 

Aitachmekt.  —  Levy  ttpon  Goods  is  not  Accomplished  until  the  officer 
has  done  some  act  with  reference  to  the  goods  which  would  but  for  the 
writ  amount  to  a  trespass,  and  the  levy  will  be  valid  and  operative  from 
that  time  only,  and  will  not  operate  by  relation  from  the  time  prior  steps 
were  taken  to  make  the  levy. 

Pleading  and  Practice  —  Appeals.  —  Cause  will  not  be  Reversed  by 
Appellate  Court  because  of  Erroneous  Instruction  from  which  no 
prejudice  could  result,  but  where  the  jury  find  generally  for  the  defend- 
ant on  all  the  issues,  and  the  court  erred  in  the  instruction,  unfavorably  to 
the  plaintiff,  as  to  one  of  them,  and  it  cannot  be  determined  that  the  jury 
did  not  act  under  such  instruction  in  finding  their  verdict,  prejudice  to 
the  plaintiff  must  be  presumed,  and  the  cause  will  be  reversed. 

Pleading  and  Practice  —  Instruction  to  Jury  not  Misleading. — An 
instruction  to  the  jury  that  tJie  delivery  of  a  chattel  mortgage  to  the 
recorder,  and  the  stamping  of  it  as  filed  by  him,  is  not  a  record  impart- 
ing constructive  notice,  and  concluding,  "Nor  will  any  person  be  bound 
by  the  record  or  notice  of  such  instrument  until  the  proper  descriptioa 
thereof  is  entered  in  tlie  entry-book  or  index-book,"  is  not  misleading, 
where,  in  another  part  of  the  instruction,  the  jury  were  told  in  clear  and 
express  terms  that  actual  notice  would  bind  as  effectually  as  the  record 
would  liave  done  if  made. 
AM.  ST.  Kep.,  Vol.  IX.  —  ;;2 
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Attacoment.  —  Levt  of  Attachment  on  MoRTaAOED  Chattels  is  not 
Void,  although  tho  amount  of  the  dol)t  secured  by  the  mortgage  is  not  paid 
or  tendered,  aa  required  by  the  Iowa  statute  (Laws  of  1880,  chapter  117, 
sections  I  and  4),  in  a  case  whcru  au  attaching  creditor  attacks  the  valid- 
ity of  the  mortgage.  Aud  tho  provisions  of  said  statute  do  not  aflfect  tho 
requirement  proscribed  by  L.iwa  of  1884,  chapter  45,  that  persons 
asserting  claims  to  tho  mortgaged  property  must  give  notice  of  tlicir 
claims  to  the  attaching  officer. 

AcTio.v  by  the  plaintiffs,  claiming  under  a  chattel  mort- 
gage, to  recover  specific  personal  property  which  the  defendant 
seized  by  virtue  of  writs  of  attachment  sued  out  by  creditors 
of  the  mortgagor.  He  disputes  the  plaintiffs'  claim,  on  the 
grounds:  1.  That  neither  he  nor  the  attaching  creditors  had 
notice  of  the  mortgage  before  the  levy;  2.  That  no  notice  of 
plaintiffs'  claim  was  served  upon  him,  as  required  by  statute, 
before  the  suit  was  commenced;  3.  That  the  mortgage  was 
given  to  defraud  the  creditors  of  the  mortgagor;  and  4.  That 
the  mortgage  was  voluntarily  executed  by  the  mortgagor  with- 
out the  knowledge  of  the  plaintiffs,  but  was  not  delivered  until 
after  the  levy.  Verdict  and  judgment  for  the  defendant,  and 
the  plaintiffs  appealed. 

E.  L.  Greene  and  Loren  W.  Reynolds^  for  the  appellants. 

Crooks  and  Jordan,  and  Hull  and  Bicksler,  for  the  appellee. 

Reed,  J.  The  mortgage  under  which  plaintiffs  claim  was 
given  to  secure  a  promissory  note  for  seven  thousand  five  hun- 
dred dollars.  The  evidence  tended  to  prove  that  Hall  &  Co. 
were  indebted  to  plaintiffs  in  that  amount,  and  that  they,  on 
the  28th  of  December,  1886,  executed  their  promissory  note 
for  the  amount,  and  to  secure  the  same  gave  a  chattel  mort- 
gage on  their  stock  of  goods  and  merchandise.  They  were 
anxious,  however,  to  continue  their  business;  and  being  ap- 
prehensive that  other  creditors  would  close  them  up  by  attach- 
ment if  the  fact  of  its  execution  should  become  known  to 
them,  they  requested  plaintiffs  to  withhold  it  from  record,  and 
promised  that  they  would  execute  another  mortgage  on  the 
game  property,  and  place  the  same  on  record  at  any  time  in 
the  future  when  there  sl»oul(l  appear  to  be  danger  that  plain- 
tiffs might  lose  the  pccurity.  Plaintiffs  assented  to  tli;it 
arrangement,  and  accordingly  withli'lrl  the  mortgage  from 
record.  On  the  7th  of  January  following,  Hall  tSc  Co.  became 
satisfied  that  they  could  not  continue  the  business,  and  on 
that  day  they  executed  the  mortgage  now  sued  on,  and  deliv- 
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€red  it  to  the  recorder  to  be  recorded  at  6:30,  p.  m.  The  re- 
corder indorsed  on  the  back  of  the  instrument  his  certificate 
that  it  was  filed  for  record  at  that  hour,  but  he  did  not  enter 
it  in  the  record  index  until  8:30  the  next  naorning.  At  about 
eight  o'clock  on  the  evening  of  the  7th,  defendant  received 
a  writ  of  attachment  issued  in  the  suit  of  Baker  Wire  Co.  v. 
Hall  &  Co.  Ho  immediately  went  to  the  store  for  the  purpose 
of  making  a  levy,  but  finding  it  closed,  he  left  a  watchman  at 
the  building,  and  went  to  the  home  of  John  C.  Hall,  senior 
member  of  the  firm,  and  demanded  of  him  the  key  to  the 
store.  Hall  informed  him  that  a  mortgage  had  been  placed 
on  the  stock,  and  refused  to  surrender  the  key.  Subsequently 
another  writ,  issued  in  the  suit  of  McCormick  Harvesting  Ma- 
chine Co.  V.  Hall  &  Co.,  was  placed  in  his  hands,  and  at  eleven 
o'clock  on  the  same  evening  he  returned  to  the  store,  and 
effected  an  entrance  through  a  window,  and  seized  the  goods. 
On  the  10th  of  January,  a  landlord's  attachment,  sued  out  by 
the  owners  of  the  building  for  rents  accruing  within  one  year, 
was  placed  in  his  hands,  and  he  levied  the  same  on  the  prop- 
erty. Each  of  these  suits  was  prosecuted  to  a  judgment,  and 
special  executions  were  ordered  for  the  sale  of  the  attached 
property.  It  was  conceded  that  the  landlords  had  the  supe- 
rior lien  on  the  property.  Plaintifis  intervened  in  that  action, 
and  tendered  the  amount  of  the  judgment,  and  the  court  en- 
tered an  order  requiring  the  landlords  to  accept  the  tender, 
and  subrogating  plaintifi's  to  their  rights  under  the  judgment. 
The  verdict  determines  that  the  interest  of  defendant  in  the 
property,  which  had  been  delivered  to  plaintiffs  under  the 
order  issued  by  the  clerk,  was  the  amount  of  the  judgment 
recovered  by  the  Baker  Wire  Company  and  the  McCormick 
Harvesting  Machine  Company,  and  a  nominal  amount  for  that 
obtained  by  the  landlords,  and  he  elected  to  take  a  money 
judgment  for  those  amounts. 

1.  On  the  trial,  plaintiffs  offered  evidence  to  prove  that  it 
was  a  custom  of  the  recorder,  when  instruments  were  deliv- 
ered to  him  to  be  recorded  near  the  close  of  business  on  one 
day,  not  to  enter  them  in  the  index  until  the  next  morning; 
but  the  court  excluded  the  evidence,  and  instructed  the  jury 
that  defendant  was  not  charged  with  constructive  notice  of  the 
mortgage  until  the  proper  entries  thereof  were  made  in  the 
index.  These  rulings  are  clearly  right.  The  notice  created 
by  the  record  of  an  instrument  is  constructive.  The  in!]>!ica- 
tion  or  presumption  that  those  dealing  with  reference  to  the 
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property  affected  by  the  instrument  have  notice  of  such  facts 
as  arc  shown  by  the  record  is  raised  by  the  statute,  and  the 
whole  subject  is  governed  and  limited  by  it.  Under  section 
1925  of  the  code,  it  is  the  duty  of  the  recorder,  when  an  in- 
strument of  the  character  of  that  in  question  is  deposited 
with  him  to  be  recorded,  to  note  thereon  the  day  and  hour  of 
filing,  and  enter  in  the  entry-book  or  index  the  names  of  the 
mortgagor  and  mortgagee,  the  dates  of  the  instrument  and 
the  filing,  and  the  nature  of  the  instrument;  and  the  section 
also  provides  that  from  the  time  of  such  entry  the  instrument 
shall  be  deemed  complete  as  to  third  persons.  Under  this 
provision  there  can  be  no  question  as  to  the  time  when  the 
record  becomes  notice  to  the  world  of  the  instrument.  When 
the  prescribed  entries  are  made,  any  person  desiring  informa- 
tion with  reference  to  the  property,  by  an  inspection  of  them, 
would  learn  of  the  existence  of  the  mortgage,  and  he  is 
charged  with  notice  of  its  existence,  whether  he  makes  such 
examination  or  not.  But  until  they  are  made,  the  record, 
which  is  the  source  to  which  he  is  bound  to  go  for  informa- 
tion, is  silent,  and  it  is  the  only  instrument  by  which  he  can 
be  charged  with  the  constructive  notice. 

2.  There  is  some  conflict  in  the  evidence  as  to  whether  Hall 
informed  defendant,  when  the  demand  was  made  for  the  key, 
that  plaintifis  were  the  parties  to  whom  the  mortgage  had 
been  given.  It  was  undisputed,  however,  that  he  informed 
him  that  a  mortgage  on  the  stock  had  been  executed.  The 
district  court  instructed  that  if  defendant  was  informed,  be- 
fore the  levy  was  made,  that  plaintiff's  held  a  mortgage,  or  if 
he  was  then  informed  of  such  facts  as  would  have  put  a  rea- 
sonable man  upon  an  inquiry  which  would  have  led  to  the 
discovery  that  plaintiff's  held  the  mortgage,  and  the  notice  to 
surrender  the  property  prescribed  by  the  statute  had  been 
served  upon  him  before  the  suit  was  instituted,  plaintiffs 
would  be  entitled  to  recover.  The  general  verdict  does  not 
necessarily  imply  a  finding  in  favor  of  defendant  on  either  of 
these  questions.  Neither  are  they  determined  by  the  special 
findings.  The  general  verdict  may  have  been  based  upon  a 
finding  that  the  levy  was  complete  before  the  information 
with  reference  to  the  mortgage  was  imparted  to  defendant. 
On  that  question,  the  court  gave  the  following  instruction: 
"  To  constitute  a  good  levy  upon  personal  property,  the  officer 
must  have  such  property  within  his  dominion  and  control, 
and  must,  within  a  reasonable  time,  reduce  the  same  to  his 
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actual  possession.  If  you  find  that  the  defendaut.  having  in 
his  possession  the  writs  in  question,  went  to  the  store  of  Ilall 
&  Co.  for  the  purpose  of  levying  them  upon  the  goods  kept  in 
said  store,  and,  on  attempting  to  enter,  found  the  huilding 
locked,  and  thereupon,  in  pursuance  of  his  intention  to  make 
such  levy,  placed  a  guard  on  the  premises  to  maintain  and 
protect  his  possession  and  dominion  over  the  property,  while 
he  himself  went  for  a  key  with  which  to  effect  an  entrance, 
and  within  a  reasonable  time  returned  and  unlocked  or  broke 
open  the  building,  and  took  actual  possession  of  the  goods, 
such  acts  would  constitute  a  good  and  sufiQcient  levy  from  the 
time  he  first  went  upon  the  premises  with  intent  to  make  the 
same." 

In  our  opinion,  this  instruction  cannot  be  sustained.  It 
holds,  in  effect,  that  if  defendant,  when  he  placed  the  guard 
on  the  premises,  intended  to  maintain  possession  and  domin- 
ion over  the  property,  and  thereafter,  within  a  reasonable 
time,  effected  an  entrance  and  actual  seizure  of  the  goods,  the 
levy  is  to  be  regarded  as  complete  from  the  time  he  first  at- 
tempted to  enter  the  building.  But  whether  a  levy  was  ac- 
complished depends  upon  the  effect  of  what  was  done,  rather 
than  upon  the  intent  with  which  it  was  done.  To  constitute 
a  levy,  the  sheriff  mast,  if  the  property  is  capable  of  manual 
delivery,  take  actual  possession  of  it:  Code,  sec.  2967.  He 
must  do  that  which  would  amount  to  a  change  of  possession, 
or  which  would  be  equivalent  to  a  claim  of  dominion,  coupled 
with  a  power  to  exercise  it:  Crawford  v.  Newell,  23  Iowa,  453; 
BicUer  v.  Kendall,  Q>Q  Id.  703.  Now,  while  the  act  of  placing 
the  guard  on  the  premises  may  have  amounted  to  a  claim  of 
dominion  over  the  property,  it  did  not  necessarily  carry  with 
it  the  power  to  exercise  that  dominion;  for  it  did  not  neces- 
sarily have  the  effect  to  exclude  the  owners  from  the  building, 
or  prevent  them  from  assuming  the  control  and  care  of  the 
property;  and  they  were  not  necessarily  deprived  of  posses- 
sion by  it.  We  do  not  hold  that  an  actual  seizure  of  the 
goods,  or  even  an  entry  into  the  building,  was  essential  to  the 
accomplishment  of  the  levy.  But  it  was  not  accoujplishcd 
liiitil  defendant  had  done  some  act  with  reference  to  the  prop- 
erty sought  to  be  seized  which  would  but  for  tlie  writ  have 
amounted  to  a  trespass;  and  the  levy  would  be  valid  and 
operative  from  that  time  only.  And  it  would  not  operate  by 
relation,  as  tlie  instruction  holds,  from  the  time  the  prior  stp^ps 
were  taken. 
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But  it  was  contended  that  the  general  verdict  is  a  finding 
for  defendant  on  all  of  tlio  issues  in  the  case,  and  hence,  as 
the  answer  pleaded  a  number  of  matters,  either  one  of  which 
constitutes  a  perfect  defense  to  plaintiffs'  claim,  we  ought  not 
to  reverse  because  of  the  error  in  the  instruction,  which  related 
to  but  one  of  them.  But  this  claim  is  not  sound.  The  jury 
found  specially  against  defendant  on  the  issue  that  there  was 
no  delivery  of  the  mortgage  before  the  levy.  They  found 
specially  that  the  mortgage  was  executed  and  delivered  to 
tlie  recorder  for  record  in  pursuance  of  previous  agreement 
between  the  parties  to  it.  That  was  a  sufficient  delivery,  and 
as  between  the  parties,  the  mortgage  was  operative  from  that 
time:  Everett  v.  ]Vhitney,  55  Iowa,  146.  So  that  the  general 
verdict  could  not  have  been  found  under  that  issue.  It  must 
have  been  found  under  one  or  all  of  the  others.  Now,  the 
evidence  which  tended  to  establish  the  allegation  of  fraud  is 
exceedingly  meager.  Indeed,  if  it  could  be  determined  from 
the  record  that  the  verdict  was  found  under  that  issue  alone, 
it  would  be  exceedingly  doubtful  whether  it  could  be  sus- 
tained. There  was  a  fair  conflict  in  the  evidence  on  the 
question  whether  there  was  a  valid  service  of  the  notice  to 
return  the  property,  and  under  it  the  jury  might  have  found 
against  defendant  on  that  question.  The  verdict,  then,  may 
have  been  found  alone  under  the  issue  to  which  the  instruc- 
tion related.  If  so,  the  instruction  was  prejudicial.  Now, 
while  we  will  not  reverse  because  of  an  erroneous  ruling  from 
which  no  prejudice  could  have  resulted,  the  presumption,  in 
the  absence  of  anything  in  the  record  to  the  contrary',  is  that 
such  ruling  was  prejudicial.  And  as  it  cannot  be  determined 
in  the  present  case  that  the  jury  did  not  act  under  the  instruc- 
tion in  question  in  finding  their  verdict,  that  presumption 
arises,  and  we  must  be  governed  by  it. 

3.  In  another  instruction  the  court  used  the  following  lan- 
guage: "The  delivery  of  the  instrument  to  the  recorder,  and 
the  stamping  of  the  same  as  filed  by  such  recorder,  is  not  a 
record  which  will  impart  constructive  notice;  nor  will  any 
person  be  bound  by  the  record,  or  notice  of  such  instrument^ 
until  the  proper  description  thereof  is  entered  in  the  entry- 
hook  or  index-book,  as  provided  by  law."  Appellants,  while 
denying  the  general  doctrine  of  the  instruction,  a  question 
which  we  have  already  considered,  took  special  exception  to 
that  portion  of  it  which  we  have  italicized.  Counsel  con- 
tended that  the  jury  might  well  have  understood  from  that 
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language  that  even  actual  notice  to  defendant  of  the  mortgage 
would  not  bind  him,  unless  the  proper  entry  had  been  made 
in  the  index  before  the  notice  was  given.  It  is  very  apparent, 
however,  from  the  whole  instruction,  that  the  thought  in- 
tended by  the  court  is  direetly  the  opposite  of  that.  Indeed, 
in  another  part  of  the  instruction  the  jury  were  told,  in  clear 
and  express  terms,  that  actual  notice  to  defendant  of  the 
mortgage,  before  the  levy,  would  bind  him  as  effectually  as 
the  record  would  have  done  if  it  had  then  been  made.  While 
the  particular  language,  then,  standing  alone,  does  not  accu- 
rately or  fully  express  the  meaning  of  the  court,  it  is  very 
clear,  we  think,  that  the  jury  could  not  have  been  misled 
by  it. 

4.  It  is  contended  that,  as  defendant  did  not  pay  or  offer  to 
pay  the  amount  of  the  debt  secured  by  the  mortgage,  as  pro- 
vided by  chapter  117,  Laws  Twenty-first  General  Assembly, 
the  levy  is  void;  and  hence  it  was  not  necessary  to  serve  the 
notice  of  ownership  prescribed  by  chapter  45,  Laws  1884, 
before  instituting  the  suit.  Section  4  of  the  act  provides, 
however,  that  nothing  contained  in  the  act  shall  in  any  way 
affect  the  right  of  the  creditor  to  contest  for  any  reason  the 
validity  of  the  mortgage.  The  creditors  were  contesting  the 
validity  of  the  mortgage  on  the  grounds:  1.  That  it  was 
fraudulent;  2.  That  it  had  never  been  delivered;  and  3.  That 
they  had  no  notice  of  it,  which,  if  true,  rendered  it  invalid  as 
to  them.  The  provisions  of  the  act  have  no  application  when 
the  mortgage  is  sought  to  be  avoided  on  these  grounds,  and 
the  requirement  for  notice  is  not  affected  by  them.  For  the 
error  pointed  out,  the  judgment  will  be  reversed. 


Recording.  —  Object  of  Recording  Deeds  and  Instrutvient3  is  to 
Give  notice  to  third  parties,  and,  except  as  a  matter  of  notice,  an  unrecorded 
title  is  as  good  as  if  recorded:  Evans  v.  Templeton,  G9  Tex.  275;  5  Am.  St. 
Rep.  71,  and  note.  An  index  of  the  record  of  conveyances,  by  law  required 
to  be  kept  by  the  public  recorder,  but  in  which  he  is  not  required  to  state  the 
amount  of  the  consideration  of  instruments  recorded,  is  not  notice  to  a  pur- 
chaser for  a  valuable  consideration  of  such  amount,  although  it  states  it: 
Oilchrisi  V.  Goufjh,  C3  Ind.  576;  30  Am.  Rep.  250;  but  a  grantee  of  realty  is 
not  chargeable  with  an  error  of  the  clerk  in  recording  a  deed  to  the  injury  of 
subsequent  purchasers:  Mamjold  v.  Barlow,  Gl  Miss.  593;  455  Am.  Rep.  84. 
A  deed  or  mortgage  must  be  legally  recordable  and  duly  recorded  according 
to  law  to  make  the  record  thereof  constructive  notice:  Pringlc  v.  Dunn,  37 
Wis.  449;  19  Am.  Rep.  772.  Wliere  the  statute  required  the  register  of 
deeds  to  keep  an  index,  and  to  enter  therein  every  instrument  received  for 
record,  and  declared  "that  the  instrument  shall  be  considered  as  recorded 
at  tlic  time  so  noticed,"  and  where  the  instrument  as  recorded  in  full  ap- 
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peared  defective  in  some  material  parts  not  supplied  by  the  index,  the  latter  did 
not  operate  as  constructive  notice:  Id.  A  deed  actually  recorded,  il  not  en- 
titled to  record,  is  not  constructive  notice,  but  if  actually  seen,  is  actual  notice: 
Musgrove  v.  Bonser,  5  Or.  313;  20  Am.  Rep.  737.  Index  of  recorded  instru- 
meut  will  hold  subsequent  purchaser  to  notice  thereof,  if  enough  is  disclosed 
by  such  index  to  put  a  prudent  examiner  upon  inquiry,  and  if  upon  such 
inquiry  the  instrument  would  have  been  found:  Jones  v.  Berkshire,  15  Iowa, 
248;  83  Am.  Dec.  412.  Actual  notice  countervails  the  effect  of  registry,  and 
dispenses  with  it:  Iloge  v.  Hubt,  94  Mo.  489. 

Attachment  —  Lew. — To  Con8Titutb  a  Valid  Levy,  the  Officer 
JiusT  DO  Such  Acts  as  but  for  the  protection  of  the  writ  would  amount  to 
n  trespass:  Allen  v.  McCalla,  25  Iowa,  464;  96  Am.  Dec.  56;  and  an  officer 
who  attaches  goods  which  are  exempt  by  law  from  attachment  is  a  trespasser: 
A'//v.  Old  Colony  ttc.  R'y  Co.,  117  Mass.  591;  19  Am.  Rep.  429.  Levy  is 
incomplete  without  actual  seizure  or  some  other  equivalent  act  of  universal 
notoriety:  State  v.  Poor,  4  Dev.  &  B.  384;  34  Am.  Dec.  387. 

Instructions.  —  Ekronzoos  Instkuctions  Which  Resctlt  in  No  Harm 
TO  Appellant  are  no  ground  for  reversal :  Stumone  v.  Shaw,  68  Md.  1 1 ;  6 
Am.  St.  Rep.  412,  and  note  417;  Merchants'  D.  T.  Co.  v.  Bloch  BroChcrs,  86 
Tenn.  392;  6  Am.  St.  Rep.  847. 


Weyand   v.  Atchison,  Topeka,  and   Santa   Fb 
Railway  Company. 

[75  Iowa,  673.1 

JuEisDiCTioN  —  Former  Adjudication. — Action,  when  Aided  bt  At- 
tachment, MAY  BE  Maintained  in  courts  of  Iowa,  under  section  2580 
of  the  code,  against  a  foreign  corporation  having  property  within  the 
state;  and  the  dismissal  by  a  federal  court  in  that  state  of  a  former  ac- 
tion for  the  same  cause,  but  not  aided  by  attachment,  on  the  ground 
that  jurisdiction  of  the  defendant  had  not  beeu  acquired,  is  no  bar  to 
the  subsequent  action  in  the  state  court  commenced  by  attachment. 

Bill  op  Lading  13  Non-negotiable  Instrument,  and  possession  thereof  is 
not  priTna/acie  evidence  of  ownership,  as  in  tho  case  of  a  bill  of  exchange 
or  promissory  note. 

CJOMMON  C^VBRIERS  —  LIABILITY  FOR  WrONG  DELIVERY  OF  G0OD.S.  — A  Can- 
ning company  shippetl  goods  upon  the  order  of  one  E.,  consigned  to 
itself  at  P.,  where  E.  lived,  taking  two  bills  of  lading,  in  fact  dupli- 
cates, but  neither  showing  that  another  liad  been  issued.  It  tlien  drew 
on  E.,  through  a  bank  at  P.,  for  the  price,  also  sending  to  the  bank  an 
order  on  tho  carrier  to  deliver  tho  goods  to  E.,  with  directions  to  the 
bank  to  deliver  tho  order  to  E.  upon  payment  by  him  of  the  draft.  At 
tho  same  time  the  canning  company  sent  one  of  the  bills  of  lading  to 
E.,  instructing  him  that  the  goods  had  been  shipped,  and  that  he  was 
to  pay  the  draft  and  obtain  the  order,  such  bill  of  lading  not  being  in- 
dorsed or  assigned  by  that  company,  and  showing  that  the  goods  were 
consigned  to  the  shipper.  Upon  presentation  of  this  bill  of  lading,  the 
carrier  delivered  the  goods  to  E.,  who  was  at  the  time  insolvent,  and 
had  never  paid  for  the  goods.     Under  this  state  of  facts,  the  delivery 
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was  unauthorized,  and  the  carrier  became  liable  to  the  canning  com- 
pany for  the  value  of  the  goods,  although  it  was  ignorant  of  the  fact  of 
E.  's  insolvency,  and  that  the  goods  had  not  been  paid  for,  and  that  a 
draft  and  order  had  been  sent  in  regard  to  the  goods,  but  delivered  them 
in  good  faith. 
Common  Carrier  —  Custom.  —  Existettce  of  Local  Custom  to  Deliver 
Goods  to  Person  Holding  Unindorsed  Bill  of  Lading,  unknown 
to  the  consignor  when  the  goods  were  shipped,  is  no  defense  to  an  ac- 
tion for  the  value  of  goods  so  delivered. 

Action,  aided  by  attachment,  brought  to  recover  the  value 
of  certain  goods  shipped  by  the  plaintiff,  and  alleged  to  have 
been  delivered  to  a  person  not  entitled  to  receive  them,  through 
the  fault  of  the  defendant.  The  plaintiff  had  judgment  for 
the  amount  admitted  to  be  the  value  of  the  goods,  and  sus- 
taining the  attachment.  The  defendant  appealed.  On  the 
first  submission  of  this  cause,  a  decision  was  rendered  by  this 
court  reversing  the  judgment  of  the  superior  court.  A  rehear- 
ing was  ordered  on  the  petition  of  the  appeEee,  and  the  cause 
again  submitted. 

George  R.  Peck,  and  Anderson,  Davis,  and  Hagerman,  for  the 
appellant. 

Henry  Rickel,  for  the  appellee. 

Robinson,  J.  Plaintiff  is  the  trustee  of  the  Elgin,  Iowa, 
Canning  Company.  Defendant  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Kansas,  and  engaged 
in  operating  a  line  of  railway  from  Kansas  City  through  the 
states  of  Kansas  and  Colorado,  and  to  the  city  of  Pueblo,  in 
the  last-named  state.  At  the  time  this  cause  was  tried  in  the 
court  below,  defendant  had  never  owned  nor  operated  any 
railway  within  the  state  of  Iowa.  In  October,  1884,  one 
Evans,  of  Pueblo,  ordered  of  the  canning  company  the  goods 
in  controversy.  Not  being  acquainted  with  Evans,  and  not 
wishing  to  sell  the  goods  on  credit,  it  delivered  them,  marked 
and  consigned  to  itself  at  Pueblo,  to  a  railway  company  at 
Elgin,  Iowa.  From  that  company  the  canning  company  took 
two  receipts  or  bills  of  lading,  which  were  in  fact  duplicates, 
but  neither  showed  that  another  had  been  issued.  The  can- 
ning company  drew  a  draft  on  Evans,  through  a  bank  in 
Pueblo,  for  the  price  of  tbe  goods,  and  sent  to  the  bank  an 
order  on  defendant  to  deliver  the  goods  to  Evans.  The  draft 
and  order  were  sent  together  to  the  bank,  with  instructions  to 
deliver  the  order  to  Evans  upon  payment  by  him  of  the  draft. 
At  the  same  time  the  canning  company  sent  to  Evans  one  of 
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the  bills  of  lading,  instructing  him  that  the  goods  had  been 
shipped,  and  that  lie  was  to  pay  the  draft  and  obtain  the 
order.  The  bill  of  lading  sent  to  Evans  was  not  signed  nor 
indorsed  by  the  canning  company.  In  due  time  the  goods 
were  transferred  by  the  railway  company  which  first  received 
them  to  defendant,  and  were  by  it  transferred  to  Pueblo. 
Evans  never  paid  the  draft  nor  obtained  the  order,  but  within 
twenty-four  hours  after  the  arrival  of  the  goods  in  Pueblo,  he 
presented  the  bill  of  lading  which  he  had  received  to  defend- 
ant, and  without  other  authority  obtained  the  goods.  At  that 
time  Evans  was  insolvent,  but  defendant  had  no  knowledge  of 
that  fact,  nor  that  the  goods  had  not  been  paid  for,  nor  that  a 
draft  and  order  had  been  sent,  or  instructions  given  in  regard 
to  the  goods,  but  delivered  them  in  good  faith.  The  canning 
company  commenced  an  action  to  recover  of  defendant  the 
value  of  the  goods  in  question,  which  was  transferred  to  the 
circuit  court  of  the  United  States  for  the  northern  district  of 
Iowa.  The  answer  in  that  case  alleged  that  defendant  was  a 
corporation,  organized  and  existing  under  the  laws  of  Kansas, 
for  the  purpose  of  operating  a  line  of  railway,  but  was  not 
organized  for  the  purpose  of  nor  engaged  in  operating  a  rail- 
way within  this  state;  that  no  part  of  the  road  of  defendant 
was  or  had  ever  been  operated  in  this  state,  and  that  the 
claim  of  plaintiff  did  not  grow  out  of,  and  was  not  in  any 
manner  connected  with,  any  office  or  agency  of  defendant  in 
this  state.  A  demurrer  to  that  answer  was  overruled  and  in 
consequence  the  canning  company  dismissed  its  action.  It 
afterwards  appointed  plaintiff,  who  is  a  citizen  of  Kansas,  its 
trustee  to  collect  the  claim  in  suit.  This  action  was  com- 
menced, and  the  Burlington,  Cedar  Rapids,  and  Northern 
Railway  Company,  a  corporation  doing  business  and  with  its 
principal  office  in  Linn  County,  was  garnished  by  virtue  of 
the  attachment  process.  The  answer  of  the  garnishee  showed 
that  it  liad  in  its  possession,  when  garnished,  the  sum  of  fif- 
teen hundred  dollars,  which  belonged  to  defendant. 

1.  Appellant  insists  that  the  superior  court  had  no  jurisdic- 
tion in  tliis  cause,  for  reasons  set  out  in  its  answer  in  the  ac- 
tion which  was  transferred  to  the  federal  court,  and  that  the 
question  of  jurisdiction  of  the  claim  in  suit  was  finally  adju- 
dicated in  that  action.  The  opinion  of  the  federal  court  is 
found  in  24  Fed.  Rep.  8GG.  We  do  not  regard  the  decision  of 
that  court  as  conclusive  of  the  right  of  plaintiff  to  maintain 
this  action,  even  though  it  be  conceded  to  have  t'.ie  force  and 
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eflfect  of  a  final  adjudication.  It  was  based  upon  the  facts  as 
they  existed  iji  that  case.  It  did  not  pass  upon  the  right  of 
the  canning  company  to  recover  of  defendant  excepting  in 
that  action,  '"  under  the  facts  disclosed  in  the  record"  therein. 
One  vital  fact  was,  that  no  attachment  of  property  of  defend- 
ant was  disclosed.  The  defendant,  at  the  time  this  action 
was  commenced,  had  never  owned  nor  operated  a  line  of  rail- 
way in  this  state,  nor  had  it  ever  had  therein  any  office  or 
agency  out  of  which  plaintiff's  cause  of  action  grew.  There- 
fore neither  of  sections  2582  and  2585  has  any  application  to 
the  case.  The  defendant  was  not  found  within  this  state,  and 
had  no  residence  therein;  hence  section  2586  of  the  code  does 
not  apply.  Section  2580  provides  as  follows:  "An  action, 
when  aided  by  attachment,  may  be  brought  in  any  county  of 
the  state  wherever  any  part  of  the  property  sought  to  be  at- 
tached may  be  found,  when  the  defendant  whose  property  is 
thus  pursued  is  a  non-resident  of  this  state."  The  legal  home 
of  defendant  is  in  the  state  of  Kansas:  Ex  parte  SchoUenberger, 
96  U.  S.  369.  It  is  a  non-resident  of  this  state,  and  having 
property  in  Linn  County  when  this  action  was  commenced, 
falls  within  the  provision  quoted.  The  federal  court  decided 
that  jurisdiction  of  the  defendant  had  not  been  acquired,  and 
therefore  that  judgment  could  not  be  rendered  against  it. 

This  action  is  in  the  nature  of  a  proceeding  to  subject  cer- 
tain property  found  within  the  jurisdiction  of  the  superior 
court  to  the  payment  of  plaintiff's  claim.  The  first  was  a  per- 
sonal action,  and  jurisdiction  of  defendant  was  necessary 
to  its  presentation.  This  is  in  the  nature  of  an  action  in 
rem,  and  the  court,  having  jurisdiction  of  the  property  sought 
to  be  appropriated,  could  acquire  such  jurisdiction  of  the  de- 
fendant as  was  necessary  for  the  purposes  of  the  action,  by  the 
personal  service  of  the  original  notice,  or  by  its  publication.  It 
will  hardly  be  claimed,  if  defendant  engaged  in  operating  a  line 
of  railway  within  this  state  after  the  action  in  the  federal 
court  had  been  dismissed,  that  the  decision  in  that  action 
would  bar  a  second  suit.  In  our  opinion,  there  is  no  more  rea- 
son for  holding  it  to  be  a  bar  in  this  action  than  there  would 
have  been  in  the  case  supposed.  The  case  of  Ex  parte  Railway 
Co.,  103  U.  S.  794,  is  not  in  conflict  with  the  views  we  have 
expressed.  Section  739  of  the  Revised  Statutes  of  the  United 
States  prohibits  the  bringing  of  a  civil  suit  other  than  a  suit 
in  equity  to  enforce  a  lien  against  an  inhabitant  of  the  United 
States  by  original  process  in  any  other  district  than  that  of 
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which  he  is  an  inhabitant,  or  in  which  he  is  found  at  the  time 
of  serving  the  writ.  Section  2,  chapter  121,  21  United  States 
Statutes  at  Large,  page  155,  requires  civil  suits  not  of  a  local 
nature  to  bo  brought  in  the  division  of  the  district  of  Iowa 
where  the  defendant  resides,  and  the  case  last  cited  was  based 
upon  those  statutes.  But  sections  2582  and  2585  of  the  code 
are  not  restrictive,  but  were  designed  to  give  to  plaintiffs 
additional  facilities  for  bringing  actions  against  the  parties 
therein  naraed.  There  is  no  ground  for  believing  that  the 
general  assembly  designed  to  exempt  the  property  of  non- 
resident corporations  from  judicial  process  in  any  case  where 
the  property  of  other  non-resident  debtors  could  be  taken. 

2.  Appellant  insists  that  it  was  not  in  fault  in  delivering 
the  goods  to  Evans,  for  the  reason  that  the  delivery  to  him  of 
the  bill  of  lading  was  in  effect  an  assignment  of  the  goods,  and 
invested  hira  with  a  right  to  demand  and  receive  them.  We 
are  referred  to  many  authorities  which  are  claimed  to  support 
this  view.  One  of  these  is  Merchants^  Bank  v.  Union  R'y  & 
Trans.  Co.,  69  N.  Y.  374.  An  examination  of  that  case  and  of 
the  cases  therein  cited  will  show  that  what  the  court  really  de- 
cided was  that  a  delivery  of  the  forwarder's  receipt  without 
assignment,  but  with  intent  that  the  title  to  the  goods  for 
which  it  was  given,  or  an  interest  therein,  should  be  thereby 
transferred,  would  be  effectual  to  accomplish  the  transfer  in- 
tended. Other  authorities  cited  by  appellant  are  to  the  same 
effect.  In  this  case  it  was  the  intention  of  the  canning  com- 
pany to  retain  the  title  and  right  of  possession  in  itself  until 
the  price  of  the  goods  should  be  paid.  The  bill  of  lading  re- 
quired the  delivery  of  the  goods  to  the  consignor.  It  did  not 
provide  for  delivery  to  bearer  or  order,  but  to  the  Elgin  Can- 
ning Company.  Therefore  it  is  clear  that  the  forwarding  of 
the  bill  of  lading  to  Evans,  with  directions  to  pay  the  draft 
and  obtain  the  order  for  the  goods,  did  not  invest  him  with 
any  right  to  the  goods  as  against  the  consignor.  But  it  is 
said  that  defendant  was  justified  in  delivering  the  goods  to 
Evans  because  of  his  possession  of  the  bill  of  lading.  The 
cases  of  Lickharrow  v.  Mason,  1  Smith's  Lead.  Cas.  *838,  with 
annotationd,  Dows  v.  Greene,  24  N.  Y.  G38,  Allen  v.  Williams, 
12  Pick.  2',)7,  and  others,  are  cited  in  support  of  thi*  claim.  It 
is  true  that  statements  were  made  in  some,  if  not  all,  of  those 
cases,  which,  considered  apart  from  the  connection  in  which 
they  are  found,  might  seem  to  sustain  the  claim;  but  when 
they  are  considered  in  connection  with  the  facts  of  the  cases 


Oct.  1888.]     Weyand  v.  Atchison  etc.  R'y  Co.  509 

where  found,  and  the  general  conclusions  of  the  court  which 
made  them,  we  think  they  go  no  further  than  to  hold  that  the 
delivery  of  an  unindorsed  bill  of  lading  would  be  a  good  sym- 
bolical delivery  of  the  goods  it  represented,  where  such  was 
the  intent  and  purpose  of  the  parties.  In  Fearon  v.  Bowers, 
reported  in  1  Smith's  Lead.  Cas.  *782,  cited  by  appellant,  the 
consignor  had  sent  two  bills  of  lading,  one  of  which  was  in- 
dorsed to  one  person  and  the  other  to  another,  and  the  court 
held  that  a  delivery  might  be  made  to  the  holder  of  either  bill. 
That  case  has  but  little  relation  to  the  principle  involved  in 
this.  Appellant  insists  that  the  bill  of  lading  is  like  a  prom- 
issory note,  in  that  possession  is  'prima  facie  evidence  of  own- 
ership; but  we  do  not  think  that  such  is  the  case.  A  bill  of 
lading  is  a  non-negotiable  instrument:  Garden  Orove  Bank  v. 
Humeston  &  S.  Wy  Co.,  67  Iowa,  534. 

The  following  language  is  pertinent:  "Bills  of  lading  are 
regarded  as  so  much  cotton,  grain,  iron,  or  other  articles  of 

merchandise They  are  in  commerce  a  very  different 

thing  from  bills  of  exchange  and  promissory  notes,  answering 
a  different  purpose  and  performing  a  different  function." 
Also:  "It  is  not  a  representative  of  money,  used  for  trans- 
mission of  money  or  for  the  payment  of  debts  or  for  purchases. 
It  does  not  pass  from  hand  to  hand,  as  bank-notes  or  coin.  It 
is  a  contract  for  the  performance  of  a  certain  duty.  True,  it 
is  a  symbol  of  ownership  of  the  goods  covered  by  it,  —  a  rep- 
resentative of  those  goods;  but  if  the  goods  themselves  be  lost 
or  stolen,  no  sale  of  them  by  the  finder  or  thief,  though  to  a 
bona  fide  purchaser  for  value,  will  divest  the  ownership  of  the 
person  who  lost  them,  or  from  whom  they  were  stolen  '':  Shaw 
V.  Railroad  Co.,  101  U.  S.  557;  see  also  Hutchinson  on  Car- 
riers, sec.  348.  In  2  Parsons  on  Contracts,  292,  it  is  said: 
"The  consignor  frequently  sends  to  a  consignee  a  bill  not  in- 
dorsed, and  then  sends  to  his  own  agent  in  or  within  reach  of 
the  same  port  an  indorsed  bill, — it  may  be  indorsed  in  blank, 
or  to  the  agent,  or  to  the  party  ordering  the  goods,  —  and  the 
consignor  sends  to  his  agent  with  the  bill  orders  to  deliver  the 
bill  to  the  party  ordering  the  goods,  or  to  receive  the  goods 
and  deliver  them  to  him,  provided  payment  be  made  or 
secured,  or  such  other  terms  as  the  consignor  prescribes  are 
complied  with.  This  course  secures  to  the  consignor,  l^eyond 
all  question,  the  right  and  power  of  retaining  the  goods  until 
the  price  for  them  is  paid  or  secured  to  him."  This  is  not 
only  in  point,  but  seems  to  be  sound  in  principle.     The  fact 
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that  Evans  presented  the  bill  of  lading  in  this  case  was  not 
Bufliciont  to  overcome  the  presumption  which  the  terms  of  the 
bill  raised,  that  the  consignor  was  the  owner  of  the  goods. 
That  such  is  the  presumption  is  well  established:  Cougar  v. 
Galena  <0  C.  U.  li'y  Co.,  17  Wis.  485;  Krudler  v.  Ellison,  47 
N.  Y.  37;  7  Am.  Rep.  402;  Lawrence  v.Minturn,  17  How.  100; 
Alderman  v.  Eastern  Wy  Co.,  115  Mass.  234;  see  also  Tuttle 
V.  Becker,  47  Iowa,  486;  1  Benjamin  on  Sales,  sees.  577,  579; 
2  Am.  &  Eng.  Cyclop.  Law,  242,  243.  The  contract  with  the 
canning  company  required  the  defendant  to  deliver  the  goods 
to  the  consignor.  The  unindorsed  bill  of  lading  presented  by 
Evans  was  evidence  that  the  contract  was  still  in  force,  and 
that  the  canning  company  was  then  the  owner  of  the  goods. 
The  delivery  to  Evans  was  not  authorized,  and  was  made  by 
defendant  at  its  own  risk:  Hutchinson  on  Carriers,  sees.  129, 
130,  344.  But  it  is  said  that  the  canning  company  clothed 
Evans  with  the  apparent  right  to  demand  the  goods,  and  that 
since  "one  of  two  innocent  parties  must  suffer  a  loss  from  the 
wrong  of  another,  the  loss  should  fall  upon  the  party  who  put 
it  in  the  power  of  that  other  to  perpetrate  the  wrong."  This 
case  does  not  fall  within  that  rule,  for,  as  we  have  seen,  the 
possession  of  the  bill  of  lading,  without  indorsement  or  other 
evidence  of  assignment,  did  not  vest  Evans  witli  any  apparent 
right  to  the  property.  The  loss  resulted  from  the  negligence 
of  defendant  in  not  insisting  upon  proper  evidence  of  an  as- 
signment before  it  surrendered  the  goods. 

3.  It  is  insisted  by  appellant  that  the  delivery  to  Evans 
was  made  in  accordance  with  the  custom  at  Pueblo,  and  that 
the  contract  of  shipment  must  have  been  made  with  reference 
to  that  custom.  The  superior  court  found  that  by  a  local 
custom  at  Pueblo  goods  shipped  over  railway  lines  to  that 
place  were  delivered  to  the  person  who  held  the  bills  of  lad- 
ing, but  that  the  custom  was  not  general,  and  plaintiff  had  no 
knowledge  of  it.  The  contract  of  shipment  required  defend- 
ant to  deliver  the  goods  to  the  canning  company,  and  we 
question  the  right  of  defendant  to  vary  this  by  showing  a 
custom  in  conflict  with  it.  The  contract  was  not  ambiguous, 
and  required  no  explanation.  But  where  a  custom  may  be 
shown,  it  must  appear  that  it  was  so  general  that  the  parties 
to  the  contract  will  be  presumed  to  have  contracted  with  ref- 
erence to  it:  Couch  v.  Wultoa  Coal  Co.,  46  Iowa,  20;  Berkshire 
WonUa  Co.  V.  Procter,  7  Cui^h.  422;  Faij  v.  Alliance  Ins.  Co., 
JO  Gray,  461;    Wilson  \.  Bauman,  SO  111.494;  2  Greenl.  Ev., 
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sec.  251.  The  court  below  not  only  found  that  the  custom 
pleaded  vvas  local,  but  that  plaintiff  had  no  knowledge  of  it. 
IIow  the  knowledge  of  plaintiff  would  affect  the  contract  does 
not  appear,  but  knowledge  on  the  port  of  the  canning  com- 
pany when  the  shipping  receipt  was  taken  is  not  pleaded  nor 
is  it  shown.  Therefore  this  defense  is  not  maintained:  Walls 
V.  Bailey,  49  N.  Y.  473;  10  Am.  Rep.  407;  Higgins  v.  Moore, 
34  N.  Y.  425;  North  Fenn.  R'y  Co.  v.  Commercial  Bank,  123 
U.  S.  727;  8  Sup.  Ct.  Rep.  266;  Clarke's  Browne  on  Usages 
and  Customs,  134,  note  4.  The  further  examination  which 
wc  have  given  this  cause  on  rehearing  leads  us  to  conclude 
that  the  first  decision  of  this  court  was  erroneous. 
The  judgment  of  the  superior  court  is  affirmed. 


To  Whom  Carriers  mat  liAWFULLY  Deliver  Property.  —  Delivery  to 
the  Real  Consignee  or  his  Agent.  — Where  the  responsibility  of  a  common  car- 
rier of  goods  has  once  begun,  it  continues  until  due  delivery  of  the  goods  has 
been  made  to  the  right  person,  or  until  the  responsibility  of  some  other  party 
begins:  Shenhv.  Philadelphia  Steam  Propeller  Co.,  60  Pa.  St.  109;  100  Am.  Dec. 
641,  and  note  545;  Graffv.  Bloomer,  9  Pa.  St.  114;  Parkerv.  Flagg,  26 Me.  181; 
45  Am.  Dec.  101;  North  Pennsylvania  R.  R.  Co.  v.  Commercial  Bank,  123  U.  S. 
727.  And  the  consignee  is  the  person  prima  facie  entitled  to  demand  and  re- 
ceive the  goods  from  the  carrier  at  the  place  of  destination:  Southern  Express 
Co.v.  Caperton,  44  Ala.  101;  4  Am.  Rep.  140;  Bartlettv.  Steamboat  Philadelphia, 
32  Mo.  256.  And  failure  on  the  j)art  of  the  carrier  to  deliver  the  property  to 
the  consignee  on  demand  at  the  place  of  destination  is  prima  facie  evidence 
of  negligence,  which,  in  the  absence  of  any  evidence  excusing  the  non- 
delivery, presents  a  question  of  fact  for  the  jury:  Canjield  v.  Baltimore  etc. 
R.  R.  Co.,  93  N.  Y.  532;  45  Am.  Rep.  268;  Claflin  v.  Meyer,  75  N.  Y.  260; 
31  Am.  Rep.  467;  Magnin  v.  Dinsmore,  56  N.  Y.  168.  So  if  goods  are  left 
with  the  carrier  to  be  delivered  to  the  consignee  without  any  qualification  or 
restriction,  the  consignor  cannot,  by  a  subsequent  direction  to  the  carrier, 
prevent  their  delivery  to  the  consignee,  unless  such  facts  are  shown-as  will 
justify  the  stoppage  of  the  goods  in  transitu:  Philadelphia  etc.  R.  R.  Co.  v. 
Wireman,  88  Pa.  St.  264.  Compare  Cleveland  etc.  R.  R.  Co.  v.  Sargent,  19 
Ohio  St.  438.  Delivery  by  the  carrier  to  an  agent  of  the  true  consignee  is  of 
course  a  sufficient  delivery.  But  in  an  action  for  non-delivery,  the  defense 
that  the  goods  were  delivered  to  an  agent  must  show  that  tlie  person  to  v/hom 
they  were  delivered  as  agent  was  duly  authorized  as  such:  Adams  v. 
Blankenstein,  2  Cal.  413;  56  Am.  Dec.  350,  and  note  352;  Kebenzahlv.  Fargo, 
N.  Y.  Com.  Pleas,  1889.  If  the  goods  are  delivered  to  a  drayman,  cartman, 
or  any  one  else  not  authorized  by  the  consignee  to  receive  them,  it  is  at  the 
carrier's  risk:  Dean  v.  Vaccaro,  39  Teuu.  488;  75  Am.  Dec.  744;  Herman  v. 
Goodrich,  21  Wis.  356;  94  Am.  Dec.  5G2;  American  Ei-press  Co.  v.  Grcenhahjl, 
80  111.  68.  And  a  cartman  is  not  to  bo  regarded  as  the  general  agent  of  tlie 
ooTisignee  for  receiving  goods  witliout  orders  merely  because  lie  is  frcfiuontly 
or  exclusively  employed  by  the  cou.signee  iu  carting  goods  according  to  his 
orders:  Ostrandcr  v.  Brown,  15  Julius.  39;  8  Am.  Dee.  211.  So  if  llie  carrier 
delivers  the  goods  to  a  general  agent  of  the  consi^'uor  resident  at  tlie  point 
of  destination,  without  any  uuthoiity  ivom  cither  the  consignor  or  consignee, 
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and  the  gocnls  do  not  come  safely  to  the  hands  of  the  consignee,  the  carrier 
isliablo:  Elav.  Am.  A[er.  Un.  Ex.  Co.,  29  Wis.  611;  9  Am.  Rep.  019.  And  this 
is  BO,  although  tho  cousignoo  does  not  reside  at  tho  point  where  the  goods  are  to 
bo  delivered,  and  does  not  expect  to  bo  there  to  receive  them:  WiUon  Sewing 
Macldne  Co.  v.  Louisville  etc.  If.  It.  Co.,  71  Mo.  203.  But  delivery  to  a  person 
named  on  written  authority  to  do  so  from  the  consignee,  oven  though  he 
states  that  ho  has  no  claim  on  the  goods,  is  sufficient  against  the  consignor: 
Dobbin  V.  Michigan  Central  li.  li.  Co.,  56  Mich.  522. 

Delivery  ttpon  Production  of  Bill  qf  Lading.  —  Although  delivery  to  the 
consiguco  or  his  authorized  agent  ordinarily  discharges  the  carrier,  if  made 
without  notice  of  right  in  another,  yet  due  regard  must  always  bo  had  to  tho 
obligations  to  which  bills  of  lading  givo  rise.  Tho  bill  of  lading  is,  in  gen- 
eral, assignable  by  the  consignee,  and  sometimes  by  tho  consignor,  so  as  to 
render  tho  carrier  liable  to  make  delivery  to  the  asssgnee;  and  it  is  therefore 
held  to  bo  no  uureasonablo  regulation  to  require  its  production  as  a  condi- 
tion of  delivery,  even  to  the  consignee:  Boss  v.  Clover,  03  Ga.  746;  and  see 
TTi£  Thames,  14  Wall.  98.  And  it  is  stated  to  be  the  duty  of  the  carrier  to 
ascertain  whether  a  bill  of  lading  was  delivered  to  tho  shipper,  and  if  so,  to 
retain  tho  property  until  demanded  by  ono  claiming  under  that  title,  and 
to  deliver  in  accordance  therewith:  City  Bank  v.  Railroad  Co.,  44  N.  Y.  136; 
Furnian  v.  Union  Pacific  R.  R.  Co.,  100  Id.  579;  Pennsylvania  R.  R.  Co.  v. 
Stern,  119  Pa.  St.  24;  4  Am.  St.  Rep.  020;  Dows  v.  MilwavTcee  Bank,  91  U.  S. 
018;  Tindall  v.  Taylor,  4  El.  &  B.  219.  Tiie  bill  of  lading  is  the  carrier's 
contract  by  which  ho  agrees  to  deliver  tho  goods  intrusted  to  him  for  trans- 
portation to  the  person  named  therein  or  to  his  order;  and  if  ho  delivers 
them  to  any  ono  else,  aud  loss  ensues  to  tho  person  entitled  to  receive  the 
goods,  he  becomes  liable.  A  prinia/acie  case  is  made  out  against  him,  when 
it  is  onco  shown  that  he  delivered  tho  goods  to  ono  not  holding  tho  bill  of 
lading,  which  can  only  be  rebutted  by  showing  that,  although  he  made  the 
delivery  without  tho  production  of  the  bill  of  lading,  yet  ho  did  in  fact  de- 
liver to  tho  very  person  who,  according  to  its  terms,  was  entitled  to  receive 
tho  goods:  National  Bank  of  Chester  v.  Atlanta  etc.  R'y  Co.,  25  S.  C.  210.  In 
other  words,  if  the  carrier  delivers  the  goods  without  the  production  of  the 
bill  of  lading,  he  runs  the  risk  of  showing  a  delivery  in  accordance  with  its 
directions:  Furnian  v.  Union  Pacific  R.  R.  Co.,  supra.  And  it  seems  that  a 
carrier  who  receives  goods  from  another  carrier  ij  not  justified  iu  a  delivery 
to  tho  wrong  person  without  the  production  of  a  bill  of  lading,  where  one  was 
made,  although  the  delivery  was  in  accordance  with  tho  papers  received  from 
the  preceding  carrier,  in  which  a  different  consignee  is  named  from  the  one 
named  in  the  bill:  I<1.  So  where  a  carrier  receives  goods  under  a  bill  of 
lading  containing  instructions  to  deliver  tliein  at  Lhe  end  of  its  route  "  to  the 
order  "of  the  consignor  "or  his  assigns,"  and  it  also  contains  marks  and 
directions  indicating  a  place  beyond  as  their  ultimate  destination,  and  the 
carrier,  without  giving  like  instructions,  forwards  them  to  that  place  by  in- 
termediate carriers,  the  last  of  whom  delivers  them  to  tho  consignee  without 
requiring  him  to  produce  th«  bill  of  lading,  the  carrier  who  receives  the 
goods  commits  a  breach  of  contract,  and  is  liable  for  their  value:  Noiih  v 
Merch'tnts'  Transportation  Co.,  140  Mass.  '^\o.  And  where,  by  the  terms  of 
the  bill  of  lading,  the  goods  are  consigned  to  the  order  of  tlie  consignor,  and 
the  bill  is  indorsed  in  blank,  aud  negotiated  for  the  value  as  security  for  a 
draU  drawn  by  the  e«insignor  on  a  third  person,  the  earner  haa  no  right  to 
deliver  tho  goods  to  such  third  person  without  the  pro<lucciou  of  the  bill  of 
lading  or  authority  from  its  holder:   Bna'mau-i  S'rinjs  Bank  v.  Western  rtc. 
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R.  R.  Co.,  Sup.  Ct.  Ga.,  1888.  If  the  shipper  attaches  his  bill  of  lading  to 
a  draft  upon  the  consignee,  it  is  an  expression  of  his  intention  to  deliver  the 
goods  upon  payment  of  the  draft,  and  to  retain  control  of  them  until  such 
payment;  and  if  the  carrier  delivers  them  while  in  trjinsit  to  the  shipper,  it 
incurs  liability  to  the  consignee  who  haa  duly  taken  up  the  draft:  Wells, 
Farr/o,  d-  Co.  v.  Orer/on  Railway  etc.  Co.,  12  Saw.  51i>. 

Usage  as  Affecting  Delivery  by  Carrier.  —  It  is  well  settled  that  custom  or 
usage  may  frequently  have  great  influence  in  determining  what  is  sufficient 
delivery  of  goods  by  a  common  carrier:  See  Mc Masters  v.  Pennsylvania  R.  R. 
Co.,  GO  Pa.  St.  374;  8  Am.  Rep.  2G4;  but  in  order  to  be  of  avail  to  the  car- 
rier, the  custom  or  usage  must  be  well  established  and  generally  known: 
Ostrander  v.  Brown,  15  Johns.  39;  8  Am.  Dec.  211,  anel  note  217.  And  a 
carrier  is  not  relieved  from  liability  for  delivering  goods  without  requiring 
the  production  of  the  bill  of  lading  or  receipt,  or  other  authority  of  the  con- 
signor, on  the  ground  of  a  delivery  in  accordance  with  a  course  of  dealing 
with  the  party  to  whom  it  is  made,  in  the  absence  of  proof  that  such  course 
of  dealing  was  brought  home  to  the  knowledge  of  the  consignor  in  a  way  to 
justify  a  finding  that  he  had  acquiesced  therein,  and  consented  to  the  deliv- 
ery in  the  particular  instance  accordingly:  Pennsylvania  etc.  R.  R.  Co.  v. 
Stern,  119  Pa.  St.  24;  4  Am.  St.  Rep.  626;  and  see,  to  the  same  effect.  North 
Pennsylvania  R.  R.  Co.  v.  Cormnercial  Bank,  123  U.  S.  727;  Bank  of  Commerce 
V.  Bissell,  72  N.  Y.  615.  And  where  the  carrier  offered  to  prove  a  custom 
to  deliver  property  under  bills  of  lading  to  the  person  who  was  to  have  no- 
tice of  its  arrival,  and  the  evidence  was  rejected,  it  was  held  on  appeal  that 
there  was  no  error  in  its  rejection,  since,  if  the  custom  were  established,  it 
could  not  subvert  a  positive,  unambiguous  contract:  Bank  of  Commerce  v. 
Bissell,  72  N.  Y.  615. 

Nature  and  Extent  of  Carrier's  Liability  for  Delivery  to  a  Wrong  Person.  — 
The  undertaking  of  the  carrier  to  transport  goods  necessarily  includes  the 
duty  of  delivering  them  to  the  party  designated  by  the  terms  of  the  ship- 
ment, or  to  his  order,  at  the  point  of  destination,  and  there  are  no  conditions 
which  would  release  him  from  this  duty,  except  such  as  would  also  release 
him  from  the  safe  carriage  of  the  goods:  North  Pennsylvania  R.  R.  Co.  v. 
Commercial  Bank,  123  U.  S.  727.  Indeed,  no  obligation  of  the  carrier  is 
more  rigorously  enforced  than  that  which  requires  delivery  to  the  right  per- 
son; and  the  law  will  allow  of  no  excuse  for  a  wrong  delivery,  except  the 
fault  of  the  shipper  himself:  Furman  v.  Union  Pacific  R.  R.  Co.,  106  N.  Y. 
579;  American  Express  Co.  v.  Greenhalgh,  80  III.  68;  The  Drew,  Dist.  Ct. 
N.  Y.,  1883.  If  the  delivery  be  to  a  wrong  person,  either  by  an  innocent 
mistake  or  through  fraud  of  third  persons,  as  upon  a  forged  order,  the  car- 
rier will  be  responsible,  and  the  wrongful  delivery  will  be  treated  as  a  con- 
version: Powell  v.  Myers,  26  Wend.  290;  McEntee  v.  N.  J.  Steamboat  Co., 
45  N.  Y.  34;  6  Am.  Rep.  28;  Wermvag  v.  Philadelphia  etc.  R.  R.  Co.,  Ill 
Pa.  St.  46;  Jeffersonville  R.  R.  Co.  v.  White,  6  Bush,  251;  Clajiin  v.  Boston 
etc.  R.  R.  Co.,  7  Allen,  341;  Merchants'  Despatch  etc.  Co.  v.  Merriam,  111  Ind. 
5,  8.  And  if  the  carrier  allows  an  officer  to  take  the  goods  he  is  carrying,  it 
is  no  defense  to  an  action  of  trover  against  him  for  their  value  to  show  that 
an  officer  took  them,  without  also  showing  that  he  had  a  legal  right  to  take 
them  by  virtue  of  his  writ:  Kiffv.  Old  Colony  etc.  R.  R.  Co.,  117  Mass.  591; 
19  Am.  Rep.  429;  Gibbons  v.  Farivell,  63  Mich.  344;  6  Am.  St.  Rep.  301.  If 
a  misdelivery  is  caused  by  the  goods  being  wrongly  marked  by  the  agent  of 
the  carrier,  the  carrier  is  liable:  Meyer  v.  Chicago  etc.  R.  R.  Co.,  24  Wis.  157; 
1  Am.  Rep.  164;  but  if  the  gooJs  are  lost  because  not  properly  marked  by 
Am.  St.  Rep..  Vol.  IX.— 3.? 
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the  owner,  he  must  imputo  this  to  his  own  fault,  and  the  carrier  is  not  lia- 
ble: Thf  IIuntrtM,  2  Ware,  89;  Meyer  v.  Chicago  etc.  li.  R.  Co.,  24  Wis.  167; 
1  Am.  Rep.  104.  It  the  carrier  has  carried  out  the  directions  of  the  sender, 
tho  incro  fact  that  ho  hai  delivered  the  goods  to  some  pcrfou  to  whom  the 
sender  did  not  intend  tho  delivery  to  bo  made  is  nob  sulBcicut  to  support  tho 
allegation  that  ho  has  converted  them:  McKeon  v.  Mclvor,  L.  R.  G  Ex.  36. 
The  true  rule  is,  that  while  carriers  arc  answerable  for  frauds  upon  them- 
•elves,  they  arc  not  insurers  against  frauds  upon  tho  consignor,  of  which 
they  had  no  knowledge  or  grounds  of  suspicion.  The  carrier  is  not  the 
guardian  of  his  patrons,  nor,  when  faultless  himself,  must  he  answer  for 
their  mistakes,  or  mend  tlicir  misfortunes:  Wilson  v.  Adams  Express  Co.,  27 
Mo.  App.  3G0;  The  Drew,  Dist.  Ct.  N.  Y.,  1883.  His  contract  is  to  make 
delivery  of  tho  goods  according  to  the  directions;  and  if  a  man  sells  goods  to 
A,  and  by  mistake  directs  them  to  B,  tho  carrier's  duty  is  performed  if  he 
delivers  them  to  B,  although  tho  unexpressed  intention  of  the  forwarder  was 
that  thoy  should  bo  delivered  to  A:  Sainuel  v.  Cheney,  l?,o  Mass.  278;  46 
Am.  Rep.  4G7;  Dunbar  v.  Boston  etc.  It.  R.  Co.,  110  Mass.  2G;  or  if  two  men 
of  tho  same  name  live  in  tho  same  town,  and  one  of  them  orders  goods  from 
a  merchant  at  a  distance,  and  tho  carrier  delivers  the  goods  to  the  man  of 
that  name  who  had  really  made  tho  order,  tlio  carrier  is  not  to  be  held 
responsible  simply  because  tho  consignor  thought  his  order  was  from  the 
other  of  the  two  men:  Wilson  v.  AOama  Expras  Co.,  27  Mo.  App.  360.  But 
if  a  purcliascr  has  personated  some  fictitious  person  to  whom  the  goods  were 
addressed,  and  the  carrier  delivers  the  goods  to  a  stranger,  without  inquiry 
as  to  who  or  what  he  was,  simply  upon  his  asking  for  the  goods,  making  no 
effort  whatever  to  find  out  the  consignee,  or  the  identity  or  right  of  the 
stranger  asking  for  them,  this  constitutes  such  negligence  in  delivery  on  the 
part  of  the  carrier  as  will  render  him  liable  to  the  consignor  for  the  value 
of  the  goods:  Price  v.  Oswego  etc.  R.  R.  Co.,  50  N.  Y.  213;  10  Am.  Rep.  475; 
Winslow  v.  Vermont  etc.  R.  R.  Co.,  42  Vt.  700;  1  Am.  Rep.  3G5;  Southern 
Express  Co.  v.  Vaji  Meter,  17  Fla.  783;  35  Am.  Rep.  107;  Houston  etc.  R.  R. 
Co.  V.  Adams,  49  Tex.  748;  30  Am.  Rep.  116.  In  the  case  of  a  common 
carrier  by  teams,  the  fact  that  the  consignor  hands  the  driver  of  tho  team 
an  envelope,  containing  a  bill  of  the  goods  to  be  signed  by  the  consignee, 
but  upon  the  corner  the  wrong  street  is  named,  furnishes  no  excuse  for 
delivering  the  goods  to  the  wrong  person:  McCullochx.  McDonald,  91  Ind. 
240. 

Former  Adjudication.  —  Judgment  that  Action  be  Dismissed  with- 
ocT  Prejudice  to  Another  Action  is  no  bar  to  subsequent  action  for  same 
cause:  Ounn  v.  Peakes,  3G  Minn.  177;  1  Am.  St.  Rep.  GGl;  but  dismissal  of 
former  suit  will  bo  a  technical  bar  to  subsequent  suit  upon  the  same  point 
or  matter,  where  same  plaintiff  (or  his  representatives)  appears  against  the 
same  defendant  (or  his  representatives):  Ilvnt  v.  BuUerworth,  21  Tex.  133; 
73  Am.  Dec.  213. 

BiLL.s  OF  Lading.  —  Consignee's  Pcs-session  of  Bill  of  Lading  Gives 
Him  No  Title  beyond  a  right  to  receive  the  goods  from  a  carrier:  First 
National  Bank  etc.  v.  Ege,  109  N.  Y.  120;  4  Am.  St.  Rep.  431,  and  note  435; 
and  compare  Adajns  v.  O'Connor,  100  Mabs.  515;  1  Am.  Rep.  137;  Murray  v. 
Warner,  55  N.  11.  54G;  20  Am.  Rep.  227.  As  to  negotiability  of,  see  note  to 
Chandler  v.  Sprague,  38  Am.  Dec.  422,  423. 
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Homestead,  when  Acquired,  will  be  Presumed  to  Continue  until  the 
contrary  appears,  the  burden  of  proof  in  this  respect  being  upon  the  gen- 
eral creditor. 

Permanent  Abandonment  of  Homestead  should  not  be  Inferred, 
when  it  appear.s  that  the  claimant  left  the  premises  with  his  family  for 
tho  purpose  of  earniug  a  living;  that  some  furniture  was  left  in  the  house, 
and  never  removed  by  him;  that  the  premises  were  so  rented  that  the 
lessee  was  a  tenant  at  will;  that  a  homestead  was  not  acquired  else- 
where, and  the  claimant  testified  that  ho  always  intended  to  return. 
The  long  duration  of  his  absence,  though  entitled  to  consideration,  is  not 
conclusive,  under  the  circumstances,  of  the  fact  of  abandonment. 

Homestead  —  Evidence.  — When  Judgment  is  Obtained  again.st  Debtor 
while  in  Occupancy  of  Homestead,  Proof  of  Intent  to  abandon 
thd  homestead  should  be  clearer  and  more  satisfactory  than  when  the 
lien  relied  on  was  obtained  after  the  homestead  had  ceased  to  be  actually 
occupied  as  such. 

Homestead  —  Value.  —  Iowa  Code,  Section  199G,  Limits  Homestead  in 
Town  Plat  to  one  half  acre,  unless  the  value  is  less  than  five  hundred 
dollars,  but  the  claimant's  own  testimony  that  ho  offered  to  take  four 
hundred  and  fifty  dollars  for  the  homestead  in  controversy,  which  waa 
an  acre  in  extent,  and  in  a  town  plat,  was  held  sufficient,  in  the  absence 
of  all  other  evidence,  to  establish  such  value. 

Motion  for  New  Trlal  on  Ground  of  Newly  Discovered  Evidence  is 
Properly  Overruled  where  the  affidavit  simply  states  that  the  affiant 
was  unable  to  find  or  procure  the  evidence  prior  to  the  trial.  The  facta 
constituting  tho  diligence  used  in  getting  the  evidence  should  be  stated. 

Action  in  equity  to  set  aside  an  execution  sale  of  premises 
claimed  by  the  plaintiff  as  hia  homestead.  The  relief  was 
granted,  and  the  defendant  appealed. 

Wright,  Baldwin,  and  Haldane,  for  the  appellant. 

Stone  and  Sims,  for  the  appellee. 

Seevers,  C.  J.  1.  It  clearly  appears,  from  the  evidence, 
that  the  plaintiff  obtained  title  to  the  premises  in  controversy 
in  1880,  and  that  he  occupied  the  same  as  his  homestead  in 
November  of  that  year,  and  so  continued  to  occupy  the  same 
for  the  space  of  about  three  years  thereafter.  The  defendant, 
Brewster,  obtained,  in  1882,  a  judgment  against  the  plaintiff 
on  an  indebtedness  contracted  after  the  acquisition  of  the 
homestead.  The  material  question,  therefore,  is,  whether  there 
has  been  an  abandonment  of  such  homestead.  The  plaintiff 
and  his  family  left  the  premises  in  controversy,  and  resided 
for  a  time  at  Carson,  and  at  Kansas  City,  from  which  he 
returned  to  Carson.     He  did  not  acquire  another  homestead, 
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but  occupied  rented  properly.  While  at  Carson  and  Kansas 
City,  he  was  engaged  in  business  as  a  clerk,  or  some  other 
capacity,  in  the  employ  of  otiier  persons.  It  clearly  appears 
that  he  left  his  homestead  for  business  purposes,  and  for  the 
purpose  of  obtaining  a  support  for  himself  and  family.  When 
he  loft  the  liomcstead  he  left  therein  some  household  and 
kitchen  furniture,  which  has  remained  in  the  house,  or  at  least 
has  never  been  removed  by  the  plaintiff.  Such  homestead 
has  been  rented  and  occupied  by  others,  but  it  was  so  rented 
that  the  lessee  thereof  was  a  tenant  at  will.  At  least  one  per- 
son made  application  to  the  plaintiff  to  purchase  the  property, 
and  the  plaintiff  named  a  price  he  would  take  for  it.  The 
plaintiff  testified  that  he  left  the  homestead  for  a  temporary 
purpose,  and  always  intended  to  return.  While  such  evi- 
dence of  an  intention  to  return  cannot  be  regarded  as  conclu- 
sive, yet  it  is  admissible,  and  entitled  to  consideration;  and 
when  it  appears,  as  it  does  in  this  case,  that  the  homestead 
was  left  for  the  purpose  of  obtaining  a  support  for  the  family, 
it  seems  to  us  that  an  intent  to  abandon  permanently  the 
homestead  should  not  be  inferred,  but  rather  an  intent  to  re- 
turn should  be,  as  such  intent  must,  it  seems  to  us,  always  ex- 
ist when  the  removal  when  made  was  for  <i  temporary  business 
purpose.  If  a  person  cannot  obtain  a  living  and  occupy  his 
homestead,  for  the  time  being  at  least,  he  must  of  necessity 
temporarily  abandon  it,  and  such  abandonment  should  not  be 
regarded  as  permanent.  A  homestead,  when  acquired,  will  be 
presumed  to  continue  until  the  contrary  appears;  the  burden 
in  this  respect  being  on  the  general  creditor:  First  Nat.  Bank 
of  Davenport  v.  2?ater,  57  Iowa,  197;  Bradshaw  v.  Hurst,  57  Id. 
745;  and  the  defendants,  as  we  think,  have  failed  to  establish 
such  fact.  The  length  of  time  the  plaintiff  has  been  absent 
from  the  homestead  is  entitled  to  consideration,  but  is  not  con- 
clusive: Dunton  v.  Woodbury,  24  Id.  74.  And  yet  this  is  prac- 
tically the  only  circumstance  relied  on  by  the  defendants,  for 
if  the  absence  had  been  only  for  a  few  months,  it  is  clear  to 
our  minds  that  the  required  abandonment  could  not  be  re- 
garded as  established.  On  the  other  hand,  there  is  the  fact 
that  no  homestead  has  been  acquired,  and  that  it  was  left  for 
a  temporary  business  purpose,  as  is  indicated  by  the  fact  that 
furniture  was  left  in  the  house,  which  has  never  been  removed. 
Besides  this,  the  judgment  under  whirh  the  defendant  claims 
was  obtained  during  the  time  the  i)remises  were  occupied  as 
a  homestead,  and  it  has  been  held  in  that  case  that  proof  of 
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an  intent  to  abandon  the  homestead  should  oe  clearer  and 
more  satisfactory  than  when  the  lien  relied  on  was  obtained 
after  the  homestead  had  ceased  to  be  actually  occupied  as 
such:  Davis  v.  Kelley,  14  Iowa,  523.  No  two  cases  arc  exactly 
alike,  and  no  general  rule  can  be  established,  but  we  think 
the  facts  in  this  case  bring  it  within  the  rule  established  in 
Fyffe  V.  Beers,  18  Id.  4;  85  Am.  Dec.  577;  and  Shirland  v. 
Union  Nat.  Bank  of  Massilon,  65  Iowa,  96. 

2.  The  evidence  tends  to  show  that  the  homestead  is  within 
a  town  plat,  and  consists  of  one  acre  of  land;  and  therefore  it 
is  insisted  that  as  to  the  excess  of  over  one  half  an  acre  it 
cannot  be  exempt,  for  the  reason  that  it  is  limited  by  section 
1996  of  the  code  to  that  quantity,  unless  the  value  is  less  than 
five  hundred  dollars.  And  it  is  contended  that  the  burden  is 
on  the  plaintiff  to  show  such  value,  which  we  think  is  true. 
It  is  further  contended  that  he  has  failed  to  establish  such 
fact;  but  we  think  it  suflBciently  appears  that  the  value  of  the 
homestead  is  less  than  $500,  for  the  reason  that  when  the 
plaintifif  was  asked  what  he  would  sell  it  for,  he  said  $450. 
In  the  absence  of  any  other  evidence,  this,  under  the  circum- 
stances, sufficiently  establishes  such  value. 

3.  The  defendants  filed  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which  we  think  was 
properly  overruled,  for  the  reason  that  it  does  not  sufficiently 
appear  that  the  evidence  could  not  have  been  obtained  at  the 
trial  if  due  and  proper  diligence  had  been  exercised.  The 
affidavit  on  which  a  new  trial  was  asked  fails  to  state  what, 
if  any,  diligence  was  used.  It  simply  states,  in  substance, 
that  the  affiant  was  unable  to  find  or  procure  the  evidence 
prior  to  the  trial.  This  is  clearly  insufficient.  The  effi^rts 
made  in  this  direction,  at  least  to  some  extent,  should  be 
stated. 

Affirmed.  

Homesteads  —  Temporary  Removal  from  Homestead  does  not  Op- 
erate A3  AN  Abandonment:  McDoi-mott  \.  Kernan,  72  Wis.  268;  7  Am.  St. 
Rep.  864,  and  note  866.  In  Massachusetts,  homestead  rights  cannot  be  lost 
by  abandonment  until  a  new  homestead  is  acquired  elsewhere:  Woodbury  v. 
Luddy,  14  Allen,  1;  92  Am.  Dec.  731.  If  an  old  homestead  is  lost  witliout 
proof  of  a  new  homestead  being  gained,  the  circumstances  showing  abandon- 
ment must  be  most  clear  and  decisive:  Shepherd  v.  Cass'tday,  20  Tex.  24;  70 
Am.  Dec.  372. 

Homestead.  —  Residence  Once  Acquired  and  Established  in  Good 
Faith  draws  around  it  protection  of  the  homestead  law;  and  a  temporary 
absence  in  search  of  health,  or  residence  in  another  place  for  the  purpose  of 
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business,  will  not  deprive  the  homestead  claimant  of  hia  right,  without  clear 
proof  of  a  permanent  abandonment  on  his  part:  Tumlinaon  v.  Swinney,  22 
Ark.  400;  76  Am.  Doc.  432;  Franklin  v.  Coffee,  18  Tex.  413;  70  Am.  Dec. 
292;  Ouiod  v.  (huoil,  14  Cal.  506;  76  Am.  Dec.  441;  Fyffe  v.  Beert,  18  Iowa, 
4;  85  Am.  Dec.  577.  Renting  liomcstead  during  temporary  absence  for  busi- 
ness or  pleasure  does  not  work  an  abandonment  of  it:  Pryor  v.  Stone,  19  Tex. 
S71;  70  Am.  Dec.  341;  Tumlinaon  v.  Swinney,  22  Ark.  400;  76  Am.  Dec.  432. 
New  Trial  —  Newly  Discovered  Evidence.  —A  New  Trial  will  not 
BE  Granted  to  enable  one  to  obtain  evidence  which  ordinary  diligence  could 
have  procured  on  the  trial,  if  so  desired,  and  especially  if  stich  evidence  ia 
merely  cumulative:  Fears  v.  Albea,  69  Tex.  437;  5  Am.  St.  Rep.  78,  and 
note  85. 
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Railroad  Companies  —  Lxability  for  Defective  Appliances  —  Cus- 
tom. —  In  an  action  by  a  brakeman,  who  was  in  the  employ  of  a  railroad 
company,  brought  to  recover  damage.s  against  the  compeiny  for  injuries 
sustained  by  falling  from  an  open  car  loaded  with  machinery,  over  which 
he  had  to  pass,  a  finding  by  the  jury  that  the  defendant  was  negligent 
in  not  providing  a  foot-board  over  such  car  for"  the  use  of  brakemen  is 
justified;  and  this  being  true,  the  fact  that  such  negligence  was  usual  or 
customary  would  not  relieve  the  defendant  from  liability  for  its  conse- 
quences. 

Master  and  Servant — Assumption  of  Risk  by  Serva.nt. — A  person 
who  accepts  service  as  brakeman  on  a  railroad,  knowing  that  the  com- 
pany was  not  accustomed  to  provide  foot-boards  over  open  cars  loaded 
with  machinery,  it  not  being  shown,  however,  to  bo  usual  to  place  such 
cars  where  the  brakemen  were  required  to  pass  over  them,  cannot  be 
said  to  assume  the  risk. 

Master  and  Servant  —  CoNTRiBirroRY  Negligence.  —  A  brakeman  on  a 
railway  train  who,  knowing  the  danger,  attempts  to  pass  over  an  open 
car  loaded  with  machinery,  and  not  provided  with  a  foot-board,  and  who 
falls  and  is  injured,  cannot,  as  a  matter  of  law,  be  said  to  bo  guilty  of 
contributory  negligence  in  going  upon  the  car.  but  the  question  is  one 
for  the  jury,  depending  upon  all  the  circumstances  of  the  case. 

Action  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  Judgment  was 
rendered  on  a  verdict  for  the  plaintiflF,  and  the  defendant  ap- 
pealed. 

Thomas  S.  Wright^  and  Lafferty  and  Johnson,  for  the  appel- 
lant. 

John  F.  Lacey,  for  the  appellee. 

RoBiNso.v,  J.  On  the  twenty-third  day  of  November,  1883, 
plaintiflf  was  in  the  employ  of  defendant  as  head  brakeman  on 
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a  freight  train.  He  was  about  eighteen  years  of  age,  had  been 
in  the  service  of  the  defendant  for  two  months  preceding  the 
date  named,  and  had  acted  as  brakeman  at  different  times  for 
a  year.  At  12:45  o'clock  in  the  morning  of  the  day  named, 
the  train  on  which  plaintiff  was  employed  left  Rock  Island  on 
its  run  through  Sigourney  to  Oskaloosa.  The  train  contained 
a  platform-car,  loaded  with  plows  and  other  farming  imple- 
ments, which,  at  the  time  in  question,  was  the  second  car 
from  the  engine.  This  car  was  not  provided  with  a  foot- 
board, and  could  be  passed  over  only  by  stepping  on  the  im- 
plements with  which  it  was  loaded.  As  the  train  approached 
Sigourney,  the  plaintiff  attempted  to  pass  over  this  car  to  set 
a  brake,  and  in  so  doing  fell  to  the  ground  in  such  a  manner 
that  several  car-wheels  passed  over  his  right  arm,  crushing  it, 
and  causing  it  to  be  amputated  above  the  elbow.  Plaintiff 
contends  that  his  fall  was  due  to  the  negligence  of  defendant 
in  not  providing  the  car  in  question  with  a  suitable  passage- 
way over  its  load. 

1.  It  is  claimed  by  appellant  that  the  car  from  which  plain- 
tiff fell  was  loaded  in  the  manner  usual  on  its  road,  and  that 
it  was  not  customary  at  that  time,  and  never  had  been,  to 
place  foot-boards  over  cars  so  loaded;  that  plaintiff  knew 
these  facts  before  he  was  employed  by  defendant;  and  that, 
by  accepting  service  with  that  knowledge,  he  assumed  all  risks 
and  hazards  growing  out  of  the  manner  of  loading  such  cars 
without  foot-boards.  We  understand  that  foot-Loards,  other- 
wise known  as  "running-boards,"  are  placed  lengthwise  of 
the  car,  and  above  their  loads,  in  such  manner  as  to  afford  a 
a  convenient  way  for  the  use  of  brakemen  in  passing  from  one 
part  of  the  train  to  another.  Under  the  charge  of  the  court, 
the  jury  must  have  found  that  defendant  was  negligent  in  not 
providing  a  foot-board  for  the  car  in  question.  This  being 
true,  the  fact  that  such  negligence  was  usual  or  customary 
would  not  relieve  defendant  from  liability  for  its  consequences: 
Hamilton  v.  Des  Moines  Valley  R'y  Co.,  36  Iowa,  38.  But  we 
do  not  think  the  jury  would  have  been  justified  in  finding 
from  the  evidence  that  plaintiff  assumed  the  risk  alleged 
by  defendant.  It  is  true  that  it  was  common  for  defendant 
to  haul  cars  of  agricultural  implements  which  were  not  pro- 
vided with  foot-boards,  but  it  was  not  shown  to  be  usual  to 
place  such  cars  where  the  brakemen  were  required  to  pass 
over  them  in  the  discharge  of  their  duties.  On  the  contrary, 
the  jury  might  well  have  found,  from  the  evidence,  that  it  was 
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usual  to  place  them  near  the  middle  of  the  train.  As  to 
whether  it  was  tlie  rule  of  the  defendant  to  provide  cars  like 
that  in  controversy  with  foot-boards,  the  evidence  was  con- 
flicting, but  the  jury  were  justified  in  finding  that  it  was 
negligence  not  to  provide  them. 

2.  Appellant  insists  that  if  appellee  knew,  before  going  onto 
the  car  from  which  he  fell  that  an  attempt  to  pass  over  it 
would  be  dangerous,  then  he  was  negligent  in  making  the 
attempt,  and  should  not  be  permitted  to  recover  in  this  action, 
for  the  reason  that  his  own  wrong  contributed  to  the  injury 
of  which  ho  complains.  It  is  even  suggested  that  plaintiff 
should  have  refused  to  go  out  with  his  train  because  it  con- 
tained the  car  in  question.  Whether  plaintifif  was  negligent 
in  attempting  to  pass  over  the  car  does  not  depend  entirely 
upon  his  knowledge  of  the  danger  involved,  but  rather  upon 
all  the  circumstances  of  the  case.  It  was  not  the  duty  of  the 
plaintiff  to  refuse  to  go  out  with  his  train.  When  this  left 
Rock  Island,  it  was  dark,  and  it  is  not  shown  that  he  knew 
there  were  no  passage-way  over  the  car  in  question  until  the 
moment  of  his  going  onto  it  at  the  time  of  the  accident.  We 
think  the  evidence  shows  that  at  that  time  he  must  have 
known  the  condition  of  the  car,  and  is  chargeable  with  knowl- 
edge that  an  attempt  to  pass  over  it  would  be  dangerous.  Will 
that  fact  defeat  his  recovery?  Appellant  insists  that  it  will, 
and  cites  numerous  decisions  of  this  court  in  support  of  its 
position.  But  none  of  those  decisions  involve  the  principle  of 
this  case.  In  Kroy  v.  Chicago  etc.  Ry  Co.,  32  Iowa,  358,  the 
brakeman  had  attempted  to  uncouple  a  train  while  in  motion. 
The  attempt  was  not  only  dangerous,  but  was  made  without 
orders.  It  was  not  in  the  line  of  his  duty,  and  was  not  sanc- 
tioned by  any  one  having  authority  to  direct  the  act  to  be 
done,  and  it  was  properly  held  that  there  could  be  no  recovery 
for  his  death,  which  resulted  from  the  unauthorized  attempt. 

In  Muldowney  v.  Illinois  Central  Ry  Co.,  39  Iowa,  616,  the 
plaintiff's  intestate  voluntarily  undertook  to  make  a  coupling 
while  the  cars  were  in  motion.  He  Avas  warned  by  some  of 
the  train-men  not  to  make  the  attempt,  as  it  was  dangerous. 
He  could  see  that  the  warning  was  well  foundetl,  but  persisted 
in  the  attempt,  and  was  injured.  It  was  not  his  duty  to  make 
the  coupling  at  the  time  and  in  tlie  manner  attempted.  Other 
cases  cited  by  appellant  involve  the  principle,  tiiat  where  an 
employee  sustains  an  injury  in  consequence  of  defective  rail- 
way appliances  or  appurtenances  of  which  he  had  due  notice. 
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and  where  the  injury  results  from  an  act  of  the  injured  person 
which  he  might  have  avoided,  or  which  he  was  under  no  obli- 
gation to  perform  in  the  manner  which  led  to  the  injury,  then 
he  cannot  recover.  But  these  cases  have  no  application  to 
this  case.  When  the  train  approached  Sigourney,  plaintiff  was 
riding  on  the  engine.  At  the  proper  time  for  setting  the  brakes, 
he  went  onto  the  car  next  to  the  engine,  and  attempted  to  set 
a  brake,  but  found  it  would  not  work.  In  order  to  reach  a 
brake  that  could  be  used,  it  was  necessary  for  him  to  pass 
over  the  car  in  question.  Appellant  insists  that  it  was  not 
necessary  for  him  to  set  a  brake;  that  the  conductor  had  told 
him,  a  short  time  before,  that  he  need  not  goon  top  of  the 
train;  that  the  train  contained  but  few  cars,  and  could  be  con- 
trolled with  the  brakes  at  the  rear  end;  and  that  it  was  in  fact 
so  controlled.  It  is  not  claimed  that  plaintiff  was  ordered 
not  to  take  his  usual  and  proper  station,  and  it  is  shown  that 
this  was  at  the  forward  end  of  the  train.  His  duties  included 
the  setting  of  brakes  at  that  end  when  required.  He  was  at 
his  proper  station  when  the  train  approached  Sigourney,  and 
claims  that  it  was  then  running  at  a  higher  rate  of  speed  than 
was  usual  in  approaching  stations,  and  that  the  engineer  gave 
the  signal  for  brakes.  This  is  disputed  by  appellant,  but  there 
was  no  evidence  tending  to  support  the  claim,  and  it  was  for 
the  jury  to  determine  the  truth  of  the  matter. 

It  appears  that  it  was  not  usual  for  the  engineer  to  whistle 
for  brakes  when  approaching  a  station,  and  that  when  he  did, 
it  indicated  that  something  was  wrong  with  the  track;  that 
the  train  was  going  in  too  fast;  that  the  brakemen  were  not 
doing  their  duty,  or  something  else  which  called  for  prompt 
action.  The  jury  were  told  by  the  court  that,  in  passing  upon 
the  question  as  to  whether  plaintiff  was  guilty  of  negligence 
contributing  to  his  injury,  they  should  consider,  among  other 
things,  whether  or  not  a  signal  for  brakes  was  given,  "and 
whether  there  was  any  necessity  for  setting  the  brakes  on  the 
forward  end  of  the  train."  If  the  signal  for  brakes  was  given, 
or  if  plaintiff  had  good  reason  to  believe  the  brakes  should  be 
set  on  his  end  of  the  train,  what  should  he  have  done  when 
he  discovered  ('hat  the  brake  on  the  first  car  would  not  work? 
Appellant  seems  to  claim  that  he  should  have  done  nothing, 
for  the  reason  that  he  could  only  set  a  brake  by  passing  over 
the  car  in  question,  and  that  he  could  only  do  tliat  1  \  lair:;":!; 
a  dangerous  risk.  This  does  not  appear  to  us  to  bv  u  ■'■.^•re^i 
view  of  the  case.     The  efficiency  of  the  railway  bcrvice,  ..nJ 
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the  due  protection  of  life  and  property,  require  prompt  obedi- 
ence to  orders  and  prompt  discharge  of  duties  on  the  part  of 
employees.  And  this  is  especially  true  in  regard  to  the  man- 
agement of  trains  while  in  motion.  It  would  not  do  to  make 
the  subordinate  judge  of  the  propriety  of  obeying  an  order,  or 
to  decide  as  to  the  necessity  of  discharging  a  duty.  In  this 
case,  it  was  the  duty  of  plaintiff  to  obey  the  signal,  if  one  was 
given.  If  none  was  given,  yet  if,  under  the  rules  of  the  road, 
brakes  should  have  been  set  on  his  end  of  the  train,  he  was 
required  to  make  due  effort  to  set  them,  even  though  danger 
to  himself  was  involved  in  the  ittempt.  He  was  not  re- 
sponsible for  the  absence  of  the  running-board,  nor  for  the 
place  the  car  occupied  in  the  train.  There  was  neither  time 
nor  opportunity  to  protest  against  passing  over  it.  It  is  not 
claimed  that  he  was  negligent  while  on  the  car,  but  that  he 
was  in  fault  in  going  onto  it.  Wc  do  not  think  the  fact  that 
plaintiff  attempted  to  pass  over  the  car  with  knowledge  of  its 
condition  ought  to  defeat  his  recovery.  Whether  he  was  negli- 
gent in  fact  was  a  question  properly  submitted  to  the  jury. 
They  found  that  he  was  not;  and  we  are  not  disposed  to  dis- 
turb their  verdict. 

3.  Appellant  objects  to  various  portions  of  the  charge  to  the 
jury,  and  to  the  action  of  the  court  in  refusing  to  give  certain 
instructions  asked  by  defendant.  It  is  not  necessary  to  con- 
sider these  objections  in  detail.  It  is  sufficient  to  say,  in 
addition  to  what  we  have  already  said,  that  we  discover  no 
prejudicial  error  in  any  of  the  matters  of  which  complaint  is 
made. 

Affirmed.  

Railways.  —  Negligence  and  Contribittort  Negligence,  when  a  ques- 
tion of  fact  for  jury,  and  when  a  question  of  law  for  the  court:  See  note  to 
Mynnin'j  v.  Detroit  etc.  li.  li.  Co.,  8  Am.  St.  Rep.  804;  note  to  Baltimore  etc. 
It.  R.  Co.  V.  Kane,  ante,  p.  3S7;  note  to  Stepliens  v.  Hannibal  etc.  R'y  Co., 
ante,  p.  343. 

Ma.ster  and  Servant  —  Assumption  of  Risks  by  a  Servant.  —  In  the 
absence  of  testimony  showing  the  proper  notice  given  by  the  agent  in  charge, 
or  knowledge  on  the  part  of  the  servant  of  the  jjerils  and  risks,  ordinary  and 
extraordinary,  incident  to  the  employn^ent,  contributory  negligence  cannot 
be  charged  to  tho  servant  in  case  of  an  injury;  nor  can  the  servant  in  such 
case  be  said  to  liave  assumed  all  such  risks  and  perils:  SmilJtv.  Peninsular 
Car  Works,  GO  Mich.  601. 

CONTRIBCTORY  NEGLIGENCE.  — INSTANCES  OF   WhaT  IS  AND   WUAT   IS  NOT 

Ck)NTUiBUTORY  Neoligence:  See  note  to  Ilarrii  v.  Township  etc.,  C4  Mich. 
447;  8  Am.  .St.  Rep.  842.  As  to  what  coutributory  negligence  docs  not  bar 
recovery.  b(.e  note  to  Harris  v.  Townsliip  etc.,  8  Am.  St.  Rep.  849-Sol. 
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Entries  in  Bank-books  concerninq  Discount  and  Renewal  of  Notb 
ARE  Admissible  in  evidence,  after  proof  of  their  genuineness  and  of  the 
death  of  the  person  who  made  them,  for  the  purpose  of  showing  the  re- 
lations of  the  parties  thereto  to  the  transaction  in  respect  to  which  the 
note  was  given. 

Resttlting  Trust,  when  Arises. — Where  a  person  enters  public  lands 
with  land  warrants  owned  by  himself  and  another,  and  takes  the  legal 
title  in  his  own  name,  a  resulting  trust  is  thereby  created  in  the  lands  in 
favor  of  such  other,  in  proportion  to  his  interest  in  the  warrants,  with- 
out regard  to  any  express  contract  between  them.  But  if  there  is  a 
contract  between  them,  it  may  be  looked  to  as  affording  evidence  of  the 
relation  between  them  and  the  character  of  the  transaction. 

Statute  of  Frauds  does  not  Apply  to  Resulting  Trust.  The  trans- 
action and  acts  of  the  parties  from  which  such  trust  results  may  be 
shown  by  parol  as  well  as  by  written  evidence. 

Resulting  Trusts  are  Distinguished  prom  Express  Trusts  in  the  man- 
ner of  their  creation. 

Laches  or  Statute  of  Limitations  may  Constitute  Bar  to  Suit  to 
Enforce  Resulting  Trust.  But  while  the  defense  of  laches  may  be 
available  in  cases  of  resulting  and  implied  trusts,  yet  within  what  time 
the  bar  will  be  held  complete  must  depend  upon  the  circumstances  of 
the  particular  case.  Lapse  of  time  is  only  one  of  many  circumstances 
from  which  the  conclusion  of  laches  must  be  drawn. 

Ordinarily,  Courts  of  Equity  Adopt  Time  Fixed  by  Statute  of  Limi- 
tations for  barring  claims  at  law  in  analogous  cases  as  the  period  at 
the  end  of  which  they  will  conclude  a  recovery  in  equity.  But  this 
rule  is  not  inflexible,  and  its  application  will  always  depend  upon  a  con- 
sideration of  the  allegations  and  proof  whether  the  presumption  from 
which  the  bar  arises  prevails.  The  presumption  arising  from  the  mere 
lapse  of  time  may  be  repelled  by  proof  of  other  facts  and  circumstances 
inconsistent  with  it. 
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Trustee's  Possession  Takes  under  Trust  does  not  Become  Adverse 
until  tho  trust  is  openly  disavowed  or  denied,  and  knowledge  of  this  fact 
is  brought  homo  to  tho  cestui  que  trust. 

Laches  cannot  be  Imputed  to  Cestui  que  Trust  so  long  as  hi«  rights 
are  acknowledged  by  his  trustee.  Until  tho  trust  is  repudiated,  ho  has 
a  right  to  rely  upou  tho  integrity  and  faithfulness  of  his  trustee,  without 
forfeiting  his  rights. 

Bill  in  equity.    The  opinion  Btates  the  case. 

Kay  and  Evans,  McDonald,  Butler,  and  Mason,  S.  P.  Baird, 
and  J.  B.  Sherwood,  for  the  appellants. 

Doyle,  Morrison,  and  Pearson,  R.  P.  and  J.  C.  Davidson,  and 
Coffrath  and  Stuart,  for  the  appellees. 

SiioPE,  J.  This  is  a  bill  to  establish  and  enforce  a  trust  in 
favor  of  appellants.  On  December  31, 1852,  William  F.  Rey- 
nolds, under  whom  appellants  claim,  entered  into  a  written 
agreement  with  Edward  C.  Sumner,  under  whom  appellees 
claim,  respecting  the  purchase  of  land  warrants  and  the  entry 
of  public  lands  therewith.  Under  this  agreement,  Reynolds 
was  to  furnish  Sumner  with  warrants  calling  for  four  thou- 
sand acres  of  land,  and  tho  latter  was  to  enter  the  land  with 
such  warrants  in  the  joint  names  of  Reynolds  and  Sumner, 
and  after  the  expiration  of  one  year,  Sumner  was  to  refund 
to  Reynolds  one  half  of  tho  cost  of  the  land,  including  ex- 
penses, but  without  interest  thereon.  At  the  time  this  agree- 
ment was  entered  into,  Sumner  gave  Reynolds  his  promissory 
note  for  two  thousand  dollars,  which  was  supposed  to  be  about 
one  half  of  the  cost  and  expenses  of  the  land  warrants  and  of 
the  entry  of  the  land,  and  it  was  also  agreed  that  if  this  note 
was  discounted  or  used  by  Reynolds,  he  was  to  protect  the 
same  for  one  year,  by  renewal  or  otherwise,  when  it  was  to  be 
paid  by  Sumner,  or  so  much  thereof  as  would  be  equal  to  one 
half  of  the  cost  of  said  lands,  without  interest. 

There  can  be  no  question  as  to  the  giving  of  a  note  of  two 
thousand  dollars  by  Sumner  to  Reynolds,  which  matured  in 
less  than  one  year  after  its  date,  and  that  it  was  given  for  part 
of  the  purchase  price  of  land  warrants  the  latter  had  agreed 
to  procure  and  furnish  the  former.  This  is  apparent  from  the 
written  agreement  of  the  parties  referred  to.  It  appears,  also, 
from  entries  in  the  books  of  the  Branch  Bank  of  Indiana,  that 
this  note  was  discounted  in  favor  of  Reynolds,  and  was  after- 
wards renewed  when  due,  whereby  the  time  of  payment  was 
extended  one  year,  as  provided  in  the  written  agreement. 
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On  February  1  and  2,  1853,  Sumner  located  twenty-four 
land  warrants,  each  of  one  hundred  and  sixty  acres,  and 
shortly  afterward  another  for  a  like  number  of  acres,  making 
in  all  four  thousand  acres  of  land,  in  his  own  name,  and 
which  is  the  land  involved  in  this  controversy.  The  making 
of  the  written  agreement  of  December  31,  1852,  and  the  entry 
of  the  land,  are  not  disputed,  but  it  is  denied  that  Reynolds 
furnished  the  twenty-five  land  warrants  with  which  the  entry 
was  made. 

Appellants  contend  that  Reynolds,  on  the  day  of  the  date 
of  the  written  agreement,  wrote  to  Gibson,  Stockwell,  &  Co., 
commission  merchants  of  New  York  City,  asking  for  twenty- 
five  land  warrants  of  one  hundred  and  sixty  acres  each,  and 
promising  to  send  a  draft  for  the  cost,  etc.,  and  that  on  Janu- 
ary 10,  1853,  he  sent  a  letter  to  that  firm,  inclosing  a  draft  for 
$4,823.38,  in  which  he  stated  that  the  draft  was  for  the  pur- 
pose of  paying  for  the  twenty-five  land  warrants  ordered 
December  31,  1852,  and  that  this  firm,  on  January  15,  1853, 
sent  by  letter  to  Reynolds  twenty-five  land  warrants,  as  or- 
dered, which  he  delivered  to  Sumner  to  make  the  entry  upon 
said  land,  and  that  they  were  so  used.  For  the  purpose  of 
proving  these  facts,  and  as  tending  to  shovv'  that  the  land 
warrants  used  by  Sumner  in  the  entry  of  these  lands  were 
furnished  by  Reynolds,  and  also  that  Sumner's  note  of  two 
thousand  dollars  was  given,  renewed,  and  finally  paid  by  the 
latter  in  part  performance  of  the  written  agreement,  the  ap- 
pellants produced  in  evidence  the  letters  of  said  commission 
merchants  to  Reynolds,  and  sworn  copies  of  the  entries  in 
their  books  and  the  books  of  the  Branch  Bank  of  Indiana, 
each  of  which  was  objected  to  as  hearsay,  and  incompetent. 

In  the  view  we  take  of  the  case,  it  is  not  necessary  to  deter- 
mine whether  tiicse  letters  were  competent  evidence  or  not. 
We  think,  however,  that  the  entries  in  the  bank-books,  and 
the  notices  given  by  the  cashier  to  Reynolds  respecting  Sum- 
ner's note,  after  having  been  proved  and  identified  as  genuine, 
and  proof  of  the  death  of  the  person  making  the  same,  were 
admissible  in  evidence.  The  entries  made  by  the  bank  ofii- 
cers  at  the  time  of  the  discounting  and  renewing  of  Sumner's 
note  were  a  part  of  the  res  gcstse,  and  being  made  by  persons 
having  no  interest  in  the  subject  in  litigation,  since  deceased, 
are  competent  evidence.  But  if  they  arc  not  competent,  the 
frequent  statements  and  declarations  of  Sumner  as  to  Rey- 
nolds's interest  in  the  land   afford  sufficient  evidence,  when 
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considered  in  connection  with  the  written  agreement  and  the 
undisputed  facts,  that  Reynolds  did  furnish  the  land  warrants 
with  which  to  make  tlie  entry  of  the  land,  as  he  had  agreed. 
His  statements  and  admispions  to  the  witnesses,  Slaughter, 
Vennuni,  Evan.'^,  Brown,  Stephens,  O'Ferrall,  Hitt,  and  others, 
and  liis  letters  to  Reynolds  in  1861  and  1865,  asking  for  money 
with  which  to  pay  taxes  on  the  land,  show  clearly  that  Sum- 
ner then  regarded  Reynolds  as  the  equitable  owner  of  one  half 
of  these  lands;  and  this  could  only  be  so  on  the  hypothesis 
that  Re^'nolds  owned  one  half  of  tlie  consideration  paid  in 
acquiring  the  government  title.  When  Sumner's  note  fell 
due,  he  wrote  to  Reynolds,  of  date  August  17,  1853:  — 

"  I  received  your  letter  day  before  yesterday,  —  I  find  it  was 
the  9th.  I  have  sent  my  bill  back  as  soon  as  I  could.  I  had 
forgotten  all  about  it.  E.  C.  Somner." 

"N.  B.  You  need  not  have  sent  me  the  bill;  you  might 
have  put  my  name  on  it  yourself." 

This  corresponds  in  date  with  the  entries  in  the  bank-books 
and  the  notices  issued  by  the  bank,  and  would  seem  to  strongly 
corroborate  the  position  of  appellant.  It  is  not  shown  there 
was  any  transaction,  other  than  the  renewal  of  Sumner's  note, 
to  which  it  could  refer. 

Appellees  introduced  no  evidence  tending  to  show  how  Sum- 
ner came  into  possession  of  the  land  warrants  used  by  him  in 
the  entry  of  this  land,  or  that  he  paid  anything  therefor,  but 
as  the  warrants  show  an  assignment  on  their  face  to  Sumner, 
direct  from  the  persons  to  whom  they  were  issued,  prior  to 
the  date  of  the  written  agreement,  they  contend  that  it  will 
be  presumed  that  Sumner  acquired  them  directly  from  the 
assignors,  and  at  the  several  dates  of  the  assignments.  This 
presumption  might  arise  if  the  law  did  not  recognize  the  as- 
signment of  such  warrants  in  blank,  and  authorize  the  holder, 
before  or  at  the  time  of  making  entries  with  them,  to  fill  the 
blank  with  the  name  of  the  person  making  the  entry.  In  ad- 
dition to  this,  it  is  evident,  from  the  written  contract,  that 
Sumner,  on  December  31,  1852,  did  not  have  these  warrants. 
If  he  had,  he  would  probably  not  have  entered  into  an  agree- 
ment with  Reynolds  to  furnish  them.  The  fact  that  on  the 
first  day  of  February,  1853,  a  month  after  the  date  of  the  writ- 
ton  agreement,  we  find  Sumner  in  possession  of  the  precise 
amount  in  warrants  agreed  to  be  furnished  by  Reynolds,  and 
used  by  him  for  the  purpose  indicated  in  such    agreement, 
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and  the  further  fact  that  Sumner  paid  his  note,  given  for  one 
half  of  the  cost  of  the  warrants,  and  his  often-repeated  admis- 
sions of  Reynolds's  interest  in  the  land,  afford  very  strong  and 
convincing  proof  that  Sumner  obtained  the  land  warrants  un- 
der and  in  pursuance  of  his  written  contract  with  Reynolds. 

The  law  is  well  settled,  that  if  a  party  purchase  land  and 
pay  the  purchase  price,  taking  the  title  in  the  name  of  a  third 
person,  a  stranger  to  him,  the  grantee  will  take  only  the  naked 
legal  title,  and  the  law  will  imply  a  resulting  trust  in  favor  of 
the  party  paying  the  consideration.  And  if  a  person  having 
the  money  or  means  of  another  in  his  hands  to  invest  for  the 
owner,  uses  the  same  in  the  purchase  of  property  in  his  own 
name,  the  law  will  hold  him  to  be  the  trustee  of  the  owner  of 
the  money  or  other  consideration  used  in  effecting  the  pur- 
chase. If  two  or  more  advance  the  price,  and  the  title  is 
taken  in  the  name  of  one  of  them,  a  trust  will  result  in  favor 
the  other  for  an  undivided  share  of  the  property,  in  propor- 
tion to  his  share  of  the  purchase  price  paid:  Smith  v.  Smith, 
85  111.  189;  Mason  v.  Showalter,  85  Id.  133;  Lofton  v.  Wit- 
board,  92  Id.  461.  Therefore,  if  Sumner  entered  these  public 
lands  with  land  warrants  owned  by  Reynolds,  or  by  Reynolds 
and  himself,  and  took  the  legal  title  in  his  own  name,  a  re- 
sulting trust  was  thereby  created  in  the  lands  entered  in  favor 
of  Reynolds,  in  proportion  to  his  interest  in  the  land  warrants, 
without  regard  to  the  express  contract  between  them.  The 
agreement  was,  that  the  title  should  be  taken  in  the  names 
of  Reynolds  and  Sumner,  jointly.  This  Sumner  failed  to  do, 
but  procured  the  same  to  be  patented  in  his  own  name.  The 
trust  arises,  not  out  of  the  contract,  but  because  of  the  inter- 
est of  Reynolds  in  the  warrants  with  which  the  entry  was 
made  and  the  title  to  the  lands  secured.  The  contract,  how- 
ever, may  be  looked  to  as  affording  evidence  of  the  relation 
between  the  parties  and  the  character  of  the  transaction. 
From  it,  we  find  that  Reynolds  was  to  furnish  the  land  war- 
rants with  which  to  make  the  entry  of  the  land;  but  he  was 
to  be  only  half-owner,  — he  crediting  Sumner  one  year,  with- 
out interest,  with  one  half  of  the  cost  of  the  land.  When, 
therefore,  Sumner,  having  joint  funds  in  his  hands  to  be  in- 
vested for  the  joint  benefit  of  himself  and  Reynolds,  invested 
the  same  in  property  in  his  individual  name,  a  resulting  trust 
arose  in  favor  of  Reynolds  for  the  undivided  half  of  the  land 
ac(|iiired  by  the  investment:  See  authorities  supra;  Bush  v. 
Stanley,  122  111.  406;   Perry  on  Trusts,  139. 
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The  statute  of  frauds  has  no  application  to  a  trust  thus 
created.  The  transaction  and  acts  of  the  parties  from  which 
a  trust  results  may  be  shown  by  parol  evidence  as  well  as  by 
that  which  is  written.  Such  trusts  are  distinguished  from  an 
express  trust  in  the  manner  of  their  creation:  Perry  on  Trusts, 
137,  138;  authorities  supra;  Moffatt  v.  Shepard,  2  Pinn.  G6; 
I^wis  V.  Lems,  9  Mo.  182;  43  Am.  Dec.  540.  It  does  not  fol- 
low that  if  the  title  was  taken  in  the  name  of  Sumner,  con- 
trary to  the  provisions  of  the  contract,  a  resulting  trust  was 
not  thereby  created,  or  that  Sumner  thereafter  held  in  hostil- 
ity to  the  equitable  rights  of  Reynolds.  The  law  will  not  pre- 
sume an  intention  to  defraud;  but  the  conduct  of  Sumner  will 
be  referred  to  honest  motives,  in  the  absence  of  evidence  show- 
ing why  the  title  was  taken  in  Sumner's  name;  nor  will  it  be 
presumed,  in  view  of  the  written  agreement,  that  Reynolds 
intended  to  or  did  give  his  interest  in  this  property  to  Sum- 
ner. 

The  statute  of  limitations,  and  the  laches  of  Reynolds  in  his 
lifetime,  are  relied  upon  as  a  bar  to  the  relief  sought.  Posses- 
sion, to  be  a  bar  under  the  statute  of  limitations,  must  be  open, 
notorious,  and  adverse  to  the  party  sought  to  be  barred.  The 
rule  seems  to  be  well  .=;ettled,  in  cashes  of  express  trust,  that 
mere  delay  will  not  defeat  a  recovery,  unless  the  trustee  has 
repudiated  or  disavowed  the  trust,  and  the  disavowal  is  known 
to  the  cestui  que  trust.  If,  thereby,  the  claim  of  the  trustee, 
in  respect  of  the  trust  estate,  is  held  adversely  to  the  cestui 
que  trust,  the  law  of  laches  may  become  applicable:  Speidell  v. 
Henrici,  15  Fed.  Rep.  753;  Brown  v.  County  of  Buena  Vista, 
95  U.  S.  160. 

In  respect  of  resulting  or  implied  trusts,  laches  or  the  statute 
of  limitations  may  constitute  a  bar  to  the  action.  Such  trusts 
may  be  barred  by  the  mere  lapse  of  time.  While  the  better 
doctrine  is,  that  the  defense  of  laches  may  be  availing  in  cases 
of  resulting  and  implied  trusts,  yet  witliin  what  time  the  bar 
will  be  held  to  be  complete  must  depend  upon  the  circum- 
stances of  the  particular  case.  Lapse  of  time  is  only  one  of 
many  circumstances  from  which  the  conclusion  of  ladies  must 
be  drawn,  and  each  case  must  be  determined  in  the  light  of 
the  particular  facts  shown:  Boone  v.  CInles,  10  Pet.  177; 
Mkhoud  V.  Girod,  4  How.  503;  BaUr  v.  Read,  18  Beav.  398; 
Carpenter  v.  Canal  Co.,  35  Ohio  St.  307;  Prevost  v.  Gratz,  6 
Wheat.  481. 

Ordinarily,  courts  of  equity  adopt  the  time  fixed  by  statute 
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for  barring  claima  at  law  in  analogous  cases  as  the  period  at 
the  end  of  which  they  will  conclude  recovery  in  equity.  This 
rule  is  by  no  means  inflexible,  and  its  application  will  always 
depend  upon  consideration  of  the  allegations  and  proof 
whether  the  presumption  from  which  the  bar  arises  prevails. 
The  presumption  arising  from  the  mere  lapse  of  time  may  be 
repelled  by  proof  of  other  facts  and  circumstances  incon- 
sistent with  it.  When  possession  of  trust  property  is  taken 
by  the  trustee  under  the  trust,  it  is  the  possession  of  the  cestui 
que  trust,  whether  the  trust  be  express  or  implied,  and  cannot 
be  adverse  until  the  trust  is  openly  disavowed  or  denied,  and 
this  fact  is  brought  home  to  the  knowledge  of  the  cestui  que 
trust:  Thompson  v.  Finch,  22  Beav.  325;  Shroter  v.  Smith,  56 
Ala.  208;  Chicago  and  Eastern  Illinois  R.  R.  Co.  v.  Hay,  119 
111.  493;  Oliver  v.  Piatt,  3  How.  411. 

We  have  already  shown  that  the  equitable  right  of  Rey- 
nolds in  these  lands  was  repeatedly  recognized  by  Sumner. 
The  existence  of  the  trust  in  this  case  was,  so  far  as  shown, 
never  disputed  or  denied  by  Sumner  in  his  lifetime.  The  re- 
lations between  Sumner  and  Reynolds  were  apparently  most 
friendly  from  the  inception  of  the  trust,  which,  as  we  have 
seen,  was  a  continuing  trust,  until  disavowed  by  Sumner,  and 
the  disavowal  known  to  the  cestui  que  trust.  We  think  the 
facts  shown  establish  that  for  many  years  the  holding  of 
Sumner,  and  his  occupation  and  possession  of  these  lands, 
were  regarded  by  both  Sumner  and  Reynolds  as  for  himself 
and  Reynolds.  That  the  trust  continued  for  the  benefit  of 
Reynolds  is,  we  think,  fairly  inferable  from  the  record:  Wood 
on  Limitations,  439;  Jones  v.  McDermott,  114  Mass.  400;  Mer- 
riavi  V.  Hassam,  14  Allen,  516;  92  Am.  Dec.  795;  Bacon  v. 
Rives,  106  U.  S.  99;  Springer  v.  Springer,  114  111.  550.  So 
long  as  the  equitable  rights  of  Reynolds  were  acknowledged 
by  Sumner,  no  laches  could  be  imputed  to  him.  So  long  as 
his  trust  and  confidence  were  not  abused,  he  might  safely  con- 
tinue the  same  without  forfeiting  his  rights.  Until  the  trust 
was  repudiated,  he  had  a  right  to  rely  upon  the  integrity  and 
faithfulness  of  his  trustee.  It  was  not  until  after  the  death  of 
the  trustee  that  the  equities  of  Reynolds  were  denied,  so  far  as 
shown  in  the  proofs  in  this  case,  and  the  original  bill  herein 
was  filed  during  his  lifetime,  and  the  supplemental  bill  shortly 
after  his  decease. 

We  think  the  circuit  court  erred  in  dismissing  the  bill.  The 
decree  of  the  circuit  court  is  therefore  reversed,  and  the  cause 
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remanded  to  that  court  for  further  proceedingB  not  mcon- 
fiistont  with  this  opinion. 

DoCt'MF.NTARV     EVIDENCE  —  ACCOPNT-BOOKS  —  WlIAT    ARE    SO    A3    TO    BB 

Admissible  in  Evidknce:  Note  tn^Vitlerv.  Shay,  1  Am.  St.  Rep.  451.  A 
tnemoraiKhiiM  cniitainiiig  an  entry  of  but  u  single  transaction  is  not  an  ac- 
count-book within  the  meaning  of  tho  law,  and  is  not  admissible  in  evidence, 
althougli  tho  entry  was  made  at  tho  time  of  tho  transaction  and  in  the 
presence  of  tho  parties:  Pyan  v.  Dunphy,  4  Mont.  .356;  47  Am.  Rep.  355. 

Resultino  Trusts. — Constructive  Trusts  in  Realty  are  Excepted 
FROM  the  Operation  of  tho  statute  of  frauds,  and  may  bo  established  by 
parol:  Brison  v.  BrLwn,  75  Cal.  525;  7  Am.  St.  Rep.  189,  and  note;  but  such 
trusts,  though  they  may  bo  established  by  parol  evidence,  cannot  bo  created 
1)y  parol:  Note  to  Brison  v.  Brison,  7  Am.  St.  Rep.  180.  A  resulting  trust 
-need  not  be  in  writing,  but  may  be  proved  by  parol:  Di-ydenv.  Ilanway,  31 
Md.  354;  100  Am.  Dec.  Gl;  even  against  the  face  of  the  deed  or  tho  answer 
of  tho  trustee:  Irwin  v.  Ivers,  7  Ind.  308;  63  Am.  Dec.  420;  notwithstanding 
the  statute  of  frauds:  Osborne  v.  EndicoU,  6  Cal.  149;  65  Am.  Dec.  498. 
Parol  evidence  is  admissible  to  establish  a  resulting  trust,  but  not  to  contra- 
.dict  a  valid  written  contract:  Beck  v.  Bed;  43  N.  J.  Ekj.  39. 

Resulting  Tru.sts  —  When  Lands  are  Bought  by  an  Aoent  and 
Tttle  Taken  in  his  Own  Name,  there  is  a  resulting  trust  in  favor  of  the 
principal:  Note  to  Brison  v.  Brison,  7  Am.  St  Rep.  197.  As  a  general  rule, 
resulting  trusts  arise  in  favor  of  one  who  advances  money  to  another  for  the 
purchase  of  realty:  StiUivanv.  McLenans,  2 Iowa,  437;  65  Am.  Dec.  780.  Such 
trusts  arise  by  mere  operation  of  the  law,  and  are  not  within  the  statute  of 
frauds,  and  may  be  proved  by  parol:  Mutual  Firelm.  Co.  v.  Deale,  18  Md.  26; 
79  Am.  Dec.  673.  Also,  for  instances  of  resulting  trusts,  see  Smith  v.  Stra- 
flap,  16  Tex.  314;  67  Am.  Dec.  622;  McGowan  v.  McOouxni,  14  Gray,  119;  74 
Am.  Dec.  668;  Crocker  v.  Crocker,  31  N.  Y.  507;  88  Am.  Dec.  291.  A  convey- 
ance to  a  person  may  be  overcome  by  proof  of  a  resulting  trust,  by  evidence 
showing  tliat  another  than  the  grantee  in  the  deed  furnished  and  actually 
•paid  the  purchase-money,  but  such  evidence  must  be  very  clear,  and  received 
vrith  great  caution:  Corder  v.  Corder,  124  III.  229.  When  property  is  bought 
Tjy  one  for  another,  and  is  conveyed  to  tho  former,  and  is  partly  paid  for  by 
the  latter,  an  implied  trust  results  in  favor  of  the  payor  to  tho  extent  of  the 
money  by  him  paid:  Smith  v.  Projitt,  82  Va.  832.  When  realty  is  purchased 
*nd  ono  party  pays  tho  purchase-money  and  another  takes  tho  title,  a  result- 
ing trust  arises  in  favor  of  him  who  pays  tho  purchase-money,  and  the  other 
holds  the  title  only  as  his  trustee:  Hellman  V.  Mcssmer,  lo  Cal.  166;  but 
where  a  wife  furnished  one  half  the  purchase  price  of  a  farm  upon  the  under- 
standing that  the  title  shouhl  bo  taken  in  her  name,  but  she  was  present 
when  the  conveyance  was  made  directly  to  her  husband,  and  knew  that  fact^ 
JUid  did  not  object,  no  trust  resulted  in  lier  favor,  though  she  may  liave  be- 
lieved that  her  husband  held  the  title  in  trust  for  her:  Skinner  v.  Jam&*,  69 
Wis.  605.  Where  a  firm  obtained  a  certificate  of  niember.sliip  in  the  Vioard 
of  trade,  luid  the  c-ertiticate  was  taken  in  the  name  of  an  agent  of  the  firm 
in  onlcr  that  the  ajjcnt  might  with  prcritcr  facility  transact  the  business  of 
his  liriii,  such  agent  is  a  trustee,  iiieroly  lioldiiig  the  certilicato  in  trust  for 
his  principal:  Ellsworth  v.  Ames  Co.,  125  III.  223. 

LACHE.S.  — Equity  Refuses  Aid  after  the  Lap.se  of  a  Considekablk 
Length  of  Time,  where  there    ha«  been  a  want  of   reasonable  diligence: 
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Hvdaon  v.  Layton,  5  Harr.  (Del.)  74;  48  Am.  Dec.  1G7.  Laches  is  a  good 
defense  in  equity:  McCarter  v.  Trapkagen,  43  N.  J.  Eq.  323.  Laches  may 
apply  in  a  case  where,  from  the  lapse  of  time,  the  death  of  parties,  the  de- 
Btniction  of  the  records,  and  the  loss  of  papers,  there  can  no  longer  be  a  safe 
determination  of  the  matters  in  controver.sy :  Nelson  v.  Kounslai;  79  Va.  468; 
Perkins  v.  Lave,  82  Id.  59.  It  is  an  inherent  doctrine  of  courts  of  equity  to 
refuho  relief  where  there  have  been  gross  laches  in  prosecuting  rights,  or 
long,  unreasonable  acquiescence  in  the  assertion  of  adverse  claims.  This 
policy  is  always  firmly  enforced,  especially  where  the  immediate  parties  to 
the  transactions  are  dead:  Gibbonei/  v.  Kent,  82  Id.  383.  Equity  assists  the 
vigilant,  but  not  those  who  slumber  on  their  rights  until  their  demands  be- 
come stale,  and  the  recollection  of  current  events  fades  from  the  minds  of 
those  most  familiar  with  them:  Matldas  v.  O'Neill,  94  Mo.  520.  After  the 
commencement  of  an  action  for  trespass,  it  was  permitted  to  sleep  for  nearly 
four  years,  .and  was  then  noticed  for  trial,  and  shortly  after  defendant  brought 
suit  to  restrain  its  further  prosecution,  the  delay  in  bringing  the  latter  suit 
was  held  not  to  be  such  laches  as  would  defeat  it:  Sherry  v.  Smith,  72  Wis. 
339.  Though  where  a  bond,  averred  to  have  been  fraudulently  procured,  was 
executed  in  1879,  and  the  suit  for  relief  against  it  was  not  instituted  till 
1885,  whilst  the  bill  gives  uo  excuse  for  the  delay,  the  plaintiff  is  precluded 
from  relief  by  his  laches:  Barnett  v.  Barnett,  83  Va.  504. 

Lapse  of  Time  in  Equity  is  No  Bar  to  Relief,  when  such  relief  is  pre- 
vented by  fraud,  until  after  the  discovery  of  the  fraud:  Toivnsend  v.  Towns- 
end,  4  Cold.  70;  94  Am.  Dec.  185.  The  statute  of  limitations  does  not  begin 
to  run  in  equity  until  the  fraud  is  discovered,  where  fraud  is  involved:  Fer- 
ris V.  Henderson,  12  Pa.  St.  49;  51  Am.  Dec.  580.  But  a  person  is  not  guilty 
of  laches,  so  as  to  deprive  him  of  relief,  by  waiting  three  years  after  discov- 
ery of  a  mistake  in  an  agreement  before  he  brings  action  to  correct  the  same: 
Thompson  v.  Marshall,  36  Ala.  504;  76  Am.  Dec.  328.  An  action  for  relief 
on  the  ground  of  fraud  may  be  commenced  at  any  time  within  the  statutory 
period,  commencing  after  the  discovery  of  the  facts  constituting  the  fraud, 
or  of  facts  suflBcient  to  put  a  person  of  ordinary  intelligence  and  prudence  ou 
an  inquiry  which  would  lead,  if  pursued,  to  such  discovery :  Hellmon  v.  Davis, 
24  Neb.  793;  Parker  v.  Kuhn,  21  Id.  413. 

Statute  of  Limitations.  —  As  a  general  rule,  equity  is  governed  by  the 
operation  of  the  statute  of  limitations:  Johnson  v.  Toulmin,  18  Ala.  50;  52 
Am.  Dec.  212;  Hamilton  v.  Hamilton,  18  Pa.  St.  25;  55  Am.  Dec.  585;  Smilie 
V.  Biffle,  2  Pa.  St.  52;  44  Am.  Dec.  156;  Tarleton  v.  Goklthwaite,  23  Ala.  346; 
58  Am.  Dec.  296;  Haynie  v.  Hall,  5  Humph.  290;  42  Am.  Dec.  427;  Bank  of 
Tennessee  v.  Hill,  10  Humph.  176;  51  Am.  Dec.  698;  Perkins  v.  Cartmell,  4 
Harr.  (Del.)  207;  42  Am.  Dec.  753;  Switzer  v.  Nofsinger,  82  Va.  518;  HutcJie- 
8on  V.  Cfruhbs,  80  Id.  251;  McCarty  v.  Ball,  82  Id.  872. 

Adverse  Possession.  —  Possession  under  an  entry  originally  made  in  a 
fiduciary  capacity,  to  become  adverse,  must  be  evidenced  by  some  act  or  dec- 
laration to  that  effect:  Martin  v.  Jackson,  27  Pa.  St.  504;  67  Am.  Dec.  489. 
Time  begins  to  run  against  a  trust  only  from  tlie  time  when  it  is  openly  dis- 
avowed by  the  trustee,  who  iusists  xipou  an  adverse  right  and  interest  which 
are  fully  and  uuequivocally  made  known  to  the  cestui  que  triUit:  Tlitvnas  v. 
Merry,  113  lud.  83.  An  administrator  wlio  purchases  for  himself,  directly 
or  indirectly,  the  land  of  his  intestate,  at  his  own  sale,  will,  so  long  as  he  is 
not  discharged  from  the  administration,  hold  the  land  as  trustee  for  the  heirs, 
and  cannot  plead  the  statute  of  limitations  against  their  suit  for  it:  Woodward 
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T,  Jogger\  48  Ark.  248.  But  M'licro  a  tnistee  sold  land,  and  conveyed  it  by 
a  deed  of  record,  believing  that  she  had  the  right  so  to  do,  the  rights  of  the 
cestuU  qw  trust  were  immediately  afifected,  and  it  was  their  daty  to  take  Im- 
tnediato  action  to  protect  their  own  rights;  and  the  case  does  not  come  within 
the  rule  that  the  trustee  of  an  express  trust  cannot  acquire  a  right  to  the 
trust  property  by  adverse  holding  for  the  period  prescribed  by  the  statute  of 
limitations,  unless  his  acts  in  that  regard  are  so  open  and  notorious  as  to  tak* 
notice  home  to  the  beneficiary:  Slillwell  v.  Seavy,  84  Ky.  379. 
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Mechanic's  Lien  Attaches  to  What  Estate  or  Interest  in  Land.  — 
In  order  that  a  mechanic's  lien  may  attach,  it  is  indispensable  that  the 
party  with  whom  the  contract  is  made  shall  have  some  estate  or  interest 
in  the  premises  upon  which  the  building  is  erected  or  the  improvement 
made;  but  such  estate  may  be  the  fee,  or  an  estate  for  life  or  for  yean, 
or  any  interest,  legal  or  equitable,  in  the  land. 

Party  in  Possession  of  Land  under  Contract  of  Ptrchase  is  Owneb 
within  the  meaning  of  the  mechanic's  lien  law,  but  only  to  the  extent 
of  the  interest  he  owns;  and  it  is  to  this  interest  that  the  mechanic's 
lien  attaches.  Where,  therefore,  the  owner  of  a  lot  enters  into  an 
agreement  with  a  builder,  whereby  the  latter  agrees  to  erect  certain 
buildings  on  the  lot,  those  on  a  certain  part  of  the  lot  to  cost  a  certain 
sum,  in  consideration  of  which  the  lot-owner  is  to  convey  the  remainder 
of  the  lot  to  the  builder,  the  owner  agreeing  to  execute  mortgages  on 
the  whole  lot  to  enable  the  builder  to  make  the  improvements,  the 
builder  is  to  be  considered  a  purchaser,  and  hia  interest  will  be  subject 
to  a  mechanic's  lien  in  favor  of  mechanics  and  material-men. 

Owner  of  Land  Who  Authorizes  Another  to  Contract  for  Erectiom 
OF  Buildings  thereon  thereby  makes  his  land  liable  to  the  lien  of  me- 
chanics for  labor  done  and  materials  furnished. 

Where  Release  of  Mechanic's  Lien  is  Given  to  Mortgagee  merely 
for  the  purpose  of  giving  priority  to  the  mortgage,  the  eflFect  of  the  re- 
lease will  be  contined  to  the  purpose  intended  by  the  parties,  ajid  a 
stranger  to  it  will  not  be  permitted  to  avail  himself  of  its  benefits. 
And  if  such  release  names  no  person  to  whom  it  is  made,  and  expresses 
no  consideration,  extrinsic  facts  may  be  looked  to  for  the  purpose  of 
determining  both  the  consideration  and  the  party  in  whose  favor  it  was 
intended  to  be  made. 

AOBEEMENT  TO  ARBITRATE  13  IMPLIEDLY  REVOKED  BY  BRINGING  SuiT  to 
enforce  a  mechanic's  lien  for  the  claim  in  reference  to  which  the  agree* 
ment  was  made. 

Suit  to  enforce  mechanic's  lien.     The  opinion  states  the 
case. 

Edward  J.  Judd  and  Eugene  Clifford,  for  the  appellant. 

William  Voeke  and  Harvey  Storck,  for  the  appellees. 
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Shope,  J.  It  is  insisted  that  the  contract  under  which  the 
labor  was  performed  and  material  furnished  for  which  the 
lien  is  sought  to  be  established  in  this  case  was  not  made 
with  the  owner  of  the  land,  "and  so  no  lien  can  exist  in  favor 
of  the  contractors."  The  first  section  of  the  act  gives  a  lien 
to  any  person  who -shall,  "by  contract  with  the  owner  of  any 
lot  or  piece  of  land,  furnish  labor  or  material,"  etc.  The 
second  section  provides  that  such  lien  "shall  extend  to  an 
estate  in  fee,  for  life,  for  years,  or  any  other  estate,  or  any 
right  of  redemption  or  other  interest  which  the  owner  may 
have  in  the  lot  or  land  at  the  time  of  making  the  contract." 
Construing  these  two  sections  together,  it  becomes  evident 
that  by  the  words,  "the  owner  of  any  lot  or  piece  of  land,"  as 
used  in  the  first  section,  is  meant  the  owner  of  any  interest  or 
estate  in  such  lot  or  land.  It  is  indispensable  that  the  party 
with  whom  the  contract  is  made  shall  have  some  estate  or  in- 
terest in  the  premises  upon  which  the  building  is  erected  or 
improvement  made;  but  such  estate  may  be  the  fee,  or  an 
estate  for  life,  or  for  years,  or  any  interest,  legal  or  equitable, 
in  the  land.  This  has  been  the  uniform  construction  placed 
on  the  statute  by  this  court.  Under  a  similar  statute  (R.  S. 
1845,  c.  65,  sees.  1-17),  it  was  held  that  a  pre-emption  right 
was  an  interest  in  land  which  could  be  subject  to  mechanic's 
lien:  Turney  v.  Saunders,  4  Scam.  527.  So,  also,  the  posses- 
sory right  and  interest  of  the  builder:  Steigleman  v.  McBride, 
17  111.  300;  Garrett  v.  Stevenson,  3  Gilm.  261.  Under  the 
present  statute,  the  party  in  possession  under  a  contract  of 
purchase  "is  to  be  considered  owner  only,  in  the  sense* of  this 
statute,  to  the  extent  of  the  interest  he  owns,  and  that  inter- 
est is  what  the  mechanic's  lien  affects,  and,  as  to  these  pro- 
ceedings, that  interest  is  to  be  considered  as  'the  land'  on 
which  the  first  and  second  sections  give  the  mechanic's  lien": 
Tracy  v.  Rogers,  69  III.  662;  IlicJcoz  v.  Greenwood,  94  Id.  266; 
McCarty  v.  Carter,  49  Id.  53;  95  Am.  Dec.  572;  Judson  v. 
Stephens,  75  111.  255;  Henderson  v.  Connelly,  123  Id.  98. 

By  reference  to  the  agreements  entered  into  by  and  between 
Paulsen  and  Lewis  A.  and  Flora  A.  Brown,  it  will  be  seen 
that,  by  the  first,  the  Browns  covenanted  to  convey  to  Paul- 
sen, by  warranty  deed,  the  west  ninety-five  feet  of  the  lot  in 
question,  —  being  all  of  said  lot  except  thirty-five  feet  off  the 
east  end,  —  and  Paulsen,  on  his  part,  covenanted  to  pay  for 
said  ninety-five  feet  $5,846,  by  building  a  row  of  buildings 
on  said  lots  according  to  the  secolid  agreement.     Both  agree- 
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ments  were  executed  at  the  same  time,  and  are  to  be  con- 
sidered together.  The  second  agreement  provides  that  it\ 
consideration  "of  a  contract  for  a  deed,"  etc.,  in  the  first 
writing  mentioned,  Paulsen  shall  build  a  row  of  houses  on 
said  lot,  making  the  house  on  the  east  thirty-five  feet  thereof, 
reserved  by  the  Browns,  a  double  house,  with  a  barn,  and 
costing  $5,846.  It  is  then  provided  that  the  Browns  shall 
execute  notes,  mortgages,  and  all  such  documents  as  may  be 
necessary  to  borrow  money  on  the  lots  with  which  to  erect 
said  buildings,  all  money,  however,  to  be  controlled  by  them, 
and  all  work  and  payment  of  contractors  to  be  controlled  by 
Paulsen.  If  the  house  and  improvements  put  on  the  cast 
thirty-five  feet — the  part  reserved  by  the  Browns — cost  more 
than  $5,846,  they  were  to  assume  of  the  mortgage  debt  an 
amount  equal  to  such  excess  only.  If  the  cost  was  less  than 
that  sum,  Paulsen  was  to  pay  the  difference  to  them.  Paul- 
sen was  to  derive  all  profits  arising  from  the  contract,  except 
what  might  inure,  if  any,  from  the  improvement  of  the  cast 
thirty-five  feet.  If  we  adopt  the  construction  of  this  contract 
contended  for  by  Paulsen,  he  would  hold  as  purchaser,  and 
his  interest  would,  as  we  have  seen,  be  subject  to  the  me- 
chanic's lien,  and  the  purchaser  at  a  sale  thereof  under  such 
proceedings  would  take  whatever  interest,  legal  or  equitable, 
he  might  have  in  the  premises.  That  the  decree  was  properly 
entered,  as  against  the  interest  of  Paulsen,  cannot  be  ques- 
tioned, unless  the  lien  had  been  waived,  as  we  shall  see  Avas 
not  done  as  to  him.  The  fact  that  Paulsen  alone  appeals  to 
this  court  would,  therefore,  necessarily  lead  to  an  affirmance 
of  the  judgment  of  the  appellate  court,  even  if  it  were  con- 
ceded that  there  was  error  in  extending  the  lien  to  the  inter- 
est of  the  Browns  in  said  premises.  If  the  lien  existed  as  to 
Paulsen's  interest,  there  would  be  no  error  of  which  he  could 
be  heard  to  complain. 

But  it  is  not  necessary  to  put  this  case  upon  the  grounds  in- 
dicated. Upon  examination,  it  will  be  found  that  the  scheme 
contemplated  the  erection  of  a  house  for  Mrs.  Brown  on  the 
east  thirty-five  feet  of  the  lot,  for  which,  if  built  according  to 
the  plans  agreed  upon  by  the  parties,  she  was  willing  to  pay 
by  conveying  the  residue  of  the  lot  to  Paulsen.  It  may  be 
difficult  to  define  the  exact  legal  relation  existing  between 
these  parties,  but  it  is  evident  that  Paulsen  was  authorized 
and  empowered  by  the  Browns  to  erect  the  row  of  buildings 
upon  the  lot,  and  they  were  practically  to  furnish  the  money 
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by  raising  it  on  mortgage  of  the  whole  property,  with  which  to 
build  the  same,  —  not  only  on  the  thirty-five  feet  reserved  by 
them,  but  upon  the  ninety -five  feet  to  be  conveyed  to  Paulseit 
as  well.  It  was  understood  that  finally  the  Browns  were  ta 
assume  only  so  much  of  the  mortgage  as  the  house  built  for 
them  should  cost  in  excess  of  $5,846.  By  the  terms  of  the  con- 
tract they  retained  control  of  the  money,  while  the  work  and 
payment  of  contractors  was  to  be  under  the  control  of  Paulsen.. 
The  evidence  shows  that  the  money  borrowed — twenty- two 
thousand  dollars — was  paid  by  checks  payable  to  Flora  A. 
Brown.  The  Browns  amply  protected  themselves  from  loss  by 
retaining  title  to  all  of  the  lot,  and  the  control  of  the  moneys 
used  and  to  be  used  in  the  construction  of  said  building.  As 
we  have  seen,  the  profits  arising  from  the  value  of  the  west- 
ninety-five  feet  of  the  lot,  after  its  improvement  and  the  ex- 
tinguishment of  the  mortgage,  measured  Paulsen's  interest  ia 
the  transaction.  The  Browns,  having  authorized  the  work  to 
be  done  by  Paulsen  on  their  lot,  cannot  now  compel  the 
mechanics  and  material-men  who  have  furnished  labor  and 
material  in  carrying  out  the  plan  agreed  to  and  authorized  by 
them,  to  look  alone  to  Paulsen's  interest  in  the  land.  It  can 
make  no  difierence  that  the  contracts  for  labor  and  material 
were  signed  by  Paulsen  alone.  He  was,  in  fact,  acting  for  and 
on  behalf  of  the  Browns,  and  they  cannot  be  permitted  to 
receive  the  benefit  and  escape  the  liability  of  the  mechanic's 
lien  attaching  to  their  interest:  Story  on  Agency,  476;  Whit- 
lock  V.  Hicks,  75  111.  460;  Lewis  v.  Rose,  82  Id.  574;  Henderson 
v.  Connelly,  123  Id.  98. 

In  the  case  last  cited,  it  was  understood  in  the  contract  of 
purchase  of  the  land  that  the  purchaser  should  erect  a  house 
thereon,  the  vendors  agreeing  to  advance  the  purchaser  $875 
to  assist  him  therein  as  the  work  progressed.  Before  the  com- 
pletion of  the  building  the  purchaser  forfeited  his  contract  of 
purchase,  and  the  vendors  re-entered,  as  they  might  lawfully 
do  under  their  contract,  and  it  was  held  that  the  vendors,  hav- 
ing authorized  and  empowered  the  purchaser  to  enter  into  con- 
tracts for  the  erection  of  the  buildings,  had  subjected  their 
title  in  the  property  to  the  lien  of  the  mechanics.  The  case  at 
bar  is  much  stronger  than  the  case  cited,  and  the  principle 
there  announced  is  decisive  of  the  liability  of  the  interest  of 
the  Browns  in  the  property  in  controversy. 

If  any  doubt  could  exist  as  to  the  capacity  in  which  Paul- 
Ben  was  acting  in  contracting  in  respect  of  these  buildings,  it 
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is  removed  by  the  agreement  between  Paulsen  and  Mrs.  Brown 
on  the  one  part,  and  the  builders  on  the  other,  in  which  the 
matters  in  difference  between  them  were  submitted  to  arbitra- 
tion. In  that  agreement,  Mrs.  Brown  admits,  in  the  most 
ample  manner,  that  in  making  said  contracts  with  the  build- 
ers, Paulsen  acted  for  and  on  her  behalf,  as  well  as  for  himself. 
This  evidence  was  introduced  by  the  defendants  below,  and  it 
docs  not  lie  in  their  mouth  to  complain  of  its  consideration  for 
all  legitimate  purposes. 

It  is  next  claimed  that  appellees  waived  and  released  their 
respective  liens,  and  that  the  decree  is  therefore  erroneous. 
It  appears  that  prior  to  the  seventeenth  day  of  August,  1885, 
there  had  been  drawn  from  the  mortgage  company  fifteen 
thousand  dollars  of  the  twenty-two-thousand-dollar  loan,  se- 
cured by  the  mortgage  before  mentioned,  leaving  a  balance  of 
seven  thousand  dollars  unexpended  in  the  hands  of  the  mort- 
gage company.  Differences  having  arisen  between  the  lot- 
owners  and  appellees  as  to  the  amount  due  appellees  under 
their  contract,  the  mortgage  company  declined  to  pay  the  re- 
maining seven  thousand  dollars  unless  they  were  assured  of 
the  priority  of  the  mortgage  over  the  mechanic's  lien.  On  the 
last  day  named,  the  parties  entered  into  an  agreement,  in 
writing,  in  which  other  lien-holdera  joined,  to  submit  the  dif- 
ference to  arbitration,  in  which  the  lien  of  appellees  is  ex- 
pressly recognized,  but  appellees  therein  expressly  "consented 
....  that  so  far  as  their  claims  for  mechanics'  liens  against 
eaid  premises  are  concerned,  the  United  States  Mortgage  Com- 
pany ....  has  a  lien  prior  and  superior  to  theirs,  by  virtue 
of  a  mortgage,"  the  date  and  amount  whereof  are  given. 
Paulsen  and  Brown,  on  their  part,  covenanted  that,  pending 
the  arbitration,  they  would  not  sell  or  further  encumber  said 
premises,  or  in  any  manner  change  the  condition  of  the  title. 
These  articles  of  submission  were  presented  to  the  agent  of 
the  mortgage  company,  and  payment  of  the  remaining  seven 
thousand  dollars  requested,  but  the  agent  was  not  satisfied, 
and  refused  to  pay  over  the  same  unless  a  release  was  executed 
by  the  lien-holders.  Accordingly,  on  the  twenty-sixth  day  of 
August,  the  instrument  relied  upon  as  a  release  was  drawn, 
signed  by  appellees  and  others,  and  the  remaining  seven 
tliousand  dollars  of  the  loan  paid  by  the  mortgage  company. 
Tlie  instrument  of  the  26th  of  August  names  no  one  to  whom 
the  release  is  made,  and  exprepses  no  consideration,  and  we 
are  justified  in  looking  to  the  extrinsic  facts  to  determine  both 
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the  consideration  and  the  party  in  whose  favor  the  waiver  or 
release  was  intended.  Thus  looking,  it  is  apparent  that  the 
only  reason  or  consideration  for  the  execution  of  this  paper 
was  to  obtain  the  consent  of  the  mortgage  company  to  pay 
over  to  Paulsen  and  Mrs.  Brown  the  sum  of  money  remaining 
in  their  hands.  Nothing  is  shown  to  change  the  relation  of 
the  parties  after  the  execution  of  the  submission  to  arbitra- 
tion, and  it  is  manifest  that  there  was  no  intention  to  do  more 
than  give  priority  to  the  mortgage.  As  said  by  the  appellate 
court:  "The  legal  conclusion  from  these  circumstances  is,  that 
the  mortgage  company,  and  that  company  alone,  was  the  party 
in  whose  favor  the  release  was  intended  to  be  executed.  That 
seems  to  us  to  be  as  clearly  shown  as  though  the  name  of  the 
mortgage  company  had  been  inserted  in  the  instrument  as  re- 
leasee. The  release  given  to  the  mortgage  company  is  avail- 
able for  that  company  alone.  It  is  not  executed  to  Mrs.  Brown 
or  to  Paulsen,  or  upon  any  consideration  moving  from  them. 
So  far  as  appears,  they  are  mere  strangers  to  the  instrument, 
and  we  know  of  no  principle  upon  which  thay  can  be  permit- 
ted to  avail  themselves  of  its  benefits." 

Nor  is  the  lien  of  appellees  affected  by  the  submission  to 
arbitration,  as  contended  by  appellant.  While  it  might  be 
shown,  perhaps,  that  the  making  of  an  award  was  defeated  by 
appellant's  refusal  to  select  an  arbitrator  to  take  the  place  of 
one  chosen  but  unable  to  serve,  it  is  sufficient  to  say  that  no 
award  was  made,  and  until  an  award  was  made,  the  authority 
of  the  arbitrators  was  subject  to  revocation  by  either  party  to 
the  submission:  Morse  on  Arbitration,  230,  and  cases  cited. 
It  was  not  known  that  Mr.  Dryer,  one  of  tlie  arbitrators 
named,  would  ever  be  able  to  act,  and  appellees  were  not 
bound  to  allow  the  statute  of  limitations  to  run  against  their 
lien  because  of  his  inability  to  perform  the  duty,  or  because 
appellant  refused  to  agree  to  the  substitution  of  another  arbi- 
trator. The  institution  of  the  mechanic's  lien  proceedings  was, 
by  implication,  a  revocation  of  the  agreement  to  arbitrate: 
Morse  on  Arbitration,  236. 

No  question  is  made  as  to  the  amount  found  by  the  court  to 
be  due  the  several  lienors,  and  we  are  unable  to  perceive  any 
such  error  in  this  record  as  will  authorize  a  reversal,  and  the 
judgment  of  the  appellate  court  will  be  affirmed. 


Mechanics'  Liens. — The  Lien  Attaches  to  What  Estate:  Lyon  v. 
McGuffy,  4  Pa.  St.  12(5;  45  Am.  Dec.  675,  and  extended  note  C78-(!S0;  note 
to  Loonie  v.  Uogan,  61  Am.  Dec.  (i97;  Smith  Bridge  Co.  v.  Bowman,  41  Ohio 
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St.  37;  52  Am.  Rep.  67;  Grnhan  v.  Mt.  Sterling  Coal  Road  Co.,  14  Bush, 
425;  2  Am.  Rep.  412;  Tuttle  v.  Ilovoe,  14  Minn.  145;  100  Am.  Dec.  205,  and 
note  211,  with  cases  there  collected;  Oalbreath  v.  Davidson,  25  Ark.  490;  99 
Am.  Dec.  233,  and  note  230;  Broion  v.  Wyman,  5G  Iowa,  452;  41  Am.  Rep, 
117;  Neilson  v.  Iowa  etc.  R.  R.  Co.,  21  Iowa,  184;  33  Am.  Rep.  124;  Slrycker 
T.  Cassidy,  70  N.  Y.  50;  32  Am.  Rep.  262,  and  note  264;  Drew  v.  J/cwon,  81 
111.  498;  25  Am.  Rep.  288;  Pennsylvania  etc.  R.  R.  Co.  v.  Leiiffer,  84  Pa.  St. 
168;  24  Am.  Rep.  189;  La  Crosse  etc.  R.  R.  Co.  v.  Vanderpool,  11  Wis.  119; 
78  Am.  Dec.  C91,  and  note  694.  But  a  mechanic's  lien  cannot  be  acquired 
against  the  property  of  an  infant,  becatise  an  infant  cannot  make  a  ralid  con- 
tract, and  a  lieu  implies  one:  Alvey  v.  Reed,  115  Ind.  148;  7  Am.  St.  Rep. 
418.  A  mechanic's  lien  for  repairing  a  sidewalk  is  not  enforceable  against 
the  adjacent  lot  under  the  code  of  Iowa:  Coenen  v.  Staub,  74  Iowa,  32;  7  Am. 
St  Rep.  470,  and  note  471;  compare,  also,  the  Minnesota  case,  Pratt  t.  Dun- 
can, 36  Minn.  545;  1  Am.  St.  Rep.  697.  The  lien  of  a  mechanic  will  attach, 
although  the  owner  of  tho  lots  upon  which  the  houses  are  built  has  only  an 
equitable  interest;  and  where  houses  are  erected  for  a  person  who,  after  the 
work  has  begun,  changes  his  interest  from  that  of  owner  in  fee-simple  to  a 
leasehold  interest,  a  mechanic  may  elect  to  file  his  claim,  and  maintain  a  lien 
against  tho  lesser  interest:  Ooldheim  v.  Clark  Je  Co.,  68  Md.  498.  A  woman 
canuot  defeat  a  mechanic's  lien  by  setting  up  that  she  was  a  married  woman 
at  the  time  the  improvements  were  made  on  her  lot,  and  that  they  were 
made  by  order  of  her  husband,  and  without  her  consent  in  writing:  Neeley  v. 
Searighi,  113  Ind.  316.  Where  the  plaintiff  furnished  materials  for  a  build- 
ing, erected  by  defendants  on  a  certain  village  lot,  in  pursuance  of  a  contract 
with  them  jointly  made  by  them  with  him,  and  tho  title  was  then  in  a  third 
party,  and  shortly  prior  to  tho  completion  of  the  building  one  of  the  defend- 
ants transferred  his  interest  to  the  others,  and  the  title  to  the  lot  was  after- 
wards conveyed  to  them  also,  tho  plaintiff  was  entitled  to  his  lien  against  the 
building  and  lot,  and  the  defendants  were  estopped  from  denying  ownership 
aud  title  therein:  Colmaii\.  Goodnow,  36  Minn.  9.  In  the  construction  of 
a  building  for  a  hotel,  everything  of  a  permanent  character  which  will 
pass  as  a  part  of  the  freehold,  and  which  is  reasonably  necessary  to  equip  it 
for  hotel  purposes,  is  such  a  part  of  the  building  as  comes  within  the 
mechanic's  lieu  law  of  Pennsylvania  of  183C:  Dimmick  v.  Cook  Co.,  115  Pa. 
St.  573.  To  entitle  a  mechanic  to  a  lien  upon  the  general  estate  of  a  married 
woman  for  improvements  made  by  him  thereon,  he  must  allege  and  show 
that  the  improvements  were  necessary  for  the  comfort  of  the  married 
womaa  and  her  family:  Roberts  v.  Riggs,  84  Ky.  251.  Mechanics'  liens  un- 
der thu  btatute  are  specific,  and  they  extend  only  to  the  particular  building, 
btructure,  or  erection  whereon  the  materials  were  used  or  the  labor  per- 
formed; and  a  fence  and  the  house  inclosed  by  it  arc  separate  struc- 
tures, and  liens  claimed  against  them  must  be  for  materials  used  in  or  work 
done  upon  each  respectively:  Kezartee  v.  Marks,  15  Or.  529.  A  mechanic's 
lien  attaches  only  to  the  estate  of  the  person  for  whom  the  building  is 
erected,  and  where  the  materials  are  furnished  for  the  owner  of  an  equitable 
estate  only,  and  a  claim  is  filed  against  the  owner  of  the  legal  title,  it  can- 
not be  sustained  without  evidence  that  the  defendant  owns  also  tho  in- 
terest of  the  person  for  whom  the  building  was  erected:  Weatvr  v.  Shuler, 
118  Pa.  St.  634.  When  the  title  to  the  house  and  the  title  to  the  land  are  in 
different  persons,  and  the  notice  specifies  the  name  of  the  owner  of  the  build- 
ing, bat;  not  tho  land-owuer,the  lieu  wiil  attach  to  the  building,  but  not  to  the 
land:  Ki-zarte'-  v.   Marks,   15  Or.    529.     A  homestead  is  not  exempt  from  a 
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mechanic's  lien  for  the  ralue  of  lumber  furnished  to  improve  it:  Anderson 
V.  Seamans,  49  Ark.  475. 

Arbitbation.  —  Submissions  to  Arbitration  are  Revocable  in  their 
nature,  and  the  parties  cannot  make  that  irrevocable  which  is  of  its  own  na- 
ture revocable:  People  v.  Naahy  111  N.  Y.  310;  7  Am.  St.  Rep.  747,  and  note 
751. 


Wabash,  St.  Louis,  and  Pacific  Kailway  Com- 
pany V,  McDougall. 

[126  Illinois,  HI.] 

LmiTATiON  op  Attorney's  Power  to  Bind  his  Client  bt  Stipulatiow. 
—  An  attorney  employed  by  a  railway  company  in  proceedings  to  caor 
demn  land  for  a  right  of  way  has  no  power  to  bind  the  company  by  hia 
stipulation  or  agreement  as  to  the  plan  of  constructing  the  road,  wher* 
no  special  authority  has  been  given  him  to  do  so. 

Evidence  on  Question  not  in  Issue  Inadmissible.  —  Where  a  railway 
company,  after  changing  the  construction  of  its  road  from  an  embank- 
ment to  a  trestle-bridge,  files  its  petition  for  a  second  condemnation  of 
land,  without  averring  therein  any  intended  change  in  the  construction, 
evidence  that  the  opening  in  the  embankment  was  not  intended  to  be 
and  remain  permanent  is  inadmissible,  and  should  be  excluded.  To 
render  such  evidence  admissible,  the  company  should  have  averred  in 
its  petition  that  it  proposed  to  readopt  the  original  plan  of  construction, 
and  supported  such  averment  by  introducing  plans  to  be  incorporated 
into  the  record. 

Evidence  of  Injury  to  Property,  when  Inadmissible  in  Condemnation 
Proceedings.  —  In  a  proceeding  for  the  assessment  of  damages  to  land 
damaged,  but  not  taken,  by  a  change  in  the  construction  of  a  railroad 
by  the  erection  of  a  bridge  over  an  opening  in  an  embankment,  which 
had  been  made  by  a  flood,  evidence  that  by  reason  of  such  opening  a 
house  of  the  defendant  was  carried  off  by  the  water,  and  a  levee  built  by 
him  was  destroyed,  is  calculated  to  lead  the  jury  to  believe  that  such 
injuries  were  proper  elements  of  damages  to  be  considered  by  them  ia 
framing  their  verdict,  and  should  therefore  be  excluded.  If  the  sole  ob- 
ject of  introducing  such  evidence  is  to  illustrate  the  force  with  which 
the  water  passed  through  the  opening,  it  should  be  so  limited  when 
offered. 

Party  cannot  Complain  op  Improper  Exclusion  of  Evidence  where, 
after  it  is  excluded,  the  objection  is  withdrawn,  and  there  is  nothing  in 
the  record  to  show  that  it  could  not  have  been  introduced  as  well  after 
the  objection  to  it  was  withdrawn  as  when  it  was  first  offered. 

Land-owner  has,  without  Contract,  No  Right  of  Property  in  Rail- 
road Embankment,  nor  any  right  to  compel  the  railway  company  to 
maintain  such  embankment  as  part  of  a  levee  built  to  protect  his  land* 
from  overflow,  and  if  a  part  of  such  embankment  is  carried  away  by  a 
flood,  and  the  company  builds  a  bridge  over  the  opening  instead  of  re- 
pairing the  break,  and  then  files  its  petition  for  condemnation  of  landa 
required  for  the  construction  and  operation  of  its  road  built  on  the  plan 
adopted  by  the  change,  the  land-owner  cannot  recover  for  loss  resulting 
to  him  from  the  removal  of  the  embankment  built  by  the  company. 
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I.N'CREASF.D   OR   ADDHIONAL    InJURT    CaUSED   BY    ALTERATION   IS    MeA-SOKK 

OP  Dabiages  to  land-owner  for  land  not  taken,  but  injured,  in  a  proceed- 
ing for  reassessment  of  damages,  where  a  railroad  company  makes  a 
change  in  the  plan  of  constructing  its  road  after  it  has  been  built. 

Measure  of  Damaged  ik  Original  Proceedings  to  Condemn  LauND  fob 
Railhoad  is  tho  difference  between  the  value  of  the  land  as  a  whole  be- 
fore and  after  the  construction  of  the  road  built  according  of  the  plan 
proposed. 

Ow.NER  OF  Land  Taken  for  Railroad  mat  Demand  New  Assessment  a« 
to  increased  damages,  if,  after  his  damages  have  been  assessed,  a  change 
is  made  in  the  plan  of  construction  of  the  road  involving  more  damages 
to  his  laud. 

Benefits  to  Part  of  Tract  of  Land  Injured  bt  Change  of  Plan  of 
construction  of  a  railroad  must  be  considered  in  reduction  of  damages 
for  injury  to  another  part  of  the  tract. 

Verdict  may  State  Amount  of  Damages  in  Gross  Sum,  and  need  not 
describe  the  lands  for  which  damages  are  awarded,  in  a  proceeding  to 
condemn  land  for  a  railroad. 

Condemnation  proceeding,  by  which  the  plaintiff  in  error 
seeks  to  obtain  a  right  of  way  over  the  defendants'  land. 
Before  the  filing  of  this  petition,  another  company  had  con- 
structed and  operated  a  railroad  over  the  land  sought  to  be 
condemned,  which  railroad  the  plaintiff  had  purchased  and 
was  operating  when  it  filed  its  petition.  The  defendants,  by 
cross-petition,  claimed  damages  for  injury  to  adjacent  lands, 
averring  that  the  railroad  divided  a  farm  of  about  five  hun- 
dred acres  diagonally,  leaving  one  hundred  and  sixty  acres 
northeast  and  the  remainder  southwest  of  the  road;  that  the 
grade  of  the  road-bed  acted  as  a  dam  against  water  flow- 
ing from  the  one  hundred  and  sixty  acres,  thus  overflowing 
and  submerging  it;  that  by  reason  of  openings  and  bridges  in 
the  grade  the  lands  southwest  thereof  were  washed  and  over- 
flowed, and  that  by  inconvenience  in  passing  from  one  part  of 
said  farm  to  the  other,  caused  by  said  grade  and  the  operation 
of  the  railroad,  all  of  said  lands  were  damaged.  On  the  trial 
on  this  petition  and  cross-petition,  there  was  a  verdict  and 
judgment  for  the  defendants  for  $4,134.50,  from  which  the 
plaintiff  appealed  to  this  court:  See  the  case  reported  in  118 
111.  229.  The  record  in  that  case  showed  that  when  the  road 
was  built,  one  Bennett  owned  all  the  lands  in  question,  but 
that  after  the  plaintiff  became  the  owner  of  the  road  and  the 
defendanl;^  bought  the  land  from  Bennett,  a  break  of  some 
350  feet  in  length  took  place  in  the  embankment  during  a 
flood,  and  instead  of  refilling  the  break,  the  plaintiff  put 
a  bridge  in  the  opening,  and  since  maintained  it.  It  was 
held   in  that   case   that  whatever  damage  was  done  to  the 
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lands  by  reason  of  the  original  construction  of  the  road  ac- 
crued to  Bennett,  and  not  to  the  defendants,  as  held  in 
the  court  below,  and  for  that  reason  the  judgment  was  re- 
versed. But  as  it  appeared  that  a  change  in  the  plan  of  con- 
struction in  the  grade  had  been  made  after  the  title  vested  in 
the  defendants,  it  was  held  that  they  could  recover  for  any 
increased  damages  caused  by  the  change,  and  the  cause  was 
remanded  for  further  proceedings  in  accordance  with  that 
decision.  The  defendants  thereupon  filed  on  amended  cross- 
petition,  basing  their  whole  claim  for  damages  to  lands  not 
taken  on  the  change.  In  it  they  alleged  generally  that  the 
land  is  injured  by  the  alteration;  but  the  specific  claim  is, 
that  so  much  of  the  land  as  lies  below  or  southwest  of  the 
grade  is  thereby  overflowed,  covered  with  drift,  etc.;  that 
levees  constructed  thereon  had  been  washed  out,  and  the  build- 
ing of  others  made  impracticable.  Plaintiff's  attorneys  then 
filed  the  stipulation,  purporting  to  be  an  agreement  on  its  part 
to  restore  the  embankment  to  its  original  plan,  and  so  main- 
tain it.  But  on  defendants'  motion  it  was  stricken  from  the 
files.  Other  facts  necessary  to  an  understanding  of  the  case 
are  stated  in  the  opinion. 

G.  B.  Burnett,  for  the  plaintiff  in  error. 

N.  W.  Branson  and  Edward  Lanning,  for  the  defendants  in 
error. 

Wilkin,  J.  The  paper  denominated  a  stipulation  was 
properly  stricken  from  the  files.  It  was  not,  in  any  sense, 
an  amendment  to  the  original  petition,  as  contended  in  argu- 
ment, nor  was  it  filed  as  such.  It  was  not  a  plan  or  proposed 
plan  of  construction  proper  to  be  incorporated  in  the  record, 
and  therefore  Railroad  Co.  v.  Kidder,  21  111.  131,  and  other 
like  cases  cited  have  no  application.  No  argument  or  cita- 
tion of  authorities  is  needed  to  show  that  attorneys  employed 
to  represent  the  company  on  the  trial  could  not  bind  it  by 
their  agreement  as  to  the  plan  of  constructing  its  road.  It  is 
not  claimed  that  they  were  given  any  such  special  authority. 

The  evidence  which  plaintiff  sought  to  introduce  for  the  pur- 
pose, as  is  claimed,  of  showing  that  tlie  opening  was  not  in- 
tended to  bo  permanent,  was  incompetent  as  offered,  and  the 
court  ruled  properly  in  excluding  it.  No  offer  was  made  to 
prove,  by  proper  evidence,  that  the  company  intended  to  change 
the  plan  upon  which  the  road  is  at  present  constructed.  For 
anjrthing  appearing  in  the  offer  of  proof,  the  company  may 
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have  intended,  after  ascertaining  the  action  of  the  water,  to 
leave  it  just  as  it  now  is,  or  even  so  change  it  as  to  in- 
crease the  injury.  Having  built  the  bridge,  and  maintained 
it  as  a  part  of  the  structure  of  its  road  for  nearly  three  years, 
and  liaving  filed  its  petition  to  condemn,  making  no  averment 
whatever  of  an  intended  or  proposed  change  in  the  construc- 
tion, it  was  not  competent  for  plaintiff  to  prove  merely  that 
it  did  not  intend  the  opening  to  bo  and  remain  permanent.  If 
it  had  amended  its  petition  so  as  to  properly  aver  that  it  pro- 
posed to  readopt  the  original  plan  of  construction,  and  had 
supported  it  by  the  introduction  of  plans  to  be  incorporated 
in  the  record,  the  question  as  to  whether  or  not  the  opening 
should  be  treated  as  a  permanent  part  of  the  construction 
would  have  been  raised.  On  the  present  state  of  the  plead- 
ings, no  such  issue  is  presented. 

The  evidence  introduced  by  the  defendants  to  prove  an  in- 
jury to  their  house  and  levees  was  calculated  to  lead  the  jury 
to  believe  that  such  injuries  were  proper  elements  of  damages 
to  be  considered  in  making  their  verdict,  and  should  therefore 
have  been  excluded.  If  the  sole  object  of  its  introduction  was 
to  illustrate  the  force  with  which  water  passed  through  the 
opening,  as  is  now  contended,  it  should  have  been  so  limited 
when  offered. 

There  was  manifest  error  in  refusing  to  allow  plaintiff  to 
show  that  the  alteration  benefited  the  160  acres  above  the 
grade.  There  is  nothing,  however,  in  the  record  to  show  that 
the  testimony  on  that  question  could  not  have  been  intro- 
duced as  well  after  the  objection  was  withdrawn  as  when  it  was 
first  offered.  Therefore,  if  injury  resulted  to  plaintiff  for  want 
of  such  evidence,  it  was  self-imposed,  and  it  cannot  complain. 

The  question  raised  on  the  assignment  of  errors  as  to  giving 
and  refusing  instructions  involves  a  decision  as  to  the  cor- 
rectness of  the  rule  adopted  by  the  trial  court  for  the  measure 
of  damages.  The  lands  in  question  border  on  the  Sangamon 
River,  and  arc,  and  always  have  been,  subject  to  frequent  over- 
flow. There  is  no  proof  as  to  their  value  immediately  prior 
to  the  construction  of  the  railroad;  but  it  does  appear  that 
Bennett,  the  grantor  of  defendants,  purchased  the  entire  tract 
from  the  county  as  overflowed  land  for  one  thousand  dollars, 
and  it  is  clear,  from  all  the  proof,  that  without  levees  to  pro- 
tict  it  against  the  frequent  freshets  from  the  Sangamon  River, 
it  is  of  but  little  value.  After  defendants  purchased,  and 
before  the  break  in  the  grade  of  the  road-bed,  they  built  a 
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single  line  of  levee  from  a  point  of  high  ground  on  the  west, 
near  the  river,  extending  in  an  easterly  direction,  to  and  con- 
necting with  the  railroad  embankment,  whereby  they  effectu- 
ally leveed  280  acres  of  that  part  of  the  farm  situated  below 
or  southwest  of  the  road.  On  this  trial,  defendants  confined 
their  proof  of  damages  to  this  280  acres,  and  all  the  witnesses 
who  make  any  estimate  as  to  the  amount  of  damages  do  so 
by  giving  their  opinion  as  to  the  difference  in  value  of  that 
280  acres  before  and  after  the  change  complained  of  was 
made,  or  with  the  above-mentioned  levee  and  without  it.  For 
instance,  the  defendant  Hamilton,  in  his  evidence,  says: 
"  The  fair  market  value  of  the  land  below  this  railway  em- 
bankment, and  within  the  line  of  our  levee,  at  the  time  the 
opening  in  the  embankment  was  made,  I  think  is  twenty- 
five  dollars  an  acre.  After  the  opening  was  made,  I  do  not 
think  it  was  worth  more  than  ten  dollars  an  acre.  I  figure 
this  difference  upon  280  acres,  and  the  difference  per  acre 
was  fifteen  dollars."  On  cross-examination,  as  to  this  esti- 
mate, he  says:  "  I  took  into  account  the  levee  there,  and  its 
connection  with  the  embankment,  and  our  use  of  the  em- 
bankment as  a  part  of  the  levee."  While  it  is  true  that 
some  of  the  witnesses  speak  of  the  increased  force  with  which 
water  is  thrown  upon  the  land  below,  and  the  impractica- 
bility of  making  levees  with  the  opening  in  the  grade,  as 
elements  of  damages  occasioned  by  the  change,  they  make  no 
estimate  on  that  basis,  nor  do  they  furnish  such  facts  as  would 
enable  a  jury  to  do  so,  except  on  the  theory  adopted  by  Mr. 
Hamilton. 

The  court  charged  the  jury,  in  the  third  and  fourth  instruc- 
tions given  on  behalf  of  defendants,  that  "  the  proper  measure 
of  damages  for  land  damaged,  but  not  taken,  is  the  difference 
between  the  market  value  of  the  land  before  and  after  the  act 
of  the  railroad  company  which  occasioned  the  damage";  that 
"  the  damages  to  be  awarded  to  the  defendants  is  the  differ- 
ence between  the  value  of  the  land  so  damaged  before,  and 
the  value  of  said  land  after,  the  break  was  made."  Plaintiff 
asked  an  instruction  (numbered  6  in  its  series)  which  would, 
in  effect,  have  informed  the  jury  that,  in  assessing  defendants' 
damages,  they  should  not  take  into  consideration  the  fact  that 
but  for  said  opening  defendants  might  maintain  a  levee  by 
attaching  the  same  to  the  railroad  embankment,  and  use  it  as 
a  part  of  such  levee  to  protect  their  land  from  overflow;  but 
the  court  refused  to  give  it.     From  the  evidence,  and  the  giv- 
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ing  and  refusing  of  the  above-mentioned  instructions,  it  if» 
manifest  that  defendants  were  allowed  to  recover,  not  only  for 
the  injury  to  their  land  occasioned  by  the  construction  and 
operation  of  a  railroad  built  on  the  plan  adopted  by  the 
change,  but  for  loss  resulting  to  them  from  the  removal  of 
an  improvement  put  on  the  land  by  the  plaintiff,  or  the  com- 
pany from  which  it  purchased.  Something  is  said  in  the 
argument  about  a  contract  by  which  defendants  had  a  right 
to  use  the  railroad  embankment  as  part  of  their  levee;  but 
there  is  no  proof  of  an  agreement  between  them  and  the  plain- 
tiff which  would  vest  in  them  an  interest  in  the  embankment, 
or  a  legal  right  to  compel  plaintiff  to  maintain  it;  nor  did  the 
law,  in  view  of  the  circumstances  under  which  it  was  built, 
give  them,  as  owners  of  the  land,  any  right  of  property  therein: 
Chicago  etc.  R.  R.  Co.  v.  Goodwin^  111  111.  273;  Ellis  \.  Rock 
Island  etc.  R.  R.  Co.,  125  Id.  82. 

There  is  no  claim,  on  behalf  of  defendants,  that  the  change 
in  construction  was  a  wrongful  or  negligent  act,  and  if  there 
was,  there  could  be  no  recovery  by  them  in  this  proceeding 
for  such  wrong  or  negligence.  It  will  be  seen,  by  reference  to 
the  former  opinion  herein,  that  the  case  on  this  trial  is  to  be 
treated  simply  as  a  proceeding  for  reassessment  of  damages 
as  to  the  land  not  taken  but  injured,  and  that  the  measure  of 
defendants'  damages  is  the  increased  or  additional  injury,  if 
any,  caused  by  the  alteration.  In  an  original  proceeding  to 
condemn,  the  measure  of  damages  is  the  difference  between 
the  value  of  the  land,  as  a  whole,  before  and  after  the  con- 
struction of  the  road  built  according  to  the  plan  proposed: 
Chicago  etc.  R.  R.  Co.  v.  Francis,  70  111.  238;  Page  v.  Chicago 
etc.  R'y  Co.,  70  Id.  324;  Eherhart  v.  Chicago  etc.  R'y  Co.,  70  Id. 
347;  Dupuis  v.  Chicago  etc.  R'y  Co.,  115  Id.  97;  Chicago  etc. 
R.  R.  Co.  X.  Bowman,  122  Id.  595.  As  to  these  lands,  such 
damages  accrued  to  Bennett,  as  heretofore  decided.  If,  after 
damages  have  been  assessed,  or  settled  by  agreement,  a  change 
in  the  plan  of  construction,  involving  more  damages,  is  made, 
the  owner  may  demand  a  new  assessment  as  to  such  increased 
damages:  Mills  on  Eminent  Domain,  219.  To  the  same  effect 
is  the  holding  in  the  former  decision  herein.  The  proper  in- 
quiry, on  this  trial,  was,  whether  or  not  the  lands  in  question, 
as  a  whole,  were  damaged  more  by  the  railroad  built  on  its 
present  plan  than  they  were  as  it  was  first  constructed,  and  if 
they  were,  to  determine  the  amount  of  such  increased  dam- 
ages. 
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"\Vc  think  the  giving  of  defendants'  third  and  fourth  instruc- 
tions, and  thx)  refusal  of  plaintiff's  sixth,  was  error. 

The  giving  of  defendants' first  instruction  was  also  error. 
By  it  the  jury  were  instructed  that  if  they  should  find  that 
the  alleged  change  was  made,  and  that  by  means  thereof  the 
lands  of  defendants  below  and  adjoining  the  railroad  were 
damaged,  then  the  defendants  are  entitled  to  just  compensa- 
tion for  the  damages  so  done  to  their  said  land.  There  is 
some  evidence  in  the  record  tending  to  show  that  the  160^ 
acres  above  the  road  was  benefited  by  the  change;  yet  thi» 
instruction  takes  the  consideration  of  such  benefits  from, 
the  jury  entirely,  and  confines  their  inquiry  to  the  280  acres 
which  was  damaged.  As  already  stated,  and  as  will  be- 
seen  from  Page  v.  Chicago  etc.  R'y  Co.,  supra,  and  other 
cases  above  cited,  the  measure  of  damages  in  such  a  pro- 
ceeding, as  to  lands  injured  but  not  taken,  is  the  difference 
in  the  value  of  the  property,  as  a  whole,  before  and  after  the 
construction  of  the  road,  and  therefore,  even  if  it  had  been 
proper  to  allow  defendants  damages  for  being  deprived  of  the 
use  of  the  embankment  as  a  levee  to  the  280  acres,  the  bene- 
fits to  other  portions  of  the  farm  should  have  been  considered 
in  reduction  of  such  damages.  The  amended  cross-petition 
did  not  have  the  effect  of  confining  the  inquiry  to  the  lands 
below  the  road,  as  counsel  assume.  The  trial  below  seems  to. 
haye  been  conducted  throughout  as  a  proceeding  in  the  nature^ 
of  an  action  for  damages  resulting  to  the  280  acres  by  reason 
of  a  negligent  or  wrongful  failure  on  the  part  of  plaintiff  to» 
properly  maintain  its  embankment,  rather  than  a  proceeding, 
to  ascertain  just  compensation  under  the  eminent-domain 
laws  of  this  state. 

Under  the  last  assignment  of  error,  it  is  insisted  that  the 
verdict  is  fatally  defective,  because  it  finds  a  gross  sum  to  be 
paid  defendants,  instead  of  compensation  and  damages  sepa-^ 
rately,  and  in  failing  to  describe  the  land.  The  authorities- 
cited  in  support  of  this  position  are  not  in  point.  They  sim- 
ply hold  that  the  verdict  in  such  proceeding  must  conform  to 
the  requirements  of  the  law  under  which  it  is  had.  We  find 
nothing  in  our  present  statute  requiring  a  more  definite  or 
Bpecific  finding  by  the  jury  than  is  here  returned.  The  ver- 
dict is  sustained  by  Peoria,  P.  &  J.  R.  R.  Co.  v.  Peoria  &  S. 
R.  R.  Co.,  66  111.  174,  and  Illinois  etc.  R.  R.  Co.  v.  Mayrand,  95 
Id.  691. 
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For  the  errors  indicated,  the  judgment  of  the  circuit  court 
must  be  again  reversed,  and  the  cause  remanded. 


Attorney  and  Client  —  Powers  of  Attorneys  —  Delegation  of  Au- 
thority—  Stipulations  as  to  Conduci'  of  the  Trial  —  Admissions  — 
Execution  of  Bonds — Power  to  Dismiss;  to  Compromise;  to  Entee 
Retraxit;  to  Confess  Judgment;  to  Prosecute  Appeal;  to  Pboceku 
after  Judgment,  etc.:  See  extended  note  to  Clark  v.  Randall,  70  Am.  Dec. 
^50-265;  Kirk'n  Appeal,  30  Am.  Rep.  358-301.  A  solicitor  baa  no  authority 
under  his  general  retainer  to  surrender  any  substantial  right  of  his  client, 
and  a  disclaimer  intended  to  operate  as  a  release  must  bo  signed  by  the  de- 
fendant himself,  and  his  signature  attested  by  a  competent  witness:  Dickeraon 
T.  IJodijcs,  43  N.  J.  Eq.  45.  While  an  attorney  may  not  have  authority  to 
accept  a  deed  for  mortgaged  land  in  satisfaction  of  a  judgment  of  foreclosure, 
*nd  bind  his  client  by  the  terms  of  the  conveyance,  yet  the  client  cannot, 
while  retaining  the  land,  repudiate  the  terms  of  the  conveyance  on  the  ground 
that  his  attorney  exceeded  his  authority:  Schleissman  v.  Kallenherg,  72  Iowa, 
342. 

Eminent  Domain.  —  The  Appropriation  of  a  Hiouway  for  Railway 
Purposes  Imposes  a  New  Servitude  thereon,  entitling  the  owner  of  the 
soil  to  compensation  for  the  new  use:  Hinchman  v.  Palerson  etc.  R.  R.  Co., 
17  N.  J.  Eq.  75;  80  Am.  Dec.  252;  Williams  v.  Neio  York  Central  R.  R.  Co., 
10  N.  Y.  97;  09  Am.  Dec.  051;  Imlay  v.  Union  Branch  R.  R.  Co.,  20  Conn. 
249;  08  Am.  Dec.  392;  compare  Attorney -General  v.  Metropolitan  R.  R.  Co., 
125  Mass.  515;  28  Am.  Rep.  204;  Perry  v.  Ncio  Orleans  etc.  R.  R.,  55  Ala. 
413;  28  Am.  Rep.  740.  When  private  property  has  been  once  taken  for  a 
«pecific  use  by  the  public  and  compensation  therefor  made,  it  should  not  be 
used  for  a  foreign  purpose  without  a  new  legal  takiug,  but  it  may  l>e  applied 
to  any  new  mode  of  user  tending  to  the  primary  or  general  purpose:  Fulton  v. 
Short  etc.  R'y  Co.,  85  Ky.  040;  7  Am.  St.  Rep.  019.  See  extended  note  to 
Sheehy  v.  Kansas  City  Cable  R'y  Co.,  94  Mo.  574,  4  Am.  St.  Rep.  399-405,  for 
general  discussion  on  damages  and  compensation  for  public  use  of  private 
property;  also  see  Pennsylvania  R.  R.  Co.  v.  Marchanl,  119  Pa.  St.  541;  4 
Am.  St.  Rep.  059,  and  note  009;  Potts  v.  Pennsylvania  etc.  R.  R.  Co.,  119  Pa. 
St.  278;  4  Am.  St.  Rep.  040,  and  note  050;  Ohio  <t  M.  R'y  Co.  v.  WacJiler, 
123  111.  440;  5  Am.  St.  Rep.  532,  and  note  537-540. 

Eminent  Domain.  — Me.\sure  of  Damages  —  Rule  for  the  Estimation 
of:  LiUk  Rock  etc.  R.  R.  Co.  v.  Woodruff,  49  Ark.  381;  4  Am.  St.  Rep.  51,  and 
note;  Pennsylvania  R.  R.  Co.  v.  Lippincoit,  110  Pa.  St.  472;  2  Am.  St.  Rep. 
618,  and  note  023;  Winomietc.  R.  R.  Co.  v.  WaUlron,  11  Minn.  515;  88  Am.  Dec. 
100,  and  note  113;  Toledo  etc.  R'y  Co.  v.  Dtlroil  etc.  R.  R.  Co.,  02  Mich.  504; 
4  Am.  St.  Rep.  875,  and  note;  Indiana  etc.  R'y  Co.  v.  Allen,  113  lud.  308;  3 
Am.  St.  Rep.  050.  In  considering  the  benefits  accruing  to  tliat  portion  of  a 
tract  of  land  not  taken  under  condemnation  proceedings  for  a  public  use, 
only  such  benefits  as  result  directly  and  peculiarly  to  the  particular  tract  are 
to  be  taken  into  consideration  in  determining  the  damages:  Whitely  v.  JUis- 
tissippi  Water  etc.  Co.,  38  Minn.  523.  In  the  abses.smoiit  of  damages  for  land 
taken  by  a  municipality,  evidence  of  the  cost  of  a  recent  addition  to  the  house 
thereon  is  not  admissible;  but  evidence  ofTered  on  the  part  of  the  municipality 
ot  tho  price  at  whicli  neighboring  estates  i;i  ilio  same  fctroet  with  buildings 
thereon  were  sold  a  few  months  after  the  taking,  in  absence  of  proof  that  the 
building-!  were   dissimilar,  and  it  further   appearing   that   the   taking   had 
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been  really  a  benefit  by  way  of  increase  in  value  to  the  property,  was  adniis- 
sible:  Patch  v.  City  of  Boston,  146  Mass.  152.  In  a  proceeding  for  condemna- 
tion of  land  for  a  right  of  way  for  a  railway,  the  court  correctly  instructed 
the  jury  that  in  considering  the  compensation  to  be  paid  for  the  laud 
taken  they  should  fix  the  actual  cash  valuo  of  the  land  when  taken,  and  in 
so  doing  they  must  not  consider  the  price  at  which  the  property  would  sell 
for  under  extraordinary  circumstances,  but  its  fair  cash  market  value  if  sold 
in  the  market  under  ordinary  circumstances,  for  cash,  and  not  on  time,  assum- 
ing that  the  owner  was  willing  to  sell,  and  there  was  a  purchaser  equally  de- 
sirous of  buying:  Brown  v.  Calumet  R.  R'y  Co.,  125  111.  G64. 

Evidence.  —  Circumstances  uaving  No  Direct  Connection  with  the 
Case  should  not  be  admitted  as  evidence:  Dupree  v.  State,  33  Ala.  380;  73 
Am.  Dec.  422;  Slulling  v.  Carson,  27  Md.  175;  92  Am.  Dec.  C32.  Evidence  ia 
inadmissible  to  prove  facts  not  alleged  in  the  pleadings:  Winston\.  Taylor, 
28  Mo.  82;  75  Am.  Dec.  112;  Baswell  v.  Goodwin,  31  Conn.  74;  81  Am.  Dec. 
169;  Maynard  v.  Fireman  a  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec.  672;  Finley  v. 
Quirk,  9  Minn.  194;  86  Am.  Dec.  93;  Price  v.  Tyson,  3  Bland,  392;  22  Am. 
Dec.  279. 


McDonald  v.  People. 

ri26  Illinois,  150.] 

Evert  Person  Charged  with  Crime  is  Entitled  to  Fair  and  Impar- 
tial Trial;  and  it  is  the  duty  of  the  courts  to  see  that  the  guaranty  of 
such  a  trial,  conferred  by  the  laws  upon  every  citizen,  shall  be  upheld 
and  sustained. 

While  Much  Latitude  is  Always  Allowed  Counsel  in  Statement  or 
Argument  of  a  case,  there  are  bounds  which  ought  not  to  be  tran- 
scended. As  a  general  rule,  a  full  statement  of  the  facts  expected  to 
bo  proved  on  the  trial,  with  a  statement  of  the  law  relied  upon,  is  suf- 
ficient. 

Attorney  for  People  should  not  be  Allowed  to  Bring  before  Jury, 
in  his  opening  statement,  matters  with  which  they  have  nothing  to  do, 
such  as  the  force,  efi'ect,  or  office  of  exceptions  that  may  be  taken  by 
defendant's  counsel  during  the  trial,  the  fact  that  the  defendant  has 
applied  for  a  change  of  venue,  or  the  fact  that  the  law  has  been  so 
changed  that  a  defendant  may  testify  in  his  own  behalf;  nor  should  he 
be  permitted  to  state  to  the  jury  that,  in  case  the  defendant  is  found 
guilty,  he  has  a  right  to  an  appeal  to  the  supreme  court,  whose  judges 
will  consider  whether  or  not  they  will  grant  him  a  new  trial;  or  to  ridi- 
cule to  the  jury  the  laws  of  the  state  under  which  criminals  are  tried. 
And  when  objection  is  made,  he  should  be  compelled  to  confine  his 
argument  to  a  consideration  of  such  matters  as  properly  pertain  to  the 
case  under  the  evidence. 

Where  Bill  of  Particulars  is  Furnished  in  Criminal  Case,  the  evi- 
dence to  establish  a  conviction  must  be  confined  to  the  specifications 
therein  contained.  And  where,  in  the  trial  of  an  indictment  for  a  con- 
spiracy to  defraud  a  county  by  means  of  fraudulent  bills  for  labor  and 
materials,  the  prosecution,  by  order  of  the  court,  furnishes  a  bill  of  par- 
ticulars relating  only  to  bills  for  work  and  materials  for  tho  normal 
school,  it  ia  error  to  permit  the  prosecution  to  give  evidence  of  other 
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bills  for  labor  and  materials  for  the  court-honse,  insane  asylnm,  infirm- 
ary, and  hospital,  the  bills  relating  to  these  different  institutions,  and 
the  fraudulent  pretenses  relating  thereto,  having  no  immediate  or  dii^ect 
connection  with  each  other.  The  effect  of  the  bill  of  particulars  in 
such  case  is  to  narrow  the  issue  to  the  fraudulent  bills  relating  to  the 
normal  school,  and  to  exclude  evidence  of  all  others. 

Distinct  Overt  Acts  of  Conspiracy*  may  be  Given  in  Evidence  when 
the  issue  is  whether  the  accused  is  guilty  of  a  general  conspiracy;  and 
when  the  issue  is  whether  a  party  is  guilty  of  a  specific  overt  act  of 
conspiracy,  it  is  competent  to  give  in  evidence  other  overt  acts  of  con- 
spiracy, which  include,  or  are  dependent  upon,  or  constitute  a  part  of, 
the  res  (jestce  of  that  act;  but  to  prove  a  specific  overt  act,  it  is  not  ad- 
missible to  give  in  evidence  wholly  disconnected  and  independent  overt 
acts  having  no  other  relevancy  to  each  other  than  that  they  are  overt 
acts  of  the  same  parties. 

Where  General  Charge  in  Indictment  ls  Restricted  by  Bill  op  Pak- 
ncuLARS  furnished  to  the  defendant,  instructions  which  wholly  ignore 
such  restrictions  are  erroneous. 

Modification  of  Instruction  Erroneods  when.  —  Where,  notwithstand- 
ing the  fact  that  a  general  charge  of  conspiracy  in  an  indictment  is,  by 
a  bill  of  particulars  furnished  the  defendant,  restricted  to  transactions 
relating  to  the  normal  school,  evidence  as  to  transactions  relating  to 
other  institutions,  not  inseparably  connected  with  the  transactions  re- 
lating to  the  normal  school,  has  been  admitted  on  the  trial,  it  is  error  to 
strike  out  from  an  iustructiou  asked  by  the  defendant  these  words: 
"The  defendants  are  not,  in  this  case,  charged  with  conspiring  to  de- 
fraud the  county  by  bribing  county  commissioners  to  allow  exorbitant 
and  unjust  bills.  Neither  arc  they  upon  trial  for  conspiracy  to  defraud 
the  county  in  any  way,  in  any  transactions  other  than  those  relating  to 
the  repairs  at  the  normal  school." 

Indictment  for  coaspiracy.    The  opinion  states  the  case. 

C.  Bechoith  and  W.  S.  Forrest,  for  the  plaintiff  in  error. 

George  Hunt,  attorney-general,  Joel  M.  Longenecker,  state's 
attorney,  and  Stiles  and  Lewis,  for  the  people. 

Craig,  C.  J.  This  was  an  indictment  in  the  criminal  court 
of  Cook  County  against  Nicholas  Schneider,  William  J.  Mc- 
Garigle,  Frederick  Faber,  and  Edward  S.  McDonald,  in  which 
the  defendants  were  charged  with  a  conspiracy  to  obtain 
money  from  Cook  County  by  false  pretenses.  The  indict- 
ment contained  several  counts,  some  of  which  charge  a  con- 
■piracy  to  defraud  the  county  by  means  of  false  pretenses 
generally,  while  others  charge  a  conspiracy  to  defraud  the 
county  with  respect  to  repairs  at  the  normal  school.  At  the 
June  term,  1887,  of  the  criminal  court,  McGarigle  and  Mc- 
Donald were  tried,  jointly,  before  a  jury.  The  two  other  de- 
fendants, Schneider  and  Faber.  were  not  put  upon  trial,  but 
were  used  as  witnesses  by  the  people  against  McGarigle  and 
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McDonald.  The  jury  found  the  two  defendants  guilty,  and 
fixed  their  term  of  imprisonment  at  three  years  in  the  |)eni- 
tentiary.  Edward  S.  McDonald  alone  sued  out  this  writ  of 
error. 

.Various  errors  have  been  assigned,  and  elaborate  argu- 
ments have  been  filed  in  behalf  both  of  the  defendant  and  the 
people.  We  shall  not,  however,  undertake  to  follow  counsel, 
and  consider  all  the  questions  raised,  but  will  content  our- 
selves with  the  consideration  of  a  few  questions  which  are 
decisive  of  the  judgments  rendered  both  in  the  trial  and  ap- 
pellate courts. 

Every  person  charged  with  a  crime  is  entitled  to  a  fair  and 
impartial  trial,  —  a  trial  in  conformity  to  the  laws  of  the  state, 
—  and  it  is  a  duty  resting  upon  the  courts  to  see  that  this 
guaranty  conferred  by  the  laws  upon  every  citizen  is  upheld 
and  sustained.  A  fair  and  impartial  administration  of  the 
laws  is  one  of  the  most  sacred  rights  of  the  citizen,  —  one  that 
cannot  be  abridged  or  frittered  away.  In  looking  over  the 
record  before  us,  we  are  not  satisfied  that  the  defendant  Mc- 
Donald had  a  fair  and  impartial  trial  in  the  criminal  court. 
Improper  evidence  was  admitted,  the  instructions  to  the  jury 
did  not  lay  down  the  law  correctly,  and  other  irregularities 
occurred  during  the  trial  which  doubtless  led  to  the  verdict 
returned  by  the  jury.  Under  the  last  head  may  be  men- 
tioned the  opening  statement  of  the  case  to  the  jury  made  by 
the  counsel  for  the  people.  Much  latitude  is  always  allowed 
counsel  in  the  statement  or  argument  of  a  case  to  a  jury;  but 
there  are  bounds  which  ought  not  to  be  transcended.  As  a 
general  rule,  a  full  statement  of  the  facts  expected  to  be 
proven  on  the  trial,  with  a  statement  of  the  law  relied  upon, 
would  seem  to  be  sufficient;  but  here  the  court  ruled  that 
counsel  for  the  people  might  elect  the  manner  in  which  to 
make  his  opening.  He  was  allowed  to  talk  about  the  "  boodle 
prosecutions  in  New  York  City,"  to  discuss  and  explain  to  the 
jury  the  meaning  and  office  of  an  "  exception  "  entered  by 
counsel  for  defendant.  Among  other  things,  it  was  said 
"  that  the  object  of  taking  exceptions  was  to  get  error  in  the 
record;  that  everything  said  is  taken  down  by  the  stenog- 
raphers; that  in  case  the  defendants  are  found  guilty,  they 
have  a  right  to  take  an  appeal  to  the  supreme  court;  that  the 
whole  record  goes  up  to  the  supreme  court;  that  if  the  judge 
has  made  a  remark  which  he  ought  not  to  have  made,  and 
which  very  likely  he  has,  those  seven  wise  men  down  at  Ot- 
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tawa,  if  it  shall  appear  to  tbem  that  any  remark  was  made 
whKjh  might  have  prejudiced  the  cause  of  these  gentlemen  who 
have  been  found  guilty,  will  consider  whether  or  not  they  will 
grant  them  a  new  trial;  that  errors  may  be  run  all  through 
the  case."  The  counsel  for  the  people  also  informed  the  jury 
that  the  law  had  been  so  changed  that  any  defendant  might 
testify  in  his  own  behalf.  Objection  being  made  to  this  state- 
ment, and  overruled,  counsel  then  said:  ''There  is  another 
exception.  The  court  thinks  I  am  right,  or  he  would  tell  me 
to  vary  my  line  of  argument."  The  jury  were  also  told  that 
the  defendants  had  applied  for  a  change  of  venue  to  another 
county,  and  the  application  for  a  change  was  commented 
upon  at  length.  Other  matters  wholly  foreign  were  stated 
and  argued  to  the  jury.  Indeed,  full  liberty  was  given  coun- 
sel for  the  people  by  the  court  to  make  any  statement  he  saw 
proper  to  make,  whether  it  had  any  legitimate  bearing  on  the 
case  or  not.  The  manner  in  which  legal  proceedings  are  re- 
quired to  be  conducted  under  the  laws  was  ridiculed  at  great 
length  by  counsel  for  the  people,  with  the  sanction  and  ap- 
proval of  the  court. 

It  is  a  proposition  too  plain  to  admit  of  argument,  that  the 
jury  had  nothing  to  do  with  the  force  or  effect  or  the  ofSce  of 
an  exception  that  might  be  taken  by  counsel  during  the  trial; 
nor  could  they  take  into  consideration  the  fact,  if  it  was  a  fact, 
that  the  defendants  had  applied  for  a  change  of  venue;  nor 
was  it  material  for  them  to  know  that  the  law  had  been  so 
changed  that  a  defendant  might  testify  in  his  own  behalf; 
and  it  is  plain  that  the  court  ought  not  to  have  permitted  the 
attorney  for  the  people  to  bring  these  matters  before  the  jury 
in  the  opening  statement.  In  State  v.  Kring,  64  Mo.  595, 
where  the  jury  were  told,  in  the  argument,  that  if  they 
wronged  the  defendant  by  finding  him  guilty,  that  wrong 
can  be  righted  by  an  appeal  by  the  defendant  to  the  supreme 
court,  the  remark  was  held  to  be  error.  It  is  there  said: 
"The  statements  that  the  higher  court  referred  to  had  the 
power  to  review  the  finding  of  the  jury  on  the  weight  of  evi- 
dence was  calculated  to  induce  the  jury  to  disregard  their 
responsibility." 

Our  statute,  which  allows  a  defendant  in  a  criminal  case  to 
testify,  declares  that  "  his  neglect  to  testify  shall  not  create 
any  j)resumption  against  him,  nor  shall  the  court  permit  any 
reference  or  comment  to  be  made  to  or  upon  such  neglect." 
Under  this  statute,  why  was  the  attorney  of  the  people  allowed 
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to  comajcnt,  before  the  jury,  on  the  right  of  th  defendants  to 
testify  in  the  case? 

In  State  v.  Smith,  75  N.  C.  307,  a  judgment  wherein  a  de- 
fendant was  convicted  was  reversed  upon  the  ground  alone 
that  the  attorney  for  the  people  was  allowed,  in  addressing 
the  jury,  to  state  that  "  the  defendant  was  such  a  scoundrel 
he  was  compelled  to  move  his  trial  from  Jones  County  to  a 
county  where  he  was  not  known."  And  yet,  in  this  case, 
counsel  for  the  people  was  permitted  to  argue  at  great  length 
upon  the  fact  that  the  defendants  had  applied  for  a  change  of 
venue,  and  the  application  had  been  denied. 

The  defendants  were  charged  with  a  crime  which  was  a 
violation  of  the  laws  of  the  state.  They  were  on  trial  under 
the  laws  of  the  state.  The  inquiry  is  a  pertinent  one,  why 
the  laws  of  the  state  under  which  criminals  are  tried  were  per- 
mitted to  be  ridiculed  in  the  opening  argument  to  the  jury. 
What  the  object  of  counsel  was  in  pursuing  the  course  that 
was  pursued  may  be  difficult  to  understand;  but  whatever 
may  have  been  the  object,  the  effect  of  what  was  done  with- 
out doubt  created  a  prejudice  in  the  minds  of  the  jury,  and 
may  have,  in  part  at  least,  led  to  the  verdict  which  was  ren- 
dered. 

Again,  in  the  closing  argument  to  the  jury  on  behalf  of  the 
people,  counsel  were  allowed  to  travel  outside  of  the  record, 
and  discuss  M.  C.  McDonald,  and  his  influence  in  the  admin- 
istration of  justice  in  Chicago.  Among  other  things,  the 
state's  attorney  said:  "They  say  there  is  a  fabled  tree  which 
grows  in  some  torrid  clime;  that  the  birds  of  the  air  which  fly 
near  its  branches,  influenced  by  the  aroma  of  it,  fall  beneath 
it  and  die.  That  is  the  influence  of  M.  C.  McDonald  in  this 
and  all  matters  connected  with  the  administration  of  justice." 
Other  allusions  of  a  similar  character  were  made  in  the  argu- 
ment to  the  same  person.  He  was  in  no  manner  connected 
with  the  case,  and  upon  objection  being  made,  it  was  the  duty 
of  the  court  to  confine  the  argument  to  a  consideration  of  such 
matters  as  properly  pertained  to  the  case  under  the  evidence: 
People  V.  Mitchell,  62  Cal.  411;  Union  Central  Life  Ins.  Co.  v. 
Cheever,  36  Ohio  St.  201;  38  Am.  Rep.  573;  Rolfe  v.  Inhabi- 
tants of  Eumford,  66  Me.  564. 

The  indictment  contained  six  counts,  but  the  state's  attor- 
ney dismissed  the  fifth  count  out  of  the  case.  The  first  four 
counts  charged  the  defendants,  in  general  terms,  with  a  con- 
spiracy to  defraud  Cook  County  by  means  of  false  pretenses. 
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The  last  count  charged  ii  conspiracy  to  defraud  Cook  County 
Ijy  means  of  false  pretenses  as  to  work  done  and  materials  fur- 
nished at  the  normal  school,  in  1886.  Before  the  cause  was 
called  for  trial,  the  defendant  filed  a  motion  in  writing, 
requesting  the  court  to  enter  an  order  requiring  the  state's 
attorney  to  file  a  bill  of  particulars.  After  due  consideration 
the  court  granted  the  order,  and  in  response  thereto,  the  state's 
attorney  filed  what  is  known  in  the  record  as  the  original  bill 
of  particulars.  The  bill  of  particulars  thus  filed  did  not,  how- 
ever, prove  to  be  satisfactory  to  the  defendant.  It  was  but 
little  more  definite  or  specific,  as  to  the  character  of  the  charge, 
than  the  indictment.  The  defendant  then  filed  a  petition  for 
a  further  and  better  bill  of  particulars,  which,  upon  due  con- 
.eideration,  the  court  granted,  and  entered  an  order  requiring 
Ihe  state's  attorney  to  furnish  defendant  McDonald  a  further 
and  better  bill  of  particulars.  In  the  order,  the  state's  attor- 
ney was  required  "to  furnish  the  defendant  McDonald  the 
date  and  number  of  all  bills,  vouchers,  or  warrants  which  are 
relied  upon  by  the  people,  and  which  have  been  on  file  in  any 
•county  oflBce,  and  which  have  been  in  the  possession  of  the 
state's  attorney;  and  also  that  the  said  people  permit  the  in- 
epection  of  the  said  bills,  vouchers,  and  warrants  by  the 
attorneys  for  said  Edward  S.  McDonald,  or  some  of  such 
attorneys;  also  that  said  people  furnish  the  defendant  Ed- 
ward S.  McDonald  the  dates  between  which  the  work  or  labor 
done,  or  pretended  to  be  done,  was  done  or  pretended  to  be 
<lone;  also,  that  the  state's  attorney  permit  the  defendant 
^McDonald  and  his  counsel  to  examine  and  inspect  any  books 
which  the  state's  attorney  claims  were  kept  in  pursuance  of 
the  conspiracy  charged  in  the  indictment." 

The  amended  bill  of  particulars  furnished  McDonald  is  as 
follows :  — 

"1.  The  dates  between  which  the  labor  was  done,  or  pre- 
tended to  have  been  done,  and  the  material  furnished,  or  pre- 
tended to  have  been  furnished,  by  said  Nicholas  Schneider,  as 
Bet  forth  in  the  bill  of  particulars  heretofore  furnished  said 
defendants,  McGariglc  and  Edward  S.  McDonald,  are  Janu- 
ary 1,  18SG,  until  January  1,  1887. 

"2.  The  dates  and  numbers  of  bills  that  arc  relied  upon 
are:  No.  7,  August  2,  188G;  No.  0,  August  0,  1886;  No.  12, 
August  16,  1886;  No.  13,  September  4,  1886;  No.  15,  Septem- 
ber 13,  1886;  No.  18,  September  20,  1886;  No.  23,  October  2, 
1886;  No.  26,  October  9,  1886;  No.  27,  October  16,  1886;  Nc. 
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SI,  November  1,  1886;  No.  36,  November  8,  1886;  No.  40, 
November  20,  1886. 

"  Julius  S.  Grinnell,  State's  Att'y-" 

The  order  of  the  court  under  which  the  last  bill  of  particu- 
lars was  furnished  is  plain,  and  cannot  be  misunderstood. 
The  dates  and  numbers  of  all  fraudulent  bills,  vouchers,  or 
warrants  relied  upon  by  the  people  to  secure  a  conviction,  by 
the  order  were  to  be  furnished  by  the  state's  attorney  to  the 
defendant.  The  order  of  the  court  was  obeyed,  and  a  list 
of  the  fraudulent  bills  which  were  to  be  relied  upoa  on 
the  trial  to  secure  a  conviction  was  submitted  to  the  defend- 
ant. The  bills  relied  upon  were  twelve  in  number,  the  first 
bearing  date  August  2,  1886,  and  the  last,  November  20th,  of 
the  same  year.  They  all  related  to  services  performed  and 
materials  furnished  at  the  normal  school.  Under  the  bill  of 
particulars  which  had  been  furnished,  it  was  contended,  on 
the  trial,  by  the  defendant,  that  the  evidence  should  be  con- 
fined to  the  normal-school  transactions;  but  this  position  was 
overruled  by  the  court,  and  the  people  were  allowed  to  intro- 
duce evidence  of  fraudulent  bills  for  services  rendered  and 
materials  furnished  at  the  court-house,  insane  asylum,  in- 
firmary, and  the  hospital.  Some  twenty-nine  of  Schneider's 
bills,  relating  solely  to  these  places,  were  introduced  in  evi- 
dence to  establish  the  charge  of  conspiracy  to  defraud  Cook 
County  in  rendering  fraudulent  bills  for  services  rendered 
and  materials  furnished  at  the  normal  school,  as  stated  in  the 
bill  of  particulars. 

The  ruling  of  the  court  on  the  admission  of  this  evidence 
presents  a  question  of  importance,  and  one,  too,  not  entirely 
free  from  difiiculty.  Where  the  charge  in  the  indictment  is  a 
general  one,  as  is  usually  the  case  in  an  indictment  of  this 
character,  it  is  a  matter  of  great  importance  to  a  defendant  to 
obtain  a  bill  of  particulars,  in  order  that  he  may  know,  spe- 
cifically, what  he  will  be  required  to  meet  on  the  trial.  If, 
however,  after  a  bill  of  particulars  has  been  furnished,  the 
evidence  to  establish  a  conviction  is  not  confined  to  the  speci- 
fications therein,  what  benefit  is  to  be  derived  from  a  bill  of 
particulars?  Where  is  the  necessit}'^  for  an  order  of  court 
requiring  a  bill  of  particulars?  Commonwealth  v.  SnelUng,  15 
Pick.  326,  is  an  interesting  case  on  the  subject.  The  defend- 
ant was  indicted  for  a  libel  on  the  cliaracter  of  one  Benjamin 
Whitman,  a  justice  of  the  police  court,  charging  him,  in  vari- 
ous forms,  but  in  general  terms,  with  misconduct  and  mal- 
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practice  in  the  discharge  of  the  duties  of  his  office.  Prior  to 
tlic  coming  on  of  the  trial,  the  defendant  was  required  by  the 
court  to  state  whether  he  intended  to  offer  proof  of  the  truth 
of  the  misconduct  charged  in  the  publications  alleged  to  be 
libelous,  and  if  so,  to  file  specifications  of  the  cases  and  in- 
stances of  misconduct  intended  to  be  given  in  evidence,  and 
on  the  trial  the  defendant  was  prohibited  from  giving  evidence 
of  the  truth  of  the  supposed  libel,  except  according  to  the 
specifications  so  filed.  The  order  of  the  trial  court  was  fully 
sustained,  and  upon  one  branch  of  the  question  the  court 
said:  "And  in  regard  to  another  exception,  namely,  that  the 
defendant  having,  in  his  bill  of  particulars,  specified  certain 
cases,  and  added  the  words  'and  others,'  was  prohibited  from 
going  into  evidence  of  cases  not  otherwise  specified.  All  the 
reasons  which  require  a  specification  require  that  the  defend- 
ant should  be  confined  to  the  cases  specified,  otherwise  the 
purpose  of  the  order  would  be  wholly  defeated." 

In  People  v.  McKinney,  10  Mich.  54,  which  was  an  indict- 
ment for  embezzlement,  in  speaking  of  the  ofiBce  of  a  bill  of 
particulars,  the  court  said:  "The  particulars  called  for,  if  fur- 
nished, would  not  have  constituted  strictly  a  part  of  the  in- 
formation, nor  any  part  of  the  record  proper.  It  would  not 
have  constituted  the  charges  upon  which  the  defendant  was 
to  be  tried,  as  the  defendants  seem  to  suppose.  Its  only  pur- 
pose and  effect  are  to  inform  the  defendant  of  the  nature  of 
the  evidence,  and  the  particular  transactions  to  be  proved  un- 
der the  information,  and  to  limit  the  evidence  to  the  items  and 
transactions  stated  in  the  particulars." 

Rcgina  v.  Esdaile,  1  Fost.  &  F.  213,  was  an  information  for 
conspiracy.  Prior  to  the  trial,  bills  of  particulars  having  been 
delivered  under  an  order  of  court,  and  evidence  of  transactions 
not  named  therein  having  been  offered  and  rejected,  the  court 
held  "  that  particulars  having  been  ordered  of  overt  acts,  the 
counsel  for  the  crown  were  confined  within  Ihera."  See  also 
Commonwealth  v.  Davis,  11  Pick.  434. 

A  leading  case  on  the  question  is  Commonwealth  v.  Giles,  1 
Gray,  468.  The  defendant  was  indicted  as  a  common  seller 
of  spirituous  and  intoxicating  liquors.  Before  the  trial,  de- 
fendant, upon  his  motion,  had  been  furnished,  by  order  of  the 
court,  with  a  list  specifying  the  names  of  the  persons  to  whom 
sales  would  be  proved.  At  the  trial,  the  district  attorney 
offered  evidence  of  other  sales  to  persons  not  named  in  the 
specific  a  lion.     The  evidence  was  admitted  against  the  objec- 
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tion  of  the  defendant.  The  supreme  court,  in  passing  upon 
this  question,  said:  "It  is  now  a  general  rule,  perfectly  well 
established,  that  in  all  legal  proceedings,  civil  and  criminal, 
bills  of  particulars,  or  specifications  of  facts,  may  and  will  be 
ordered  by  the  court  whenever  it  is  satisfied  that  there  is  dan- 
ger that  otherwise  a  party  may  be  deprived  of  his  rights,  or 
that  justice  cannot  be  done."  The  court  then  discusses  the 
question  whether  the  order  of  court  granting  a  bill  of  particu- 
lars is  final,  inclining  to  the  view  that  it  is.  The  court  tlien 
said:  "But  whether  this  be  so  or  not,  when  it  is  once  made,  it 
concludes  the  rights  of  all  parties  who  are  to  be  aflfected  by  it; 
and  he  who  has  furnished  a  bill  of  particulars  under  it  must 
be  confined  to  the  particulars  he  has  specified  as  closely  and 
efiectually  as  if  they  constituted  essential  allegations  in  a  spe- 
cial declaration.  The  evidence,  therefore,  of  sales  not  men- 
tioned in  the  list  which  was  furnished  to  the  defendant  in  the 
present  case  was  inadmissible,  and  should  have  been  rejected. 
The  particular  purpose  for  which  it  was  allowed  to  be  ad- 
duced, scarcely,  if  at  all,  limiting  or  diminishing  its  general 
force  and  efiect,  constituted  no  exception  to  the  general  rule, 
and  aflforded  no  sufiicient  or  legal  reason  for  disregarding  it." 

The  court  of  last  resort  in  New  York,  in  Starkiveather  v. 
Kittle,  17  Wend.  21,  in  speaking  of  a  bill  of  particulars,  said: 
"  The  declaration,  plea,  or  notice  of  set-off  may  be  so  general 
in  its  terms  that  the  opposite  party  will  not  be  fully  apprised 
of  the  demand  which  will  be  set  up  on  the  trial,  and  he  is 
therefore  permitted  to  call  on  his  adversary  to  give  a  more 
detailed  and  particular  statement  of  the  claims  on  which  he 
intends  to  rely.  When  the  bill  is  furnished,  it  is  deemed  a 
part  of  the  declaration,  plea,  or  notice  to  which  it  relates,  and 
is  construed  in  the  same  way  as  though  it  had  originally  been 
incorporated  in  it." 

It  will  be  observed  that  in  the  last  case  cited,  the  court 
treats  a  bill  of  particulars,  when  furnished,  as  a  part  of  the 
declaration,  plea,  or  notice  to  which  it  relates,  while  in  the 
Giles  case  it  is  said,  he  who  furnishes  a  bill  of  particulars 
must  be  confined  to  the  particulars  as  closely  as  if  they  con- 
stituted essential  allegations  in  a  special  declaration,  and  the 
evidence  was  confined  strictly  to  the  bill  of  particulars. 

It  will  also  be  observed  that  in  the  ca.=ie  of  People  v.  McKin- 
ney,  supra,  the  court  seenjs  to  take  a  slightly  different  view  of 
the  office  of  a  bill  of  particulars,  and  says  it  does  not  con- 
stitute a  part  of  the  record,  but  its  office  is  to  inform  the  de- 
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fendant  of  the  nature  of  the  evidence,  and  the  particular 
transactions  to  he  proved.  These  different  expressions  in  the 
authorities  are  more  formal  than  otherwise.  The  object  of  a 
bill  of  particulars  is  to  give  the  accused  notice  of  the  specifio 
charge  he  is  required  to  meet  on  the  trial,  so  that  he  may  be 
prepared  to  defend.  Here,  the  state's  attorney,  had  he  seen 
proper,  might  have  given  notice  in  the  bill  of  particulars  that 
fraudulent  bills  for  labor  and  materials  had  been  presented  by 
Schneider,  relating  to  the  court-house,  insane  asylum,  in- 
firmary, and  the  hospital,  specifying  the  date  and  amount  in 
each  case.  Then  the  evidence  relating  to  the  bills  at  these 
various  institutions  might  have  been  properly  admitted;  but 
he  saw  proper  to  limit  the  charge  to  twelve  specific  bills  for 
labor  and  materials  on  the  normal  school.  Having  done  this, 
under  the  plainest  principles  of  law  relating  to  the  admission 
of  evidence  under  an  averment  in  a  pleading,  —  treating  the 
bill  of  particulars  as  a  pleading,  —  the  evidence  ought  to  have 
been  confined  to  the  twelve  bills  specified  in  the  bill  of  par- 
ticulars, otherwise  the  bill  of  particulars  was  a  delusion,  —  a 
legal  snare,  — furnished  for  the  purpose  of  deceiving  the  de- 
fendants. It  is  not  claimed  that  the  act  of  presenting  normal- 
school  bills  was  connected  with  the  presentation  of  the  other 
bills  in  such  a  manner  that  they  were  on  that  account  in- 
separable; nor  was  such  the  case.  The  bills  of  the  diflerent 
county  institutions,  and  fraudulent  pretenses  relating  thereto, 
had  no  immediate  or  direct  connection  with  each  other.  In 
order  to  establish  a  conspiracy  on  the  part  of  the  defendants 
in  regard  to  the  work  and  materials  on  the  normal  school,  it 
was  not  necessary  to  prove  that  Schneider  had  presented 
fraudulent  bills  as  to  work  and  materials  furnished  at  the 
court-house,  insane  asylum,  infirmary,  and  hospital,  and  it 
was  erroneous  to  allow  such  evidence  to  go  to  the  jury.  The 
efiect  of  the  bill  of  particulars  furnished  by  the  state's  attor- 
ney under  the  order  of  the  court  was  to  narrow  the  issue  to 
the  fraudulent  bills  relating  to  the  normal  school,  and,  as  a 
necessary  consequence,  exclude  all  evidence  of  a  conspiracy 
to  obtain  money  from  Cook  County,  except  as  to  the  bills  for 
labor  and  materials  furnished  on  the  normal  school. 

We  are  not  unmindful  that  it  is  competent,  when  the  issue 
is  whether  a  party  is  guilty  of  a  general  conspiracy,  distinct 
overt  acts  of  conspiracy  may  be  given  in  evidence,  and  that 
when  the  issue  is  whether  a  party  is  guilty  of  a  specific  overt 
act  of  conspiracy,  it  is  competent  to  give  in  evidence  other 
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overt  acts  of  conspiracy  which  include  or  are  dependent  upon 
or  constitute  a  part  of  the  res  gestss  of  that  act;  but  it  has 
never  been  held  admissible  to  give  in  evidence  to  prove  a  speci- 
fied overt  act,  wholly  disconnected  and  independent  overt  acts 
having  no  other  relevancy  to  each  other  than  that  they  are 
overt  acts  of  the  same  parties. 

What  was  said  in  the  case  of  Ochs  v.  People,  124  111.  399, 
in  regard  to  the  admission  of  evidence,  has  no  application  to 
the  facts  of  this  case.  There  the  defendants  were  charged 
with  a  conspiracy  to  obtain  money  from  Cook  County  by 
means  of  false  pretenses.  The  indictment  contained  five 
counts,  but  the  state's  attorney  elected  to  proceed  under  the 
first  four  counts  of  the  indictment,  which  were,  in  substance, 
as  follows:  The  first  charges  that  the  defendants  and  others, 
on  November  1,  1885,  etc.,  feloniously  conspired  together,  with 
the  fraudulent  and  malicious  intent  then  and  there  feloniously, 
wrongfully,  and  wickedly,  by  divers  false  pretenses,  and  with 
indirect  means,  to  cheat  and  defraud  said  county  of  Cook  of 
its  moneys,  etc.  The  second  count  charges  a  conspiracy  to 
obtain  the  moneys  and  property  of  Cook  County  by  false  pre- 
tenses, and  to  cheat  and  defraud  the  county,  and  that  in  pur- 
suance of  the  conspiracy  they  did  obtain  large  amounts  of 
goods,  moneys,  etc.,  of  the  value  of  one  hundred  thousand  dol- 
lars, of  the  county,  by  false  pretenses.  The  third  and  fourth 
counts  charge  a  conspiracy  between  the  parties  to  obtain  from 
the  county  by  false  pretenses  divers  large  sums  of  money,  of 
the  value  of  one  hundred  thousand  dollars.  It  will  be  ob- 
served that  the  charges  in  the  indictment  are  of  a  general 
character.  What  particular  pretenses  were  resorted  lo  is  not 
charged.  Under  such  charges  in  an  indictment,  the  evidence, 
as  it  did  on  the  trial  of  the  cause,  might  take  a  wide  range; 
but  in  the  case  under  consideration,  the  charge,  as  heretofore 
shown,  having  been  limited,  what  may  have  been  said  in  the 
Ochs  case  in  reference  to  the  admission  of  evidence  can  have 
no  bearing  here. 

In  the  fifteenth  instruction  for  the  prosecution,  the  jury  were 
told  ''that  any  evidence  which  has  been  admitted  by  the  court 
in  the  presence  of  the  jury  is  for  the  consideration  of  the  jury, 
and  should  be  considered  by  them  in  making  up  their  verdict." 
In  quite  a  number  of  the  instructions  given  at  the  instance  of 
the  people,  the  jury  were  instructed  that  they  should  find  the 
defendants  guilty,  if  they  believed,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  they  were  guilty  "as  charged  in  the 
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indictment."  These  instructions  wholly  ignored  any  restric- 
tions placed  upon  the  general  charge  contained  in  the  indict- 
ment hy  the  hill  of  particulars  which  was  furnished  the 
defendants,  and  hy  these  instructions,  thus  wholly  unqualified 
the  jury  were  left  at  perfect  liberty  to  find  the  defendants 
guilty  of  a  conspiracy  to  obtain  m^-ney  by  false  pretenses,  by 
means  of  either  false  and  fraudulent  court-house  bills,  hospital 
bills,  asylum  bills,  infirmary  bills,  or  normal-school  bills. 

Twenty  instructions  were  given  by  the  court  on  behalf  of 
the  people.  In  no  one  of  these  instructions  was  the  jury  di- 
rected to  acquit  the  defendants  unless  they  found  them  guilty 
of  the  normal-school  conspiracy,  —  the  conspiracy  for  which 
they  were  placed  upon  trial.  In  order  to  meet  this  difficulty, 
and  place  that  question  in  a  proper  light  before  the  jury,  the 
defendants'  counsel  prepared  instruction  No.  2,  which,  among 
other  things,  contained  the  following:  *'  The  defendants  are 
not,  in  this  case,  charged  with  conspiring  to  defraud  the  county 
by  bribing  county  commissioners  to  allow  exorbitant  and  un- 
just bills.  Neither  arc  they  upon  trial  for  conspiracy  to  de- 
fraud the  county  in  any  way,  in  any  transactions  other  than 
those  relating  to  the  repairs  at  the  normal  school,  undertaken 
by  Nicholas  Schneider."  This  part  of  the  instruction  was 
stricken  out  by  the  court,  and  as  modified,  the  instruction  was 
then  given  to  the  jury.  As  that  part  of  the  instruction  stricken 
out  by  the  court  was  not  embraced  in  any  other  instruction, 
we  think  ihe  modification  was  erroneous.  Under  the  bill  of 
particulars  furnished  by  the  people,  the  only  conspiracy  in- 
volved on  the  trial  related  to  the  materials  furnished  and 
repairs  done  by  Schneider  at  the  normal  school,  and  the  de- 
fendants had  the  right  to  have  the  jury  so  instructed.  As  has 
been  said  before,  much  evidence  in  regard  to  fraudulent  trans- 
actions had  been  introduced,  relating  solely  to  labor  and 
materials  at  the  court-house,  insane  asylum,  infirmary,  and 
hospital.  This  evidence  being  before  the  jury,  they  were  as 
likely  to  convict  the  defendants  of  a  conspiracy  in  regard  to 
repairs  at  one  of  those  institutions  as  they  were  in  regard  to 
the  repairs  at  the  normal  school,  unless  they  were  instructed 
by  the  court  that  the  defendants  were  not  on  trial  for  con- 
spiracy to  defraud  Cook  County  in  any  transactions  other  than 
those  relating  to  the  normal  school.  How  could  the  jury  know 
upon  which  one  of  the  five  transactions  relating  to  the  five 
county  institutions  they  were  authorized  to  return  a  verdict, 
unless  directed  by  the  court  in  the   instructions?     It  is  ap- 
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parent  the  jury  were  left  entirely  in  the  dark  upon  this  ques- 
tion, and  for  aught  that  appears,  the  jury  may  have  been 
satisfied  that  no  conspiracy  was  established  in  regard  to  the 
repairs  for  whicli  bills  were  rendered  in  reference  to  the  nor- 
mal school,  and  yet  found  the  defendants  guilty  as  to  some 
one  of  the  other  institutions,  —  an  offense  for  which  they  were 
not  on  trial. 

The  manner  in  which  the  case  was  submitted  to  the  jury  by 
the  instructions  leaves  it  impossible  to  determine  whether 
the  defendant  was  convicted  of  the  offense  upon  which  he 
was  put  upon  trial,  or  for  some  other  or  different  offense. 
We  arc  not  prepared  to  hold  that  a  conviction  of  this  character 
can  be  sustained.  The  modification  of  the  instruction  was, 
in  our  judgment,  erroneous,  and  that,  too,  in  a  vital  point  in 
the  case. 

It  is  claimed  that  other  irregularities  and  errors  occurred  on 
the  trial  whicli  led  to  the  conviction  of  the  defendant,  but  it 
will  serve  no  useful  purpose  to  consider  them  here. 

"We  are  satisfied  that  the  defendant  was  not  tried  in  con- 
formity to  law,  and  for  the  errors  indicated,  the  judgments  of 
the  appellate  and  criminal  courts  will  be  reversed,  and  the 
cause  remanded  for  another  trial. 


Misconduct  of  Counsel  in  Argument,  ■when  So  Seriously  Improper 
AS  to  Call  for  Reversal  of  Judgment.  —  The  law  justly  regards  argu- 
ment by  counsel  as  a  most  efficient  means  for  arriving  at  the  truth,  and  it 
accords  to  counsel  a  very  large  degree  of  freedom,  so  long  as  they  confine 
themselves  to  a  discussion  of  the  facts  properly  in  evidence  in  the  cause.  In 
the  nature  of  things,  it  is  extremely  difficult  to  formulate  rules  by  which  to 
determine  when  the  statements  of  counsel  are  so  flagrantly  improper  as  to 
justify  the  court  in  reversing  a  judgment  or  granting  a  new  trial. 

1.  It  may  be  regarded  as  an  established  rule  that  it  is  error,  sufficient  to 
reverse  a  judgment,  for  covinsel,  against  objection,  to  state  facts  pertinent  to 
the  issue,  and  not  in  evidence,  or  to  assume  in  argument  that  such  facts  are 
in  the  case,  when  they  are  not:  Hilliard  on  New  Trials,  225;  Profifatt  on 
Jury  Trial,  sec.  250;  McAdonj  v.  State,  02  Ala.  154;  Cross  v.  State,  (38  Id. 
47G;  Wolffc  v.  Miiuiis,  74  Id.  386;  LKtle  Iiocl-  etc.  R'y  Co.  v.  Cavcnesse,  48  Ark. 
106;  People  V.  Mitchell,  62  Cal.  411;  Newton  v.  State,  2\  Fla.  53;  Deny  \. 
State,  10  Ga.  511;  Mitchumv.  State,  11  Id.  615;  Dicherson  v .  Biirlce,  25  Id. 
225;  Yoc  v.  People,  49  111.  410;  Felix  v.  Scharnweha;  119  Id.  445;  Chicago  etc. 
Ji.  R.  Co.  V.  BvaijoYuer,  13  111.  App.  467;  Cliase  v.  City  oj  Chicwjo,  20  Id.  274; 
Fergwion  v.  State,  49  Ind.  33;  Kinnu/naii  v.  Kinnanuin,  71  Id.  417;  Combs  v. 
Slate,  75  Id.  215;  Rudolph  v.  Landwerlen,  92  Id.  34;  School  Town  of  Rochester 
y.  Shair,  100  Id.  268;  Browy.Sta'e,  103  Id.  133;  Martin  v.  OrndnrJ',  22 
Iowa,  504;  Hall  v.  Wolf,  61  Id.  559;  Henry  v.  Sioux  City  etc.  R'y  Co.,  70  Id. 
233;  lluchll  V.  McCoy,  38  Kan.  53;  Roljl  v.  Rumford,  66  lie.  564;  Tajl  v. 
Fiske,  140  Mass.  250;  54  Am.  Hep.  459;  Serippsw  Reiliy,  35  Mich.  371;  24 
Am.  Rep.  575;  Rlckabus  v.  Gott,  51   j\Iich.   227;  Pioi^lc  v.  Dane,  59  Id.  550; 
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Martin  v.  State,  63  Miss.  505;  56  Am.  Rep.  812;  Oibaon  v.  Zeibig,  24  Mo 
App.  65;  Cleveland  Paper  Co.  v.  Banks,  15  Neb.  20;  48  Am.  Rep.  334;  Bulla 
V.  Drake,  20  Nob.  1G7;  Tucker  v.  Ilenniker,  41  N.  H.  317;  Bullard  v.  5o»ton 
and  Maine  B.  B.  Co.,  CI  IJ.  27;  Baldwin  v.  Grand  Trunk  B'y  Co.,  Sup.  Ct. 
N.  II.,  July,  1888;  Perkins  v.  Burley,  Sup.  Ct.  N.  H.,  July,  1888;  Z';^  v. 
Bennett,  3  Bosw.  200;  Beich  v.  i/nyo;-  c<r.  of  Neio  York,  12  Daly,  72;  Jenkin$ 
V.  North  Carolina  Ore  Dressing  Co.,  G5  N.  C.  563;  Union  C.  L.  I.  Co.  v. 
Cheever,  36  Ohio  St.  201;  Willis  v.  McNeill,  57  Tex.  465;  Galveston  etc.  B.  B. 
Co.  V.  Cooper,  70  I  J.  07;  House  v.  State,  9  Tex.  App.  567;  Conn  v.  StaU,  11 
Id.  390;  <?ro&«;  v.  State,  11  Id.  364;  Laubach  v.  <StoZ<;.  12  Id.  583;  Clark  v. 
5to/f,  23  Id.  260;  Tillery  v.  5<a/c,  24  Id.  251;  Brown  v.  Swine/ord,  44  Wis. 
282;  28  Am.  Rep.  582;  Bremmer  v.  Green  Bay  etc.  B.  B.  Co.,  61  Wis.  114; 
Hardke  v.  State,  67  Id,  552;  Sasse  v.  State,  68  Id.  530. 

In  delivering  the  opinion  of  the  court  in  Brown  v,  Swin^ord,  44  Wis.  282, 
28  Am.  Rep.  582,  Ryan,  C.  J.,  said:  "The  very  fullest  freedom  of  speech 
within  the  duty  of  his  profession  should  be  accorded  to  counsel;  but  it  is 
license,  not  freedom  of  speech,  to  travel  out  of  the  record,  basing  his  argu- 
ment on  facts  not  appearing,  and  appealing  to  prejudices  irrelevant  to  the 
case  and  outside  of  the  proof.  ....  If  counsel  persevere  in  arguing  upon 
pertinent  facts  not  before  the  jury,  or  appealing  to  prejudices  foreign  to 
the  case  in  evidence,  exception  may  be  taken  by  the  other  side,  which  may 
be  good  ground  for  a  new  trial  or  for  a  reversal  in  this  court."  In  Turirr 
V.  Ilenniker,  41  N.  H.  325,  Fowler,  J.,  delivering  the  opinion  of  the  court, 
said:  "When  counsel  are  permitted  to  state  facts  in  argument,  and  to  com- 
ment upon  them,  the  usage  of  courts  regulating  trials  is  departed  from,  the 
laws  of  evidence  arc  violated,  and  the  full  benefit  of  trial  by  jury  is  denied. 
It  may  bo  said,  in  answer  to  the-so  views,  that  the  statements  of  connsel  are 
not  evidence;  that  the  court  is  bound  so  to  instruct  the  jury,  and  that  they 
are  sworn  to  render  their  verdict  only  according  to  evidence.  All  this  is 
true;  yet  the  necessary  effect  is  to  bring  the  statements  of  counsel  to  bear 
npon  the  verdict  with  more  or  less  force,  according  to  circumstances;  and  if 
they,  in  the  slightest  degree,  influence  the  finding,  the  law  is  violated,  and 
the  purity  and  impartiality  of  tlie  trial  tarnished  and  weakened.  If  not  e\n- 
dence,  then  manifestly  the  jury  liave  nothing  to  do  with  them,  and  the  ad- 
vocate ha.s  no  right  to  make  them.  It  is  unreasonable  to  believe  the  jury 
will  entirely  disregard  them;  they  may  think  tliey  have  done  so,  and  still 
be  led  involuntarily  to  shape  their  verdict  under  their  influence.  That  in- 
fluence will  be  greater  or  less,  according  to  the  character  of  the  counsel,  his 
skill  and  adroitness  in  argument,  and  the  force  and  naturalness  with  which 
he  is  able  to  connect  the  facts  he  states  with  the  evidence  and  circumstances 
of  the  case.  To  an  extent  not  definable,  yet  to  a  dangerous  extent,  they 
unavoidably  operate  as  evidence  which  must  more  or  less  influence  the  minds 
of  the  jury,  not  given  under  oath,  without  cross-examination,  and  irrespec- 
tive of  all  those  precautionary  rules  by  which  competency  and  pertinency  are 
tested." 

A  few  instances  of  improper  conduct  on  the  part  of  counsel  are  here  given 
by  way  of  illustration.  In  the  case  of  Chaie  v.  City  of  C/iicmjo,  20  III.  App. 
274,  which  was  an  action  brought  by  the  plaintiff  to  recover  damages  sus- 
tained by  licr  in  stepping  into  a  liolo  in  the  .sidewalk,  in  the  city  of  Chicago, 
and  Ijreaking  her  leg,  tlic  counsel  for  the  city,  in  tlic  course  of  his  argument, 
bl.iiLii,  over  the  objection  of  Mr.  (JiblK)ns,  tlic  plaintiff's  attorney,  that,  in 
tiie  iiujiiioii  (lociipicd  by  him  as  city  attorney,  it  was  customary  for  hiiu  to 
try  cases  brouglit  agiinst  the  city,   soir"  of  which  w.>re  meritoriou.?,  and 
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others  based  upon  fraud  and  perjury;  that  it  became  his  duty,  as  repre- 
sentative of  the  tax-payers  of  tlio  city,  to  characterize  this  as  one  of  the  case* 
•which  had  not  a  shadow  of  merit,  — a  case  based  upon  fraud  and  perjury, 
and  maintained  by  a  conspiracy  between  John  Gibbons,  plaintiff  "s  attorney, 
and  Dr.  Angear;  that  it  was  a  blackmailing  scheme  to  extort  money  from 
the  city;  that  he  hoped  the  jury  would  remember,  after  they  retired  to  their 
jury-room,  that  Mrs.  Chase  was  very  little  interested  in  the  result;  that  the 
amount  of  the  verdict  which  they  would  give  her  would  be  divided  into  thieo 
equal  parts,  one  third  going  to  Mrs.  Chase,  one  third  to  Dr.  Angear,  and  one 
third  to  John  Gibbons;  that  he  hoped  the  jury  would  not  permit  these  men, 
who  came  from  Iowa,  — this  Iowa  contingent,  — to  profit  by  such  a  conspir- 
acy. Thereupon  he  turned  around  in  a  threatening  and  boisterous  manner, 
stood  in  front  of  John  Gibbons,  where  he  was  sitting,  shook  his  fist  in  his 
face,  and  hallooed  at  the  top  of  his  voice,  repeating  the  question  three  times: 
"  Why  did  n't  you  put  Mr.  Chase  upon  the  witness-stand,  John  Gibbons  ?  " 
and  answering:  "  I  will  tell  you  why.  Because  you  knew  that  that  old  gray- 
haired  man  would  not  perjure  himself  for  you,  and  you  could  not  perpetrate 
this  fraud  and  conspiracy  with  his  assistance."  In  delivering  the  opinion  ot 
the  court,  McAllister,  P.  J.,  said:  "There  are  cogent  reasons  why  appellate 
courts  should  be  careful  and  critical  in  recognizing  alleged  improper  state- 
ments of  counsel  in  argument  as  affording  ground  for  reversal.  But  every 
case  must  depend  upon  its  own  circumstances.  It  would  seem  consistent 
with  the  ordinary  principles  upon  which  justice  is  administered,  that  if  in 
this  case  the  statements  complained  of  were  material,  and  this  court  can 
see,  from  an  examination  of  the  evidence,  that  they  were  likely  to  and 
probably  did  wrongly  influence  and  mislead  the  jury  to  return  a  verdict 
against  the  plaintiff  to  her  manifest  prejudice,  this  court  should  redress  the 
wrong  by  reversing  the  judgment.     We  think  such  was  the  case." 

In  Btcdolph  V.  Landwerlen,  92  Ind.  34,  the  counsel  used  language  of  this 
import:  "  It  is  in  evidence  that  this  defendant  is  a  Catholic  priest,  and  all 
of  his  witnesses  are  members  of  his  church;  and  it  is  a  strange  coincidence 
that  they  track  the  evidence  of  the  defendant  with  that  minuteness  and  pre- 
cision in  the  use  of  words  and  language  that  cannot  be  accounted  foi-,  except, 
as  shown  by  the  evidence,  they  heard  the  defendant  from  the  pulpit  detail 
his  version  of  the  case,  and  they  can  come  here  and  swear  to  his  version  of 
the  case,  and  the  defendant  can  absolve  them  from  sin.  If  it  is  one  of  thfr 
doctrines  of  the  Catholic  church  that  one  of  the  members  may  swear  falsely 
as  a  witness,  and  the  priest  can  forgive  him  his  sin  for  such  false  swearing, 
so  as  to  absoh'e  him  from  all  moral  guilt,  it  is  the  privilege  and  the  duty  of 
the  jury  to  take  this  fact  in  determining  the  credibility  of  such  witnesses." 
The  defendant's  attorney  here  objected  to  this  line  of  argument,  on  the 
ground  that  there  was  no  evideoce  b;.Jore  the  jury  as  to  what  the  doctrine 
of  the  Catholic  church  is;  to  which  the  court  replied:  "An  objection  is 
sustained  to  any  declaration  of  plaintiff's  counsel  indicating  what  ia  the  doc- 
trine of  the  Catholic  churcli,  as  there  is  no  evidence  authorizing  it. "  Plain- 
tiff's counsel  replied:  "I  did  not  say  that  was  the  doctrine  of  the  Catholic 
churcli,  but  was  arguing  that  if  it  was  the  doctrine  of  the  church,  the  jury 
should  consider  the  fact  to  discredit  the  defendant's  witnesses.  The  defend- 
ant is  here,  and  if  it  i.s  not  the  doctrine  of  tiie  Catholic  church,  let  him  stand 
up  here  and  deny  it,  and  tliat  shall  be  the  end  of  it."  The  court  ilieii 
stopped  him,  saying:  "A  tlieological  inquiry  or  discussion  of  that  kind  can- 
not bo  tolerated,  and  if  it  is  important,  you  and  the  defendant  must  settle 
the  fact  rlscwliere;  you  must  proceed  to  discuss  some  other  branch  of  the 
A.M.  St.  Uep.,  Vim,.  IX.  — 30 


562  McDonald  r.  People.  [Illinois, 

case."  Ihe  supreme  court,  although  approving  of  th»  eondact  of  the  trial 
court  in  the  matter,  hcM  that  there  ought  to  ho  a  now  trial,  and  in  com- 
menting upon  tho  conduct  of  the  plaintifTs  attorney,  said:  "If  tho  first  de- 
parture of  counsel  might  have  hetn  rendered  harmles'i,  tho  second  outbreak 
couM  not  have  been  inadvertent,  l;ut  v,a>i  without  any  excuse;  and  it  can 
only  be  regarded  as  a  purposed  violalion  of  the  admonition  of  tho  court,  and 
an  attempt  to  gain  an  advantage  in  a  court  of  justice  by  a  known  wrong. 
If  it  must  bo  allowed  tliat  such  a  going  outside  of  the  facts  for  the  purpose 
of  appealing  to  prejudice  ought  not  to  have  weight  in  the  determination  of 
any  matter,  it  deserves  the  strongest  condemnation  when  resorted  to  for  the 
purpose  of  influencing  tho  verdict  of  a  jury;  and  when  counsel  make  such 
-departures,  it  must  bo  understood  that  they  do  so  at  the  risk  of  losing  any 
advantage  thereby  gotten."  In  Brow  v.  State,  103  Ind.  133,  tlie  prosecuting 
attorney  said  "he  knew  personally  the  saloon-keeper  in  this  case,  and  that 
ho  was  guilty  of  this,  and  he  was  sure  of  other  crimes."  This  was  held  to 
ho  sufficient  to  justify  a  reversal,  tho  court  having  refused  to  instruct  the 
jury  to  disregard  improper  matters  outside  of  the  record.  In  People  v. 
Dane,  59  Mich.  550,  the  prosecuting  attorney  said  "ho  knew  that  the  de- 

'  fendant  was  the  man  who  took  tho  money."  And  this  was  held  to  be  suffi- 
cient ground  for  reversing  the  judgment.     In  Scrijq^a  \ .  Reilly,  35  Id.  371, 

'24  Am.  Rep.  575,  tho  judge,  at  the  trial,  permitted  counsel,  in  opening  the 
case,  to  read,  against  objection,  papers  not  admissible  in  evidence,  and 
which  were  not  afterwards  offered  in  evidence.  This  was  held  to  be  such 
an  abuse  of  discretion  as  to  require  tho  granting  of  a  new  trial;  and  it  waa 
further  held  that  tho  error  was  not  cured  by  a  subsequent  instruction  to  the 
jury  to  disregard  said  papers.  In  MaHln  v.  Orndorff,  22  Iowa,  504,  the 
counsel  were  permitted  to  read  and  comment  upon  testimony  taken  at  a 
former  trial  between  the  same  parties;  and  this  was  held  to  bo  error  suffi- 
cient to  call  for  a  reversal,  and  that  tho  error  was  not  cured  by  a  charge  to 
the  jury  not  to  consider  said  testimony.  In  Martin  v.  State,  G3  Miss.  505, 
.56  Am.  Rep.  812,  tho  prosecuting  attorney  said  to  tho  jury:  "Martin,  the 
■defendant,  is  a  man  of  bad,  dangerous,  and  desperate  character;  but  I  am 
not  afraid  to  denounce  the  butcher-bo}',  although  I  may,  on  returning  to  my 
home,  find  it  in  ashes  over  tho  heads  of  my  defenseless  wife  and  children." 
2^o  objection  was  made  to  the  use  of  this  language,  aud  the  trial  court  did 
not  interfere.  The  supreme  court  held  that  it  was  the  duty  of  tho  presiding 
judge  to  interfere,  in  such  a  case,  of  his  own  motion,  and  granted  the  de- 
fendant a  new  trial.  In  Perkins  v.  Durley,  64  N.  H.  524,  counsel  for  the 
prevailing  party,  in  his  closing  argument,  said  to  tho  jury,  that  if  they 
knew  how  the  plaintiff  and  his  father  and  brother  (who  were  witnesses  for 
him)  were  regarded  in  the  vicinity  in  which  tlicy  lived,  he  would  bo  willing 
to  submit  the  case  without  argument.  This  was  held  to  bo  sufBciiiit  ground 
for  setting  aside  the  verdict.  In  Baldwin  v.  Grand  Trunh  Ry  Co.,  64  Id, 
27,  plaintiff's  counsel  told  the  jury  that  a  Texas  jury  had  given  a  verdict 
.for  ten  thousand  dollars  in  a  similar  case,  and  that  another  jury  had  given 
a  verdict  for  eight  tiiousand  or  ten  thousand  dollars  against  this  defendant 
in  another  case.  This  was  held  to  be  error,  and  not  to  have  been  tuied  by 
the  fact  that  the  statement  was  made  in  an  altercation  begun  by  dcfeiulant'a 
counsel.  In  Reirli  v.  Mayor  etc.  of  New  Yorh,  12  Daly,  72,  plaintiffs  counsel 
attempted  to  read  to  the  jury  a  reported  case;  bat  on  objection  beini,'  made, 
lie  closed  the  book,  and  stated  wiiat  the  ca^o  huhl,  saying  tiiat  iliat  e.ij>e 
was  'rin  all  fourd  "  with  the  case  on  trial.  The  court  declined  to  .stoii  him, 
and  it  was  iicld  error.     In  I/oxne  v.  Sl"tf',  9  Tex.  Ajip.  507,  the  prosecuting 
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attorney,  in  his  argument  to  the  jury,  told  them  that  "  if  the  state  of  Texas 
had  an  assistant  attorney-general  worth  a  cent,  this  cause  would  not  have 
been  reversed  on  a  former  appeal;  and  if  there  should  be  a  conviction  of  de- 
fendant this  time,  ho  would  see  that  a  correct  statement  of  facts  went  up 
on  the  next  appeal,  and  that  the  court  of  appeals  would  afHrm  the  verdict." 
The  court  of  appeals  severely  reprimanded  counsel,  and  reversed  the  judg- 
ment. 

In  Orosae  v.  Slate,  11  Tex.  App.  377,  Hurt,  J.,  delivering  the  opinion,  said: 
"The  eighth  bill  informs  us  that  the  district  attorney  in  the  close  stated  to 
the  jury,  over  the  objections  of  defendant,  that  'he  heard,  while  out  on  the 
street  in  New  Braunfels,  a  citizen  remark  that  it  was  a  great  shame  that 
the  defendant  should  have  taken  the  money  of  the  old  man  Wucherer,  near 
seventy-one  years  old,  and  all  the  money  he  had  in  the  world.'  The  court 
overruled  the  defendant's  objections,  and  allowed  the  district  attorney  to 
repeat  these  remarks,  and  gives  this  explanation:  'The  district  attorney  used 
the  remarks  by  way  of  argument,  and  the  facts  were  testified  to  besides,  — 
that  is,  that  Wucherer  was  seventy-one  years  old,  and  it  was  all  the  money 
he  had.'  Wc  cannot  understand  how  these  remarks  could  he  termed  (as  ap- 
plicable to  a  legal  trial)  argument.  An  argument,  it  is  true,  is  '  a  reason 
offered  in  proof,  to  induce  belief  or  convince  the  mind.'  A  person  on  the 
street  believed  that  defendant  stole  an  old  man's  money,  and  thinks  it  a 
shame;  therefore  the  minds  of  the  jurors  should  be  convinced  that  defend- 
ant is  guilty.  If  this  is  legitimate,  the  crowd,  whicli  in  some  cases  is  a  mob, 
should  be  consulted,  and  its  decisions  reported  to  the  jury,  an€  the  verdict 
should  be  rendered  by  this  outside  tribunal,  if  approacliing  unanimity,  and 
be  substituted  for  that  of  the  jury.  Who  would  be  willing  thus  to  be  tried? 
or  who  would  be  willing  for  a  jury  to  pass  upon  his  guilt,  their  minds  being 
first  filled  with  the  opinions  of  the  streets,  frequently  manufactured  by  ig- 
norance or  prejudice,  if  not  malice?  This  would  not  be  a  trial,  but  a  seriously 
solemn  mockery  of  the  same.  A  citizen  is  vouchsafed  a  fair  and  impartial 
trial  by  a  jury  of  twelve  men.  Rules  are  given  by  which  the  jurors  are 
tested,  under  oath,  touching  their  relationship,  prejudices,  and  opinions. 
When  an  impartial  jury  is  impaneled,  the  guilt  of  the  accused  is  tried  under 
the  law  and  evidence.  The  evidence  consists  of  facts  sworn  to  by  witnesses. 
The  witnesses  must  confront  the  accused.  Hearsay  evidence  (facts)  is  not 
admissible;  neither,  a  fortiori,  are  street  opinions.  The  fact  that  there  was 
evidence  that  the  prosecutor  was  aged,  and  that  he  lost  all  of  his  money, 
had  no  connection  with  nor  could  it  justify  the  allusion  to  outside  opinions. 
The  court  should  have  promptly  stopped  the  district  attorney,  and  informed 
the  jury  that  they  should  disregard  these  opinions,  and  try  the  defendant 
by  the  facts  sworn  to  by  the  witnesses."  In  Conn  v.  State,  11  Tex.  App.  .399, 
the  district  attorney,  in  his  argument  to  tlie  jury,  said:  "  They  have  severed, 
and  Conn  is  put  on  trial,  and  you  are  told  that  he  is  only  a  hired  hand. 
They  hope  thus  to  clear  this  man,  and  then  he  is  to  swear  his  confederate 
clear.  I  tell  you  this  is  the  trick."  Counsel  for  defendant  objected  to  these 
Btatemeuts,  and  asked  the  court  to  stop  the  district  attorney,  but  tlie  court 
refused  to  Jo  so.  The  district  attorney  continued:  "Good  men  in  tlii.s 
county,  and  the  best  men  in  Gonzales  County,  desire  the  conviction  of  this 
man  and  his  partner."  To  the  defendant's  objections  to  these  remarks,  the 
court  responded:  "He  speaks  at  his  peril;  I  will  sign  your  bill  of  excep- 
tions." Hurt,  J.,  in  delivering  the  opinion  of  the  court  of  appeals,  said: 
"CoIIhis  had  the  right  to  place  Conn  on  trial  first,  and  if  acquitted,  make  a 
witness  of  him.     This  is  not  only  permitted  by  the  code,  but  is  in  perfect 
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accord  with  reason  and  justice;  and  the  judge  should  not  have  permitted  for 
a  inomont  an  attack  such  as  the  above  upon  proceedings  which  are  not  only 
just  but  expressly  authorized  by  the  very  code  of  laws  for  a  supposed  breach 
of  which  the  defendant  was  being  tried.  If  to  place  Conn  on  trial  first, 
with  a  view  of  acquittal,  and  to  make  him  a  witness,  bo  a  trick,  it  is  one  ex- 
pressly  provided  for  by  law.  If  Conn  be  puilty,  the  state  should  defeat  the 
trick  by  proving  his  guilt  under  the  rules  of  law.  This  response  of  the 
judge  is  astonishing  indeed.  Considering  the  very  obnoxious  and  flagrant 
remarks  of  the  district  attorney,  we  cannot  conceive  how  it  were  possible  for 
any  person  save  defendant  to  be  in  peril.  That  the  district  attorney  waa 
not,  is  very  evident  from  the  fact  that  defendant's  motion  for  a  new  trial 
was  promptly  overruled.  We  are  left  to  conclude  from  the  latter  part  of 
tho  remark,  to  wit,  'I  will  sign  your  bill  of  exceptions,'  that  the  danger  or 
peril  was  to  be  from  the  hands  of  this  court;  if  so,  we  are  equal  to  the  occa- 
sion; for  we  will  not  permit  one  accused  of  theft  or  any  other  offense  to  be 
convicted  by  such  means,  though  all  the  good,  better,  or  best  men  of  this 
state  desire  his  conviction. " 

In  Lavhach  v.  State,  12  Tex.  App.  583,  while  the  district  attorney  was 
making  his  closing  speech,  the  accused  spoke  up  and  said:  "  If  I  had  the  wit- 
nesses Tom  and  Hub  Fennel,  I  could  show  about  it."  Whereupon  the  dis- 
trict attorney  said  to  the  jury:  "The  brother  of  these  men  told  me  if  they 
were  here,  their  testimony  would  be  against  you."  Upon  objection  being 
made  to  his  making  these  remarks,  he  told  the  jury  not  to  regard  anything 
he  or  defendant  had  said.  At  the  close  of  his  argument,  he  sought  to  cor- 
rect tho  error  by  asking  the  court  to  give  this  charge  to  tlic  jury:  "The 
jury,  in  their  deliberation  in  this  cause,  should  not,  in  finding  their  verdict, 
be  influenced  for  or  against  the  defendant  by  any  argument  or  remarks  made 
either  by  the  counsel  for  the  defendant  or  the  state,  but  must  be  governed 
solely  by  the  law  as  given  them  by  the  court,  and  the  facts  testified  to  by 
the  witnesses  on  the  stand."  But  Willson,  J.,  delivering  the  opinion  of  the 
court  of  appeals,  said:  "  We  think  this  came  too  late  to  remedy  tho  evil,  and 
that,  furthermore,  it  was  an  improper  instruction.  We  do  not  understand 
that  the  jury  are  to  disregard  argument.  The  law  provides  for  argument, 
and  it  is  one  of  the  most  effectual  means  known  to  the  law  of  arriving  at  the 
truth.  If  a  jury  is  to  be  uninfluenced  by  argument,  then  why  have  argu- 
ment? It  would  bo  wise  to  forbid  it,  and  thus  save  much  valuable  time.  If 
the  district  attorney  had  requested  the  court  to  instruct  the  jury  that  he  had 
committed  an  error  in  stating  to  them  what  had  been  told  him  by  a  brother 
of  the  absent  witnesses  Feanel,  and  that  they  must  disregard  his  remarks 
upon  this  subject,  and  not  suffer  their  minds  to  be  in  the  least  influenced 
thereby,  it  would  at  least  have  been  a  partial  reparation  of  the  wrong;  but 
the  charge  which  was  given  at  his  instance  was,  we  think,  better  calculated 
to  intensify  than  to  palliate  the  error."  In  Sasse  v.  Stnte,  C8  Wis.  5.W,  the 
district  attorney,  addressing  the  jury,  said:  "The  defendant  committed  a 
crime  in  the  old  country,  — in  Germany,  — and  he  fled  from  justice.  He  en- 
gaged passage  in  one  ship  and  then  iu  ct.nother.  He  landed  in  this  country, 
and  went  to  Philadelphia,  committing  a  crime  there.  He  admitted  that  ho 
knocked  a  hole  in  a  man's  head  in  tlic  old  country,  and,  l)y  his  admission, 
fled  and  committed  a  crime  in  Philadelphia,  — a  crime  on  one  of  the  citizens 
of  this  country."  Defendant's  counsel  objected  to  these  remarks,  but  the 
trial  court  overruleil  his  objection,  saying:  "I  suppose  the  previous  history 
of  the  defendant  may  be  given,  but  the  fact  that  he  committed  one  crime  is 
no  evidence  that  he  committed  this.     Tlic  court  permits  the  district  attorney 
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to  proceed  as  far  as  to  state  the  previous  history  of  the  defendant,  with  the 
suggestion,  however,  that  because  he  committed  one  crime,  it  is  no  evidence 
that  he  committed  the  crime  of  which  he  now  standi  charged."  The  district 
attorney  proceeded:  "Ho  assumed  another  man's  name;  he  obtained  money 
under  false  pretenses,  and  told  how  he  came  to  commit  the  crime  l;cfore 
stated."  An<l  he  repeated  the  remark  that  the  defendant  had  knocked  a  hole 
in  a  man's  head.  To  all  of  which  the  defendant  excepted.  In  charging  the 
jury,  the  trial  court  said:  "You  will  not  regard  any  statement  of  counsel 
that  the  defendant  committed  a  crime  in  Germany,  or  that  he  was  a  fugitive 
from  justice,  or  that  he  came  here  under  an  assumed  name,  all  of  which  things 
are  not  in  the  case."  The  supreme  court  held  that  these  remarks  of  the  dis- 
trict attorney  were  highly  improper;  that  the  remarks  of  the  trial  judge  came 
very  near  sanctioning  the  charge  made  by  the  district  attorney,  or  taking  it 
as  true,  and  said:  "For  these  very  objectionable  remarks  of  the  district  at- 
torney, so  approved  by  the  court,  we  are  compelled  to  reverse  the  judgment 
of  conviction  in  this  case,  and  order  a  new  trial." 

2.  Comment  by  Counsel  on  Testimony  Offered  and  Excluded  as 
incompetent  and  illegal  cannot  be  allowed,  and  if  objected  to  and  not 
checked,  or  if  persisted  in  after  being  checked  by  the  court,  will  be  sufficient 
ground  for  reversing  the  judgment:  Sullivan  v.  State,  G6  Ala.  48;  Marble  v, 
Walters,  19  Mo.  App.  134;  Cleveland  Paper  Co.  v.  Banks,  15  Neb.  20;  48  Am. 
Rep.  334;  Koelges  v.  Guardian  L.  /.  Co.,  57  N.  Y.  638;  Clark  v.  State,  23 
Tex.  App.  260. 

3.  Undignified  and  Uncalled-for  Personal  Abuse  by  Counsel  in 
Argument,  of  the  accused,  or  of  witnesses,  or  of  jurors,  calculated  to  in- 
flame the  passions  of  the  jury,  and  to  materially  prejudice  the  accused  in  the 
trial,  is  sufficient  to  call  for  a  reversal  of  the  judgment:  Bessette  v.  Stale,  101 
Ind.  85;  Bedford  v.  Penny,  58  Mich.  424;  State  v.  Williams,  65  N.  C.  505; 
State  V.  Smith,  75  Id.  306;  State  v.  Noland,  85  Id.  576;  Riclcs  v.  State,  19  Tex. 
App.  308;  Stone  v.  State,  22  Id.  185.  In  Bessette  v.  State,  101  Ind.  85,  the 
prosecuting  attorney,  in  addressing  the  jury,  said  of  the  defendant:  "Luke 
Bessette  has  a  bad-looking  face;  I  ask  you  to  just  look  at  his  face;  you  have 
a  right  to  look  at  his  face,  and  I  have  the  right  to  ask  you  to  look  at  his  face, 
and  as  prosecuting  attorney  I  have  a  right  to  comment  upon  it;  if  his  face 
does  not  show  him  to  be  a  bad  man,  then  I  am  not  a  good  judge  of  the  human 
countenance."  In  the  course  of  his  argument  to  the  jury,  ho  furtlier  said: 
"The  defense  has  already  succeeded,  perhaps,  in  making  a  young  num  on  the 
jury  believe  that  this  is  a  blackmailing  scheme.  I  think  I  know  who  he  is, 
and  I  think  he  lias  become  greatly  impressed  with  that  theory."  The  su- 
preme court  granted  the  prisoner  a  new  trial.  The  court,  after  severely 
criticising  the  conduct  of  the  prosecuting  attorney  in  referring  to  the  per- 
sonal appearance  of  the  accused  as  he  had  done,  said:  "The  personal  allusion 
made  to  the  probable  state  of  mind  of  one  of  the  jurors  was  yet  more  repre- 
hensible. To  be  thus  singled  out  from  his  fellow-jurors,  and  put  under 
surveillance,  was  well  calculated  to  impair  the  independence  of  mind  and 
judgment  which  it  was  the  right  and  duty  of  the  juror  to  maintain  until  con- 
vinced by  the  evidence  and  the  fair  and  legitimate  argument  of  counsel." 
In  State  v.  Williams,  65  N.  C.  505,  the  counsel  said:  "Will  you  give  a  ver- 
dict upon  the  evidence  of  this  Pennsylvania  Yankee,  —  this  Rich  Square 
grog-shop  keeper  ?  "  In  State  v.  Smith,  75  N.  C.  30G,  the  language  employed 
by  counsel  was  as  follows:  "The  bold,  l;razen-faced  rascal  liad  the  impudence 
to  write  me  a  note  yesterday,  begging  me  not  to  prosecute  him,  and  tiireat- 
euing  me  that  if  I  did  he  would  get  the  legislature  to  impeach  me."    In  State 
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V.  Noland,  80  N.  0.  67C,  the  prosecuting  attorney,  in  his  argument,  declared 
that  two  of  the  jurors  in  the  cose  had  gone  into  the  box  with  souUt  blackened 
with  perjury  and  bribery."  He  also  walked  over  to  the  jury-box  and  stepped 
on  the  foot  of  one  of  tlio  jurors,  saying  after  he  had  done  so,  "Beg  par- 
don, I  wamtod  to  wake  you  up."  The  juror  was  not  asleep,  nor  did  he  ap- 
pear to  be  so.  The  supreme  court  granted  a  new  trial  for  the  misconduct 
of  the  counsel.  In  liicka  v.  State,  19  Tex.  App.  308,  the  district  attorney,  in 
his  argument  to  the  jury,  said:  "  The  witnesses  for  the  defense  have  swonx 
lies,  and  have  come  hero  for  that  purpose.  I  will  show  it  by  the  testimony. 
They  know  that  they  have  sworn  lies,  and  if  it  was  not  so  they  would  not 
allow  me  to  say  it,  but  would  make  mince-mcatout  of  me  when  I  charge  them 
with  having  done  so."  Hurt,  J.,  in  delivering  the  opinion  of  the  court  of 
appeals,  said:  "We  deem  it  proper  —  yea,  an  imperative  duty  on  our  part 
—  to  sternly  and  emphatically  condemn  such  conduct.  Such  bullying  and 
defiant  conduct  was  highly  calculated  to  provoke  the  most  serious  results; 
and  that,  too,  in  the  very  temple  of  justice;  a  place  in  which  the  highoKt 
order  and  decorum  should  be  preserved." 

In  Stone  v.  State,  22  Tex.  App.  185,  the  prosecuting  officer,  in  his  address 
to  the  jury,  said:  "This  defendant,  I.  L.  Stone,  is  a  contemptible  and  pusil- 
lanimous puppy.  He  comes  into  this  court  with  the  swaggering  insolence  of 
a  grocery  bully,  and  pleads  not  guilty  to  this  charge.  During  the  hours  of 
night,  while  his  family  were  at  their  humble  liome  shedding  tears  of  regret 
over  the  sad  downfall  of  the  husband  and  father,  this  man,  i!:id  biped,  I.  L. 
Stone,  is  bedding  up  with  these  prostitutes.  Had  I  the  couiiiiand  of  lan- 
guage to  stand  here  and  express  my  contempt  of  this  thing,  this  I.  L.  Stone, 
I  could  stand  until  the  dawn  of  the  losmTcction  day,  and  then  say  less  than 
ho  merits.  If  I  were  going  to  establish  a  hell  oa  earth,  ;uju  iiivadc  the  realms 
of  darkness  for  one  to  supervise  it,  I  would  leave  there  aud  come  back  here, 
and  take  I.  L.  Stone,  for  he  is  a  fair  representative  of  the  Devil."  In  refer- 
ence to  this  language  the  court  said:  "Such  language  was  uncalled  for  aud 
highly  reprehensible.  It  was  not  argument,  nor  a  discussion  of  the  oviucuce. 
It  was  a  personal  and  undignilied  abuse  of  the  accused,  tsuch  as  should 
never  be  tolerated  in  a  court  of  justice.  It  was  calculated  to  arouse  the 
passions  of  the  jury  against  the  defendant,  and  to  materially  prejudice  him 
in  the  trial.  It  was  such  error  in  the  proceedings  as  would  of  itself  uiuse  a 
reversal  of  the  judgment."  In  Anderson  v.  State,  104  Ind.  407,  the  prosecut- 
ing attorney,  in  his  opening  statement,  called  the  accused  "a  dirty  dog."  The 
supreme  court  characterized  this  conduct  as  highly  improper,  but  did  not 
consider  it  sufficient  ground,  under  the  circumstances  of  that  case,  for  revers- 
ing the  judgment. 

4.  Lanooaok  Calculated  to  Hctmiliate  and  Degrade  Defendant  in 
the  eyes  of  the  jury  and  by-stauders,  particularly  when  he  has  not  been  im- 
peached, catmot  bo  permitted  on  the  part  of  couusel,  and  where  it  is  not 
checked,  or  where  it  is  persisted  iu  liftcr  warning  from  the  court,  it  will  bo 
ground  for  granting  a  new  trial:  Coljle  v.  Coble,  79  N.  C.  589;  28  Am.  Rep. 
338;  Hatch  v.  StaU,  8  Tex.  App.  410;  34  Am.  Rep.  751.  In  Coble  v.  Coble, 
supra,  the  plaintiff's  counsel,  in  his  closing  address,  to  the  jury  said:  "  That  no 
man  who  had  lived  in  defendant's  neighborhood  could  have  anything  but  a 
bad  character;  that  defendant  had  polluted  everything  near  him,  or  that  lie 
touchei;  that  ho  was  like  tlie  upas-tree,  shedding  pestilence  all  around  him." 
Byauiii,  J.,  in  delivering  the  opinion  of  the  court,  said:  "  Such  an  assault  is 
no  part  of  the  privilege  of  counsel,  and  was  well  calculated  to  influence  tlie 
verdict  of  the  jury.     The  dcfeuiiaut's  counsel  interposed  his  objections  iu  apt 
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time  and  upon  the  instant,  but  they  met  with  no  response  from  the  courts 
and  for  this  error  there  must  be  a  venire  de  novo. " 

5.  Omission  of  Defendant  to  Testify  in  his  Own  Behalf  must  not  bk: 
COMMENTED  UPON  by  the  opposing  counsel  in  his  argument  to  the  jury,  and 
if  counsel  does  comment  upon  such  omission,  and  the  court,  upon  objectioa 
made,  refuses  to  stop  such  comment,  or  declines  to  instruct  the  jury  to  dis- 
regard such  comment,  the  judgment  will  be  reversed:  People  v.  Tyler,  36Cal. 
622;  Long  v.  State,  56  Ind.  182;  26  Am.  Rep.  19;  Commonwealth  v.  Scott,  125 
Mass.  239;  25  Am.  Rep.  87;  Devries  v.  Phillips,  63  N.  C.  53;  Gregg  v.  Wag- 
ner, 77  Id.  246;  Crandall  v.  People,  2  Lans.  309;  but  see  Calkins  v.  State,  18- 
Ohio  St.  366,  98  Am.  Dec.  121,  iu  which  the  counsel  for  the  state,  having, 
been  contradicted  by  the  accused  during  his  argument  to  tlie  jury,  turned 
to  him  and  said:  "Mr.  Calkins,  you  had  an  opportunity  to  testify  in  this 
case  and  did  not  do  so."  This  was  held  not  to  be  sufficient  ground  for  a  new 
trial.  Brinkerhoff,  J.,  delivering  the  opinion  of  the  court,  said:  "The  pris- 
oner seems  to  have  provoked  the  single  hasty  retort  of  counsel,  and  the  court 
does  not  appear  to  have  been  in  any  way  wanting  in  duty. "  In  Long  v.  State, 
supra,  the  language  employed  by  counsel  was  this:  "The  evidence  in  thia 
case  is  not  as  clear  as  it  might  be.  There  were  but  two  parties  to  this  trans- 
action. You  have  heard  the  evidence  of  one  of  them.  We  would  have  beem 
pleased  to  have  heard  from  the  other,  to  see  what  light  he  could  have  thrown^ 
upon  this  transaction. "  This  was  held  to  be  sufEcient  to  call  for  a  reversal 
of  the  judgment.  But  the  Indiana  statute  expressly  provides  that  "if  the 
defendant  do  not  testify,  his  failure  to  do  so  shall  not  be  commented  upou  or 
referred  to  in  the  argument  of  the  cause."  Niblack,  J.,  delivering  the  opin- 
ion of  the  court,  said:  "We  construe  the  statute  to  mean,  that  when  a  de- 
fendant iu  a  criminal  cause  declines  to  testify  iu  his  own  behalf,  absolute- 
silence  on  the  subject  is  enjoined  on  counsel  in  their  argument  on  the  trial.  "^ 
It  was  held,  in  that  case,  that  the  error  was  not  cured  by  the  fact  that  tho 
court  checked  the  attorney,  and  instructed  the  jury  to  disregard  what  he  had 
said.  In  Commonioealth  v.  Scott,  supra,  the  trial  judge  ruled  that  the  prose- 
cuting attorney  had  a  right  to  comment  on  the  reasons  which  the  defendants'" 
counsel  gave  for  their  not  testifying  iu  their  own  behalf,  aud  also  to  give  the 
reasons  which  the  prosecution  contended  really  existed  for  their  not  testify- 
ing; but  the  supreme  court  held  that  in  so  doing  he  committed  an  error 
which  was  manifestly  prejudicial  to  the  defendants,  and  wliich  obliged  it  to 
set  aside  the  verdict  and  grant  a  new  trial.  But  if  the  accused  offers  him- 
self as  a  witness  in  his  own  belialf,  aud  then  refuses  to  answer  proper  ques- 
tions, his  refusal  may  bo  commented  upon  by  counsel,  and  considered  by  the 
jury.  When  he  offers  himself  as  a  witness,  he  waives  his  privilege,  and  be- 
comes subject  to  all  the  riiles  aud  tests  applicable  to  other  witnesses:  State  v.. 
Oher,  52  N.  H.  459;  13  Am.  Rep.  8S;  Cooley  on  Constitutional  Limitations,  3d 
ed.,  317,  note.  And  when  the  accused  offers  himself  as  a  witness  in  his  own 
behalf,  the  prosecuting  attorney  may,  iu  addressing  the  jury,  comment  upon., 
his  appearance  while  testifying:  Huher  v.  State,  57  InJ.  341;  2G  Am.  Rep.  57.. 

6.  Former  Conviction  of  Defendant  must  not  be  Alluded  to  in 
Argument  by  counsel,  where  such  conviction  has  been  set  aside  on  appeal' 
and  anew  trial  granted:  Natch  v.  State,  8  Tex.  App.  416;  34  Am.  Rep.  751;- 
House  V.  State,  9  Tex.  App.  567;  Moore  v.  State,  21  Id.  666.  In  Hatch  v.  State, 
supra,  the  prosecuting  attorney,  in  his  argument  to  the  jury,  said  that  the  de- 
fendant, who  had  been  previously  convicted,  had  obtained  a  new  trial  "by  a. 
dodge  and  technicality,  and  added:  "I  will,  as  often  on  a  new  trial  as  I  can  get 
the  case  before  twelve  honest  men,  convict  him  again  and  again."    TheTexa* 
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statute  expressly  provides  that  "  the  former  conviotioa  bIuiII  be  regarded  as 
no  presumption  of  guilt,  nor  shall  it  bo  alluded  to  in  the  argument."  For 
the  misconduct  of  counsel  stated  above  the  judgment  was  reversed,  although 
the  trial  judge  reproved  counsel  and  called  him  to  order,  directing  him  to 
£[)cak  to  tlie  evidence  in  the  case,  and  further  directed  the  jury  to  disregard 
any  and  all  statements  made  by  counsel  except  as  the  same  related  to  the 
evidence,  or  such  as  were  the  deductions  drawn  from  the  evidence  in  the  case. 
In  Moore  v.  Slate,  aupi-a,  the  prosecuting  attorney  said  to  the  jury:  "A  good 
jury  of  your  county  convicted  the  defendant  of  the  offense  with  which  he  is 
now  charged,  upon  a  former  and  a  previous  indictment,  and  his  attorneys 
appealed  it  to  the  court  of  appeals  upon  a  trifling  tcclmicality  in  drawing  the 
indictment;  and  that  court  reversed  the  caac,  and  by  taking  advantage  of 
this  trifling  technicality,  without  merit,  he  has  caused  your  county  great  ex- 
pense, which  comes  out  of  the  pocket  of  every  good  tax-payer,  yourselves 
among  the  rest;  and  now,  in  view  of  these  facts,  I  ask  you  to  give  him  such 
a  term  in  the  penitentiary  that  will  make  up  for  this  great  expense  he  has 
caused  upon  a  mere  technicality."  In  reversing  the  judgment,  the  court  of 
appeals  said:  "Wo  can  only  reverse  and  remand  the  case,  in  the  hope  that 
the  accused  may  secure  a  fair  and  impartial  trial,  according  to  law  and  ac- 
cording to  those  methods,  alike  ancient  and  honorable,  which  stUl  obtain  in 
all  enlightened  courts."  In  Ooldman  v.  Wolff,  G  Mo.  App.  490,  it  was  held  to 
bo  very  improper  for  counsel,  iu  his  argument  to  the  jury,  to  state  the  amount 
of  a  former  verdict  rendered  iu  the  case,  but  that  where  the  court  rules  that 
such  remark  is  improper,  tho  misconduct  will  not  be  sufficient  to  justify  a 
reversal  of  the  judgment.  In  Lamar  v.  Stale,  G5  Miss.  03,  the  prosecuting 
attorney  told  the  jury  that  on  a  former  trial  of  the  defendant  the  jury  were 
not  out  more  than  a  minute  when  they  returned  a  verdict  of  guilty  against 
him.  This  was  held  to  bo  highly  improper,  but  as  the  defendant  was  found 
guQty  on  his  own  testimony,  the  verdict  was  not  disturbed. 

7.  Fact  that  Ciia>-ge  of  Venue  has  been  had  must  not  be  Com- 
mented UPON  by  counsel  in  argument  to  the  jury.  And  if  such  comment  be 
made,  and  not  checked  by  the  court,  or  if  it  be  persisted  in  after  being  reproved 
by  the  court,  it  will  bo  sufficient  ground  for  reversing  the  judgment:  Camp- 
tell  V.  Maker,  105  Ind.  3S3;  Carter  v.  Carter,  101  Id.  450;  Devriea  v.  PUllips, 
C3  N.  C.  63;  State  v.  Smith,  75  Id.  306.  In  the  case  last  cited,  the  prosecut- 
ing attorney  said:  "The  defendant  was  such  a  scoundrel  that  he  was  com- 
pelled to  move  his  trial  from  Jones  County  to  a  county  where  he  was  not 
known."  This  was  hold  to  bo  highly  improper.  But  if  the  counsel  at  once 
desist,  and  the  court  instructs  tho  jury  that  tho  change  of  venue  has  nothing 
to  >lo  with  the  case,  and  that  they  should  not  consider  it  in  rcacliing  their 
verdict,  the  error  will  be  considered  cured:  Carter  v.  Carter,  101  Ind.  450. 

8.  Appeals  to  Local  Prejudices,  or  to  prejudices  foreign  to  the  case  in 
evidence,  are  highly  improper  iu  the  argument  of  counsel  to  tho  jury,  and 
may  be  good  ground  for  rcvcrsiu':^  the  judgment:  Giljuon  v.  Zeibij,  24  Mo. 
App.  G5;  Newton  v.  State,  21  Fla.  53;  Comf)^  v.  State,  75  Ind.  2i5;  Bremyner 
V.  Green  Bay  etc.  R.  11.  Co.,  Gl  Wis.  114.  Iu  Gib-fon  v.  Zeihij,  mipra,  coun- 
sel said:  "I  take  it,  gentlemen,  that  all  this  matter  amounts  to  is  a  little 
difference  between  St.  Louis  and  Chicago;  and  I  think  you  will  decide  (or 
find)  tliat  in  this  case  (or  this  time)  we  of  St.  Louis  rather  got  tho  best  of 
Cliicago."  Thompson,  J.,  iu  delivering  the  opinion  of  tlio  court,  said:  "An 
appeal  of  this  kind  to  local  prejudice  and  local  ])ride  should  not  have  l)een 
made.  It  was  a  matter  wiioliy  extrinsic  to  the  evidence  and  to  the  merits 
*»f  the  case.     The  court  should  have  checked  counsel  of  its  own  motion,  and 
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instructed  the  jury  to  disregard  such  considerations.  This  was  the  least 
that  the  plaintiff  was  entitled  to  under  the  circumstances.  But  when  the 
plaintiff's  counsel  objected  to  this  line  cf  argument,  and  the  court  overruled 
the  objection  in  the  presence  of  the  jury,  the  effect  of  the  ruling  must  have 
been  to  impress  the  jury  that  this  line  of  argument  met  with  the  deliberate 
approval  of  the  court."  But  in  Dowdell  v.  Wilcox,  64  Iowa,  724,  it  was  held 
that  great  latitude  should  be  allowed  to  counsel  in  argument  in  appealing  to 
the  sympathies  of  a  jury,  and  that  the  trial  court  did  not  abuse  its  discretion 
in  allowing  plaintiff 's  counsel  to  appeal  to  the  jury  in  her  behalf  as  a  soldier's 
widow,  and  in  denouncing  her  opponents  as  leeches  and  oppressors  of  poor 
women  and  widows,  although  the  plaintiff,  while  such  appeal  was  being 
made,  sat  in  front  of  the  jury  weeping,  or  pretending  to  weep. 

9.  To  Tell  Jury  that  Wrongful  Conviction  of  Accused  mat  bk 
Righted  by  Appeal  to  the  supreme  court  is  sufficient  ground  for  reversing  a 
judgment  of  conviction.  Such  a  statement  made  by  counsel  in  his  argument 
•  to  the  jury  is  calculated  to  induce  them  to  disregard  their  responsibility,  and 
ought  not  to  be  permitted:  State  v.  Kring,  64  Mo.  591. 

The  foregoing  rules,  with  the  illustrations  given,  will  assist  in  determining 
what  arguments  and  allusions  of  counsel  are  so  seriously  improper  as  to  call 
for  a  reversal  of  the  judgment. 

Misconduct  of  Counsel  in  Argument,  when  and  how  Cured.  —  It  is 
not  every  indiscreet  remark  of  counsel  in  argument  that  will  justify  a  re- 
versal or  be  ground  for  a  new  trial:  State  v.  Giuj,  09  Mo.  430.  The  language 
used  in  that  case  is  as  follows:  "The  defendant  could  have  told  the  truth 
just  as  well  before  ho  consulted  counsel  as  he  could  afterward."  This  waa 
held  to  be  not  sufficient  ground  for  reversal.  In  the  nature  of  things  much 
must  be  left  to  the  discretion  of  the  court  iu  determining,  in  view  of  all  the 
circumstances  of  the  case,  whether  or  not  a  new  trial  should  be  granted: 
Georrje  v.  Swafford,  Sup.  Ct.  Iowa,  October,  1888;  State  v.  Hamilton,  55  Mo. 
520;  Thompson  v.  Bartley,  27  Pa.  St.  263;  Larkinsv.  TaHer,  3  Sneed,  681. 
To  justify  a  reversal  of  the  judgment,  it  must  appear  that  the  sul)stantial 
rights  of  the  party  against  whom  it  was  rendered  were  prejudiced  by  the  mis- 
conduct: Sladar  v.  State,  105  Ind.  289;  Boyle  v.  State,  105  Id.  469;  Porter  v. 
Throop,  47  Mich.  313;  State  v.  Robertson,  26  S.  C.  117.  IE  the  trial  was,  in 
all  other  respects,  fairly  conducted,  and  it  is  apparent  that  no  other  verdict 
could  have  been  rendered  without  misconduct  on  the  pare  of  the  jury,  the 
verdict  will  not  be  set  aside:  State  v.  Zumbunson,  7  Mo.  App.  526;  Lamar  v. 
State,  65  Miss.  93,  And  iu  East  Tenn.  etc.  It  7?.  Co.  v.  Gurley,  12  Lea,  46, 
it  was  held  that  an  improper  remark  of  counsel  iu  discussing  the  question  of 
punitive  damages  was  not  sufficient  ground  for  granting  a  new  trial,  where 
all  consideration  of  punitive  damages  was  excluded  by  the  judge  in  charging 
the  jury.  Improper  remarks  of  counsel  provoked  by  like  remarks  of  oppos- 
ing counsel,  or  called  forth  in  reply  to  such  remarks,  are  not  generally  re- 
garded as  calling  for  a  reversal:  Keyser  v.  Cldcarjo  etc.  li'y  Co.,  Sup.  Ct. 
Mich.  June,  1887;  Jenkins  v.  North  Carolina  Ore  Dressing  Co.,  05  N.  C.  503; 
Iha  V.  J/nrringtoii,  58  Vt.  181, 

Where  an  attorney  who  has  made  improper  remarks  in  his  argument  to 
tlie  jury,  when  called  to  oi-der,  admits  his  error,  and  immediately  desists,  or 
wlicn  the  court,  upon  objection  made,  rules  out  the  objectionable  remarks, 
and  instructs  t!ie  jury  to  disregard  tliein  in  makiug  up  their  verdict,  the 
great  weiglit  of  aiitiiority  holds  that  the  mischief  is  tliereby  remedied,  and 
that  a  new  trial  ought  not,  in  such  cases,  to  be  granted:  Wightmaii  v.  City  of 
Procidniice,    1  C'.ill'.   524;  Little  Rock  etc.  R'y  Co.  v.  Cavene^se,  48  Ark.    106; 
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People  V.  Lee  Ah  Yittf,  60  Cal.  05;  Dtuver  etc.  B.  li.  Co.  v.  Moynahan,  8  Col. 
f>6;  Kennedy  V.  People,  40  111.  488;  Felix  v.  Scharmi^ber,  119  Id.  445;  City  oj 
Emtiwille  V.  WilUr,  8G  Ind.  414;  Ejyps  v.  StaU,  102  Id.  539;  Norton  v.  State, 
lOG  Id.  1G3;  Perkins  v.  Guy,  55  Miss.  153;  Cavanahv.  Stale,  66  Id.  299;  State 
V.  Bnusxcell,  82  N.  C.  693;  ///«<o«  v.  Cream  City  Co.,  65  Wis.  323.  Battle, 
J.,  in  delivering  the  opinion  of  the  court  in  Little  Rock  etc.  li'y  Co.  v.  Cavenesse, 
48  Ark.  132,  said:  "But  the  court  in  this  case  having  admonished  the  attor- 
ney that  the  statement  made  by  him  was  improper,  and  told  the  jury  that 
they  should  entirely  disregard  it,  a^d  the  attorney  himself  having  said  to  the 
jury  that  his  statement  was  not  evidence,  but  was  only  made  by  way  of  ar- 
gument, and  that  they  should  not  consider  it  in  any  other  light,  it  is  pre- 
sumed that  the  mischief  of  the  remark  was  counterbalanced  and  the  appellant 
was  not  prejudiced  thereby.  Under  the  circumstances,  it  is  no  ground  for 
reversal."  But  in  Hall  v.  Wolff,  61  Iowa,  559,  where  counsel,  in  addressing 
the  jury  in  the  absence  of  the  trial  judge,  stated  as  facts  and  commented 
upon  matters  not  in  evidence,  and  calculated  to  work  prejudice  to  the  adverse 
party,  such  misconduct,  though  not  objected  to  at  the  time,  waa  held  to  be 
good  ground  for  granting  a  new  trial.  The  great  weight  of  authority,  how- 
ever, holds  that  the  misconduct  of  counsel  in  n:iaking  improper  statements  in 
argument  must  bo  pointed  out  and  exceptions  taken  thereto  in  order  to  make 
it  available  as  a  ground  for  a  now  trial:  Frederichi  v.  Jiida/i,  73  Cal.  604; 
Mitchum  V.  State,  1 1  Ga.  615;  Scarhorou'jh  v.  State,  46  Id.  26;  Mayo  v.  Wal- 
den,  57  Id.  42;  Young  v.  State,  65  Id.  525;  Turner  v.  State,  70  Id.  765;  Oil- 
looley  V.  State,  58  Ind.  182;  State  v.  McCool,  34  Kan.  617;  Bedford  v.  Penney, 
65  Mich.  667;  State  v.  Degonia,  69  Mo.  485;  Brads/iaw  v.  State,  17  Neb.  147; 
McLain  v.  State,  18  Id.  154;  Bullia  v.  Drake,  20  Id.  167;  Chandler  v.  Thomp- 
son, 30  Fed.  Rep.  38. 

Ckiminal  Law — Jury  Trial. — Every  Person  Prosecuted  for  a 
Crime  ua.s  a  constitutional  right  of  trial  by  jury,  and  no  valid  law  can  be 
enacted  which  shall  take  away  this  right  or  interpose  such  impediments  to 
its  exercise  as  to  unnecessarily  or  unieasouably  impair  it:  Embury  v.  Conner, 
3  N.  Y.  511;  53  Am.  Dec.  325.  Right  of  trial  by  jury  must  bo  preserved  in- 
violate: Scudder  v.  Trenton  Del.  F.  Co.,  1  N.  J.  Eq.  694;  23  Am.  Dec.  756. 
All  issues  of  fact  must  be  tried  by  jury,  if  the  party  desires  to  have  them  so 
tried:  Scott  v.  NichoU,  27  Miss.  94;  61  Am.  Dec.  503. 

Jury  Trials. — Statements  by  Counsel  in  Opening  to  the  Jury, 
Showing  the  Bearing  of  facts  admissible  under  the  issue  and  expected  to 
be  proved,  and  how  the  is.sues  are  naturally  affected  by  such  facts,  and  illus- 
trating the  relation  of  the  facts,  and  showing  what  must  be  the  final  out- 
come, however  strong  and  forcibly  presented,  and  however  much  calculated 
to  appeal  to  the  feelings,  reason,  or  judgment,  are  proper;  but  stateuienta 
in  the  opening  to  the  jury,  wholly  inadmissible  under  the  issue,  or  state- 
ments in  tlie  closing,  admissible  under  the  issue,  but  not  proved,  are  improper: 
Riggs  V.  Sterling,  60  Mich.  643;  1  Am.  St.  Rep.  554.  The  trial  court  has  a 
discretion  in  regulating  the  conduct  of  counsel  in  arguments,  which  will 
not  be  interfered  with  by  the  appellate  court  unless  counsel  are  permitted, 
against  objection,  to  make  or  persevere  in  improper  remarks:  Sidekum  v. 
Wafja^helc.  R'y  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  549,  and  note  557;  Chicago 
etc.  R.  R.  Co.  V.  PilWmry,  123  111.  9;  5  Am.  St.  Rep.  483. 

Cri.minai,  Law  —  Con.spiracy. — The  Prosecution  may  Fir.st  Provb 
CoN.sriKACY  Itself,  or  it  may  first  prove  the  acts  of  different  persons,  thus 
proving  a  conspiracy:  Spies  v.  People,  122  lil.  1;  3  Am.  St.  Rep.  320,  and 
note  489.  An  overt  act,  criminal  in  itself,  may  be  shown  to  prove  the  ex- 
istence of  a  conspiracy:  Note  to  Spies  v.  People^  3  Am.  S<-.  Rep.  483. 
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Waiver  is  Intentional  Relinquishment  of  Known  Right.  If  a  per- 
son acquainted  with  the  custom  and  usage  of  the  Chicago  Board  of 
Trade  employs  a  broker  to  sell  on  the  board  for  him  a  lot  of  corn  for 
future  delivery,  the  broker  at  the  time  neither  demanding  nor  waiving 
his  right  to  demand  margins  from  him  in  case  the  exigencies  of  the  busi- 
ness should  make  it  expedient  to  do  so;  and  if,  on  an  advance  in  the 
price  of  corn,  the  broker  demands  of  his  principal  a  margin  of  three  thou- 
sand five  hundred  dollars  to  make  him  safe,  which  the  principal  refuses 
to  advance,  saying  that  he  would  pay  the  losses  when  the  diflFerencea 
should  be  adjusted,  and  not  before;  and  if,  the  price  of  corn  still  advan- 
cing, the  broker  makes  two  other  demands  for  still  higher  margins,  which 
being  refused,  he  purchases  the  corn  to  fill  his  contracts,  and  sues  his 
principal  for  the  money  paid  for  his  use  in  making  the  purchase,  these 
successive  demands  are  not  so  inconsistent  that  the  last  will  be  held,  as  a 
matter  of  law,  a  waiver  of  all  the  previous  demands. 

Where  Party  Called  upon  for  Margins  Refuses  to  Pay  Them,  stating 
to  his  broker  that  he  would  furnish  no  margins  until  differences  were 
settled  or  determined,  he  will  be  precluded  from  afterwards  objecting 
that  the  demands  were  not  suflBciently  definite,  and  that  some  of  them 
were  for  a  larger  amount  than  the  broker  was  entitled  to  ask  for. 

Broker  is  Bound  to  Use  Diligence  to  Prevent  Loss  to  Himself  and 
his  Principal,  by  buying  corn  to  meet  his  contract,  when,  by  the  lat- 
ter's  order,  he  buys  corn  for  future  delivery,  if  the  principal  gives  him 
absolute  and  unconditional  notice  that  he  will  not  pay  the  margins  de- 
manded from  him;  but  where  the  principal  merely  notifies  the  broker 
that  he  will  not  pay  losses  until  the  differences  arc  adjusted,  such  notice 
is  not  to  be  regarded  as  an  absolute  and  unconditional  refusal,  and  the 
broker  may  buj'  the  corn  necessary  to  fill  the  contract  at  any  time  bo- 
fore  he  is  bound  to  deliver,  and  hold  the  principal  liable  for  the  loss. 

Payment  of  Money  by  One  Person  under  Indemnity  for  Another  is^ 
in  general,  equivalent  to  a  payment  made  at  the  latter's  request,  the  in- 
demnity operating  as  a  request.  Wliere,  therefore,  a  broker,  employed 
by  his  principal  to  make  sales  of  corn  for  future  delivery,  in  a  market 
whose  rules,  known  to  the  principal,  require  the  seller  to  advance  mar- 
gins on  the  price,  sells  the  corn,  and  upon  a  rise  in  the  price,  after 
making  a  proper  demand  for  the  margins,  which  is  refused,  buys  the 
corn  necessary  to  fill  his  contract,  the  difference  in  price  between  the 
corn  sold  and  that  purchased  becomes  a  debt  recoverable,  with  inter- 
est, against  the  principal  upon  the  common  money  counts,  as  money  ad- 
vanced by  him  to  the  principal's  use,  at  his  request. 

Error  in  Instructions  Becomes  Entirely  Immaterial  in  a  case  where 
the  defendant  merely  stands  upon  the  general  issue,  without  pretending 
to  make  any  other  defense,  and  tlie  plaintiff,  by  competent  evidence 
wholly  uncoritracKcted,  establishes  his  right  to  recover  the  whole  amount, 
which  he  does  recover. 

Margins,  Amount  ok,  upon  What  Based.  —  Where  the  rules  of  a  particu- 
lar mariiet  authorize  a  broker  selling  corn  for  future  delivery  to  demand 
ten  per  cent  margins  of  his  principal,  an  instruction  to  tlie  jury  wliicli, 
by  nec'issary  implication,  excludes  from  its  consideration,  in  considering 
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the  reasonableness  of  the  broker's  demand  for  margins,  the  right  of  the 
broker  to  demand  ten  per  cent  margins  on  the  contract  price,  and  limits 
his  right  to  margins  based  upon  the  di£forence  between  the  contract  price 
and  the  market  price,  is  erroneous,  and  properly  refused. 

Reasonableness  of  Demands  for  Maboins  a  Question  of  Fact.  — In  an 
action  by  a  broker  to  recover  moneys  advanced  to  complete  his  contract 
of  sales  made  for  his  principal,  the  question  whether  the  demands  of  the 
broker  for  margins  were  reasonable  is  a  question  of  fact,  to  be  determined 
by  the  jury  from  the  statements  in  the  written  demand  and  their  con- 
text, and  from  u  consideration  of  all  the  surrounding  circumstances. 

Refusal  to  Give  Instruction  Substance  op  Wnicu  ha.-^  been  Given  in 
other  instructions  is  not  erroneous. 

Assumpsit.  The  facts  are  stated  in  the  following  opinion  of 
the  appellate  court,  which  was  delivered  by  McAllister,  J.:  — 

"This  was  an  action  upon  the  common  counts  in  assumpsit, 
brought  by  Parker,  a  commission  merchant  of  Chicago,  doing 
business  on  the  board  of  trade,  against  Perin,  a  resident  of 
Cincinnati,  Ohio,  to  recover  for  money  advanced  by  the  for- 
mer for  the  latter,  and  commission  earned,  in  the  course  of 
the  execution  by  Parker  of  the  employment  of  him  as  such 
merchant  by  Perin,  December  30,  1882,  to  sell  for  the  latter, 
upon  the  Chicago  Board  of  Trade,  fifty  thousand  bushels  of 
corn,  of  which  twenty-five  thousand  bushels  were  to  be  deliv- 
ered in  January,  and  the  same  quantity  in  May  then  next. 
Upon  trial  by  jury,  the  plaintiff  below  had  a  verdict  and  judg- 
ment for  $6,114.28,  and  the  defendant  brings  error  to  this 
court,  assigning  various  errors,  under  which  the  most  vital 
questions  arise  upon  the  points  made  by  counsel  for  plaintiflf  in 
error,  —  1.  That  as  respects  the  alleged  advances  of  money, 
the  plaintiflf  below  failed  to  make  out  a  cause  of  action  by  his 
evidence;  2.  That  what  plaintiff  below  claimed  as  advances 
of  money  for  the  defendant  at  his  implied  request  were  not 
such  in  legal  contemplation,  and  if  any  recovery  could  be  had 
for  what  plaintiff  below  was  compelled  to  pay  out  in  taking 
care  of  the  said  contracts  of  sale  for  defendant,  such  recovery 
could  only  be  upon  a  special  and  not  upon  the  common  counts; 
3.  That  interest  on  the  money  so  paid  was  not  allowable.  Other 
points  for  reversal  were  made,  which  will  be  noticed  as  we 
proceed. 

"  The  fir.^t  question,  then,  is  as  to  whether  the  plaintiflf  below 
established,  by  his  evidence,  a  cause  of  action  as  respects  the 
money  so  expended.  It  clearly  appears,  from  the  evidence, 
that  at  the  time  Perin  employed  Parker  to  sell  for  him,  on  the 
Chic;igo  Poard  of  Trade,  the  corn  in  question,  the  former  was 
well  acquained  with  the  usages,  customs,  and  methods  of  doing 
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business  on  that  board;  that  no  margins  were  asked  for  by 
Parker  or  furnished  by  Perin;  and  it  is  not  pretended  that 
anything  was  said  or  done  whicli  could  be  construed  into  a 
waiver  of  Parker's  right  to  have  Perin  furnish  margins,  if  the 
exigencies  of  the  business  made  it  expedient  to  do  so.  It  ap- 
pears that  Parker  made  sale  of  the  corn,  for  future  delivery, 
immediately  upon  receiving  the  order  of  Perin,  and  in  strict 
compliance  therewith,  and  informed  the  latter  that  he  had 
done  so;  that  Parker  did  not  have  any  of  the  corn  at  the  time, 
and  that  from  the  usages  of  the  business,  with  which  Perin 
was  familiar,  it  was  to  be  presumed  to  have  been  within  the 
contemplation  of  the  parties  that  Parker  should  go  upon  the 
board  of  trade  and  buy,  on  Perin's  account,  the  corn  requisite 
to  a  delivery  when  the  contracts  of  sale  were  closed  up.  It 
appears  that  from  the  time  such  sales  were  made,  the  price  of 
corn  continually  advanced  in  the  market,  so  that,  by  January 
13,  1883,  the  deal  was  against  Perin  in  the  sum  of  three  thou- 
sand dollars  and  .upwards.  Parker  then  demanded  of  Perin 
that  he  supply  margin  in  the  sum  of  three  thousand  five  hun- 
dred dollars.  The  latter  refused,  saying  that  he  would  pay 
losses  when  differences  were  settled  or  determined,  and  not 
before.  He  put  such  refusal  solely  upon  the  ground  that  Par- 
ker had  been  ordered,  January  4,  1883,  to  buy  in  the  corn  for 
January  delivery,  and  had  violated  his  duty  in  that  respect. 
That  claim  was  shown  to  have  been  entirely  without  founda- 
tion. January  15th,  Parker  made  another  demand  on  Perin 
for  four  thousand  dollars  margins,  by  draft,  which  the  latter 
refused  to  accept.  Then  Parker  went  to  Cincinnati,  and  Jan- 
uary 16th  had  two  personal  interviews  with  him,  and  there 
asked  him  again  for  margins,  and  Perin  peremptorily  refused, 
assigning  for  a  reason  the  said  baseless  claim  that  Perin  had 
violated  his  duty  in  failing  to  buy  in  the  corn  for  January 
delivery.  Then,  January  18th,  Parker,  by  telegram  from 
Chicago,  demanded  six  thousand  dollars,  to  be  sent  by  tele- 
gram by  12:30  o'clock  of  that  day,  and  gave  him  notice  that 
if  this  demand  was  not  complied  with,  he  should  bu}'  in  the 
corn  for  Perin's  account.  That  telegram  was  not  received  by 
Perin  until  12:15,  and  then  it  was  impracticable  for  him  to 
comply.  He  did  not,  and  he  does  not,  pretend  that  he  would 
if  it  had  been  received  in  time.  On  the  contrary,  the  evidence 
tends  to  show  that  he  at  no  time  afterward  intended  to  retract 
the  notice  he  gave  Parker  January  13th,  that  he  should  pay 
no  losses  until  differences  were  settled  or  determined. 
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"  When  this  case  was  before  us  upon  a  former  writ  of  error 
{Perin  v.  Parker,  17  Bradw.  169),  we  held  that  upon  the  un- 
disputed facts,  the  notice  and  demand  of  January  18th  were 
not  reasonable;  that  such  being  the  case,  it  should  have  been 
submitted  to  a  jury  to  determine  whether  or  not  Parker,  by 
his  acts  and  words,  had  waived  liis  rights  upon  his  previous 
demands  for  margins,  and  whether  or  not  Perin  had,  before 
said  last  demand,  retracted  his  notice  to  Parker  that  he  would 
not  supply  any.  The  judgment  in  Parker's  fft  vor  was  reversed, 
and  the  cause  went  back  for  a  second  trial.  Upon  this  last 
trial  those  questions  were  specifically  submitted  to  the  jury, — 
as  to  the  waiver,  by  requests  to  find  specially;  as  to  the  re- 
traction, by  instruction  asked  on  behalf  of  defendant.  The 
jury  found,  by  their  special  verdict,  that  there  was  no  waiver, 
and  by  their  general  verdict,  that  there  was  no  retraction  of 
said  notice  of  refusal  to  put  up  margins.  It  is  contended  by 
counsel  for  Perin  that  the  special  finding  of  the  jury,  that 
there  was  no  waiver  by  Parker  of  any  of  the  demands  for 
margins  made  by  him  prior  to  that  of  January  18th,  is  un- 
supported by  the  evidence, — that  they  were  respectively  insuf- 
ficient if  not  waived. 

"A  waiver  is  the  intentional  relinquishment  of  a  known 
right,  and  there  must  be  both  knowledge  of  the  existence  of 
the  right  and  an  intention  to  relinquish  it:  Hoxie  v.  Insurance 
Co.,  32  Conn.  40;  Lewis  v.  Insurance  Co.,  44  Id,  72;  West  v. 
Piatt,  127  Mass.  372.  A  subsequent  demand  is  not  necessa- 
rily a  waiver  of  a  prior  one:  Hull  v.  Hobart,  16  Me.  164.  The 
fact  that  each  successive  demand  made  by  Parker  was  for  an 
amount  larger  than  that  of  the  next  preceding  one  cannot  be 
considered  as  of  controlling  effect,  because  such  increase  of 
amount  was  properly  due  to  the  fact  that  the  market  price  of 
corn  was  advancing  from  day  to  day.  In  view  of  that  cir- 
cumstance, the  successive  demands  were  not  so  inconsistent 
as  to  require  the  jury  to  find,  or  this  court  to  adjudge,  that 
the  last  was  a  waiver  of  all  the  previous  demands. 

"  But  counsel  for  Perin  now  insist  that  the  several  notices 
or  demands  were  not  sufficiently  definite,  and  that  some  of 
them  were  for  a  larger  amount  than  he  was  entitled  to  ask  for. 
Even  if  that  were  so,  having  decided  that  he  would  furnish 
no  margins  until  difierences  were  settled  or  determined,  and 
BO  notified  Parker,  he  was  precluded  from  taking  advantage  of 
such  ol'jections  at  the  trial. 

''  It  is  also  urged  by  counsel  that  it  was  the  duty  of  Parker 
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to  have  bought  in  the  corn  within  a  reasonable  time  after 
receiving  the  notice  of  refusal  by  Peilu, — January  13th, — and 
thus  prevented  the  subsequent  increase  of  loss.  We  are  in- 
clined to  the  opinion  that  if  the  notice  had  been  absolute  and 
unconditional,  it  would,  upon  settled  principles  of  the  law  of 
principal  and  agent,  have  been  the  duty  of  Parker  to  use  due 
diligence  to  prevent  such  increase  of  loss  to  himself  and  his 
principal.     But  the  notice  as  given  cannot  be  so  regarded. 

"  The  next  question  is,  whether  the  money  paid  by  Parker 
in  buying  in  the  corn  in  question  can  be  regarded  as  money 
advanced  upon  the  implied  request  of  Perin,  and  so  become  a 
debt  recoverable  under  the  common-money  counts.  The  rule 
applicable  to  such  a  case  as  this  is  the  rule  which  pervades 
the  whole  law  of  principal  and  agent,  viz.,  that  the  principal 
is  bound  to  indemnify  the  agent  against  the  consequences  of 
all  acts  done  by  him  in  pursuance  of  the  authority  conferred 
upon  him:  Taylor  v.  Stray,  2  Com.  B.,  N.  S.,  195;  Leake  on 
Contracts,  55.  It  is  said  by  that  excellent  author,  on  the 
same  page:  'Where  a  person  has  paid  money  under  an  in- 
demnity from  another  person,  it  is,  in  general,  equivalent  to  a 
payment  made  at  his  request,  the  indemnity  operating  as  a 
request':  Brittain  v.  Lloyd,  14  Mees.  &  W.  762;  Lewis  v.  Camp- 
bell, 8  Com.  B.  541;  Monle  v.  Garrett,  L.  R.  5  Ex.  132;  L.  R.  7 
Ex.  101;  39  L.  J.  Ex.  69.  Leake  (page  56)  further  says:  'The 
employment  of  a  broker  to  buy  and  sell  shares  operates  as  a 
request  to  make  all  payments  required  by  the  rules  of  the 
stock  exchange,  or  other  share  market,  in  the  course  of  the 
execution  of  the  employment,  with  a  promise  of  repayment.^ 
In  that  statement  the  author  is  supported  by  the  following 
cases:  Bayley  v.  Wilkins,  7  Com.  B.  886;  Westropp  v.  Solomon^ 
8  Id.  345;  Taylor  v.  Stray,  2  Com.  B.,  N.  S.,  195;  Smith  v. 
Lindo,  5  Id.  587. 

"  It  surely  needs  no  argument  to  prove  that  the  same  rules 
above  adverted  to  are  appliable  to  a  case  where  a  person  em- 
ploys a  commission  merchant  to  deal  for  him,  either  in  buy- 
ing or  selling  grain  or  other  products  upon  the  Chicago  Board 
of  Trade.  The  case  shows  that  the  plaintiff  below  acted,  in 
buying  in  the  corn  under  the  circumstances  shown,  entirely 
in  conformity  with  the  rules  and  usages  of  said  board  of  trade, 
with  which  the  defendant  was  familiar  when  he  employed 
him.  Wliat  the  plaintiff  was  compelled  to  pay  out  in  doing 
so  was,  therefore,  in  consequence  of  the  employment  in  con- 
templation of  the  parties,  and  must  be  considered  as  in  pur- 
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Buance  of  the  authority  conferred  by  such  employment,  for 
which  payment  the  defendant  had  impliedly  promised  to  in- 
demnify the  plaintiff.  The  sums  so  paid  out  by  the  plaintiff, 
therefore,  became  a  debt,  recoverable  againet  the  defendant, 
upon  the  common  money  counts,  as  money  advanced  by  the 
plaintiff  to  the  use  of  the  defendant,  at  his  request;  and  that 
being  so,  the  plaintiff  was  entitled  to  interest  upon  it,  under 
section  2  of  the  statute  concerning  interest. 

"  Counsel  for  defendant  below  complain  of  error  in  the  in- 
structions to  the  jury.  We  do  not  deem  it  our  duty  to  enter 
upon  a  discussion  of  the  points  specified  by  counsel,  for  in 
this  case  the  plaintiff  clearly  established  his  right  to  recover 
the  full  amount  which  he  did  recover,  not  only  by  competent 
evidence,  but  evidence  which  was  wholly  uncontradicted. 
The  defendant  made  no  pretense  of  any  defense  but  that  of 
standing  upon  the  general  issue,  and  requiring  the  plaintiff  to 
prove  his  case.  That  was  done  by  undisputed  testimony  show- 
ing a  riglit  of  recovery  under  settled  rules  of  law.  In  such  a 
case,  we  think  error  in  the  instructions  becomes  entirely  im- 
material. 

"  Wo  have  considered  the  exception  taken  to  the  action  of 
the  court  in  sending  the  jury  back  to  supplement  what  they 
had  omitted  in  the  verdict  as  first  returned.  Under  the  cir- 
cumstances, as  shown  by  the  bill  of  exceptions,  we  think  there 
was  no  error  in  such  action  of  the  court. 

"The  judgment  should  be  aflBrmed." 

Dexter,  Ilerrick,  and  Allen,  and  Horace  U.  Martin,  for  the 
plaintiff  in  error. 

H.  S.  Munroe,  for  the  defendant  in  error. 

Baker,  J.  We  are  entirely  satisfied  with  the  conclusion 
reached  by  the  appellate  court,  and  concur  in  and  adopt  the 
opinion  filed  in  that  court.  In  view,  however,  of  the  criticisms 
made  upon  that  opinion  in  the  additional  brief  and  argument 
presented  to  this  court,  we  will  further  notice  some  of  the 
questions  of  law  involved  in  the  case. 

The  right  of  Parker  to  recover  under  the  common  counts, 
for  money  paid  and  advanced,  is  strenuously  denied.  It  is 
evident  that  if  Parker  had  carried  the  contracts  until  their 
maturity,  he  would  then  have  been  obliged  to  deliver  the  corn 
called  for  by  them,  and  that  then  there  would  have  been  an 
implif'd  request  from  Perin  to  him  to  settl"  the  deals,  and  an 
implied   promise  to   pay  him.     It   is   claimed,  however,   that 
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Parker  being  under  no  legal  obligation  to  buy  corn  and  per- 
form the  contracts  before  they  matured,  no  request  by  Perin  to 
him  to  pay  out  money  can  be  implied  in  law,  and  conse- 
quently there  can  be  no  implied  promise  by  Perin  to  repay  it, 
and  an  action  for  money  paid  will  not  lie. 

Parker,  as  agent  for  Perin,  and  acting  under  his  orders,  sold 
the  corn  for  Perin,  and  under  the  rules  of  the  Board  of  Trade 
and  the  custom  of  the  Chicago  market,  he  was  personally 
bound  to  the  purchasers  on  these  contracts  of  sale.  Parker 
and  Perin  were  dealing  with  reference  to  such  rules  and  such 
custom,  with  which  they  were  both  perfectly  familiar.  The 
rules  of  the  Board  of  Trade  provided  that  on  time  contracts 
purchasers  should  have  the  right  to  require  of  sellers  ten  per 
cent  margins,  based  upon  the  contract  price  of  the  property 
bought,  and  further  security,  from  time  to  time,  to  the  extent 
of  any  advance  in  the  market  value  above  said  price.  The 
price  of  corn  had  been  rapidly  advancing  since  the  date  of  the 
Bales.  Parker  either  had  deposited  margins  upon  the  con- 
tracts, or  was  liable  to  be  called  on  for  the  ten  per  cent  and 
the  additional  margins  by  the  persons  to  whom  he  had  sold 
the  corn.  The  evidence  does  not  seem  to  disclose  whether  or 
not  the  purchasers  had  cither  received  or  called  for  margins. 
Even  if  they  had  not,  yet  there  was  an  existing  legal  right  in 
them  to  call  on  Parker  for  margins,  and  a  legal  liability  upon 
the  latter,  within  the  next  banking  hour  thereafter,  to  deposit 
the  margins  called  for,  and  also  within  that  time  deposit 
with  the  secretary  of  the  board,  or  the  parties  calling  for  such 
deposits,  duplicate  certificates  of  deposit,  signed  by  the  treasurer 
of  the  board  or  an  authorized  bank. 

We  must  assume  the  facts  to  be  as  found  by  the  jury  in  the 
trial  court,  and  by  the  appellate  court,  that  defendant  in  error 
had  made  proper  demands  for  margins,  which  had  never  been 
waived,  and  that  plaintiff  in  error  had  failed  and  refused  to 
comply  with  these  demands.  After  the  failure  of  the  principal 
to  put  up  margins  when  called  for,  and  his  absolute  refusal  so 
to  do,  and  the  return,  unpaid  and  protested,  of  the  draft  drawn 
therefor,  it  became  the  duty  of  the  commission  merchant  to 
use  diligence  in  order  to  prevent  increase  of  loss  to  himself 
and  his  principal.  It  is  clear  that  the  agent  was  not  bound 
himself  to  bear  the  burden  and  the  risk  of  the  contracts  made 
by  the  express  order  of  his  defaulting  principal,  through  the 
whole  of  the  options,  without  power  to  relieve  himself  from 
the  personal  liability  iuiposed  upon  him  by  the  contracts. 
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In  view  of  the  relation  of  principal  and  agent  existing  be- 
tween the  parties,  the  personal  liability  UBSumed  by  the  agent 
upon  the  contracts  made,  the  duty  of  the  principal  to  indem- 
nify his  agent,  and  the  rules  of  the  Board  of  Trade,  and  the 
usage  and  custom  of  the  market  in  which  they  were  dealing, 
we  must  hold  that  when  Perin  ordered  his  agent  to  make  the 
contracts,  he  not  only  impliedly  agreed  to  furnish  margins 
when  demanded,  but  also  impliedly  agreed  that  if  he  failed 
and  refused  to  put  up  margins  when  called  for,  then  the  agent 
should  be  authorized,  without  waiting  for  the  maturity  of  the 
contracts,  to  buy  corn  for  the  purpose  of  filling  such  contracts. 
If  there  was  such  implied  authority,  then  that  authority,  fol- 
lowed by  the  refusal  of  the  principal  to  advance  margins,  was 
equivalent  to  a  request  to  his  agent  to  purchase  immediately, 
or  within  a  reasonable  time,  at  the  market  price,  the  corn 
called  for  by  the  contracts,  and  necessarily  implied  a  promise 
to  pay  the  agent  the  difference  in  price  between  the  corn  sold 
and  that  purchased.  This  difference  in  price  would  properly 
be  regarded  as  money  paid  by  the  agent  for  the  use  of  the 
principal,  and  at  his  request. 

This  case  is  clearly  distinguishable  from  Lightfoot  v.  Creed, 
8  Taunt.  268.  There  the  parties  were  the  vendor  and  vendee 
of  stock,  which  was  not  transferred  in  conformity  with  the 
contract.  The  point  ruled  was,  that  the  vendee  had  no  im- 
plied authority  from  the  vendor  to  purchase  other  stock  to 
the  same  amount,  and  hold  him  for  the  difference  as  money 
paid  to  his  use,  and  that  the  plaintiff  should  have  declared 
specially  on  the  contract.  Here  the  parties  were  principal 
and  agent,  and  the  dealings  were  with  reference  to  the  cus- 
tom and  usage  of  a  particular  market;  and  the  employment 
and  the  subsequent  conduct  of  the  principal  had  the  effect  of 
a  request  to  the  agent  to  make  the  purchases  when  he  did, 
with  a  promise  to  pay  him  the  difference  in  prices.  The  claim 
here  recovered  by  defendant  in  error  was  within  the  contem- 
plation of  tlie  parties  at  the  time  of  the  employment  to  make 
the  contracts  of  sale. 

We  have  carefully  examined  the  record  in  respect  to  the 
rulings  of  the  court  upon  tlie  instructions,  and  will  briefly 
state  the  result  of  such  examination. 

The  court  refused  to  give  the  third  instruction  asked  by 
plaintiff  in  error,  but  the  ground  was  substantially  covered  by 
the  seventh  instruction,  which  was  given. 

Tiie  refusal  of  the  court  to  give  the  sixth  instruction  was 
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justified  by  the  fact  that  the  legal  principle  involved  in  it  was 
given  to  the  jury  in  the  fourth  and  fifth  instructions,  and  also 
by  the  further  fact  that  it,  by  necessary  implication,  excluded 
from  the  consideration  of  the  jury,  in  considering  the  reason- 
ableness of  the  demands  for  margins  made  by  defendant  in 
error,  his  right  to  demand  ten  per  cent  margins,  based  upon 
the  contract  prices,  and  expressly  limited  his  right  to  margins 
predicated  upon  the  difference  between  contract  price  and 
market  price. 

The  substance  of  the  eleventh  instruction  submitted  to  the 
court  had  already  been  given  in  both  the  seventh  and  ninth 
instructions. 

In  the  thirteenth  instruction,  the  court  was  asked  to  instruct 
the  jury,  as  matter  of  law,  that  any  statement  by  Parker  in 
any  letter  or  telegram  to  Perin,  in  evidence,  that  he,  Parker, 
would  draw  a  draft  on  Perin  was  not  a  reasonable  demand 
for  margins,  and  was  not  a  reasonable  notice  to  him  to  put  up 
margins.  It  was  a  question  of  fact,  for  the  jury  to  determine, 
from  such  statements  and  their  context,  and  from  a  consider- 
ation of  all  the  surrounding  circumstances,  whether  •r  not  the 
demands  were  reasonable.  It  was  not  error  to  refuse  the  in- 
struction. 

The  fourteenth  and  seventeenth  instructions  were  properly 
refused,  and  for  the  reason  that,  under  the  statute,  defendant 
in  error  was  entitled  to  receive  interest  on  the  moneys  he  had 
advanced  for  the  use  of  plaintiflP  in  error. 

Complaint  is  also  made  of  the  fourth  and  fifth  instructions 
for  defendant  in  error.  It  is  objected,  that  while  there  was 
evidence  of  waiver  sufficient  to  go  to  the  jury,  yet  said  fourth 
instruction,  in  stating  the  hypothetical  case  of  the  plaintiff 
below,  contained  no  qualification  on  the  subject  of  waiver,  and 
thereby  took  the  question  of  waiver  from  the  jury.  The  jury 
was  not  only  very  fully  instructed  on  this  question  of  waiver 
in  numerous  other  instructions  of  the  court,  but  they,  in  their 
answers  to  the  special  questions  submitted  to  them,  returned 
into  court  a  special  finding  against  plaintiflf  in  error  upon  this 
question  of  waiver.  The  fact  that  they  made  this  special  find- 
ing renders  it  absolutely  certain  that  they  were  not  misled  by 
the  omission  under  consideration.  The  other  objections  urged 
to  this  fourth  instruction  are  technical,  and  do  not  require 
particular  notice. 

The  fifth  instruction  for  defendant  in  error,  in  order  to  have 
been  entirely  accurate,  should  have  contained  the  additional 
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words,  "and  if  the  jury  further  believe,  from  the  evidence, 
that  Parker  did  sell  the  corn  ";  but  the  plain  implication  from 
the  instruction,  as  given,  was,  that  the  jury  must  believe  that 
Parker  sold  the  corn,  and  the  undisputed  evidence  was  that 
he  did  sell  it.  It  is  manifest,  therefore,  that  the  jury  were 
not,  and  could  not  have  been,  misled  by  the  instruction. 

The  eighth  instruction  for  plaintiff  in  error  was  modified  by 
the  court  before  it  was  given.  No  complaint  is  made  of  the 
action  of  the  court  in  refusing  to  give  it  in  the  form  in  which 
it  was  asked.  Objection,  however,  is  urged  to  the  modifica- 
tion made  by  the  court.  This  modification  was  clearly  inac- 
curate, and  was  probably  made  through  inadvertence.  The 
inaccuracy  was,  however,  fully  obviated  by  the  fourth,  seventh, 
and  ninth  instructions  given  for  plaintifi"  in  error, — in  fact, 
these  latter  instructions  rendered  the  modification  wholly 
immaterial,  as  they  excluded  from  the  jury  any  right  of  re- 
covery based  upon  the  telegram  of  January  18th  as  a  reason- 
able demand. 

Our  conclusion  is,  that  there  was  no  manifest  error  in  the 
rulings  of  the  trial  court  upon  the  instructions,  and  that  the 
jury  was  very  fully  and  fairly  instructed  on  behalf  of  plain- 
tiflf  in  error. 

In  our  opinion,  the  appellate  court  properly  affirmed  the 
judgment  of  the  circuit  court. 

Judgment  affirmed.  

STOCK-BROKEKa  AXD  CLIENTS.  —  FOR  A  GENERAL  DISCUSSION  OP  THE  RE- 
LATION between  stock-brokers  and  their  clients,  see  extended  note  to  Hoiian 
V.  Morgan,  75  Am.  Dec.  313-326. 

Waiver  is  an  Intentional  Relinquishment  op  a  Known  Right;  and 
tlieru  must  be  a  knowledge  of  the  existence  of  the  right,  and  an  intention  to 
relinquish  it:  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21;  85  Am.  Dec.  240. 
Waiver  is  a  question  of  law,  and  not  one  of  fact:  Spring  Garden  etc.  Ins.  Co. 
V.  Evan/I,  9  Md.  1;  66  Am.  Dec.  308;  Minor  v.  Edwards,  12  Mo.  137;  49  Am, 
Dec.  121. 

Assumpsit.  —  Monet  Voluntarily  Paid  for  the  Use  op  Another 
DOES  NOT  Impose  a  liability  on  such  other  to  repay,  unless  the  payment  was 
made  at  his  request:  Kenan  v.  Ilalhway,  16  Ala.  63;  50  Am.  Dec.  162;  but 
where  one  person  is  compelled  to  pay  money  which  another  is  bound  by  law 
to  pay,  a  promise  by  the  latter  is  raised  by  law  to  reimburse  the  person  pay- 
ing: WinchexUr  v.  Beardin,  10  Humph.  247;  61  Am.  Dec.  702;  Ticonic  Bank 
V.  Smiiejf,  27  Me.  226;  46  Am.  Dec  593;  Turner  v.  Egerton,  1  Gill  &  J.  430; 
19  Am.  Dec.  236. 
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Adverse  Possession  Sufficient  to  Defeat  Right  of  Action  of  Holder 
OF  Legal  Title  must  be  hostile  in  its  inception,  and  be  so  continued 
without  interruption  for  the  period  of  twenty  years.  It  must  be  actual, 
visible,  and  exclusive,  acquired  and  retained  under  claim  of  title  incon- 
sistent with  that  of  the  true  owner;  but  it  need  not  be  under  a  rightful 
claim,  nor  even  under  a  muniment  of  title. 

Oral  Declarations  op  Claim  of  Title  are  not  Essential  to  Con- 
stitute Adverse  Possession  on  the  part  of  the  party  in  possession;  it 
ia  sufficient  if  the  proof  shows  that  ho  has  so  acted  as  to  clearly  indicate 
that  he  did  claim  title.  Using  and  controlling  property  as  owner  is  the 
ordinary  mode  of  asserting  a  claim  of  title,  and  no  mere  words  can  more 
satisfactorily  assert  such  a  claim. 

Deed  of  Strip  of  Land  for  Purpose  of  Constructing,  Maintaining, 
AND  Operating  Railroad  Track  thereon  conveys  a  right  of  possession 
exclusive  and  wholly  inconsistent  with  the  subsequent  possession  of  the 
land,  or  any  part  of  it,  by  the  grantor  or  his  assigns,  for  purposes  of  graz- 
ing or  agriculture,  or  as  a  part  of  the  farm  to  which  it  originally 
belonged,  although  it  may  not  convey  an  estate  in  fee.  And  if  such 
grantor  and  his  assigns  continue  to  use  and  occupy  a  portion  of  such 
strip  of  land  as  they  use  the  residue  of  the  farm,  claiming  to  be  the 
owners  thereof,  their  possession  is  adverse,  and  if  continued  for  twenty 
years,  will  bar  the  grantees  right  to  bring  an  action  for  its  recovery. 

Ejectment.     The  opinion  states  the  case. 
Williams  and  Capen,  for  the  appellant. 
A.  E.  De  Mange,  for  the  appellees. 

Bailey,  J,  This  was  an  action  of  ejectment,  brought  by 
the  Illinois  Central  Railroad  Company  against  Stephen  Hough- 
ton and  James  Houghton,  to  recover  two  strips  of  land,  each 
fifty  feet  in  width,  the  one  seventy  and  the  other  eighty  rods 
in  length,  being  a  part  of  section  22,  township  23  north,  of 
range  2  east,  in  McLean  County,  and  adjoining  the  one  on 
the  east  and  the  other  on  the  west,  the  strip  of  land  one  hun- 
dred feet  in  width,  heretofore  occupied  by  the  plaintiff  as  its 
right  of  way.  The  trial,  which  was  had  before  the  court  with- 
out a  jury,  resulted  in  a  finding  and  judgment  in  favor  of 
the  defendants,  and  the  plaintiff  brings  the  record  to  this  court 
by  appeal. 

On  the  twenty-ninth  day  of  April,  1852,  as  seems  to  be  con- 
ceded, William  "Walker  was  the  owner  in  fee  of  the  eighty-acre 
tract  which  includes  the  two  tracts  iu  controversy.  The 
plaintiff's  proof  of  title  consists  of  a  deed  executed  by  said 
Walker  and  wife,  dated  April  29,  1852,  conveying  to  the 
plaintiff,  "for  the  purpose  of  constructing,  maintaining,  and 
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operating  thereon  a  single  or  double  track  railroad,  with  all 
its  necessary  appurtenances,  and  for  all  uses  and  purposes 
connected  with  the  construction,  repair,  maintenance,  and  com- 
plete operation  of  said  railroad,  the  right  of  way  over  and 
through  said  tract,"  said  right  of  way  to  comprise  land  of  the 
width  of  one  hundred  feet  on  each  side  of  said  railroad,  to 
have  and  to  hold  the  same  to  the  plaintiff  and  its  successors 
and  assigns  forever,  "for  all  lawful  uses  and  purposes  inci- 
dent to  a  full  and  indefeasible  title  in  fee-simple,  or  in  any 
way  connected  with  the  construction,  preservation,  occupation, 
and  sole  enjoyment  of  said  road  and  lands  of  the  width  afore- 
said." The  deed  also  contained  a  covenant  on  the  part  of  the 
plaintiff  to  erect  and  maintain  such  lawful  fences  as  would 
divide  the  lands  occupied  by  the  plaintiff  from  the  adjoining 
lands  on  each  side,  and  as  far  as  possible  prevent  intrusion 
upon  or  passage  across  the  lands  and  railroad  occupied  by  the 
plaintiff. 

It  appears  that  the  plaintiff,  shortly  after  the  execution  of 
this  deed,  erected  substantial  post  and  board  fences  so  as  to 
inclose  its  right  of  way  of  the  width  of  only  one  hundred  feet, 
leaving  the  two  strips  of  land  now  in  controversy  outside  of 
its  fences.  Walker  joined  his  farm  fences  with  the  fences 
inclosing  the  railroad,  and  occupied  and  used  said  two  strips 
of  land  the  same  as  he  did  the  residue  of  his  farm,  and  the 
evidence  tends  to  show  that  he  did  so,  claiming  to  be  the 
owner.  Said  land  was  partly  under  cultivation,  partly  in 
grass,  and  in  part  covered  with  timber,  and  Walker  cut  some 
of  the  timber,  and  grazed  and  cultivated  the  land  not  covered 
with  timber,  and  continued  in  possession  of  the  land  as  a  part 
of  his  farm  until  November  28,  1855,  at  which  time  he  con- 
veyed it  to  George  and  James  Park,  said  conveyance  being  by 
its  terms  made  "subject  to  the  right  of  way  of  the  Illinois 
Central  Railroad  Company,  as  heretofore  deeded  by  said 
party  of  the  first  part  to  said  railroad  company.' 

Greorge  and  James  Park  went  into  possession  under  said 
deed,  and  used  the  land  the  same  as  Walker  had  done. 
James  Park  died,  and  John  E.  Park,  his  sole  heir  at  law, 
conveyed  his  interest  in  the  farm  to  George  Park,  by  deed 
dated  March  18,  1869.  George  Park  continued  in  poyse.^eion 
until  1871  or  1872,  when  he  died,  leaving  several  heirs.  On 
the  twenty-eighth  day  of  June,  1873,  the  administrator  of 
George  Park  sold  and  conveyed  that  portion  of  the  farm  west 
of  the  railroad  to  Stephen  Houghton,  in  pursuance  of  an  order 
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of  the  county  court  of  McLean  County;  and  prior  to  making 
such  sale,  the  administrator  had  the  land  surveyed  up  to 
the  railroad  fence,  and  sold  it  all  to  Houghton  by  the  acre. 
Houghton  and  his  son  James  took  immediate  possession  of 
the  land  under  said  deed,  and  have  ever  since  been  in  posses- 
sion of  the  same,  claiming  to  own  it.  They  have  also,  dur- 
ing the  same  time,  been  in  possession  of  the  strip  of  land  on 
the  east  side  of  the  railroad  as  tenants  of  the  heirs  of  George 
Park,  having  rented  that  portion  of  the  farm  east  of  the  rail- 
road of  them. 

The  railroad  fences  remained  where  they  were  originally 
built  from  1853  down  to  some  time  in  the  year  1886.  On 
several  occasions  during  that  time,  fire  from  the  railroad  en- 
gines burned  down  portions  of  said  fences,  and  also  destroyed 
the  cross-fences  and  crops  on  the  land  in  controversy;  and 
the  plaintiff,  on  each  occasion,  rebuilt  the  railroad  fences,  and 
paid  the  adjoining  proprietors  the  damages  done  upon  said 
lands.  In  1886,  the  plaintiff  took  down  said  railroad  fences, 
and  erected  new  fences  jSfty  feet  farther  from  its  railroad 
track,  thus  entering  and  taking  possession  of  the  land  in  con- 
troversy. Stephen  Houghton  thereupon  brought  his  action 
of  forcible  entry  and  detainer,  and  recovered  possession  of 
said  land,  and  then  the  plaintiff  brought  this  suit. 

By  the  declaration,  the  plaintiff  claims  an  estate  in  fee,  and 
as  the  evidence  tends  only  to  establish  the  plaintiff's  title  to 
an  easement  in  the  premises  sued  for  in  the  nature  of  a  right 
of  way,  it  is  urged  that  no  recovery  could  be  had,  upon  the 
principle,  that  where  a  plaintiff  claims  in  fee,  he  cannot  re- 
cover a  less  estate.  We  do  not  deem  it  necessary  to  deter- 
mine whether  this  rule  applies,  since  there  is  another  ground 
upon  which  the  judgment  must  be  aflSrmed  which  seems  to 
us  to  be  entirely  satisfactory. 

The  fact  is  established  beyond  controversy  that,  from  the 
time  the  railroad  fences  were  built  down  to  the  date  of  the 
plaintiff's  entry  in  1886,  a  period  of  about  thirty-three  years, 
the  defendants  and  the  grantors  through  whom  they  derived 
their  title  were  in  the  actual,  continuous,  visible,  open,  and 
exclusive  possession  of  the  land  sued  for;  and  it  seems  too 
clear  for  serious  doubt  that  such  possession  was  adverse  to 
the  plaintiff. 

The  deed  under  which  the  plaintiff  claims  required  the 
plaintiff  to  erect  and  maintain  fences  dividing  its  right  of  way 
from  the  adjoining  lands,  and  it  will  be  presumed  that  the 
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fences  were  erected  in  pursuance  of  that  requirement.  Walker 
continued  in  possession  up  to  the  fences,  claiming  them  as 
his  boundary  lines,  and  claiming  to  have  established  such 
lines  by  compromise  with  the  plaintiff.  The  deed  from 
Walker  to  George  and  James  Park,  it  is  true,  was  made  sub- 
ject to  the  plaintiff's  right  of  way  as  deeded  by  Walker  to 
the  plaintiff,  but  they  took  and  held  possession  precisely  as 
Walker  had  done,  up  to  the  fences  which  Walker  claimed  as 
his  boundary  lines.  Park's  administrator  sold  the  land  on 
the  west  side  of  the  railroad  by  metes  and  bounds,  making 
the  fence  the  boundary  line,  and  since  1873  the  defendants 
have  been  in  possession  of  the  lands  on  both  sides  of  the  rail- 
road, claiming  title  up  to  the  railroad  fences. 

To  constitute  an  adverse  possession  sufficient  to  defeat  the 
right  of  action  of  the  party  who  has  the  legal  title,  the  posses- 
sion must  be  hostile  in  its  inception,  and  so  continued  with- 
out interruption  for  the  period  of  twenty  years.  It  must  be 
an  actual,  visible,  and  exclusive  possession,  acquired  and  re- 
tained under  claim  of  title  inconsistent  with  that  of  the  true 
owner.  It  need  not,  however,  be  under  a  rightful  claim,  nor 
even  under  a  muniment  of  title.  It  is  enough  that  a  party 
takes  possession  of  premises  claiming  them  as  his  own,  and 
that  he  holds  possession  for  the  requisite  length  of  time,  with 
the  continual  assertion  of  ownership:  Turney  v.  Chamberlain, 
15  HI.  271.  It  is  not  essential,  however,  that  there  should  be 
proof  that  the  party  in  possession  made  oral  declarations  of 
claim  of  title,  but  it  is  sufficient  if  the  proof  shows  that  he  has 
so  acted  as  to  clearly  indicate  that  he  did  claim  title.  No 
mere  words  could  more  satisfactorily  assert  a  claim  of  title 
than  a  continued  exercise  of  acts  of  ownership  over  the  prop- 
erty for  a  period  of  more  than  twenty  years.  Using  and  con- 
trolling property  as  owner  is  the  ordinary  mode  of  asserting 
a  claim  of  title,  and  it  is,  indeed,  the  only  proof  of  which  a 
claim  of  title  to  a  very  large  proportion  of  property  is  sus- 
ceptible: James  v.  Indianapolis  etc.  R.  R.  Co.,  91  Id.  554. 

But  it  is  insisted  that  the  plaintiff's  right  of  way  being  a 
mere  easement,  the  fee  remaining  in  Walker  and  his  grantees 
subject  to  the  easement,  the  possession  of  Walker  and  his 
grantees  is  to  be  regarded  as  being  lield  under  their  title,  and 
therefore  not  hostile  to  the  plaintiff,  so  as  to  constitute  it  an 
adverse  possession.  To  this  view  we  arc  unable  to  yield  our 
assent.  If  the  right  of  way  of  a  railroad  company  were  an 
easement  the  proper  enjoyment  of  which  was  consistent  with 


Sept.  1888.]    Illinois  Central  R.  R.  Co.  v.  Houghton.     685 

the  possession  and  occupancy  of  the  land  by  the  owner  of  the 
fee,  such  possession  and  occupancy  might  be  regarded  as  a 
mere  exercise  by  the  owner  of  the  servient  estate  of  his  prop- 
erty rights,  subject  and  in  subordination  to  the  easement* 
Such,  however,  is  not  the  character  of  the  easement  which  a 
railroad  company  acquires  in  the  land  covered  by  its  right  of 
way.  As  said  in  Hazen  v.  Boston  etc.  R.  R.  Co.,  2  Gray,  674, 
"the  right  acquired  by  the  corporation,  though  technically  an 
easement,  yet  requires  for  its  enjoyment  a  use  of  the  land, 
permanent  in  its  nature,  and  practically  exclusive."  The 
same  view  was  taken  by  the  supreme  court  of  Vermont  in 
Hurd  V.  Rutland  etc.  R.  R.  Co.,  25  Vt.  116,  where,  in  discuss- 
ing the  interest  obtained  by  a  railroad  company  in  its  right 
of  way  by  condemnation,  the  court  say:  "If  that  interest  is 
regarded  as  a  mere  servitude  or  easement,  the  land,  neverthe- 
less, becomes  so  far  the  property  of  the  corporation  that  their 
right  is  exclusive  in  its  use  and  possession  during  its  exist- 
ence, as  much  so  as  that  of  the  owner  or  occupant  of  the  ad- 
joining land.  Those  from  whom  the  land  was  taken  retain 
no  right  to  its  use  or  occupation  for  pasturage  or  otherwise. 
The  object  for  which  it  is  appropriated  and  used  is  wholly  in- 
consistent with  such  right  on  the  part  of  the  former  owner,  as 
well  as  with  that  security  to  themselves  and  safety  to  the 
public  which  is  necessary  to  enable  the  corporation  to  enjoy 
the  franchises  granted  by  their  charter."  In  Jackson  v.  Rut- 
land etc.  R.  R.  Co.,  25  Vt.  150,  the  same  court,  speaking 
through  Mr.  Chief  Justice  Redfield,  says:  "The  railway  com- 
pany must,  from  the  very  nature  of  their  operations,  in  order 
to  the  security  of  their  passengers,  workmen,  and  the  enjoy- 
ment of  the  road,  have  the  right  at  all  times  to  the  exclusive 
occupancy  of  the  land  taken,  and  to  exclude  all  concurrent 
occupancy  by  the  former  owners  in  any  mode  and  for  any 
purpose":  Troy  etc.  R.  R.  Co.  v.  Potter,  42  Id.  265;  1  Am.  Rep. 
825;  Kansas  Cent.  R\j  Co.  v.  Allen,  22  Kan.  285;  31  Am.  Rep. 
190. 

In  Illinois  Central  R.  R.  Co.  v.  Godfrey,  71  111.  500,  this 
court  held  that  the  right  of  way  was  the  exclusive  property  of 
the  railroad  company,  upon  which  no  unauthorized  person  had 
a  right  to  be  for  any  purpose;  and  in  the  opinion  of  this  court 
in  Chicago  &  Miss.  R.  R.  Co.  v.  Patchin,  16  Id.  198;  61  Am. 
Dec.  65,  it  is  said:  "I  presume  the  right  to  the  land  upon 
which  railroads  are  built  is  not  strictly  analogous  to  the  ease- 
ment of  the  public  in  highways,  leaving  the  fee  in  the  owner  of 
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Ibo  soil,  but  18  an  absolute  ownership  in  fee  for  railroad  pur- 
poses." 

While  we  are  not  disposed  to  hold  that  the  deed  from  Walker 
to  the  plaintiff  conveyed  to  the  plaintiff  an  estate  in  fee  in  the 
right  of  way,  it  is  clear  that  it  conveyed  an  estate,  which,  so 
far  as  the  right  of  possession  for  railroad  purposes  is  concerned, 
had  most  of  the  qualities  of  the  fee.  The  right  of  possession 
thereby  conveyed  was  exclusive,  and  was  wholly  inconsistent 
with  the  subsequent  possession  of  the  land,  or  any  part  of  it,  by 
the  grantor  or  his  assigns,  for  purposes  of  grazing  or  agricul- 
ture, or  as  a  part  of  the  farm  to  which  it  originally  belonged. 

The  possession  of  Walker  and  his  assigns,  being  wholly  in- 
consistent with  the  plaintiff's  title,  and  having  been  held  un- 
der a  claim  of  title  on  their  part,  has  been  hostile,  and  has 
constituted  an  adverse  possession,  and  such  possession  having 
been  continued  for  more  than  twenty  years,  the  plaintiff's 
right  to  bring  its  action  for  the  recovery  of  said  lands  is  barred 
by  the  statute.  The  finding  of  the  court  was  therefore  in  ac- 
cordance with  the  evidence,  and  the  judgment  must  be  af- 
firmed.   

Nature  of  Kvsement  or  Right  of  Way  of  Railroads.  —  In  deliver- 
ing the  opinion  of  a  majority  of  the  court  in  Chaplin  v.  CommvisiOTJers  qfHit/h- 
wayi,  126  111.  264,  273,  Mr.  Justice  Bailey  said:  "In  Lucan  v.  Cadwalladcr, 
114  Id.  2S5,  and  Eckhart  v.  Irons,  114  Id.  469,  this  court  held  that  a  mere 
casement  did  not  constitute  a  freehold  estate.  We  are  now  of  the  opinion 
that  those  decisions  were  pronounced  without  consideration.  A  peqietual 
casement  in  lands,  or  auy  interest  in  lands  in  the  nature  of  such  easement, 
when  create<l  by  grant,  or  by  any  proceeding  which  is  in  law  equivalent  to  a 
grant,  constitutes  a  freehold.  A  legal  interest  in  lands  is  to  bo  deemed  a 
freehoM,  not  because  of  the  kind  or  quantity  of  the  interest,  but  by  reason  of 
its  .sufficient  legal  indefinite  duration.  An  easement  for  life  or  in  fee  is  a 
freehold,  and  to  this  extent  the  cases  above  referred  to  must  be  regarded  as 
overruled." 

Possession  to  be  Adverse  must  be  Open,  Notorious,  Visible,  Con- 
Tisuors,  AND  Hostile:  Evans  v.  Tempkton,  69  Tex.  375;  5  Am.  St  Rep.  71, 
and  note  74;  Sherin  v.  Brachctt,  36  Minn.  152;  Scale  v.  Mills,  49  Ark.  266; 
Z«rw  v.  ScJr.renn,  93  Mo.  26;  3  Am.  St.  Rep.  511;  Srhxoallbacl:  v.  Chirago  etc. 
li'U  Co.,  69  Wis.  292;  2  Am.  St  Rep.  740.  The  adverse  posseasion  which  is 
necessary  to  confer  title  under  the  statute  of  limitations  must  be  continuous 
for  the  full  period  required  by  the  statute;  if  there  is  a  break  in  the  con- 
tinuity of  the  possession,  the  time  before  and  after  such  break  cannot  be  con- 
nected so  as  to  make  out  the  reqaisite  period:  Brown  v.  Hanauer,  48  Ark. 
277. 
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Order  of  County  Court  Requiring  Guardian  to  Pay  over  to  his 
Ward  Money  in  his  Hands  is  Conclusive  upon  the  guardian  and 
his  security  upon  his  bond,  except  for  fraud  or  mistake,  as  to  the  amount 
of  money  then  actually  in  the  hands  of  the  guardian. 

Receipt  Given  by  Ward  to  his  Guardian  is  Prima  Facie  Evidence 
that  the  latter  paid  to  him  the  sum  named  in  it,  on  or  before  its  date, 
but  is  not  conclusive.  Like  any  other  receipt,  it  is  open  to  explanation 
or  contradiction. 

Liability  of  Surety  on  Guardian's  Bond  is  Fixed  by  proof  that  the 
guardian  never  paid  over  to  his  ward  the  sum  which  the  court  ordered 
him  to  pay  over,  or  any  part  of  it,  and  that  there  had  never  been  any 
settlement  between  the  guardian  and  ward,  unless  the  surety  can  show 
something  which  exonerates  him,  or  which  in  equity  will  defeat  tha 
right  of  the  ward  to  the  relief  sought. 

Guardian  Owes  his  Ward  Duty  Which  can  be  Discharged  only  by 
Performance  of  the  condition  of  his  bond,  and  no  one  except  the  ward 
has  power  to  release  the  obligation  of  his  guardian  or  the  latter's  surety. 

Mere  Order  of  County  Court  will  not  Release  Guardian  from  Ob- 
ligation to  account  to  his  ward  where  such  order  is  obtained,  without 
notico  to  the  ward,  and  by  a  receipt  procured  by  fraud  and  circumven- 
tion, and  if  the  guardian  be  not  thereby  released,  neither  will  his  surety 
be  released.  Beforo  the  county  court  can  enter  an  order  discharging  a 
guardian,  it  must  appear  to  it  that  he  has  complied  with  its  order  re- 
requiring  him  to  pay  over  to  his  ward  all  money  in  his  hands  belonging 
to  the  ward. 

Doctrine  of  Estoppel  in  Pais  is  never  Applied  to  One  Who  is  with- 
out Fault,  or  who  has  not  by  some  act  or  declaration,  or  by  silence 
when  he  should  speak,  induced  another  to  alter  his  condition  on  the  faith 
of  such  acts  or  tho  truth  of  such  declarations.  Tho  facts  which  give 
rise  to  an  estoppel  must  be  such  as  to  make  it  xinjust  and  inequitable  to 
allow  the  party  estopped  to  assert  what  would  otherwise  be  his  right,  or 
make  proof  of  matters  tending  to  establish  such  right. 

To  Create  Estoppel,  there  need  not  be  Actual  Fraudulent  Intent 
at  the  time  of  making  tho  declarations,  or  performing  the  acts  upon 
which  the  other  party  has  relied,  but  it  is  essential  that  there  should  be 
voluntary  acts  or  declarations  by  which  another  is  made  to  believe  in  the 
existence  of  certain  facts,  and  which  induce  him  to  act  upon  that  belief. 

Ward,  when  not  Estopped  by  Receipt  to  his  Guardian.  —  Where  a 
ward,  after  attaining  his  majority,  is  fraudulently  induced  by  his  guar- 
dian to  sign  a  receipt  in  full,  upon  the  falso  assurance  that  he  was  sign- 
ing a  promissory  note,  upon  which  receipt  the  guardian  procures  an 
order  of  final  discharge,  without  notice  to  tho  ward,  and  without  having 
paid  over  any  of  tho  money  due  from  him  to  tho  ward,  ho  is  not  thereby 
estopped  from  showing  that  he  had  not  been  paid,  or  from  asserting  his 
riglit  against  tho  guardian's  surety,  although  the  latter,  after  the  guar- 
dian's release,  and  relying  on  it,  released  a  mortgage  taken  by  him  from 
the  guardian  for  his  indemnity.  The  ward,  in  such  a  case,  having  no 
knowledge  of  who  was  surety,  or  that  the  surety  had  taken  a  mortgage 
from  the  guardian,  owed  no  duty  to  the  surety. 
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Ward  not  Guilty  of  Neolioence  in  Sionino  Receipt  for  nis  Gcar- 
PIAN,  WHEN.  —  Where  a  waril,  reared  ia  ignoranee,  and  allowed  to  fall 
into  vicious  habits,  and  for  several  years  afflicted  with  a  nervons  disease 
which  had  impaired  to  some  degree  his  mental  facnlties,  is,  a  short  time 
after  ho  attains  his  majority,  waked  out  of  sleep  by  his  guardian,  in 
whom  he  had  every  couQdencc,  and  in  who^o  family  ho  still  continued  to 
reside,  and  fraudulently  induced  to  sign  a  receipt  in  full  to  his  guardian, 
upon  the  latter's  assurance  that  the  paper  presented  to  him  for  his  sig- 
nature was  a  promissory  note,  ho  cannot  be  regarded  as  guilty  of  negli* 
gcnce,  oltiiough  ho  aflbccd  his  mark  to  the  paper  without  reading  it,  or 
making  hiiuitclf  acquainted  with  its  contents. 

CovKTs  Watcu  with  Great  Jealousy  Settlements  of  Guardians  with 
their  wards,  or  any  act  or  transaction  between  them  affecting  the  estate 
of  the  ward.  From  the  confidential  relations  between  them,  it  will  be 
pre:jumed  that  the  ward  was  acting  under  tlio  influence  of  tho  guardian, 
and  all  transactions  between  them  prejudicially  affecting  the  interests 
of  tho  ward  will  be  lickl  to  bo  constructively  fraudulent. 

Presumption  of  Guardian's  Influence  and  Ward's  Dependence  Con- 
tinues after  the  legal  condition  of  guardianship  has  ended,  and  trausac- 
tious  between  them,  during  the  continuance  of  the  presumed  influence 
of  the  guardian,  will  bo  set  aside,  unless  shown  to  havo  been  the  delib- 
erate act  of  tho  ward  after  full  knowledge  of  his  rights.  To  bind  the 
ward,  it  must  a^ipcar  that  ho  acted  after  the  termination  of  his  disability 
with  deliberation  and  with  full  knowledge  of  all  material  facts. 

Surety  of  Guardian  Undertakes  that  his  Principal  will  Fajthfullt 
Perform  nis  Duty  in  respect  to  tho  money  that  comes  into  his  hands 
belonging  to  his  ward.  He  is  presumed  to  know  that  an  order  of  court 
discharging  tho  guardian  may  bo  set  aside  for  fraud,  or  any  infirmity, 
in  the  dealings  between  tho  guardian  and  ward,  and  when  by  the  exer- 
cise of  reasonable  care  and  diligence  he  could  have  ascertained  the  fact, 
he  will  bo  held  to  know  of  such  infirmity. 

Record  of  Discharge  of  Guardian,  Procured  by  his  Fraud,  will  not 
Protect  the  surety  on  his  bond,  where  the  latter,  having  the  means  of 
ascertaining  the  truth,  neglects  to  employ  such  means. 

Statxtte  of  Limitations  Begins  to  Run,  in  Case  of  Fraud,  oia-Y  from 
Discovery  of  tho  fraud,  or  from  tho  time  when  it  could  havo  been  dis- 
covered by  the  use  of  reasonable  diligence.  But  tho  failure  to  use  such 
diligence  may  be  excused  when  there  exists  a  relation  of  trust  and  con- 
fidence between  the  parties,  rendering  it  the  duty  of  tho  party  commit- 
ting tho  fraud  to  disclose  to  the  other  tho  truth,  and  where  it  was  through 
tho  acts  of  the  former  that  the  latter  was  induced  to  refrain  from  in- 
quiry. 

Equffy  Adopts  Period  of  Limitation  Fixed  ey  Statute  in  enforcing  the 
rights  of  a  ward  against  tho  surety  on  his  guardian's  bond,  unless  there 
exists  some  equitable  reason  for  adopting  a  different  period. 

Bill  in  chancery,  filed  by  John  E.  Wiley,  against  Joshua 
Day  and  John  D.  Gillett,  to  set  aside  the  discharge  of  Day  aa 
guardian  of  Wiley,  and  for  a  decree  for  the  sum  due  to  com- 
plainant from  said  Day  as  guardian.  The  facts  appear  from 
the  opinion. 
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Blinn  and  Hohlitt,  for  the  appellant. 

S.  L.  Wallace,  and  Beach  and  Hodnctt,  for  the  appellee. 

By  Court.  The  last  account  of  the  guardian,  filed  in  the 
county  court  June  22,  1869,  just  after  his  ward's  majority, 
phows  in  the  guardian's  hands  the  sum  of  $2,695.41  belonging 
to  the  ward,  which  was  directed  by  the  court  to  be  paid  to  the 
ward,  less  the  sum  of  eighteen  dollars  costs.  It  is  conceded 
that  the  guardian  never,  at  any  time,  paid  any  portion  of  the 
money  to  the  ward,  but  on  July  22,  1870,  he  filed  his  ward's 
receipt  for  $2,677,  dated  July  1,  1869,  and  procured  an  order 
of  the  county  court  for  his  final  discharge  as  guardian.  There 
was  no  citation  of  the  ward,  nor  was  he  present  or  given 
notice  of  such  proceedings.  An  order  had  been  previously 
entered  by  the  county  court  requiring  said  guardian  to  pay 
over  to  his  ward  the  sum  of  money  in  his  hands,  less  the  costs 
before  mentioned,  and  such  order  is  conclusive  upon  the 
guardian  and  his  security  upon  his  bond,  except  for  fraud  or 
mistake  as  to  the  amount  then  actually  in  the  hands  of  the 
guardian:  Ammons  v.  People,  11  111.  6;  Ralston  v.  Wood,  15  Id. 
159;  58  Am.  Dec.  604. 

The  complainant's  receipt,  filed  by  the  guardian,  is  prima 
facie  evidence  that  his  guardian,  on  or  before  July  1,  1869, 
paid  him  the  sum  of  $2,677,  but  is  not  conclusive.  Like  any 
other  receipt,  it  is  open  to  explanation  or  contradiction:  Scott 
V.  Bennett,  3  Gilm.  243;  Walrath  v.  Norton,  5  Id.  437;  FrinJc 
V.  Bolton,  15  111.  343.  The  evidence  clearly  establishes  that 
the  receipt  is  not  true,  and  that  the  guardian  never,  in  fact, 
paid  the  complainant  said  sum,  or  any  part  of  it,  and  that 
there  had  at  no  time  been  a  settlement  between  the  guardian 
and  ward.  This,  of  itself,  is  sufficient  to  fix  the  liability  of  ap- 
pellant, who  was  surety  on  the  guardian's  bond,  unless  he  has 
shown  something  which  exonerates  him,  or  which  in  equity 
will  defeat  the  right  of  complainant  to  the  relief  sought. 

No  discussion  of  the  facts  as  to  whether,  at  the  time  of  the 
execution  of  the  receipt  mentioned,  the  ward  understood  the 
purport  of  that  instrument  will  be  entered  upon.  Ho  testifies 
that  he  was  told  that  it  was  a  note  his  guardian  wished  him 
to  sign,  and  that  he  signed  it  without  reading  it,  relying  upon 
such  statement.  The  evidence  showing  the  contrary  is  shown 
to  be  so  unreliable  in  its  character  as  to  entitle  it  to  little  or 
no  weight  or  consideration.  It  may  therefore  be  assumed  as  a 
fact  that  the  receipt  upon  which  the  order  of  court  was  predi- 
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cated  was  obtained  by  said  Day,  guardian,  by  falsely  repre- 
F.enting  to  liis  ward  tbat  the  paper  presented  for  his  signature 
was  a  note  his  guardian  desired  him  to  sign. 

It  is  claimed  that  in  giving  this  receipt  by  the  ward  to  his 
guardian  he  failed  to  exercise  proper  care  and  caution  in  as- 
certaining tbe  nature  and  cflect  of  the  instrument  signed,  and 
that  he  thereby  put  it  in  the  power  of  the  guardian  to  practice 
a  fraud  upon  the  court  in  procuring  the  order  of  discharge, 
and  upon  appellant,  by  means  of  such  order  and  receipt, 
whereby  appellant  was  induced  to  release  his  security,  and 
that  the  ward  should  therefore  be  estopped  from  asserting  the 
liability  of  such  surety  on  said  bond,  and  that  complainant's 
laches  are,  in  equity,  sufficient  to  defeat  the  relief  sought.  It 
is  clear,  however,  that  the  guardian  owed  his  ward  a  duty 
which  could  be  discharged  only  by  performance  of  the  condi- 
tion of  his  bond,  and  that  no  one  except  the  ward  had  power  to 
release  the  obligation  of  the  guardian  or  bis  surety.  Before  the 
county  court  could  enter  its  order  discharging  the  guardian,  it 
must  appear  to  that  court  that  the  guardian  had  complied 
with  its  former  order,  and  paid  over  to  his  ward  all  money  in 
his  hands  belonging  to  said  ward.  Under  the  circumstances 
here  shown,  the  mere  order  of  the  county  court  would  not  avail 
to  release  the  guardian  from  his  obligation  to  account  to  his 
ward,  and  if  the  guardian  is  not  released  by  it,  it  is  equally 
clear  that  the  surety  would  not  thereby  be  released.  If  a  dis- 
honest guardian  could  file  an  ex  parte  account,  showing  pay- 
ment in  full  to  his  ward,  and  by  forged  receipts,  or  receipts 
procured  by  fraud  and  circumvention,  obtain  an  order  of  dis- 
charge, without  notice  to  the  ward,  and  thereby  satisfy  or  de- 
feat the  condition  of  his  bond  requiring  him  to  pay  over  to  the 
ward  the  estate  of  the  ward  in  his  hands,  it  would  defeat  the 
purpose  of  the  law  in  requiring  such  bonds,  with  security. 

The  principal  contention,  however,  arises  out  of  the  fact  that 
appellant  had  taken  a  mortgage  upon  the  guardian's  land  to 
indemnify  himself  againt  loss  by  reason  of  his  suretyship  on 
said  guardian's  bond,  and  that  by  reason  of  said  receipt,  and 
the  order  of  court  thereby  procured,  and  in  reliance  thereon, 
appellant  was  led  to  change  his  condition,  and  give  up  his 
.security  against  loss  by  reason  of  his  suretyship  for  said  guar- 
dian; and  it  is  contended  that  as,  by  giving  the  receipt,  the 
ward  aided  his  guardian  in  practicing  a  fraud  upon  appellant, 
he  should  be  estopped  from  now  disputing  the  validity  and 
fairness  of  his  receipt,  and  that  he  alone  should  suffer  the  con- 
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sequences  of  his  own  want  of  due  and  proper  care  and  circum- 
fipection  in  signing  said  receipt. 

The  doctrine  of  estoppel  h)  pais  is  never  applied  except  where 
it  would  be  contrary  to  equity  to  allow  the  assertion  o*"  th^ 
right,  or  proof  of  the  fact,  to  avail.  It  is  never  applied  to  one 
who  is  without  fault,  or  who  has  not,  by  some  act  or  declara- 
tion, or  by  silence  when  he  should  speak,  induced  another  to 
alter  his  condition  on  the  faith  of  such  acts  or  the  truth  of 
such  declarations.  The  facts  which  give  rise  to  an  estoppel 
must  be  such  as  to  make  it  unjust  and  inequitable  to  allow 
the  party  estopped  to  assert  what  would  otherwise  be  his 
right,  or  make  proof  of  matters  tending  to  establish  such 
right.  Its  effect  is  the  forfeiture  of  a  pre-existing  right,  or  the 
exclusion  of  evidence  of  such  right.  At  the  time  of  the  exe- 
cution of  this  receipt  by  Wiley,  it  is  apparent  that  he  had  no 
knowledge  that  appellant  was  security  on  the  guardian's  bond, 
or  that  the  security  on  such  bond,  whoever  he  might  be,  had 
taken  a  mortgage  or  other  security  from  Day.  Wiley  so  testi- 
fies, and  is  uncontradicted  by  any  credible  testimony.  It  is 
therefore  evident  that  he  could  have  had  no  purpose,  in  ex- 
ecuting said  receipt,  of  aiding  said  Day  in  perpetrating  a  fraud 
upon  the  security  on  such  bond,  even  if  he  had  known  that  he 
was  executing  a  receipt.  The  ward  owed  no  duty  to  appellant; 
made  no  statement  or  declaration  to  appellant  to  influence  his 
conduct.  Instead  of  giving  the  receipt  to  deceive  appellant, 
and  induce  him  to  believe  that  the  guardian  had  paid  him,  he 
was  himself  the  victim  of  fraud  and  deception. 

It  was  said  by  this  court  in  People  v.  Brown,  G7  111.  436, 
that  "  the  doctrine  on  this  subject  we  understand  to  be,  that 
when  a  person,  by  his  words  or  conduct,  voluntarily  causes 
another  to  believe  in  the  existence  of  a  state  of  things,  and 
induces  liim  to  act  upon  that  belief,  so  as  to  change  his  pre- 
vious position,  he  will  be  estopped  to  aver  against  the  latter  a 
different  state  of  things."  It  is  clearly  apparent  in  this  case 
tliat  there  was  no  voluntary  act  of  Wiley  which  could  have 
misled  appellant,  or  induced  him  to  part  with  his  security. 
The  act  of  Wiley  was  procured  by  fraud  and  misrepresenta- 
tion of  his  guardian,  for  the  faithful  performance  of  whose 
duty  appellant  was  surety.  The  mind  of  Wiley  never  assented 
to  the  execution  of  the  receipt  as  an  acknowledgment  of  having 
received  the  money  therein  mentioned.  What  he  voluntarily 
did  was  to  execute  what  he  supposed  to  be  ;i  promissory  note. 
It  is  not  essential  to  the  creation  of  estoppel  that  there  should 
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bo  an  actual  fraudulent  intent  at  the  time  of  making  the  dec- 
larations or  performing  the  act  upon  which  the  other  party 
has  relied,  but  it  is  essential  that  there  ehould  be  voluntary 
acts  or  declarations  by  which  another  is  made  to  believe  in 
the  existence  of  certain  facts,  and  which  induce  him  to  act 
upon  that  belief:  Pickard  v.  Sears,  6  Ad.  &  E.  469;  Freeman 
V.  Cooke,  2  Ex.  654;  Cornish  v.  Abington,  4  Hurl.  &  N.  549; 
People  V.  Brown,  supra;  Powell  v.  Rogers,  105  111.  318. 

The  cases  and  text-writers  seem  to  use  interchangeably  the 
words  "willfully,"  "intentionally,"  and  "voluntarily"  as 
synonymous  terms  in  discussing  the  question  of  the  making 
of  declarations  or  performing  acts  from  which  it  is  alleged  an 
estoppel  arises.  The  rule,  as  gathered  from  the  various  cases 
in  respect  of  this  element  of  estoppel,  perhaps  is,  that  where 
one  voluntarily,  by  acts  or  declarations,  represents  a  certain 
state  of  facts  to  exist,  and  thereby  procures  a  change  of  con- 
duct in  another,  he  cannot  afterwards  be  heard  to  assert  a 
contrary  state  of  facts,  if  injury  results  to  or  fraud  is  perpe- 
trated thereby  upon  the  party  who  had  acted  relying  upon  the 
truth  of  his  representations.  It  is,  however,  claimed  "that  an 
equitable  estoppel  will  arise  by  the  negligent  act  and  conduct 
of  a  party,  even  though  ignorant  of  the  truth  of  his  declara- 
tion." 

It  is  said  in  Bigelow  on  Estoppel,  page  540:  "It  seems  to 
be  settled  that  a  party's  ignorance  of  the  truth  of  the  repre- 
sentation will  not  remove  the  estoppel  if  his  ignorance  is  the 
result  of  gross  negligence."  It  is  urged  that  it  was  gross  neg- 
ligence for  Wiley  to  sign  the  paper  produced  as  a  receipt, 
without  informing  himself  as  to  the  contents  thereof.  We 
have  seen  that  he  was  ignorant  of  the  fact  that  he  was  mak- 
ing any  representation  or  acknowledgment  of  payment  by  the 
guardian.  His  negligence,  if  any  is  attributable  to  him,  was 
in  relying  upon  the  statement  of  Day  as  to  the  contents  of 
said  paper.  It,  however,  appears  that  appellee's  father  died 
in  1856;  that  appellee  was  then  about  eight  years  old;  that 
on  Marcli  23,  1859,  Day  was  appointed  guardian,  and  took 
appellee  to  his  (Day's)  home,  where  the  ward  continued  to  reside 
as  a  member  of  the  guardian's  family  until  after  lie  became 
of  age,  and  until  the  spring  of  1881.  When  the  signature  was 
procured  to  the  receipt,  the  ward  was  still  an  inmate  of  his 
guardian's  family,  and  had  just  arrived  at  his  majority.  Ho 
would  not  be  expected  to  distrust  his  guardian  or  question 
the  truthfulness  of  his  representations.     Appellee  says  he  had 
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every  confidence  in  his  guardian,  and  the  facts  and  circum- 
stances  shown  tend  to  corroborate  his  statement.  He  was- 
assured  that  the  paper  he  was  asked  to  sign  was  a  note,  and 
having  been  just  awakened  from  sleep,  did  not  read  the  paper 
before  aflBxing  his  mark  to  it.  That' we  can  now  see  how 
utterly  unworthy  of  confidence  this  guardian  was,  and  how 
recreant  to  every  trust  and  confidence  reposed  in  him,  fur- 
nishes no  criterion  for  determining  the  condition  of  appellee's 
mind  in  this  respect.  Considering,  as  we  must,  the  confiden- 
tial and  intimate  relations  existing  between  appellee  and  his 
guardian,  with  whom  he  had  had  no  settlement,  or  talk  of 
settlement,  of  the  ward's  affairs,  it  cannot  be  said  that  ther& 
was  anything  to  apprise  appellee  that  he  might  be  acknowl- 
edging payment  by  the  guardian,  or  that  would  put  him  upon 
inquiry  in  that  regard.  It  is  to  be  remembered  that  this  boy, 
while  having  a  considerable  patrimony,  had  been  reared  ia 
ignorance,  and  allowed  to  fall  into  vicious  habits,  and,  in 
addition,  had,  several  years  prior  to  his  arriving  at  majority, 
become  afficted  with  a  nervous  disease  that  to  some  degree 
impaired  his  mental  faculties.  If  it  be  conceded  that  appellee 
knew  that  Day  was  his  guardian,  or  that  Day  had  money  in 
his  hands  belonging  to  appellee,  what  was  there  to  induce  ap- 
pellee to  believe  that  the  signing  of  this  particular  paper  had 
anything  to  do  vfiih  the  matter  of  his  estate?  Manifestly, 
nothing  whatever. 

Ordinarily,  one  having  the  means  of  information  as  to  the 
contents  of  a  paper  executed  by  him  will,  as  against  third 
persons,  be  held  to  have  known  the  contents,  and  will  not  ba 
permitted  to  assert  his  ignorance  of  its  contents  to  avoid  re- 
sponsibility according  to  its  real  import.  Here,  however,  the 
signing  of  this  receipt  was  the  will  and  act  of  the  guardian, 
■  rather  than  that  of  appellee.  Courts  will  watch  settlements 
of  guardians  with  their  wards,  or  any  act  or  transaction  be- 
tween them  affecting  the  estate  of  the  ward,  with  great  jeal- 
ousy. From  the  confidential  relation  between  the  parties,  it 
will  be  presumed  that  the  ward  was  acting  under  the  influ- 
ence of  the  guardian,  and  all  transactions  between  them  pre- 
judicially affecting  the  interests  of  the  ward  will  be  held  to 
be  constructively  fraudulent:  Carter  x.  Tice,  120  111.  277.  The 
doctrine  is  thus  stated  in  1  Story's  Equity  Jurisprudence,  sec- 
tion 217:  Where  the  guardianship  has  in  fact  ceased  by  the 
majority  of  the  ward,  the  courts  "will  not  permit  transactions 
between  guardians  and  wards  to  stand,  even  when  they  have 
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occurred  after  the  minority  has  ceased,  and  the  relation  be- 
come ihereby  actually  ended,  if  the  intermediate  period  be 
short,  unless  the  circumstances  demonstrate,  in  the  highest 
sense  of  the  term,  the  fullest  deliberation  on  the  part  of  the 
ward,  and  the  most  abundant  good  faith  on  the  part  of  the 
guardian;  for  in  all  such  cases  the  relation  is  still  considered 
-as  having  an  undue  influence  upon  the  mind  of  the  ward, 
and  as  virtually  subsisting,  especially  if  all  the  duties  attached 
to  the  situation  have  not  ceased,  —  as  if  the  accounts  between 
the  parties  have  not  been  fully  settled,  or  if  the  estate  still 
remains  in  some  sort  under  the  control  of  the  guardian." 

It  is  seen  that  the  presumption  of  influence  on  the  part  of 
the  guardian,  and  the  dependence  of  the  ward,  continues  after 
the  legal  condition  of  guardianship  has  ended,  and  transac- 
tions between  them,  during  the  continuance  of  the  presumed 
influence  of  the  guardian,  will  be  set  aside,  unless  shown  to 
have  been  the  deliberate  act  of  the  ward,  after  full  knowledge 
of  his  rights.  In  all  such  cases  "the  burden  rests  heavily 
upon  the  guardian  to  prove  the  circumstances  of  knowledge 
and  free  consent  on  the  part  of  the  ward,  good  faith  and  ab- 
sence of  influence,  which  alone  can  overcome  this  presumption": 
2  Pomeroy's  Eq.  Jur.,  sec.  961,  and  authorities  cited.  It  is  not 
only  shown  as  a  fact,  but  will  be  presumed  from  the  circum- 
fitances  here  shown,  that  undue  influence  was  exercised  by  the 
guardian  in  procuring  the  receipt  of  his  ward.  The  act,  then, 
was  the  act  of  the  guardian,  —  the  carrying  into  eflect  of  his 
will,  to  which  the  mind  of  the  ward  was  subordinated.  In  no 
just  sense  can  it  be  said  that  a  party  thus  circumstanced  has 
been  guilty  of  negligence.  To  bind  the  ward,  it  should  appear 
that  he  acted  after  the  termination  of  his  disability  with  de- 
liberation, and  with  full  knowledge  of  all  material  facts:  Fish 
V.  Miller,  1  Hoff".  Ch.  267;  Scott  v.  Freeland,  7  Smedes  &  M. 
409;  45  Am.  Dec.  310;  Sherry  v.  Sansbcrry,d  lnd.S20;  Trader 
V.  Lowe,  45  Md.  1;  Ferguson  v.  Lowery,  54  Ala.  510;  25  Am. 
Rep.  718;  Garvin  v.  Williams,  44  Mo.  465;  Harris  v.  Car- 
Marphen,  69  N.  C.  416;   Wade  v.  Lohdcll,  4  Cush.  510. 

Nor  can  it  be  said  that  appellant  was  a  third  party,  charged 
with  no  duty  in  respect  of  the  matters  here  being  considered. 
He  was  under  contract  obligation  to  the  ward  to  the  extent  of 
the  money  coming  into  the  iiands  of  tlie  guardian,  and  had  • 
undertaken  that  the  guardian  would  f;iitlifully  perform  his 
<luty  in  respect  thereof.  lie  is  presumed  to  have  known  the 
law,  and  therefore  must  have  known  that  the  order  of  the 
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county  court  was  liable  to  be  set  aside  for  fraud,  or  any  in- 
firmity in  the  dealing  between  the  guardian  and  ward.  H« 
was  required  to  know  that  nothing  short  of  the  actual  payment 
of  the  money  in  his  hands  would  release  the  guardian  from 
his  liability  as  such,  and  that,  in  the  event  of  said  order  being 
set  aside,  the  guardian  would  be  liable  to  account  to  said 
ward.  He  is  shown  to  have  known  that  the  ward  had  been, 
and  was  then,  a  member  of  the  guardian's  family,  and  had 
but  recently  attained  his  majority.  Common  prudence  would 
therefore  dictate  that  further  inquiry  should  be  made  than 
merely  looking  to  the  record  and  the  receipt  before  releasing 
his  indemnity.  The  ward  was  in  the  neighborhood,  and  could 
have  readily  been  seen  and  inquired  of  as  to  whether  or  not 
he  had  been  paid.  To  hold  otherwise  would  be  to  put  it  in 
the  power  of  every  insolvent  guardian  who  may  have  given 
security  to  his  bondsmen  to  despoil  his  ward  of  his  estate, 
and  then,  by  fraud  or  undue  influence,  procure  the  simple  re- 
ceipt of  his  ward,  and  thereby  discharge  the  liability  of  the 
security  upon  the  guardian's  bond. 

But  it  is  said  that  where  one  of  two  innocent  persons  must 
suffer  by  the  fraud  of  a  third  person  who  owed  a  duty  to  both, 
he  who  put  it  in  the  power  of  the  third  person  to  commit 
the  fraud  must  bear  the  loss  rather  than  the  other.  It  is 
contended  that  appellee,  by  giving  the  receipt,  enabled  the 
guardian  to  impose  upon  the  court  and  appellant,  and  the 
principle  mentioned  is  sought  to  be  invoked  against  him.  As 
we  have  seen,  he  did  not  knowingly  give  the  receipt,  nor  did 
he  have  any  knowledge  that  appellant  held  a  mortgage  or 
other  security  against  loss  by  reason  of  his  suretyship,  and 
was  not  guilty  of  negligence  with  which  he  was  chargeable  in 
signing  said  receipt.  The  object  of  requiring  a  bond  with 
security  is  to  protect  the  ward  from  the  fraud  and  dishonesty 
of  his  guardian  no  less  than  against  his  insolvency,  and  to 
allow  the  surety  to  escape  liability  through  the  very  fraud  of 
his  principal  which  he  was  under  contract  obligation  to  pro- 
tect the  ward  against  would  be  to  establish  a  most  dangerous 
precedent,  and  render  such  bond  unavailing  as  a  protection  to 
the  ward,  and  defeat  the  purpose  of  the  law  in  requiring  guar- 
dians to  give  bond  with  security.  In  Forrester  v.  State,  46 
Md.  154,  it  is  said  "that  it  is  the  duty  of  Sureties  on  the  bond 
of  the  guardian  to  make  inquiry,  and  see  tliat  their  principal 
discharges  the  obligation  resting  upon  him,  whether  he  be 
solvent  or  insolvent."     It  was  the  duty  of  appellant,  as  it  is  of 
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tbe  courts,  to  scrutinize  with  care  the  transactions  between  the 
ward  and  the  guardian  for  whom  ho  is  surety.  When,  by 
the  exercise  of  reasonable  care  and  diligence,  the  fact  can  be 
ascertained,  ho  should  bo  held  to  know  of  any  infirmity  in  the 
dealings  of  the  guardian  with  his  ward.  While  full  faith  and 
credit  must  bo  given  to  the  public  records,  —  and  those  rely- 
ing upon  and  dealing  in  view  of  them  will  ordinarily  be  pro- 
tected,—  the  record  of  discbarge  of  the  guardian  by  the  county 
court  will  not  protect  the  guardian,  or  the  surety  on  the  guar- 
dian's bond,  if  such  order  is  procured  by  the  fraud  of  the  guar- 
dian. In  view  of  the  facts  of  this  case,  it  must  be  held  that 
the  negligence  of  the  surety  in  not  determining  what  was  the 
truth,  when  the  means  of  ascertaining  the  same  was  readily  at 
hand,  was  the  occasion  of  his  loss,  if  loss  ho  must  suffer. 

The  delay  of  appellee  in  bringing  this  bill  is  set  up  and 
relied  upon  as  laches,  which  should  defeat  the  relief  sought. 
The  bill  was  not  filed  until  twelve  years  after  the  right  of 
action  accrued.  The  statutory  limitation  to  suits  upon  the 
bond  then  in  force  was  sixteen  years.  Courts  of  equity,  in 
enforcing  rights  of  the  ward  as  against  the  surety,  will,  unless 
there  is  some  equitable  reason  for  the  adoption  of  a  different 
period,  adopt  tho  limitation  fixed  by  the  statute:  Scheel  v. 
Eldman,  77  111.  301.  In  cases  of  fraud,  the  limitation  will 
begin  to  run  only  from  tho  discovery  of  the  fraud,  or  from  the 
time  when  the  fraud  could  have  been  discovered  by  the  exer- 
cise of  reasonable  diligence;  but  it  is  well  settled  that  the 
failure  to  use  such  diUgence  may  be  excused  when  there 
exists  a  relation  of  trust  and  confidence  between  the  parties, 
rendering  it  the  duty  of  the  party  committing  the  fraud  to 
disclose  to  tho  other  the  truth,  and  where  it  was  through  the 
acts  of  the  former  that  the  latter  was  induced  to  refrain  from 
inquiry:  Bigelow  on  Fraud,  445;  2  Perry  on  Trusts,  sec.  805; 
Atlantic  Bank  v.  Harris,  118  Mass.  147;  TF^ar  v.  Skinner,  46 
Md.  257;  24  Am.  Rep.  517.  Here  the  suit  was  brought  within 
the  limitation  of  actions  on  the  bond;  and  while  the  court 
may,  for  equitable  reasons,  adopt  a  less  period  of  limitation, 
they  will  do  so  only  when  equity  demands  it.  We  see  no  rea- 
son in  this  case  for  departing  from  the  general  rule.  It  is 
true  that  the  guardian  became  insolvent,  as  appellant  says, 
in  1879;  but  appellee  remained  a  member  of  the  guardian's 
family,  and  under  his  influetice  and  control,  until  1881,  and 
that  he  was  subjected  to  and  dominated  by  the  will  of  the 
guardian  is,  we  think,  apparent.     In  18S0,  appellant  testifies, 
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appellee  wrote  him  a  letter  demanding  money  that  Day  owed 
to  appellee.  It  appears  that  appellant  knew  that  appellee 
was  living  at  Day's  at  the  time  of  the  release  of  the  mortgage, 
and  long  subsequently;  that  he  had  seen  Wiley  occasionally, 
and  knew  of  his  physical  affliction.  It  is  shown  that  when 
Wiley  became  of  age  "he  was  a  drunken  spendthrift."  In 
view  of  the  facts  disclosed,  we  are  not  prepared  to  say  that 
good  conscience  requires  the  application  of  the  doctrine  of 
laches. 

Finding  no  error  in  this  record,  the  judgment  of  the  appel- 
late court  is  affirmed. 

Guardian  and  Ward — Setit-emeni'  with  Ward,  when  not  Binding. — 
Where  a  minor,  shortly  after  coming  of  age,  settled  with  his  guardian,  re- 
ceived the  balance  into  his  hands,  and  gave  a  receipt  in  full,  such  receipt  was 
no  bar  to  a  new  settlement,  even  in  the  absence  of  fraud  and  circumvention: 
Say  V.  Barnes,  4  Serg.  &  R.  112;  8  Am.  Dec.  679.  The  report  of  a  guardian 
after  its  approval  by  the  court  must  at  least  be  taken  as  prima  facie  correct, 
and  is  conclusive  until  he  who  assails  it  overthrows  it  by  proof,  the  burden  of 
which  is  upon  the  assailant:  Warjield  v.  Warfield,  74  Iowa,  185.  A  decree  of 
the  probate  court  rendered  on  the  final  settlement  of  a  guardian  is  a  bar  to 
a  subsequent  bill  in  equity  to  compel  a  settlement,  unless  the  first  settlement 
is  impeached  for  errors  of  law  or  fact,  or  upon  the  ground  of  accident,  sur- 
prise, or  fraud,  in  a  manner  similar  to  that  by  which  relief  is  sought  in  equity 
against  a  judgment  at  law:  Ci-umpler  v.  Deens,  85  Ala.  149. 

Receipts.  —  Receipts  are  not  Conclusive:  Byan  v.  Ward,  48  N.  Y.  2(M; 
8  Am.  Rep,  539;  Henry  v.  Henry,  11  Ind.  236;  71  Am.  Dec.  354;  but  receipts 
are  "prima  facie  evidence  of  facts  stated  therein,  until  the  contrary  appears: 
Van  Brunt  v.  Pil-e,  4  Gill,  270;  45  Am.  Dec.  126;  Rcid  v.  Reid,  2  Dev.  247; 
18  Am.  Dec.  570;  Ensign  v.  Webster,  1  Johns.  Cas.  145;  1  Am.  Dec.  108;  note 
to  Fuller  v.  Crittenden,  23  Am.  Dec.  368. 

Fraud  —  Fiduciary  Relations.  —  Transactions  between  Persons  be- 
tween Whom  a  Fiduciary  Relation  Exists  may  be  shown  to  be  fi-audu- 
lent  by  far  less  proof  than  transactions  between  other  persons:  Burt  v.  Tim- 
mons,  29  W.  Va.  441;  6  Am.  St.  Rep.  664,  aud  note  076;  Livey  v.  Winton,  30 
W.  Va.  555.  If  an  antecedent  fiduciary  relation  exists,  a  court  of  equity  will 
presume  confidence  placed  aud  influence  exerted;  this  rule  is  not  limited  to 
the  relation  of  attorney  and  client,  guardian  and  ward,  trustee  aud  cestui  que 
trust,  or  other  such  relations,  but  holds  good  wherever  a  fiduciary  relation 
exists:  Fishery.  Bishop,  108  K  Y.  2.5;  2  Am.  St.  Rep.  357,  and  note  361. 

Estoppel.  —  Essential  Elements  Wiucn  Amount  to  an  Estoppel  are, 
THAT  THE  STATEMENT  WAS  Made  WITH  EXPRESS  intent  to  dcccive,  or  that 
it  was  made  with  such  carelessness  as  vnW  be  construed  to  be  culpable  neg- 
ligence on  the  part  of  one  making  the  statement:  Bynum  v.  Preston,  69  Tex. 
287;  5  Am.  St.  Rep.  49,  and  note  53;  Montgomery  v.  Keppel,  75  Cal.  128;  7 
Am.  St.  Rep.  125.  Estoppel  may  be  created  not  only  where  the  party 
sought  to  be  concluded  knows  the  material  facts  he  is  charged  with  having 
represented  or  concealed,  but  where  ho  was  in  such  a  position  that  he  ought 
to  have  known  them,  so  that  the  knowledge  will  be  imputed  to  him:  Weinstein 
V.  National  Bank  etc.,  69  Tex.  38;  5  Am.  St.  Rep,  23,  and  note  28.    Estoppel 
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may  arise  where  oae  by  bU  acts,  conduct,  or  declarations  induces  another  to 
alter  his  position  injuriously  to  himself:  Rarer  Iron  Co.  v.  Trout,  83  Va. 
397;  6  Am.  St.  Rep.  285,  and  note  304;  note  to  Humphrfya  v.  Finch,  2  Am. 
St.  Rep.  296;  New  York  li.  Co.  v.  Rothery,  107  N.  Y.  310;  1  Am.  St.  Rep. 
822,  and  note  826.  Ouo  is  concluded  not  only  by  what  ho  does  or  says,  but 
also  by  the  natural  and  reasouablo  inference  from  his  declarations  and  con- 
duct: Irvine  v.  Scott,  85  Ky.  260.  A  municipal  corporation  is  not  estopped  to 
set  up  a  defense  to  a  judgment  held  against  it  by  an  assignee,  although  its 
officers  represented  to  such  assignee,  when  about  to  purchase  such  judgment, 
that  it  would  bo  settled  if  such  representation  was  made  in  good  faith,  and 
without  knowledge  or  culpable  ignorance  of  the  defense,  or  as  a  mere  ex- 
pression of  opinion,  or  was  made  without  express  authority  of  the  city  coun- 
cil: Taylor  v.  Nashville  R.  R.  Co.,  86  Tenn.  228. 

Guardian  and  Ward.  —  Suits  on  Guardian's  Bond:  See  note  to  Com- 
nionweaUh  v.  Stub,  61  Am.  Dec.  534;  State  v.  Slevin,  93  Mo.  253;  3  Am.  St 
Rep.  526,  and  note. 

Statute  of  LonrATiONS — EoxTmr.  —  Equity  follows  the  rules  of  law  in 
the  application  of  the  statute  of  limitations:  Reynolda  v.  Sumner,  126  111.  58; 
atUe,  p.  523,  and  note;  Sunizer  v.  Noffainger,  82  Va.  518;  McCaHhy  v.  Ball,  82 
Va.  872. 
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Insurance  Company  b  Bound  to  Point  out  Defects  in  Proofs  of  Loss, 
and  to  aflFord  to  the  insured  all  reasonable  facilities  for  ascertaining  wliat 
they  arc,  so  that  he  may  bo  able  to  remedy  them.  And  its  refusal  to 
afford  to  the  insured  reasonable  facilities  to  prepare  and  servo  amcjided 
proofs  of  loss  is  evidence  for  tho  jury  as  tending  to  show  a  waiver  of  the 
defects  in  tho  proofs. 

Interviews  and  CoRREsroNDEXCE  between  Insured's  Attorney  and 
Agents  of  an  insurance  company  aro  competent  evidence  tending  to 
prove  a  waiver  of  alleged  defects  in  proofs  of  loss  in  a  case  where,  after 
a  loss,  the  insured  furnished  proofs  to  which  exceptions  were  taken,  and 
tho  attorney  who  prepared  tho  proofs  having  meantime  died,  and  another 
attorney  being  employed  by  the  insured  to  correct  the  proofs,  the  latter 
called  upon  tho  local  agent  to  learn  what  was  wrong,  and  what  could  be 
done  to  correct  tho  proofs,  and  tho  agent  promised  to  show  him  the 
proofs,  but  failed  to  do  it,  whereupon  the  attorney  called  upon  the  adjust- 
ing agent,  who  refused  to  let  him  see  tho  proofs,  and  then  wrote  to  the 
local  agent  reciting  his  efforts  in  the  matter,  and  asking  for  an  explan- 
ation. 

Insured  is  not  Concluded  by  Certificate  of  Magistrate  as  to  Amount 
OF  Loss  required  by  the  policy  to  bo  furnished  as  part  of  tho  proofs  of 
loss,  but  may,  notwithstanding  such  certificate,  establish  by  witnesses 
the  true  amount  of  the  loss.  By  furnishing  such  certificate  he  merely 
complies  with  a  condition  of  tho  policy,  without  admitting  its  accuracy 
or  agreeing  to  be  bound  by  it. 

Insured  i.s  not  Estopped  e\'en  by  his  Own  .Sworn  Statement  in  his 
Proofs  of  Loss,  but  may,  in  a  suit  on  tho  policy,  give  evidence  of  the 
actual  amount  of  hii  loss,  and  recover  accordingly. 
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CotTRT  MAT  Prepare  his  Own  Charge  to  Jury,  and  is  not  limited  to 
instmctions  submitted  by  counsel. 

Actual  Cash  Value  op  Property  is  Price  It  will  Bring  in  a  fair 
market,  after  fair  ai\d  reasonable  efforts  have  been  made  to  find  the  pur- 
chaser who  will  give  the  highest  price.  Thex'o  h  no  error  in  cxplaininjSf 
in  an  instruction  to  the  jury  "actual  cash  value"  as  meaning  "fair 
cash  value,"  or  in  using  the  two  phrases  a«i  practically  synonymous. 

Condition  in  Policy  of  iNstrRAi^'CE  Providing  for  Arbitration  cannot 
Deprive  Insured  of  his  Eight  of  Action,  unless  clearly  made  a  con- 
dition precedent  to  the  existence  of  such  right. 

Paety  cannot  Complain  of  Instruction  More  Favorable  tha:t  He  iiai> 
KiGHT  to  ask  for. 

Ikstructions  to  Jury  Wnicn  Fairly  a^id  Cleably  State  Eveey  Mate- 
rial Point  having  a  direct  bearing  upon  the  issues  in  the  case,  ar& 
sufficient,  although  they  omit  several  propositions  in  instructions  askei 
which  bear  merely  upon  collateral  matters,  and  consisting  of  lectures  to 
the  jury  upon  the  proper  method  of  discharging  their  duties,  or  cautions 
against  prejudice  and  favoritism.  The  giving  of  instructions  of  this 
character  is  very  much  within  the  discretion  of  the  court,  and  if,  in  his 
opinion,  they  are  not  necessary  to  a  due  administration  of  justice,  hia 
refusal  to  give  them  cannot  ordinarily  be  assigned  for  error. 

Estimates  or  Opinions  op  Witnesses  Who  Saw  Debris  and  AsnE3 
aptek  Fire,  based  upon  what  they  saw,  of  the  quantity  of  goods  lost  by 
the  fire,  are  inadmissible  in  evidence  in  an  action  on  a  policy  of  insuranc© 
to  recover  the  amount  of  the  loss.  Apart  from  the  fact  that  these 
opinions  are  based  upon  data  too  uncertain  and  equivocal  to  be  of  any 
value,  such  a  case  is  not  one  that  properly  admits  of  expert  evidence. 

Court  may  Conpine  Counsel  within  Reasonable  Limits  in  Cross- 
examination  of  witnesses,  and  the  exercise  of  its  discretion  in  doing 
so,  if  not  abused,  cannot  bo  assigned  for  error. 

Eemaeks  of  Court  in  Ruling  upon  Admissibility  of  Evidence,  con- 
sisting of  statements  that  the  evidence  upon  certain  poiuta  was  thus  and 
so  will  not  bo  ground  for  reversal,  where  the  jury  were  told  that  they 
wei-e  the  judges  of  the  weight  of  the  evidence  and  of  the  credibility  of 
the  witnesses,  and  wore  given  the  usual  instructions  as  to  the  prepon- 
derance of  the  evidence,  and  made  to  thoroughly  understand  that  it  wasr 
thea-  province  to  determine  what  were  tlie  facts  established  by  the  evi- 
dence. 

Assumpsit.    The  opinion  states  the  cage. 

Moses  and  Newman,  for  the  appellant. 

Kraus,  Mayer,  and  Stein,  for  the  appellee. 

Bailey,  J.  This  was  a  suit  in  assumpsit,  brought  by  Emilie 
Pulver  against  the  Birmingham  Fire  Insurance  Company  of 
Pittsburg,  to  recover  the  amount  of  a  loss  under  a  policy  of 
insurance  against  fire.  The  trial  in  the  superior  court  resulted 
in  a  judgment  in  favor  of  the  plaintijBF  for  $1,103.85  and  costs, 
which  judgment  was  affirmed  on  appeal  by  the  appellate 
court.    By  a  further  appeal  the  defendant  brings  the  record  ta 
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this  court,  and  assigns  for  error  the  judgment  of  the  appellate 
<:ourt. 

The  policy  of  insurance  in  question  was  one  of  three  policies 
for  one  thousand  dollars  each,  issued  to  the  plaintiflf  by  the 
<Jefendant  and  two  other  insurance  companies,  upon  her  stock 
in  trade,  consisting  chiefly  of  dresses  and  cloaks,  manufac- 
tured and  in  process  of  manufacture,  and  in  dress  goods  and 
trimmings,  contained  in  a  certain  building  on  North  Clark 
Street,  Chicago.  Various  questions  of  fact  were  presented  at 
the  trial,  upon  most  of  which  the  evidence  was  more  or  less 
conflicting.  Most  prominent  among  these  were,  whether  the 
plaintifi"  was  the  owner  of  the  property  insured  at  the  time 
the  policy  was  issued  and  at  the  time  of  the  loss,  whether  the 
plaintiff"  fraudulently  overstated  the  amount  and  value  of  the 
property  destroyed  or  damaged  in  her  proofs  of  loss,  whether 
she  fully  performed  the  conditions  of  the  policy  relating  to 
preliminary  proofs  of  loss,  or  whether  the  defendant  accepted 
the  proofs  rendered  as  a  performance  of  said  conditions  and 
waived  further  performance,  and  the  true  amount  and  value 
of  the  property  damaged  or  destroyed.  As  to  all  these  ques- 
tions the  judgment  of  the  appellate  court  in  favor  of  the  plain- 
tiff" is  conclusive. 

Complaint  is  made  of  the  admission  by  the  superior  court 
of  certain  evidence  ofi'ered  by  tfi3  plaintiff  upon  the  question 
of  a  waiver  by  the  defendant  of  the  conditions  of  the  policy  in 
relation  to  preliminary  proofs  of  loss.  The  policy  contained 
the  condition  usually  found  in  fire  policies  on  that  subject, 
and  the  first  count  of  the  declaration  alleged  the  furnishing 
of  certain  proofs  of  loss  and  an  acceptance  and  approval  of 
such  proofs  by  the  defendant,  and  a  waiver  of  all  exceptions 
and  objections  thereto,  while  the  second  count  alleged  that 
the  defendant  waived  and  dispensed  with  the  proofs  of  loss 
required  by  the  policy.  Certain  proofs  of  loss  furnished  by 
the  plaintiff  to  the  defendant  having  been  read  in  evidence, 
and  it  appearing  that  the  defendant,  after  having  retained 
eaid  j^roofs  for  a  considerable  time,  took  some  exceptions 
thereto,  the  plaintiff,  to  establish  a  waiver  of  the  alleged  de- 
fects in  the  proofs,  gave  evidence,  among  other  things,  tending 
to  show  that  shortly  after  said  proofs  were  served  the  attorney 
who  drew  them  up  had  died,  and  that  the  plaintiff  thereupon 
employed  another  attorney,  who  called  upon  the  local  agent 
of  the  defendant  twice  to  ascertain  what  was  the  difficulty 
with  the  proofs,  and  to  learn  what  should  be  done  by  way  of 
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correcting  them;  that  the  local  agent  oflFered  to  show  him  the 
proofs,  but  failed  to  do  so;  that  he  then  called  upon  the  de- 
fendant's adjusting  agent,  who  also  refused  to  let  him  see  the 
proofs.  The  plaintiff  then  offered,  and  the  court  admitted  in 
evidence  over  the  objection  and  exception  of  the  defendant,  a 
letter  written  by  the  attorney  to  the  local  agent  after  the  fail- 
ure of  his  several  efforts  to  obtain  a  view  of  the  proofs,  in 
which  he  recounted  his  several  efforts  in  that  behalf  and  their 
result,  and  asked  for  an  explanation.  We  can  perceive  no 
error  in  the  admission  of  this  letter.  That  and  the  attorney's 
preceding  interviews  with  the  defendant's  agents  were  only 
parts  of  the  attempt  on  his  part  to  ascertain  the  nature  of  the 
objections  to  the  proofs  of  loss,  so  as  to  be  able  to  obviate* 
them.  If  there  were  any  defects  in  the  proofs  of  which  the 
defendant,  in  good  faith,  complained,  it  was  its  duty  to  point 
them  out,  and  afford  all  reasonable  facilities  to  the  plaintiff 
to  ascertain  what  they  were  so  as  to  be  able  to  remedy  l"hem. 
A  refusal  to  exhibit  the  proofs  was  evidence  tending  to  prove 
that  the  objections  urged  were  merely  captious,  and  not  made 
with  any  view  of  obtaining  corrected  proofs.  The  unwilling- 
ness of  the  defendant  to  afford  reasonable  facilities  to  the 
plaintiff  to  prepare  and  serve  amended  proofs  was  evidence 
for  the  jury  to  consider,  as  tending  to  show  that  it  was  con- 
tent with  the  proofs  already  furnished,  and  therefore  waived 
all  defects  therein.  It  follows  that  the  interviews  and  corre- 
spondence between  the  plaintiff's  attorney  and  the  defend- 
ant's agents  in  relation  to  obtaining  a  view  of  the  proofs  served 
was  competent,  as  tending  to  prove  such  waiver. 

The  plaintiff,  in  her  proofs  of  loss,  stated  the  amount  of  her 
loss  to  be  $3,886.95,  while  the  notary  public  whoso  certificate 
is  appended  to  and  forms  a  part  of  said  proofs  stated  the  loss 
to  be  $1,000.  The  defendant  claims,  as  a  matter  of  law,  that 
the  plaintiff  is  bound  by  the  notary's  certificate  as  to  the 
amount  of  the  loss,  and  that,  as  there  are  three  concurrent 
policies  of  one  thousand  dollars  each,  the  plaintiff's  recovery 
should  have  been  limited  to  one  third  of  the  amount  certified 
to  by  the  notary.  In  this  view  we  are  unable  to  concur. 
Proofs  of  loss  are  required  by  the  conditions  of  policies  of  in- 
surance for  the  purpose  of  furnishing  the  insurer  with  evi- 
dence upon  which  to  determine  the  fact  and  the  amount  of 
its  liability,  and  also  to  serve  as  the  basis  for  the  adjustment 
of  the  loss  with  the  insured.  Among  the  proofs  required  are 
the  plaintiff's  sworn  estimate  of  the  amount  of  the  loss  and 
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an  official  estimate  of  it  by  a  neighboring  and  disinterested 
magistrate.  The  magistrate's  certificate  is  produced,  not  as 
the  award  of  an  arbitrator,  or  as  the  certificate  of  a  party  by 
whose  estimate  the  insured,  either  expressly  or  impliedly, 
agrees  to  bo  bound,  but  merely  as  the  estimate  of  a  party 
which  the  insurer  sees  fit  to  require  by  the  conditions  of  the 
policy.  The  insured  obtains  and  furnishes  the  certificate  as 
a  performance  of  such  condition,  and  not  as  admitting  its 
accuracy  or  agreeing  to  be  bound  by  it.  It  is  open  to  him, 
notwithstanding  the  certificate,  in  a  suit  upon  the  policy,  to 
establish  by  witnesses  the  true  amount  of  the  loss. 

It  has  been  frequently  held  that  even  the  sworn  statement 
of  the  insured  himself  in  his  proofs  of  loss  will  not  estop  him, 
but  that,  in  a  suit  upon  the  policy,  he  may  give  evidence  of 
the  actual  amount  of  his  loss,  and  recover  accordingly:  Leba- 
non Ins.  Co.  v.  Kepler,  106  Pa.  St.  28;  Miaghan  v.  Hartford 
Ins.  Co.,  24  Hun,  58;  Hoffman  v.  JEtna  Lis.  Co.,  1  Rob.  (N.  Y.) 
501;  32  N.  Y.  405;  Parmelee  v.  Hoffman  Fire  Ins.  Co.,  54  Id. 
193;  McMaslcr  v.  Insurance  Co.,  55  Id.  222;  14  Am.  Rep.  239; 
Commercial  Ins.  Co.  v.  HucJcberger,  52  111.  464.  In  Farrell  v. 
.^tna  Fire  Ins.  Co.,  7  Baxt.  542,  it  was  held  that  the  state- 
ment in  the  magistrate's  certificate  as  to  the  value  of  the 
property  lost  by  fire  is  not  even  competent  evidence  in  favor 
of  the  insured  to  show  the  amount  of  the  loss,  which  could  cer- 
tainly not  be  the  rule  if  such  certificate  constituted  an  estoppel, 
for  the  reason  that  estoppels  must  be  mutual. 

A  number  of  exceptions  were  taken  by  the  defendant  to  the 
rulings  of  the  court  in  giving  and  refusing  instructions  to  the 
jury.  The  defendant  asked  nineteen  instruction,  all  of  which, 
as  well  as  the  instructions  asked  by  the  plaintiff,  were  refused, 
the  court  giving,  in  lieu  of  the  instruotions  asked,  a  series  of 
instructions  prepared  by  himself,  covering,  as  he  seemed  to 
view  the  case,  all  the  questions  of  law  presented  upon  which 
it  was  necessary  or  advisable  to  instruct  the  jury.  The  pro- 
priety of  the  practice  thus  adopted  is  challenged,  the  proposi- 
tion contended  for  seeming  to  be,  that  in  this  state  the  functions 
of  the  court  in  the  matter  of  instructing  the  jury  are  practi- 
cally limited  to  giving  or  refusing  the  written  instructions 
submitted  by  counsel.  Such,  clearly,  is  not  the  case.  True, 
he  may,  if  he  sees  fit,  limit  himself  to  giving  the  instructions 
submitted  by  counsel  wliich  properly  state  the  law,  and  then, 
even  though  the  law  be  inadequately  given  to  the  jury,  no 
error  can  ordinarily  be  predicated  upon  such  action,  because, 
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if  counsel  had  deemed  further  instructions  necessary,  Ihey 
might  and  should  have  asked  them.  But  where  the  judge 
sees  proper  to  do  so,  it  is  competent  for  him  to  prepare  his 
own  charge  to  the  jury,  but  if  he  does  so,  he  should  embody 
in  it,  either  literally  or  in  substance,  all  proper  instructions 
asked  by  counsel.  Indeed,  the  preparation  of  a  charge  by  the 
judge  may  often  have  the  advantage  of  furnishing  the  jury 
with  a  terse,  consecutive,  and  logical  statement  of  the  law 
applicable  to  the  case,  in  place  of  the  loose,  disjointed,  and 
obscure  presentation  of  the  law  which  often  results  from  giving 
instructions  in  the  form  in  which  they  are  prepared  by  the  re- 
spective counsel. 

The  series  of  instructions  given  by  the  court  is  criticised 
both  for  what  it  contains  and  for  what  it  omits.  So  far  as  it 
goes,  we  are  able  to  discover  no  error  of  which  the  defendant 
can  complain.  It  is  urged  that  it  is  erroneous  in  directing  the 
jury  to  estimate  the  plaintiff's  damages,  in  case  of  a  recovery, 
according  to  the  "  fair  cash  value  "  of  the  property  destroyed, 
while  the  policy  requires  that  the  estimate  should  be  made 
according  to  "the  actual  cash  value"  of  the  property.  Be- 
tween these  two  forms  of  expression  we  are  unable  to  perceive 
any  practical  difference.  The  actual  cash  value  of  property  is 
the  price  which  it  will  bring  in  a  fair  market,  after  fair  and 
reasonable  efforts  have  been  made  to  find  the  purchaser  who 
will  give  the  highest  price.  The  actual  cash  value,  then,  is 
the  fair  or  reasonable  cash  price  for  which  the  property  can  be 
Bold  in  the  market.  We  see,  therefore,  no  impropriety  in  ex- 
plaining the  "  actual  cash  value  "  as  meaning  the  "  fair  cash 
value,"  or  in  using  the  two  phrases  as  practically  synonymous. 

The  instructions  given  enumerate,  among  the  defenses  of 
which  the  defendant  was  seeking  to  avail  itself,  the  failure  of 
the  plaintiff  to  submit  her  difference  with  the  defendant  in  re- 
lation to  her  loss  or  damage  to  arbitration,  in  accordance  with 
the  conditions  of  the  policy,  and  on  that  question  the  jury 
were  instructed  as  follows:  — 

"As  to  the  question  of  arbitration,  you  are  instructed  that, 
under  the  provisions  of  the  policy,  if  there  was  a  dispute  as  to 
the  amount  of  the  loss,  then  either  party  could  demand  an 
arbitration  to  determine  the  amount  of  such  loss,  by  serving  a 
notice,  in  writing,  on  the  opposite  party;  and  before  you  can 
find  against  the  plaintiff  on  this  point,  you  must  believe,  from 
the  evidence,  that  there  was  a  dispute  between  the  parties  as  to 
the  amount  of  the  loss,  and  that  notice  in  writing  was  served 
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on  her,  or  on  some  one  authorized  to  act  for  her,  demanding 
Buch  arbitration  in  accordance  with  the  provisions  of  the 
policy,  and  that  she,  in  person  or  by  her  attorney,  without 
tiuflicient  cause,  refused  to  submit  to  such  arbitration." 

It  is  insisted  that  this  instruction,  though  holding  the  law 
substantially  in  accordance  with  the  defendant's  theory,  is 
erroneous  in  not  conforming  in  its  hypothesis  to  the  evidence 
as  it  was  actually  given,  the  evidence  being,  as  is  claimed,  in 
accordance  with  the  hypothesis  of  an  instruction  asked  by  the 
defendant,  which  was  as  follows:  — 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
requested  such  award,  and  the  defendant  accepted  and  acted 
upon  such  request,  and  proceeded  to  appoint  an  arbitrator, 
and  if  the  jury  further  believe,  from  the  evidence,  that  the 
plaintiff,  without  any  sufficient  reason,  abandoned  said  arbi- 
tration so  requested  by  her,  then  the  plaintiff  cannot  recover 
in  this  case,  and  your  verdict  will  be  for  the  defendant." 

It  is  useless  to  inquire  whether  the  instruction  given  is  de- 
fective as  claimed,  for  the  reason  that,  under  the  conditions  of 
the  policy,  a  failure  to  arbitrate  could  in  no  event  be  a  defense. 
The  policy  provides  that  "in  case  differences  shall  arise  touch- 
ing any  loss  or  damage,  after  proof  of  these  has  been  received 
in  due  form,  the  matter  shall,  at  the  written  request  of  either 
party,  be  submitted  to  impartial  arbitrators,  whose  award  in 
writing  shall  be  binding  on  the  parties  as  to  the  amount  of 
such  loss  or  damage,  but  shall  not  decide  the  liability  of  the 
company  under  this  policy."  There  is  no  condition  in  the 
policy  that  the  loss  should  not  be  payable  until  such  arbitra- 
tion and  award  should  be  had,  or  in  any  way  making  a  sub- 
mission to  arbitration  a  condition  precedent  to  the  payment  of 
the  loss.  The  promise  to  pay,  and  the  provision  making  such 
pa3'ment  conditional  upon  the  production  of  proofs,  etc.,  arc  in 
a  preceding  part  of  the  policy,  and  are  in  no  way  incorporated 
with  or  made  dependent  upon  the  condition  in  relation  to 
arbitration. 

A  condition  in  a  policy  providing  for  an  arbitration  cannot 
operate  to  deprive  the  insured  of  his  right  of  action,  unless 
clearly  made  a  condition  precedent  to  the  existence  of  such 
right:  Liverpool^  London,  and  Globe  Ins.  Co.  v.  Creighton,  51  Ga. 
95;  Patterson  v.  Triuv^ph  Ins.  Co.,  G4  Me.  500;  Roper  v.  Lendon, 
1  El.  &  E.  825;  Gere  v.  Council  Bluffs  Ins.  Co.,  67  Iowa,  272; 
Reed  v.  Washington  Fire  and  Marine  Ins.  Co.,  138  Mass.  572; 
Canfield  v.  Watertovon  Fire  Ins.  Co.,  55  Wis.  419;    German- 
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American  Ins.  Co.  v.  Steiger,  109  111.  254.  There  was  no  (-rror, 
therefore,  in  refusing  the  instructions  asked  by  the  defendant 
on  the  subject  of  arbitration,  and  the  instruction  given  being 
more  favorable  to  the  defendant  than  it  had  a  right  to  ask, 
there  was  no  error  in  giving  it  of  which  the  defendant  can 
complain. 

But  it  is  claimed  that  the  court  erred  in  refusing  the  defend- 
ant's instructions,  because  they  contain  various  propositions 
of  law  upon  which  the  jury  should  have  been  instructed  which 
are  not  covered  by  the  instructions  given.  It  would  serve  no 
useful  purpose  for  us  to  review  each  of  the  refused  instructions 
in  detail,  and  it  must  therefore  suffice  for  us  to  say  generally 
that  we  have  carefully  examined  them  in  connection  with  the 
instructions  given,  and  are  of  the  opinion  that  no  proposition 
of  law  was  omitted  in  respect  to  which  the  defendant  has  any 
substantial  ground  of  complaint.  Several  of  the  instructions 
refused  were  properly  refused  on  account  of  inherent  defects 
in  the  instructions  themselves.  As  to  the  residue,  while  some 
collateral  points  and  details  are  not  covered,  we  think  every 
material  point  having  a  direct  bearing  upon  the  issues  in  the 
case  is  fairly  and  clearly  stated.  Several  propositions,  it  is 
true,  arc  omitted,  which  bear  merely  upon  collateral  matters, 
and  consist  of  lectures  to  the  jury  upon  the  proper  method  of 
discharging  their  duties,  or  cautions  against  prejudice  and 
favoritism.  Instructions  of  this  character  may  properly  be 
given,  but  giving  them  is  necessarily  a  matter  very  much  within 
the  discretion  of  the  court.  He  is  in  a  position  to  observe  and 
know  whether  the  situation  is  such  as  to  render  such  caution- 
ary instructions  necessary  to  a  due  administration  of  justice, 
and  if  in  his  opinion  they  are  not,  his  refusal  to  give  them 
cannot  ordinarily  be  assigned  for  error. 

At  the  trial  the  defendant  called  several  witnesses  who  saw 
the  debris  and  ashes  after  the  fire,  and  offered  to  introduce  in 
evidence  the  estimates  or  opinions  of  said  witnesses,  based 
upon  what  they  saw,  as  to  the  quantity  of  goods  lost  by  the 
plaintiff.  This  evidence  was  excluded,  and  we  think  properly. 
Apart  from  the  consideration  that  the  opinions  sought  to  be 
elicited  were  based  upon  data  too  uncertain  and  equivocal  to 
be  of  any  value,  the  case  is  not  one  which  properly  admitted 
of  expert  evidence.  It  was  for  the  witnesses  to  describe  wh  t 
they  saw,  and  if  any  reliable  conjlusions  ci^uld  be  drawn  from 
the  appearance  of  the  debris  and  ashes  as  they  i-ppeared  some 
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time  after  the  fire,  the  jury  wire  as  well  qualified  as  the  wit- 
nesses to  draw  such  conclusions. 

Certain  criticisms  arc  mad<;  upon  the  conduct  of  the  judge 
■during  the  course  of  the  trial.  On  that  subject  we  adopt,  as 
expressing  our  views,  the  following  portions  of  the  opinion  of 
the  appellate  court  pronounced  by  Moran,  J.:  — 

"Complaint  is  made  of  the  course  of  the  trial  judge  in  inter- 
fering with  the  cross-examination  of  some  of  the  witnesses, 
and  because  of  remarks  made  in  ruling  on  points  in  reply  to 
the  arguments  of  counsel.  The  cross-examinations  were  in 
some  instances  inordinately  extended,  and  it  is  in  the  discre- 
tion of  the  court  to  confine  counsel  within  reasonable  limits. 
We  find  no  abuse  of  such  discretion  in  this  case.  While 
'patience  and  gravity  of  bearing  is  an  essential  part  of  jus- 
tice,' the  judge  has  the  direction  of  the  trial,  and  is  much 
better  able  to  perceive  what  is  unnecessary  than  counsel  who 
is  engaged  in  a  heated  contest  with  the  witness.  The  remarks 
or  comments  of  the  court  mainly  complained  of  were  made 
in  ruling  upon  objections,  and  are  statements  that  the  evi- 
dence upon  certain  points  was  thus  and  so.  The  admissibility 
of  evidence  offered  frequently  depends  upon  the  evidence 
already  introduced,  and  it  is  not  unusual  for  the  court,  in  rul- 
ing, to  allude  to  such  evidence  as  is  in  the  record,  to  make  his 
meaning  plain.  This,  of  course,  should  be  done  in  such  man- 
ner as  to  express  no  opinion  as  to  what  such  evidence  proves. 
Owing  to  the  regard  which  is  paid  by  jurors  to  the  opinion  of 
the  judge,  he  should  use  great  caution  in  expressing  his  opin- 
ion on  any  question  which  it  is  the  province  of  the  jury  to 
determine.  But  evt  ry  unguarded  expression  of  the  judge  in 
stating  reasons  to  counsel  for  his  rulings  cannot  be  treated  as 
a  ground  for  granting  a  new  trial.  To  do  so  would  be  to 
greatly  embarrass  the  administration  of  justicj.  The  jury 
were  told  that  they  were  the  judges  of  the  weight  of  the  evi- 
dence, and  of  the  credibility  of  the  witnesses,  and  were  given 
the  usual  instructions  as  to  the  preponderance  of  the  evidence, 
and  from  the  whole  course  of  the  trial  no  doubt  thoroughly 
understood  that  it  was  their  province  to  determine  what  were 
the  facts  established  by  the  evidence.  We  are  of  the  opinion 
that  the  inadvertent  remarks  of  the  court  did  not  in  fact 
operate  to  the  injury  of  .ippelhtnt,  and  do  not  constitute  .«uch 
error  as  to  require  us  for  that  reason  to  reverse  the  case." 

After  a  patient  examination  of  the  whole  record,  we  fail  to 
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find  any  error  of  law  which,  in  our  judgment,  is  material. 
The  judgment  of  the  appellate  court  will  therefore  be  affirmed. 

Insttrance.  —  A  Provision  in  an  Insurance  Policy  for  Arbitratioii 
AT  Request  of  either  party,  in  event  of  difiFerences,  does  not  render  such 
arbitration  a  condition  precedent  to  the  right  of  the  insured  to  sue  for  a  loss 
enstained:  Gere  v.  Council  Bluffs,  G7  Iowa,  272;  Mentz  v.  Armenia  Fire  Ins. 
Co.,  79  Pa.  St.  478;  21  Am.  Rep.  80;  Wynkoop  v.  Niagara  Fire  Ins.  Co.,  91 
N.  Y.  478;  43  Am.  Rep.  086;  Nurneyv.  Fireman  a  etc.  Ins.  Co.,  63  Mich.  633; 
6  Am.  St.  Rep.  338. 

Inscurance  —  Notice  of  Defects  in  Proofs  of  Loss.  —  If  the  In- 
surers Intend  to  insist  upon  defects  in  the  preliminary  proofs  of  loss, 
they  must  notify  the  policy  holder  thereof,  in  order  that  he  may  amend  his 
proofs  if  possible;  and  if  insurers  are  silent,  or  object  on  other  grounds,  it  is 
evidence  of  a  waiver  on  their  part:  Jones  v.  MecJianics'  F.  Ins.  Co.,  36  N.  J.  L. 
29;  13  Am.  Rep.  405.  The  company  must  specify  wherein  the  proofs  are  de- 
fective: Pratt  v.  New  York  Cent.  Ins.  Co.,  55  N.  Y.  505;  14  Am.  Rep.  304; 
Franklin  F.  Ins.  Co.  v.  Chicago  Ins.  Co.,  36  Md.  102;  11  Am.  Rep.  469;  .^tna 
Ins.  Co.  V.  Tyler,  16  Wend.  385;  30  Am.  Dec.  90. 

Insurance  —  Mistakes  in  Proofs  of  Loss. — Proofs  are  No  Part  o» 
THE  Insurance  Contract,  and  the  assured  is  not  estopped  from  showing 
that  a  statement  in  the  proofs  is  a  mistake:  McMaster  v.  Insurance  Co.  of 
N.  A.,  55  N.  Y.  222;  U  Am.  Rep.  239;  Foioler  v.  Springfield  Ins.  Co.,  122 
Mass.  191;  23  Am.  Rep.  308.  Defects  in  time  of  giving  notice  of  loss  stand 
on  a  dififercnt  ground  from  defects  in  its  matter;  the  latter  may  be  remedied, 
but  the  former  cannot:  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621. 

InSTRCCTION.S    NEED   NOT  EE  GiVEN   IN  THE   PRECISE   WORDS  REQUESTED, 

EVEN  THOCGii  CORRECT:  Slate  V.  Iloxsie,  15  R.  I.  1;  2  Am.  St.  Rep.  838, 
and  note  843;  Newhy  v.  Harrell,  99  N.  C.  149;  6  Am.  St.  Rep.  503,  and 
note  509;  but  doubtless  it  is  better  to  give  them  in  the  form  requested,  if 
that  form  is  not  improper  and  misleading:  Cook  v.  Brown,  62  Mich.  473;  4 
Am.  St.  Rep.  870;  though  error  cannot  be  assigned  merely  because  the  court 
refused  to  give  the  language  requested  in  instructions:  Kcndrich  v.  Toicle,  60 
Mich.  363;  1  Am.  St.  Rep.  526. 
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In  Illinois,  Appellate  Court  may  Render  Final  Judgment  for  Plain- 
tiff, where  there  is  no  evidence  tending  to  prove  the  issues  tendered,  so 
that  the  trial  court  would  have  been  justified  in  directing  the  jury  to 
find  for  the  plaintiff.  Whether  or  not  the  record  contains  any  evidenca 
tending  to  establish  a  fact  is  a  question  of  law  for  the  court  to  decide. 

Second  Insurance  by  Anotuer  without  Right,  Effect  of  on  Rights  of 
Prior  Policy  Holder.  —  Where  the  owner  of  premises,  after  mort- 
gaging thoni,  takes  out  a  policy  of  insurance  thereon,  and  the  mortgagee 
after  selling  the  premises  under  a  power  in  the  mortgage  and  Ituying  at 
his  own  sale,  takes  out  another  policy  thereon  in  the  same  company,  with- 
out the  consent  of  the  mortgagor,  and  a  loss  occurring,  collects  the  pro- 
ceeds of  the  policy,  and  the  mortgagor  causes  the  sale  to  be  set  aside, 
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and  the  mortgageo  to  be  compelled  to  accotint  to  him  for  the  proceeds  of 
the  policy  so  collected  by  Lim  from  the  company,  this  will  constitute  no 
defense  to  a  suit  brought  by  the  mortgagor  against  the  company  upon 
his  prior  policy. 

CONDITION.S     AGAINST     AUENATIOM     IN     PoUCTES    OF     iNSTTRAlfCE    MXTST     BB 

Strictly  Consthited,  the  court  having  in  view  the  object  of  the  insur- 
ance company  in  inserting  them. 

CkwsTRucnoN  OK  Conditions  against  Alienation  in  Insitrance  Policy.  — 
Where  iu  a  policy  of  insurance  on  premises  one  clause  of  a  condition  pro- 
vides that  ' '  if  the  property  he  sold  or  transferred,  or  any  change  takes 
place  in  title  or  possession,  whether  by  legal  process  or  judicial  decree, 
or  voluntary  transfer  or  conveyance,  .  ...  in  every  such  case  this 
policy  shall  be  void,"  and  another  clause  provides  that  "when  property 
has  been  sold  and  delivered,  or  otherwise  disposed  of,  so  that  all  interest 
or  liability  on  the  part  of  the  assured  herein  named  has  ceased,  this  in- 
surance on  said  property  shall  immediately  terminate,"  the  latter  clause 
will  be  held  to  have  been  intended  to  explain  and  qualify  the  meaning  of 
the  words  of  the  former,  and  the  sale  or  disposition  of  the  property  in- 
tended will  bo  construed  to  bo  such  as  caused  all  interest  of  the  assured 
in  or  control  over  the  property  to  cease.  And  in  such  a  case  a  sale  of 
the  property  insured,  which  is  voidable  and  is  afterwards  set  aside,  is 
not  such  au  alienation  as  will  avoid  the  policy. 

Trustee  under  Mortgage  Containing  Power  of  Sale  cannot  Beoomb 
Pubchaseb  at  his  own  sale,  either  directly  or  indirectly,  and  if  he  doea 
so  become  the  purchaser,  the  rights  of  the  mortgagor  will  remain  pre- 
cisely the  same  as  though  no  sale  had  been  made,  and  such  a  sale  will 
not  constitute  an  alienation  within  the  meaning  of  a  clause  against  aliena* 
tion  in  an  insurance  policy. 

Trustee's  Sale  not  within  PROHiBmoN  against  Alienation  ts  Insuk- 
A-NCE  Policy,  when.  —  "UTiero  a  trust  deed  is  made  of  property  to 
secure  a  debt,  and  afterwards  the  maker  of  the  deed  takes  out  a  policy 
of  insurance  upon  the  same  property,  containing  a  clause  prohibiting  its 
alienation,  and  the  trustee,  without  his  consent,  and  against  his  protest, 
sells  the  property  to  the  cestui  que  trust,  the  maker  of  the  trust  deed  be- 
ing in  possession  and  so  remaining  until  after  the  sale,  and  until  the 
property  is  destroyed  by  fire,  denying  the  validity  of  the  sale  and  assert- 
ing bis  right  of  possession  and  ownership,  and  within  a  reasonable  time 
instituting  proceedings  to  set  the  sale  aside,  the  deed  of  the  trustee  is  not 
such  au  alienation  as  is  within  the  reasonable  contemplation  of  the  clause 
against  alienation. 

Appeal.     The  opinion  states  the  case. 

Dexter,  Herrick,  and  AUen,  and  Miller,  Lewis,  and  Jvdson,  for 
the  appellant. 

Charles  F.  White  and  Martin  L.  IVheeler,  for  the  appellee. 

Wilkin,  J.  At  our  March  term,  1887,  this  case  was  before 
HB  on  appeal  from  the  appellate  court  for  the  first  district. 
Two  points  were  then  made  and  urged  as  grounds  of  reversal, 
yii,,  change  of  title  in  violation  of  the  conditions  of  the  policy 
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sued  on,  and  failure  to  furnish  proofs  of  loss.  These  were  con- 
sidered, and  undfr  the  facts  found  and  certified  by  the  appel- 
late court,  held  insufficient  to  authorize  a  reversal,  and  the 
judgment  of  the  appellate  court  was  affirmed.  A  petition  for 
rehearing  being  presented  by  appellant,  it  was  then  urged 
that  the  appellate  court  had  no  jurisdiction  to  render  final 
judgment  in  the  case,  and  also  tfiat  a  third  point  of  contro- 
versy was  in  issue  before  the  circuit  and  appellate  courts,  viz., 
whether  or  not  a  certain  other  policy  issued  by  appellant  on 
the  same  property,  to  one  Babcock,  was  issued  in  lieu  of  the 
one  in  suit,  by  consent  of  nppellee.  It  being  found  that  this 
last  question  was  fairly  in  issue,  and  the  appellate  court  hav- 
ing failed  to  find  and  certify  the  facts  thereon,  a  rehearing  was 
granted,  and  the  case  reconsidered.  The  jurisdiction  of  the 
appellate  court  to  render  final  judgment  was  sustained,  but 
the  cause  was  remanded  to  that  court  with  directions:  See  123 
111.  601.  In  pursuance  of  that  decision,  the  appellate  court,  on 
the  3d  of  July,  1888,  entered  judgment  de  novo  in  favor  of  ap- 
pellee, for  $8,910  and  costs,  and  in  conformity  with  directions, 
a  full  statement  of  the  facts  on  all  the  issues  was  certified  to 
and  made  part  of  the  record.     Appellant  again  appeals. 

The  record  is  precisely  the  same  as  on  the  former  hearing 
in  this  court,  except  that  it  now  contains  a  finding  of  facts  on 
the  issue  as  to  the  substitution  of  the  Babcock  policy. 

Wc  have  again  considered  all  the  questions  involved  in  the 
case,  and  reconsidered  the  argument  of  counsel  for  appellant 
on  the  first  two  issues,  and  find  no  reason  to  change  the  con- 
clusion heretofore  announced  thereon  and  fully  set  forth  in 
the  opinion  by  Justice  Scholfield  filed  prior  to  the  rehear- 
ing, and  on  these  questions  that  opinion  is  herewith  refiled 
and  adopted. 

It  is  again  insisted  that  the  appellate  court  erred  in  render- 
ing final  judgment;  and  it  is  argued  that,  notwithstanding  the 
power  of  that  court  to  render  such  a  judgment,  as  held  in  our 
former  opinion  (123  111.  601),  it  can  only  do  so  in  cases  where 
there  is  such  a  want  of  evidence  on  behalf  of  the  defendant  as 
to  justify  a  trial  court  in  taking  the  case  from  a  jury  or  direct 
a  finding  for  the  plaintiff.  Here,  it  is  said,  there  is  evidence 
tending  to  sustain  the  defense  of  failure  to  furni>h  proofs  of 
loss,  and  also  that  of  the  substitution  of  the  Babcock  policy 
for  the  one  sued  on.  It  is  assumed  that  on  this  last  issue 
we  have  already  held  that  there  is  a  conflict  of  evidence.  If 
that  assumption  is  based  upon  anything  heretofore  said,  there 
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16  a  misconception  of  our  meaning;  for  in  the  opinion  remand- 
ing the  case  to  the  appellate  court,  we  expressly  stated  that 
•wo  were  not  allowed  to  look  into  the  record  and  find  what  the 
facts  were. 

While  under  sections  87  and  89  of  the  Practice  Act  we  have 
«io  authority  to  look  beyond  the  finding  of  the  appellate  court 
to  ascertain  the  facts,  yet,  as  in  case  of  the  trial  court  having 
instructed  the  jury  to  return  a  verdict  for  the  defendant,  we 
may  examine  the  bill  of  exceptions  for  the  purpose  of  deter- 
mining whether  there  is  any  evidence  tending  to  prove  the 
issue.  What  facts  are  established  by  the  evidence,  the  appel- 
late court  must  find  and  certify,  and  its  finding  is  conclusive. 
Whether  or  not  the  record  contains  any  evidence  tending  to 
^  establish  a  fact  is  a  question  of  law,  and  which  we  must  de- 
'<;ide.  In  this  view  of  the  law,  we  have  examined  all  the  evi- 
■dence  bearing  upon  the  questions  involved,  and  given  due 
•consideration  to  the  construction  sought  to  be  placed  upon  it 
by  counsel  in  order  to  make  it  appear  that  there  is  such  a 
conflict  of  testimony  as  to  entitle  the  appellant  to  have  the 
issues  submitted  to  a  jury,  and  we  are  satisfied  that  by  no 
fair  and  impartial  consideration  of  all  the  evidence  can  it  be 
lield  that  such  conflict  exists. 

The  only  remaining  question  to  which  our  attention  need 
-be  directed  is,  Did  the  appellate  court  decide  correctly  on  the 
facts  found  by  it  on  the  third  point  of  contention  above  men- 
tioned? On  that  defense,  the  position  of  appellant  is,  that 
after  the  policy  in  suit  was  issued  to  appellee,  and  at  a  time 
■when  Babcock  claimed  to  be  the  owner  of  the  insured  prop- 
erety,  appellant  issued  its  policy  to  him  on  the  same  property 
for  the  same  amount,  which  last  insurance  was  to  be  in  lieu 
of  that  previously  issued  to  appellee,  and  that  such  substitu- 
tion was  with  the  consent  of  appellee;  that  after  the  destruc- 
tion of  the  insured  property  it  paid  the  Babcock  policy  in  full, 
and  is  thirefore  discharged  from  all  liability  on  the  one  here 
«ued  on.  On  that  issue,  the  appellate  court  finds  that  such  a 
policy  was  issued  to  Babcock,  and  on  the  assumption  by  ap- 
"I)ellant  that  the  title  to  the  insured  premises  was  in  Babcock, 
and  that  appellee,  Scammon,  had  no  title  or  interest  therein; 
that  on  proofs  of  loss  appellant  paid  said  policy  in  full  before 
this  suit  was  brought;  that  said  policy  was  not  issued  with 
the  consent  of  appellee,  Scammon,  in  lieu  of  the  policy  in- 
volved in  this  suit,  but  without  his  consent,  upon  the  assump- 
lion   by   appellant  that  he   had   lost  all   title  to  the  insured 
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premises,  which  assumption  was  never  in  any  way  acquiesced 
in  by  appellee.  Resting  the  decision  of  the  appellate  court 
upon  this  state  of  facts,  there  could  be  no  pretense  that  it 
was  erroneous.  No  one  would  seriously  contend  that  on  such 
a  state  of  facts  the  rights  of  appellee  could  be  defeated. 

The  appellate  court  further  finds  that  in  a  chancery  pro- 
ceeding, in  which  a  sale  of  the  insured  property  to  Babcock 
was  set  aside,  said  Babcock  was  required  to  account  to  appel- 
lee for  the  said  amount  of  insurance  received  by  him  under 
his  policy,  and  thereby  appellee  had  the  benefit  of  said  sum, 
but  that  it  was  not  "claimed  or  received  by  Scammon  as  in 
lieu  of  or  in  satisfaction  of  the  claim  on  the  poliny  now  in 
suit." 

Various  theories  are  attempted  to  be  advanced  by  counsel 
for  appellant  upon  this  finding,  under  which  it  is  claimed  that 
the  payment  of  the  Babcock  policy  should  be  held  to  discharge 
all  liability  on  the  one  issued  to  appellee.  None  of  them  can 
be  maintained.  Appellee  had  nothing  to  do  with  the  issuing 
of  that  policy.  He  made  no  claim  of  rights  under  it.  He 
could  have  done  nothing  to  enforce  it.  He  was  in  no  way 
bound  by  anything  done  by  Babcock  or  the  mortgage  com- 
pany. He  in  no  legal  sense  ratified  anything  done  by  him 
or  it  in  procuring  the  policy.  All  that  he  had  a  right  to  do, 
and  all  that  he  did  do,  was  to  ask  a  court  of  equity  to  require 
Babcock  to  account  to  him  for  any  money  actually  received 
by  him  under  his  false  claim  of  ownership.  This  a  court  of 
chancery  had  full  power  to  grant,  without  any  reference  to 
the  facts  and  circumstances  under  which  the  policy  had  been 
issued,  and  wholly  independent  of  the  fact  as  to  whether 
appellee  consented  thereto  or  not.  As  between  the  parties,  it 
was  sufficient  for  the  chancellor  to  know  that  Babcor^k  had 
actually  received  money,  as  rent,  insurance  money,  or  other- 
wise, under  a  claim  of  ownership  which  was  fraudulent  and 
invalid,  to  authorize  a  decree  requiring  him  to  pay  it  over  to 
the  rightful  owner.  Had  the  Babcock  polic}^  been  issued  and 
paid  by  an  entirely  distinct  company,  appellee's  right  to  de- 
mand, and  the  power  of  a  court  of  chancery  to  require,  the 
payment  to  appellee  would  have  been  no  more  complete. 
Under  the  finding  of  facts  by  the  appellate  court,  the  two 
contracts  of  insurance  are  as  distinct  as  though  they  had  been 
issued  by  different  companies,  and  as  between  appellee  and 
appellant,  the  Babcock  policy  is  no  more  available  as  a  de- 
fense to  this  suit  than  if  they  had  been  so  issued. 
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The  decision  of  the  appellate  court,  on  the  facts,  is  clearly 
right,  and  its  judgment  will  be  aiBrmed. 

The  following  is  that  part  of  the  opinion  upon  which  a  re- 
hearing was  granted,  which  is  readopted  by  the  foregoing 
opinion: — 

ScHOLFiELD,  J.  Counscl  for  appellant  contend  that  it  ap- 
pears upon  this  record,  as  it  did  when  the  case  was  hero 
before,  that  there  was  a  breach  of  the  clause  against  alien- 
ation. The  appellate  court,  in  its  opinion  per  Mr.  Justice 
McAllister,  20  Bradw.  505,  says  on  this  question:  — 

"  First,  then,  as  to  the  alleged  breach  of  the  condition  of 
the  policy  against  alienation.  What  is  to  be  taken  as  the  true 
meaning,  when  the  different  clauses  are  construed  together? 
All  the  authorities  agree  that  such  conditions  must  receive  a 
strict  construction,  the  court  having  in  view  the  object  of  the 
insurance  company  in  inserting  them.  The  language  in  which 
the  condition  in  question  is  expressed  is  as  follows:  'If  the 
property  be  sold  or  transferred,  or  any  change  takes  place  in 
title  or  possession,  whether  by  legal  process  or  judicial  de- 
crco,  or  voluntary  transfer  or  conveyance,  ....  in  every  such 
case  this  policy  shall  be  void.  When  property  has  been  sold 
and  delivered,  or  otherwise  disposed  of,  so  that  all  interest  or 
liability  on  the  part  of  the  assured  herein  named  has  ceased, 
this  insurance  on  said  property  shall  immediately  terminate.' 
When  both  the  above  clauses  are  considered  together,  in  the 
light  of  the  rules  to  which  we  have  adverted,  it  appears  to  us 
that  the  last  clause  was  intended  to  explain  and  qualify  the 
meaning  of  the  words  of  the  former,  and  define  what  sort  or 
nature  of  transfer  or  conveyance  of  the  property  and  change 
of  title  was  contemplated  and  provided  against.  The  charac- 
ter so  given  and  intended  was  such  a  sale  or  disposition  of  the 
property  as  caused  all  interest  of  the  assured  in  or  control 
over  the  property  to  cease.  That  was  the  construction  given 
to  clauses  in  the  same  language,  by  the  court  of  appeals  of 
New  York,  in  Browning  v.  Home  Ins.  Co.,  71  N.  Y.  513;  27 
Am.  Rep.  86. 

"In  Ayrcs  v.  Hartford  Ins.  Co.,  17  Iowa,  17G,  the  court,  in 
discussing  what  transfer  or  change  of  title  would  avoid  the 
policy,  held  to  the  following  sensible  views:  'The  object  of  the 
insurance  company  by  this  clause  is,  that  the  interest  shall  not 
change  so  that  the  insured  shall  have  a  greater  temptation  or 
motive  to  burn  the  property,  or  less  interest  or  watchfulness 
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in  guarding  and  protecting  it  from  destruction  by  fire.  Any 
change  in  or  transfer  of  the  interest  in  the  property  of  a  nature 
calculated  to  have  this  effect  is  in  violation  of  the  policy.  But 
if  the  real  ownership  remain  the  same, — if  there  is  no  change 
in  the  fact  of  a  title,  but  only  in  the  evidence  of  it,  and  this 
latter  change  is  merely  nominal,  and  not  of  a  nature  calculated 
to  increase  the  motive  to  burn  or  diminish  the  motive  to  guard 
the  property  from  loss  by  fire, — the  policy  is  not  violated.' 

''Loy  V.  Home  Ins.  Co.,  24  Minn.  315,  81  Am.  Rep.  346,  sup- 
ports the  same  doctrine,  and  many  other  cases  of  the  same 
import  might  be  cited.  The  case  of  Orrell  v.  Hampden  Fire 
Ins.  Co.,  13  Gray,  431,  is  in  harmony  with  the  same  principles, 
for  it  holds  that,  to  constitute  a  breach  of  the  condition  of  in- 
surance relating  to  the  conveyance  of  the  property,  there 
must  have  been  an  actual  sale  or  transfer  of  the  property, 
valid  as  between  the  parties.  There  is  a  vein  of  the  same 
doctrine  in  Dailey  v.  Westchester  Fire  Ins.  Co.,  131  Mass.  173; 
May  on  Insurance,  sec.  273." 

But  counsel  for  appellant  say  that  the  two  clauses  of  the 
policy  thus  brought  together  by  the  appellate  court  have  no 
connection  with  each  other, — that  the  latter  clause  relates 
exclusively  to  personal  property.  But  it  does  not  appear  here 
that  there  is  any  specific  insurance  on  personal  property. 
The  insurance  is,  "Five  thousand  dollars  on  the  four-story 
and  basement  brick  building,  with  metal  roof,  including 
steam-heating  and  hoisting  apparatus,  if  any."  The  fixtures 
included  appear  to  be  such  only  as  savor  of  the  realty,  and 
■would  therefore  pass  with  a  conveyance  of  the  building.  There 
is,  it  will  be  observed,  no  mention  made  of  personal  property; 
and  although  the  words  "sold  and  delivered"  would  seem  to 
be  more  applicable  to  personal  than  to  real  property,  yet  when 
they  are  used  with  reference  to  real  property  we  have  no 
diiSculty  in  knowing  what  was  intended.  Reading  the  two 
clauses  together,  the  conclusion  is  inevitable  that  it  was  in- 
tended that  an  alienation  of  the  property,  to  avoid  the  policy, 
must  be  such  that  all  interest  or  liability  on  the  part  of  the 
assured  therein  named  has  ceased. 

Bearing  in  mind  that  the  manifest  purpose  of  the  clause  is, 
as  said  by  the  supreme  court  of  Connecticut,  in  the  clause 
quoted  from  the  opinion  of  the  appellate  court,  supra,  "  that 
the  interest  shall  not  change  so  that  the  insured  shall  have  a 
greater  temptation  or  motive  to  burn  the  property,  or  less  in- 
terest or  watchfulness  in  guarding  and  protecting   it  from 
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destruction  by  fire,"  it  is  difficult  to  perceive  how  the  insured 
whose  property  has  been  illegally  sold,  and  who  is  entitled  to 
have  the  sale  declared  void,  occupies  a  different  position  than 
that  occupied  by  him  who  owns  a  mere  equity  of  redemption. 
This  court  held,  in  Roberts  v.  Fleming,  53  111.  196,  a  trustee 
under  a  mortgage  containing  a  power  of  sale  cannot  become  a 
purchaser  at  bis  own  sale,  either  directly  or  indirectly,  by 
procuring  another  to  purchase  for  his  benefit;  and  if  he  does 
BO  become  the  purchaser,  the  rights  of  the  mortgagor  will  re- 
main precisely  the  same  as  though  no  sale  had  been  made. 
The  appellate  court  finds  that  such  were  the  facts  here,  and 
80  the  interest  of  the  insured  remained,  notwithstanding  the 
sale,  precisely  as  it  was  before. 

In  Stephens  v.  Illinois  Mutual  Fire  Ins.  Co.,  43  111.  327,  there 
was  insurance  obtained  by  a  mortgagor.  The  mortgage  was 
foreclosed  under  an  agreement  that  the  mortgagor  should 
have  two  years  from  the  date  of  sale  in  which  to  make  re- 
demption, the  decree  itself,  however,  only  providing  for  the 
statutory  redemption.  The  property  was  destroyed  by  fire 
fourteen  months  and  eight  days  after  the  sale.  It  was  held 
the  mortgagor  had  an  insurable  interest.  The  court  said: 
"  Notwithstanding,  then,  the  decree  directed  a  deed  to  be 
made  at  the  end  of  fifteen  months,  it  was  the  undoubted  in- 
tention of  the  parties  that  the  defendant  should  have  two 
years  for  redeeming,  and  notwithstanding  the  commissioner's 
deed,  if  the  defendants  in  that  suit  had  tendered  the  redemp- 
tion money  to  the  complainants  within  the  two  years,  and  in 
case  of  refusal  had  filed  their  bill,  there  can  be  no  question, 
on  the  proof  in  this  record,  but  that  they  would  have  been 

entitled  to  a  decree  for  redemption The  legal  title 

passed  by  the  commissioner's  deed,  which  was  not  made 
known  till  after  the  fire,  but  that  legal  title  was  held  by  the 
complainants,  subject  to  a  right  of  redemption  within  two 

years  from  the  sale It  is  objected  for  the  defendant  in 

error  that  the  insurance  company  was  no  party  to  the  agree- 
ment to  extend  the  redemption  for  two  years,  and  cannot, 
therefore,  be  affected  by  it.  The  objection,  however,  is  not 
tenable.  The  insurance  company  is  sued  on  a  policy.  It 
defends  by  saying  that  the  plaintiff,  though  he  once  had  an 
insurable  interest,  has  lost  it  through  the  foreclosure  of  a  cer- 
tain mortgage  older  than  the  plaintiff's  title.  Now,  whether 
the  plaintiff  has  lost  his  title  must  depend  on  the  proceed- 
ings in  the  foreclosure  and  sale.     To  determine  this  question, 
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these  proceedings  are  put  in  evidence,  and  on  examining 
them  we  find  this  agreement  as  a  very  material  portion  or 
that  transaction,  which  the  compaay  has  itself  introduced  t<i- 
show  a  divestiture  of  title.  The  company  seeks  to  show  that- 
the  right  of  redemption  was  lost  under  a  judicial  sale;  but  the 
evidence  ofiered  by  it  shows  it  was  not  lost." 

And  in  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  219,  when  the- 
property  was  insured,  Eddy  was  the  only  owner  of  the  equitjr 
of  redemption  (Town  then  holding  a  mortgage  on  the  prem- 
ises), and  the  loss,  if  any,  was  payable  to  Town,  as  his  interest; 
might  show.  Subsequently,  the  insured  (Eddy)  conveyed  the- 
premises,  with  other  property,  to  Brown,  and  he,  at  the  samer 
time,  and  as  a  part  of  the  same  transaction,  gave  back  to  Eddy 
a  defeasance.  This  arrangement  was  made  to  enable  Eddy- 
to  take  up  his  mortgage  to  Town,  which  was  done.  It  wa»^ 
held  that  this  conveyance  and  defeasance  only  constituted  ax 
mortgage,  and  did  not  constitute  an  alienation  of  the  property:. 

It  is,  however,  contended  that  a  sale  which  is  merely  void- 
able is  such  a  change  of  title  as  defeats  a  recovery  for  a  loss 
before  the  sale  has  been  set  aside,  and  this  is  claimed  to  be 
sustained  by  Flanders  on  Fire  Insurance,  406,  and  "Wood  on 
Fire  Insurance,  sec.  513.  The  language  of  Flanders  is:  "And 
where  property  was  sold  under  a  decree  of  the  court,  and  after 
a  loss  had  occurred  the  sale  was  set  aside,  it  was  held  that- 
the  insured  could  not  recover."  He  refers  to  Mt.  Vernon  Mfg^ 
Co.  V.  Summit  Co.  Mutual  Fire  Ins.  Co.,  10  Ohio  St.  347,  Power^ 
v.  Ocean  Ins.  Co.,  19  La.  28,  36  Am.  Dec.  665,  and  Dad- 
mun  MJg.  Co.  v.  Worcester  Mutual  Fire  Ins.  Co.,  11  Met.  429. 
In  the  first  of  these  cases,  the  point  decided  is  thus  stated 
in  the  syllabus:  "  Where  personal  property,  insured  against 
loss  by  fire  in  a  mutual  insurance  company,  is  sold  by  a  mas- 
ter in  chancery,  in  pursuance  of  a  decree  upon  a  mortgage 
given  by  the  assured,  and  the  proceeds  of  such  sale  are,  by 
order  of  the  court,  applied  to  the  satisfaction,  jiro  fanfo,  of  such 
decree,  and  the  property  insured  is  afterwards  burned,  the 
assured  cannot  recover  for  the  loss,  although  subsequently  to- 
such  loss,  and  before  the  commencement  of  the  action  on  the- 
policy,  the  sale  was,  by  consent  of  all  parties  thereto,  set  aside 
by  order  of  the  court  under  whose  decree  the  sale  was  made."" 
This  is  the  reasoning  of  the  court  in  its  opinion,  on  page  364: 
*'  But  two  reasons  are  stated  in  the  order  for  setting  aside  the 
Bale:  1.  That  the  purchase-money  has  not  been  paid;  and 
2.  That  all  parties  consented  thereto.     The  first  reason  could 
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have  no  application  to  the  sale  of  the  personal  property,  for, 
there  being  no  occasion  for  the  payment  of  the  purchase- 
raoncy  as  to  it,  its  non-payment  could  afford  no  reason  for  set- 
ting it  aside.  The  consent  of  all  parties  may  have  been  a 
good  reason  to  justify  the  action  of  the  court  in  setting  aside 
the  sale  as  to  those  parties,  but  we  cannot  rid  ourselves  of  the 
impression  that  such  action  of  the  court,  based  upon  and  obe- 
dient to  the  will  of  parties,  ought  not  to  bo  permitted  to  affect 
the  rights,  previously  fixed,  of  persons  who  were  not  parties, 
and  whoso  interests  wero  not  consulted  in  the  matter.  It 
ought  not  to  be  in  the  power  of  the  plaintiff,  or  of  parties 
similarly  situated,  to  escape  the  burden  of  assessments  in 
case  the  injured  property  remained  unscathed,  and  to  insist 
on  compensation  in  case  of  its  destruction,  at  their  mere  will 
and  pleasure." 

In  Power  v.  Ocean  Life  Ins.  Co.,  supra,  it  was  merely  decided 
that  where  the  assured  sells  property  covered  by  the  policy, 
and  afterwards  takes  it  back  on  account  of  the  non-payment 
of  her  vendee,  and  is  in  possession  at  the  happening  of  the 
loss,  she  will  recover,  although  a  clause  in  the  policy  provides 
that  it  shall  be  void  in  case  of  transfer  or  assignment  without 
the  consent  of  the  insurers.  The  court,  speaking  of  the  clause 
against  alienation,  says,  on  page  31:  "The  nullity  mentioned 
in  the  clause  relied  on  by  defendants  was,  in  our  opinion,  in- 
tended and  understood  by  the  parties  for  the  case,  where,  by 
sale  or  otherwise,  an  absolute  transfer  or  termination  of  the 
interest  of  the  insured  should  take  place  so  as  to  leave  him 
without  interest  at  the  time  of  the  loss." 

In  Dadmun  Mfg.  Co.  v.  Worcester  Mutual  Fire  Ins.  Co.,  supra, 
the  only  point  decided  having  any  relevancy  is,  that  a  corpo- 
ration having  made  a  conveyance  in  violation  of  a  clause  in 
an  insurance  policy  against  alienation  cannot  bo  heard  to  say 
that  such  conveyance  is  void  because  fraudulent  as  to  creditors. 

Wood  says:  "A  sale  of  premises  or  other  property  that  is 
void  from  any  cause  is  not  an  alienation  within  the  meaning 
of  the  term  as  employed  in  the  prohibitory  clause  of  a  policy; 
but  a  sale  that  is  merely  voidable  is  an  alienation  that  de- 
feats a  recovery  for  a  loss  occurring  before  the  sale  has  been 
set  aside."  And  he  refers  to  Worihington  v.  Bearse,  12  Allen, 
382;  90  Am.  Dec.  152;  Lane  v.  Maine  Ins.  Co.,  12  Me.  44;  23 
Am.  Dec.  150;  Power  v.  Ocean  Ins.  Co.,  supra;  Hooper  v.  Hud- 
son River  Ins.  Co.,  17  N.  Y.  424;  West  Branch  Ins.  Co.  v.  Wei- 
fcnstein,  40  Pa.  St.  239;  80  Am.  Dec.  573. 
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This  is  the  syllabus  in  Worthington  v.  Bearse,  supra:  "If  a 
mortgagor  of  a  vessel  sells  his  remaining  interest  therein,  with 
a  stipulation  that  he  will  pay  off  the  mortgage,  and  fails  to 
comply  with  this  stipulation,  and  the  bargain  is  accordingly 
given  up  and  the  title  reconveyed  to  him,  a  policy  of  insur- 
ance issued  to  him  before  his  agreement  of  sale  will  be  valid 
to  cover  a  loss  of  the  vessel  after  the  reconveyance  of  the  title 
to  him." 

In  Lane  v.  Maine  Mutual  Fire  Ins.  Co.,  which  is  reported  in 
12  Me.  44,  28  Am.  Dec.  150,  the  point  pertinent  here  is  thus 
stated  in  the  syllabus:  "In  a  policy  of  insurance  against  fire, 
it  was  stipulated  that  *  when  the  property  insured  should  be 
alienated,  by  sale  or  otherwise,  the  policy  should  thereupon 
be  void.'  The  insurance  was  on  a  store,  and  two  hundred 
dollars  on  the  stock  of  goods  therein,  for  six  years.  During 
the  existence  of  the  policy,  the  assured  sold  all  the  goods  and 
leased  the  store  by  parol  to  the  purchaser,  who  continued  to 
occupy  the  same,  selling  the  goods,  for  about  six  months,  when 
the  assured  took  back  both  the  store  and  the  remaining  stock 
of  goods:  held,  that  this  was  not  an  alienation  of  the  store 
within  the  meaning  of  the  policy." 

What  is  decided  in  Power  v.  Ocean  Ins.  Co.,  supra,  has  been 
already  shown.  Hooper  v.  Hudson  River  Ins.  Co.,  supra,  has 
no  bearing  on  the  question.  It  decides  only  that  application 
to  an  insurer  for  his  consent  to  the  assignment  of  a  policy 
is  notice  that  the  applicant  has  acquired,  or  is  about  to  ac- 
quire, some  interest  in  the  subject  of  insurance,  since  without 
such  interest  an  assignment  would  be  valueless  to  him. 

The  only  point  decided  in  West  Branch  Ins.  Co.  v.  Welfen- 
Btein,  supra,  that  has  any  pertinency  to  the  text  in  support  of 
which  it  is  cited,  is:  "In  a  policy  obtained  by  a  merchant 
upon  his  storehouse,  and  upon  his  stock  of  goods  therein,  each 
for  a  certain  sum,  there  was  a  condition  that  in  case  of  any 
transfer,  partial  transfer,  or  change  of  title  in  the  property  in- 
sured, such  insurance  shall  be  void  and  of  no  effect,  etc.  He 
afterwards  sold  a  part  of  his  stock,  without  notice  to  or  con- 
sent of  the  company,  and  leased  the  lower  story  of  his  store 
to  the  purchasers,  occupying  himself  the  second  story  and  the 
cellar  with  the  balance  of  his  stock,  which,  at  the  time  of  the 
fire,  exceeded  in  value  the  insurance  obtained  on  his  goods: 
held,  that  he  had  not  forfeited  his  right  to  indemnity  by 
failing  to  give  notice  of  the  partial  sale,  but  was  entitled  to 
recover  the  amount  of  his  insurance,  it  being  upon  merchan- 
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dise  which  is  to  be  used  for  traffic  and  commerce,  and  not  as 
property  to  be  kept  unchanged.  The  admission,  under  lease, 
of  the  purchasers  of  part  of  the  stock  to  the  joint  possession 
of  the  store  building  was  not  a  breach  of  the  covenant;  for  the 
condition  forbidding  the  transfer  or  change  of  title  in  the  prop- 
erty insured,  without  the  assent  of  the  company,  does  not  in- 
clude a  lease,  which  changes  only  the  possession." 

Counsel  for  appellant  cite  on  the  same  point,  in  addition  to 
the  foregoing.  Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502;  11 
Am.  Rep.  741;  Langdon  v.  Minnesota  Farmers^  Association,  22 
Minn.  193;  Foote  v.  Hartford  Fire  Ins.  Co.,  119  Mass.  259. 

In  Savage  v.  Howard  Ins.  Co.,  supra,  it  was  held,  where  a 
policy  of  insurance  contains  a  condition  that  if  the  property  be 
sold  or  transferred,  or  any  change  takes  place  in  the  title  or 
possession,  then  the  policy  shall  be  void,  a  conveyance  of  the 
property  avoids  the  policy,  although  simultaneously  there- 
with a  mortgage  be  taken  back  for  the  purchase-money.  This 
is  directly  in  opposition  to  our  ruling  in  Aurora  Fire  Ins.  Co. 
v.  Eddy,  supra. 

In  Langdon  v.  Minnesota  Farmers^  Ass'n,  supra,  where  by 
the  terms  of  a  fire  policy,  the  sale  or  transfer  of  the  insured 
premises,  or  a  change  in  the  title  thereof  by  voluntary  transfer 
or  conveyance,  cuts  off  all  right  of  recovery  upon  the  policy,  a 
conveyance  of  the  premises  by  the  insured  and  his  wife  to  S., 
who  reoonveys  to  the  wife,  it  was  held  operates  to  cut  off  such 
right  of  recovery,  notwithstanding  it  appears  that  the  convey- 
ances were  made  as  a  substitute  for  a  will  devising  the  prop- 
erty to  the  wife,  and  that  it  was  not  the  intention  to  divest  the 
insured  to  the  entire  title,  but  that  he  was  to  retain,  and  did 
retain,  possession  and  control  of  the  property  after  the  convey- 
ances as  before. 

The  ruling  in  Foote  v.  Hartford  Fire  Ins.  Co.,  supra,  so  far 
as  affects  the  present  question,  is  analogous  to  that  in  Savage 
v.  Hoicard  Fire  Ins.  Co.,  supra,  and  is  not  more  pertinent  to 
the  present  question. 

Not  one  of  these  cases,  it  will  thus  be  seen,  is  analogous  to 
the  present  case.  In  none  of  them  is  it  held  that  a  voidable 
deed,  made  by  direction  of  a  court  or  by  a  master  in  chancery, 
where  the  assured  still  has  possession  and  the  same  interest  in 
the  property  that  he  had  before  such  deed  was  made,  consti- 
tuted an  alienation  of  the  property  within  the  meaning  of  the 
clause  under  consideration. 

It  may  be  conceded  that  there  is  strong  reason  in  favor  of 
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holding,  where  a  party  has  himself  made  a  deed  which  he 
may  avoid  or  not,  as  he  shall  elect,  and  a  loss  has  occurred  af- 
ter he  has  made  such  deed,  and  before  he  has  elected  to  avoid 
it,  that  such  an  alienation,  under  a  clause  like  that  under  con- 
sideration, avoids  the  policy,  and  especially  so  where  there  are 
interests  urging  against  its  avoidance  on  the  one  side,  as  well 
as  in  favor  of  its  avoidance  on  the  other.  But  these  reasons 
have  no  application  here.  Under  the  facts  found  by  the  ap- 
pellate court,  the  case  here,  in  brief,  is  simply  this:  A  trust 
deed  is  made  of  property  to  secure  a  debt.  Afterwards,  the 
maker  of  the  deed  takes  out  a  policy  of  insurance  upon  the 
same  property,  in  which  there  is  a  clause  prohibiting  its 
alienation.  The  trustee,  without  his  consent,  and  against  his 
protest,  sells  the  property  to  the  cestui  que  trust.  The  maker 
of  the  trust  deed  is  in  possession  when  the  deed  is  made,  and 
remains  in  possession  until  after  the  sale,  and  until  the  prop- 
erty is  destroyed  by  fire.  He  denies  the  validity  of  the  sale, 
and  asserts  his  right  of  possession  and  of  ownership,  and 
within  a  reasonable  time  institutes  legal  proceedings  to  set 
the  sale  aside.  As  to  him,  the  sale  is  void,  and  he  is  entitled 
to  redeem  notwithstanding  the  sale,  and  his  interest  since  the 
sale  is  therefore  just  as  great  as  it  was  before.  The  same  mo- 
tives which  can  be  presumed  to  have  urged  him  to  protect  the 
property  and  preserve  it  from  destruction  before  the  sale  urge 
him  to  protect  and  preserve  it  from  destruction  after  the  sale. 
The  facts  found  place  the  value  of  the  property  at  four  times 
the  amount  bid  for  the  property  at  the  sale,  and  there  is  no 
question  of  over-valuation  for  the  purpose  of  the  insurance. 
In  our  opinion,  it  must  follow  that  the  deed  of  the  trustee  was 
not  such  an  alienation  as  is  within  the  reasonable  contempla- 
tion of  the  clause  under  consideration. 
The  judgment  is  affirmed. 

Insurance.  —  Alienation  Defeating  Claim  for  Insurance:  See  extended 
note  to  Lane  v.  Maine  M.  F.  Ins.  Co.,  28  Am.  Dec.  154-159,  including  a  dis- 
cussion of  the  mortgaging  of  insured  property,  pages  156,  157.  Mortgagor 
and  mortgagee  of  insured  property,  respective  rights  of,  etc. :  See  extended 
note  to  King  v.  State  M.  F.  Ins.  Co.,  54  Am.  Dec.  693-700.  General  discus- 
sion of  the  condition  against  alienation  in  a  policy  of  insurance,  and  its  inci- 
dents: Extended  note  to  Morrison  v.  Insurance  Co.,  59  Am.  Dec.  304-312. 

Insurance.  —  Mortgagee  has  an  Insurable  Interest  in  the  Mort- 
gaged Property:  Smith  v.  Columbia  Ins.  Co.,  17  Pa.  St.  253;  55  Am.  Dec. 
546;  Bell  v.  Western  etc.  Ins.  Co.,  5  Rob.  (La.)  423;  39  Am.  Dec.  542;  Wil- 
liams V.  Hoger  Williams  Ins.  Co.,  107  Mass.  377;  9  Am.  Rep.  41;  Foster  v.  Van 
Seed,  70  N.  Y.  19;  26  Am.  Rep.  544.  Character  and  nature  of  insurance 
by  mortgagee:   King  v.  Stale  M.  Ins.  Co.,  7  Cush.  1;  54  Am.  Dec.  683,  and 
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uotc  693.  Insnrauce  may  be  severally  effected  by  both  mortgagor  and  mort- 
gagee without  the  insurance  of  either  impairing  that  of  the  other:  Jackson  v. 
Inturance  Co.,  23  Pick.  418;  34  Am.  Dec.  69. 

Trcsts  and  Trubtkes.  — Trustees  abb  Incapablx  op  Pcbchasiho  Tkust 
Propkrty  for  Tu£Ma£LV£s:  lie/nick  v.  BuUerJUld,  31  N.  H.  70;  64  Am.  Dec 
310;  Tixdale  v.  Tkdale,  2  Sliced,  590;  64  Am.  Dec.  775;  Chorpentiing's  Appeal^ 
32  Ta.  St.  315;  72  Am.  Dec.  780;  Greenley  v.  Webb,  44  Mo.  444;  100  Am.  Dec 
304;  and  notes  to  Gardner  v.  Ogden,  78  Am.  Dec.  211;  JewcU  v.  Miller,  61 
Am.  Dec.  750;  JJaitk  qf  Old  Dominion  v.  Dubuque  etc.  li.  R.  Co.,  74  Am.  Dec. 
304;  SiniUi  v.  Towmliend,  92  Am.  Dec.  041.  A  trustee  cannot  purchase  at  a 
public  sale,  where  the  trust  estate  is  interested  in  having  the  property  bring 
its  highest  jirico;  and  the  rule  applies  not  only  to  trustees,  but  to  all  persons 
interested  in  a  fiduciary  capacity,  or  invested  with  fiduciary  power.  In  such 
cases,  tlie  presumption  of  invalidity  is  conclusive,  and  the  sale  always  void- 
able, uuliko  that  class  of  cases  where  the  trustee  and  the  cestui  que  trust 
intentionally  deal  ^vith  each  other,  each  knowingly  taking  a  part  in  the 
transaction,  and  where  tho  presumption  of  invalidity  is  only  presumptive, 
and  may  bo  rebutted:  Price  v.  Thompson,  84  Ky.  219.  A  trustee  cannot  pur- 
chase from  himself,  either  directly  or  indirectly,  and  if  ho  attempts  to  do  so, 
the  sale  will  bo  voidable,  at  tho  election  of  the  beneficiary;  but  a  trustee  may 
purchase  from  tho  beneficiary  himself,  if  the  transaction  is  fair  in  all  respects: 
OoUon  v.  Dunlap,  73  Cal.  157.  So  in  Illinois  it  was  held  that  a  trustee,  or 
one  acting  in  a  fiduciary  capacity,  could  not  become  a  purchaser  at  his  own 
sale,  cither  directly  or  indirectly,  whether  the  sale  be  one  made  by  himself 
or  under  a  decree  of  court,  or  whether  any  fraud  was  actually  intended  or 
not:  Borders  v.  Murphy,  125  111.  577.  But  in  Alabama  it  has  been  held  that 
an  executor  or  administrator  may  become  the  purchaser  at  his  own  sale 
when  he  has  an  interest  in  the  property  sold,  if  the  sale  is  made  in  the  ordi- 
nary mode,  and  there  is  no  unfairness  whatever;  and  tho  rule  holds  good  at 
a  sale  under  a  decree  in  chancery  on  a  bill  filed  by  the  executor  or  adminis- 
trator: Penny  v.  Jackson,  85  Ala.  67.  In  Texas,  a  trustee  or  an  executor  may 
purchase  from  the  cestui  que  trust  or  the  heir,  but  ho  must  pay  a  full,  fair, 
and  adequate  consideration,  for  if  there  is  any  concealment  of  the  real  vsJue 
of  tho  purchased  property,  or  any  fraud  whatever,  the  sale  will  be  set  aside: 
Hickman  v.  StewaH,  69  Tex.  255.  In  Pennsylvania,  it  is  a  well-established 
rule  that  a  trustee  will  not  bo  allowed  to  purchase  the  trust  property  at  his 
own  sale,  unless  by  the  leave  of  court  by  him  first  obtained:  Patterson  v. 
Lennig,  118  Pa.  St.  571. 
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Appeal  does  not  Lie  to  Supreme  Court  where  Amount  Involved  is 
Less  than  One  Thousand  Dollars,  unless  there  is  a  certificate  by 
the  judges  of  the  appellate  court  that  tho  case  involves  questions  of  law 
of  such  importance  that  it  should  bo  passed  upon  by  tho  supremo  court. 

Balance  Due  fhom  Partner  to  his  CorAUTNER  i.s  Sufficient  Consider- 
ation for  a  note  given  for  such  balance,  and  for  an  assignment  of  a 
certificate  of  membership  in  a  mutual  benefit  society  to  secure  the  same, 
where  the  firm  has  been  dissolved  and  the  amount  due  from  such  part- 
nei  to  Lij  copartner  has  been  a.scertained  and  agreed  upon. 
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ExEcimoN  OP  New  Akticles  ot  Copabtnership  I3  Sufficient  Consid- 
eration to  support  the  execution  of  a  note,  as  surety,  by  the  wife  of 
one  of  the  partners  given  by  said  partner  for  an  indebtedness  ascer- 
tained and  agreed  to  be  due  from  him  to  his  copartner  upon  the  dissolu- 
tion of  a  prior  partnership  between  them. 

Extrinsic  Evidence  is  Admissible  to  Show  CoNaiDEBATiON  of  a  note, 
when  the  note  recites  no  particular  consideration. 

Mutual  Benefit  Society  is  not  Life  Insurance  Company,  nor  is  its 
certificate  of  membership  a  policy  of  life  insurance,  within  the  restricted 
sense  of  those  terms  used  in  the  statute  relating  to  life  insurance  com- 
panies, but  such  certificate  is  in  the  nature  of  a  mutual  life  insurance 
policy,  and  such  contracts  arc,  therefore,  subject  to  the  rales  of  law 
governing  life  insurance  policies,  except  so  far  as  those  rules  must  be 
held  to  be  modified  by  the  peculiar  orgaiiization,  objects,  and  policy  of 
such  societies. 

Person  haying  Insured  his  Own  Life  may  Assign  Policy  and  pro- 
vide for  the  payment  of  the  insurance  money  to  an  assignee  who  has  no 
insurable  interest  in  his  life,  notwithstanding  the  general  rule  that  no 
person  can  procure  a  valid  insurance  on  the  life  of  another  unless  lie  has 
an  insurable  interest  in  such  life;  and  a  fortiori  may  a  creditor  vvho 
has  an  insurable  interest  in  the  life  of  his  debtor  make  such  an  assign- 
ment. 

Beneficiary  Named  in  Certificate  of  Membership  op  Mutual  Benefit 
Society  Acquires  No  Vested  Right  to  the  benefit  to  accrue  upon  the 
death  of  the  member  until  such  death  occurs,  and  the  member  uia) , 
therefore,  during  his  lifetime,  exercise  the  power  of  appointment  \v:ib- 
out  other  limits  or  restrictions  than  such  as  are  imposed  by  the  organic 
law  of  the  society  or  the  rules  and  regulations  adopted  in  conformity 
therewith. 

Member  of  Mqtual  Benefit  Society  may  Assign  his  Certificate  of 
Membership  to  his  Creditor,  where  the  statute  under  which  the 
society  was  organized,  and  which  the  constitution  of  the  society  fol- 
lowed, empowers  the  member  to  name  as  his  beneficiary  his  legatee  or 
devisee  without  restriction.  The  mode  of  selection  is  mere  matter  of 
form,  and  does  not  go  to  the  substance  of  the  right  to  select  beneficiaries. 
The  failure  of  the  member  to  adopt  the  mode  prescribed  by  tiie  statute, 
by  executing  a  will  making  the  assignee  his  legatee,  might  bo  a  inatler 
of  which  the  society  could  object,  but  if  the  society  does  not  object,  the 
widow  of  the  member,  who  was  the  original  beneficiary  named  in  the 
certificate,  has  no  rights  in  tlie  certificate  which  can  justify  her  in  inter- 
posing an  objection  to  a  decree  of  the  court  ordenng  payment  to  be  made 
to  the  assignee  to  the  extent  of  his  debt. 

Bills  in  chancery.  The  first  -was  a  bill  of  interpleader 
brought  by  the  Knights  Templars  and  Masons'  Life  Indem- 
nity Company  against  Cornelia  Martin  and  Wilson  H.  Stub- 
bings, praying  that  the  defendants  be  required  to  interplead 
as  to  their  rights  to  receive  a  certain  sum  of  money  admitted 
by  the  complainant  to  be  due  from  it  on  a  membership  cer- 
tificate issued  by  it  to  Neal  K.  Martin,  the  deceased  husband 
of  Cornelia  Martin.     The  other  was  a  bill  in  the  nature  of  a 
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bill  for  specific  performance,  brought  by  Stubbings  against 
the  Supreme  Council  of  the  Royal  League  and  Cornelia  Mar- 
tin, praying  that  said  council  be  required  to  levy  a  mortuary 
assessment  upon  its  members  surviving  at  the  death  of  said 
Neal  K.  Martin  to  raise  a  fund  to  pay  the  amount  payable  on 
a  certificate  of  membership  issued  by  it  to  said  Martin  in  his 
lifetime,  and  to  pay  over  said  money,  when  raised,  or  a  part 
of  it,  to  the  complainant.  Upon  the  first  bill  a  decree  was 
rendered  directing  the  whole  amount  due  from  the  company 
to  bo  paid  to  Stubbings.  In  the  second  suit  a  decree  was 
made  directing  $474.76  to  be  paid  to  Stubbings,  and  $548.52 
to  be  paid  to  Cornelia  Martin.  Mrs.  Martin  took  both  decrees 
to  the  appellate  court,  where  they  were  aflQrmed,  whereupon 
ehe  brought  them  to  this  court.  The  Knights  Templars  and 
Masons'  Life  Indemnity  Company  is  a  mutual  benefit  society, 
organized  under  the  act  of  July  1,  1883.  Other  facts  appear 
from  the  opinion. 

Millard  R.  Powers  arid  Robert  S.  Res,  for  the  plaintiff  in 
error. 

IJnyne  and  Follansbee,  for  the  defendant  in  error. 

Bailey,  J.  The  amount  involved  in  the  case  of  Shibbings 
V.  Supreme  Council  of  the  Royal  League  and  Cornelia  Martin 
is  only  $474.70.  It  is  true,  the  amount  found  due  from  the 
Supreme  Council  of  the  Royal  League  on  the  membership 
certificate  of  Ncal  K.  Martin,  deceased,  was  $1,023.28,  but  of 
that  sum  $518.52  was  ordered  to  be  paid  and  was  in  fact  paid 
to  Cornelia  Martin,  and  only  $474.70  was  ordered  to  bo  paid  to 
Stubbings.  The  Supreme  Council  of  the  Royal  League  is  not 
complaining,  the  writ  of  error  having  been  sued  out  by  Cor- 
nelia Martin  alone.  As  between  her  and  Stubbings,  the  only 
parties  to  the  present  controversy,  only  -^474.70,  or  less  than 
V  1,000,  is  involved.  There  is  no  certificate  by  the  judges  of 
the  appellate  court  that  the  case  involves  questions  of  law  of 
such  importance,  cither  on  account  of  principal  or  collateral 
interests,  that  it  should  be  passed  upon  by  this  court.  It  fol- 
lows that  in  that  case  the  wrii  of  error  was  improvidently 
issued,  and  it  must  therefore  be  dismissed. 

In  the  other  case,  the  one  involWug  the  certificate  of  mem- 
bership in  the  Knights  Templars  and  Masons'  Life  Indemnity 
Company,  Mrs.  Martin  bases  her  right,  as  against  Stubbings, 
to  receive  the  money  payable  on  said  certificate  on  two 
grounds:  1.  That  there  was  no  sutiicieut  legal  consideration 
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to  fiupport  either  the  note  executed  by  her  and  her  husband 
to  Stubbings,  or  the  assignment  to  him  of  the  certificate  of 
membership;  and  2.  That  during  Martin's  lifetime  said  cer- 
tificate was  not  assignable  go  as  to  vest  in  the  assignee  the 
right  to  receive  the  money  payable  thereon  at  Martin's  death. 
In  support  of  the  first  of  these  propositions,  counsel  have 
Bought  to  avail  themselves  of  the  principles  discussed  and 
adopted  by  the  appellate  court  when  the  case  was  before  that 
court  on  motion  to  vacate  the  judgment  against  Mrs.  Martin 
entered  on  said  note  by  confession:  See  Martin  v.  Stubbings, 
20  111.  App.  381.  In  that  case,  it  will  be*  observed,  the  de- 
cision was  based  upon  the  facts  established  by  certain  ex  parte 
afiidavits,  which,  for  the  purposes  of  the  decision,  the  court 
was  compelled  to  take  as  true.  The  facts  thus  shown  were, 
among  others,  that  at  the  time  the  note  was  given  the  part- 
nership had  not  been  dissolved,  but  continued  after  its  exe- 
cution, and  was  dissolved  only  by  the  subsequent  death  of 
Martin;  that  no  accounting  took  place,  and  no  balance  was 
struck  in  Martin's  lifetime;  tliat  the  consideration  of  the  note 
was  an  estimated  balance  which  was  not  arrived  at  by  any 
accounting,  and  was  not  regarded  or  treated  by  the  parties 
as  the  true  balance,  but  Avas  subject  to  correction  when  an 
accounting  should  be  had  and  a  balance  ascertained.  A 
state  of  facts  entirely  different,  and  calling  for  an  application 
of  entirely  different  rules  of  law,  was  presented  by  the  plead- 
ings and  proofs  at  the  hearing  in  the  present  case.  That  the 
partnersliip  was  in  fact  dissolved  at  the  time  the  note  was 
given  is  now  placed  beyond  the  possibility  of  question  by  the 
express  covenant  of  the  parties  in  their  new  articles  of  co- 
partnership that  such  was  the  case.  It  also  appears  without 
contradiction  that  a  most  careful  and  thorough  accounting 
was  had  in  respect  to  all  the  business  of  the  firm  down  to 
Januar}'  1,  1886,  which  showed  that  Martin,  who  contributed 
nothing  to  the  capital  of  the  firm,  and  whose  interest  was  only 
in  the  profits,  had  drawn  out  his  entire  share  of  the  profits, 
and  the  sum  of  $3,411.66  in  addition  thereto.  Had  the  firm 
been  dissolved  January  1st,  Martin  would,  according  to  the  ac- 
counting, have  been  indebted  to  Stubbings  in  the  sum  above 
mentioned.  The  evidence  fails  to  show  whether  or  to  what 
extent  the  accounts  between  the  parties  wore  affected  by  the 
firm  business  transacted  between  January  1st  and  April  10th, 
the  date  of  the  new  partnership  agreement,  but  the  presump- 
tion may  be  indulged  in  that  very  little,  if  any,  business  was 
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transacted  during  that  interval.  However  that  may  be,  it  was 
clearly  competent  for  the  parties,  on  dissolving  their  copart- 
nership, to  agree  upon  the  balance  due,  if  they  saw  fit  to  do 
60,  without  a  new  accounting.  It  was  competent  for  them  to 
adopt  the  balance  of  January  Ist  as  the  true  one,  and  disre- 
gard subsequent  transactions,  and  this  they  are  clearly  shown 
to  have  done.  The  firm  being  dissolved,  and  the  amount  due 
from  Martin  to  Stubbings  being  ascertained  and  agreed  upon, 
Buch  balance  constituted  an  individual  indebtedness  from  Mar- 
tin to  Stubbings,  which  was  a  suflficient  consideration  both  for 
the  note  and  for  the  assignment  of  the  certificates  of  mem- 
bership. 

But  this  is  not  all.  The  execution  of  the  new  articles  of 
copartnership  was  a  consideration  suflQcient  to  support  Mrs. 
Martin's  execution  of  the  note  as  surety.  It  should  be  ob- 
served that  the  note  recites  no  particular  consideration,  and 
it  is  therefore  admissible  in  order  to  establish  the  liability  of 
any  of  the  parties  to  it,  to  resort  to  extrinsic  evidence  to  show 
a  consideration:  See  Martin  v.  Stubbings,  27  111.  App.  121,  and 
authorities  there  cited.  The  execution  of  the  note  by  Martin 
and  wife,  and  the  deposit  with  Stubbings  of  Martin's  certifi- 
cates of  membership  as  collateral  security,  was  the  induce- 
ment to  Stubbings  to  consent  to  a  new  copartnership,  instead 
of  terminating  his  business  relations  with  Martin  peremptorily 
and  at  once.  There  can  be  no  doubt  that  the  note  and  col- 
laterals were  given  to  obtain  a  renewal  of  the  partnership 
relation,  and  such  renewal,  coupled  with  the  existing  and  ad- 
mitted indebtedness  from  Martin  to  Stubbings,  was  a  sufBcient 
consideration  for  Mrs.  Martin's  signature  and  for  the  deposit 
of  the  collaterals. 

The  question  remains,  whether  the  certificate  of  membership 
in  the  Knights  Templars  and  Masons'  Life  Indemnity  Com- 
pany was  assignable  in  Martin's  lifetime  so  as  to  vest  in  the 
assignee  the  right  to  receive  the  money  payable  thereon  at 
Martin's  death.  This  question  is,  we  think,  substantially 
settled  by  the  decision  of  this  court  in  Bloomingion  Mutual 
Benefit  Ass'n  v.  Blue,  120  111,  121;  60  Am.  Rep.  558.  Counsel, 
however,  have  seen  proper  to  reargue  it  at  considerable  length, 
and  we  have  therefore  been  disposed  to  reconsider  the  ques- 
tion in  the  light  of  the  numerous  authorities  to  which  our  at- 
tention is  now  directed. 

It  should  be  observed  that  the  question  comes  up  here  in  a 
somewhat  difi'erent  form  from  the  one  presented  m  the  case 
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last  cited.  There  the  controversy  was  between  the  mutual 
benefit  society  and  the  person  to  whom  the  fund,  by  the  terms 
of  the  membership  certificate,  was  made  payable.  The  society 
denied  its  liability,  on  the  ground  that  the  person  to  whom  the 
money  was  appointed  to  be  paid  was  not  one  of  those  enu- 
merated by  the  statute  as  proper  beneficiaries.  Here  the 
society  admits  its  liability,  and  the  only  question  now  is,  to 
which  of  two  parties,  the  assignee  or  the  widow,  the  money 
admitted  to  be  duo  shall  be  paid.  The  court  has  decreed  it 
to  the  assignee,  and  the  decree  must  be  affirmed,  unless  the 
widow  has  succeeded  in  establishing  a  better  title.  She  being 
the  only  one  complaining,  if  she  has  failed  to  prove  title  to  the 
money,  it  is  quite  unimportant  here  what  disposition  the  court 
has  made  of  it,  since  no  one  having  a  right  to  do  so  is  calling 
such  disposition  in  question. 

A  mutual  benefit  society  is  not  a  life  insurance  company  in 
the  restricted  sense  in  which  that  term  is  used  in  our  statute 
in  relation  to  life  insurace  companies,  nor  is  a  certificate  of 
membership  in  such  society  a  policy  of  life  insurance  in  the 
same  restricted  sense  of  the  term,  yet  it  is  manifest  that  such 
membership  certificate  is  in  the  nature  of  a  mutual  life  in- 
Burance  policy:  Commonwealth  v.  Wetherbee,  105  Mass.  161j, 
State  V.  Merchants^  Ex.  Mut.  Benevolent  Society,  72  Mo.  146; 
Supreme  Commandary  Knights  of  Golden  Rule  v.  Ainsworth, 
71  Ala.  436;  46  Am.  Rep.  332;  Sherman  v.  Commonwealth,  82 
Ky.  102;  State  y.Vigilant  Lis.  Co.,  30  Kan.  .585;  State  v.  North- 
western Mutual  Live  Stock  Ass^n,  16  Neb.  549;  State  v.  Farm- 
ers^ Mutual  Benefit  Ass'n,  18  Id.  276;  Illinois  Masons'  Benevolent 
Society  y.Winthrop,  85  111.  537;  Illinois  Masons^  Benevolent  So- 
ciety V.  Baldwin,  86  Id.  479;  Niblack  on  Mutual  Benefit  Soci- 
eties, 193.  Such  contracts  are  therefore  subject  to  the  rules 
of  law  governing  life  insurance  policies,  except  so  far  as  those 
rules  must  be  held  to  be  modified  by  the  peculiar  organiza- 
tion, objects,  and  policy  of  such  societies. 

^yhiIo  it  is  a  general  rule  that  no  person  can  procure  a  valid 
insurance  on  the  life  of  another  unless  he  has  an  insurable 
interest  in  such  life,  policies  issued  where  there  is  no  such 
interest  being  deemed  to  be  mere  wager  policies,  yet  the  rule 
seems  to  be,  that  a  person  having  insured  his  own  life  may, 
by  an  assignment  of  the  policy,  provide  for  the  payment  of 
the  insurance  money  to  an  assignee  who  has  no  insurable  in- 
terest in  his  life:  See  authorities  cited  in  Bloomington  Mutual 
Benefit  Ass^n  v.  Blue,  supra.     A  fortiori  may  he  make  such 
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assignment  to  a  person  having  such  insurable  interest.  In 
this  case,  Stubbings  was  a  creditor  of  Martin,  and  so  had  an 
insurable  interest  in  his  life:  Bliss  on  Life  Insurance,  sees.  13, 
27.  lie  might  have  taken  out  a  policy  of  insurance  directly 
on  the  life  of  his  debtor,  and  there  can  therefore  be  no  doubt 
that  had  the  case  been  one  of  an  ordinary  life  policy  taken  out 
by  Martin  on  his  own  life  and  for  his  own  benefit,  the  assign- 
ment of  such  policy  by  him  to  Stubbiugs  would  have  been 
perfectly  valid,  and  would  have  vested  in  the  latter  the  right 
to  receive  the  insurance  money  at  Martin's  death. 

If  any  different  rule  applies  in  this  case,  such  rule  must 
find  its  basis  either  in  the  terms  of  the  contract  evidenced  by 
the  certificate  of  membership,  or  in  the  provisions  or  policy  of 
the  statute  under  which  the  certificate  of  membership  was 
issued.  It  must  bo  admitted  that  there  is  neither  in  the  stat- 
ute nor  contract  any  express  prohibition  of  an  assignment  by  a 
member  of  his  certificate  of  membership  to  his  creditor  so  as 
to  constitute  such  creditor  a  beneficiary  of  the  fund  payable 
at  the  member's  death.  But  the  position  taken  by  counsel  is, 
that  the  policy  of  the  statute  is  to  limit  the  persons  who  may 
become  beneficiaries  to  certain  enumerated  classes,  and  that 
such  limitation  is  implied  in  the  provisions  both  of  the  statute 
and  contract. 

Most  of  the  decisions  seem  to  concur  in  holding  that,  in  case 
of  mutual  benefit  societies,  the  beneficiary  named  in  the  cer- 
tificate of  membership  acquires  no  vested  right  to  the  benefit 
to  accrue  upon  the  death  of  the  member  until  such  death  oc- 
curs. The  member  may  therefore,  during  his  lifetime,  exercise 
the  power  of  appointment,  without  other  limits  or  restrictions 
than  such  as  are  imposed  by  the  organic  law  of  the  society  or 
the  rules  and  regulations  adopted  in  conformity  therewith: 
Masonic  Mutual  Benefit  Society  v.  Burkhart,  110  Ind.  189; 
Presbyterian  Mutual  Assurance  Fund  v.  Allen,  106  Id.  593; 
Splawn  V.  Crew,  GO  Tex.  532;  Johnson  v.  Van  Epps,  110  111. 
551;  Niblack  on  Mutual  Benefit  Societies,  sec.  201.  All  the 
beneficiary  has  during  the  lifetime  of  the  member,  owing  to 
the  member's  right  of  revocation,  is  a  mere  expectancy,  de- 
pendent upon  the  will  and  act  of  the  holder  of  the  certificate. 
Cases  where  a  dififerent  rule  has  been  announced  seem  to  be 
confined  to  those  where  the  organic  law  of  the  society  prohib- 
its ;i  change  in  the  beneficiary  fir.^t  de.'^ignatod. 

In  tho  present  case,  the  power  of  revoking  or  changing  the 
apponitment  of  the  beneficiary  was  rcserv(>d  to  Martin  by  the 
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terms  of  the  contract  in  the  broadest  possible  manner.  By 
his  application  for  membership,  Mrs.  Martin  was  designated 
as  beneficiary,  unless  he  should  otherwise  order  in  his  lifetime 
or  by  his  will,  and  in  substantial  compliance  with  the  appli- 
cation, the  certificate  named  as  beneficiaries  his  widow,  chil- 
dren, or  heirs,  in  the  order  named,  vinless  otherwise  ordered 
by  him  during  his  lifetime  or  by  his  will.  The  constitution 
of  the  society,  which  was  incorporated  into  and  made  a  part 
of  the  certificate  of  membership,  provided  that  any  member 
having  designated  his  beneficiary  or  beneficiaries  might 
change  the  same  at  his  pleasure,  without  notice  to  or  consent 
of  the  beneficiary  or  beneficiaries,  and  that  all  accepting  any 
interest  in  the  certificate  or  the  society  did  so  upon  those  ex- 
press terms.  Under  these  circumstances,  it  is  perfectly  clear 
that  Mrs.  Martin  had  no  vested  interest  or  property  rights  in 
the  certificate  of  membership,  or  the  moneys  to  become  pay- 
abble  thereunder,  during  the  lifetime  of  her  husband,  and 
that  the  certificate,  at  the  time  it  was  assigned  to  Stubbings, 
was  subject  to  the  absolute  control  of  Martin,  and  that  it  was 
then  in  his  power,  either  with  or  without  the  consent  of  his 
wife,  to  make  any  disposition  of  it  which  did  not  conflict  with 
the  terms  of  the  contract  itself,  or  the  organic  law  of  the 
society. 

Was  there  either  in  the  statute  under  which  the  society  was 
organized,  or  in  the  constitution  of  the  society,  an  implied 
limitation  or  restriction  upon  Martin's  power  of  appointment 
of  beneficiaries  which  made  it  unlawful  for  him  to  assign  the 
certificate  to  his  creditor  as  security  for  his  debt?  The  first 
section  of  the  statute  under  which  the  society  was  organized 
provides  for  the  organization  of  -corporations,  associations,  or 
societies  for  the  purpose  of  furnishing  life  indemnity  or  pecu- 
niary benefits  to  the  widows,  orphans,  heirs,  or  relatives  by 
consanguinity  or  affinity,  devisees  or  legatees  of  deceased  mem- 
bers, and  the  constitution  of  the  society,  in  enumerating  the 
objects  for  which  the  society  was  organized,  follows  precisely 
the  language  of  the  statute.  It  cannot  be  contended  that 
Stubbings  could  by  any  possibility  be  included  within  the 
meaning  of  the  terms,  "  widow,  orphans,  heirs,  or  relatives  by 
consanguinity  or  affinity,"  nor  can  he  be  properly  classed  as  a 
**  legatee  or  devisee,"  as  he  could  be  made  such  only  by  Mar- 
tin's will. 

It  is  clear,  however,  that  the  statute,  by  empowering  a  mem- 
ber to  name  as  his  beneficiary  his  legatee  or  devisee,  without 
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restriction,  proceeds  upon  a  policy  much  broader  than  do  those 
Btatutes  which  limit  the  benefits  to  accrue  upon  the  death  of 
the  member  to  his  relatives  or  those  in  some  way  dependent 
upon  him.  Under  the  name  of  legatee  or  devisee,  the  mem- 
ber is  given  the  power  to  appoint  as  his  beneficiary  any  person, 
however  related  to  him,  or  not  related  to  him  at  all.  Ho  may, 
in  the  selection  of  his  beneficiary,  bo  governed  by  considera- 
tions of  affection  or  duty,  or  he  may  yield  to  the  dictates  of 
mere  caprice,  subject  only  to  the  limitation  that  the  appoint- 
ment bo  made  by  will.  The  Icgistature  having  thus  enlarged 
the  category  of  those  capable  of  being  selected  as  beneficiaries 
BO  as  to  include  all  persons  whom  the  member  may  sec  fit  to 
select  as  his  legatees  or  devisees,  wc  can  perceive  no  substan- 
tial rule  of  public  policy  which  would  be  violated  by  the 
adoption  of  a  different  mode  of  selection  of  a  beneficiary. 
No  pubstantial  rights  of  any  party  are  better  secured  or  pro- 
tected by  one  mode  of  appointment  than  by  another.  The 
mode  of  selection  is  mere  matter  of  form,  and  does  not  go  to 
the  substance  of  the  right  to  select  beneficiaries. 

"We  are  aware  that  upon  the  general  proposition  we  are  dis- 
cussing the  decisions  of  the  courts  arc  not  altogether  harmo- 
nious, and  that  some  courts  of  high  rcspcctablility  havo 
reached  a  difi'erent  conclusion.  Those  decisions,  however,  so 
far  as  wc  have  been  able  to  examine  them,  seem  to  be  based 
upon  statutes  essentially  different  from  ours.  Thus  Briggs  v. 
Earl,  139  Mass.  473,  was  a  case  arising  under  a  membership 
certificate  where  the  purposes  for  which  the  society  could  bo 
formed  were  strictly  limited  by  statute  to  rendering  assistance 
to  the  widows  and  orphans  of  deceased  members  and  the  per- 
sons dependent  upon  them.  It  was  there  held  that  an  assign- 
ment of  the  membership  certificate  as  security  for  a  debt  was 
invalid.  In  Dietrich  v.  Madison  Belief  Ass^n,  45  Wis.  79,  the 
charter  of  the  association  declared  that  its  business  should  be 
to  aflTord  relief  to  the  widows  and  children  of  deceased  mem- 
bers, and  that  to  such  business  it  should  be  limited  and  re- 
stricted, and  it  was  held  that  an  assignment  by  a  member  of 
his  membership  certificate  to  the  association  to  secure  a  debt 
which  he  owed  to  it  was  void  by  reason  of  the  want  of  au- 
thority in  the  association  to  take  it.  Authorities  of  the  class 
to  which  the  foregoing  belong  manifestly  have  no  applica- 
tion here. 

The  assignment  of  the  certificate  of  membership  to  Stub- 
bings  is  not  within  the  .'jtrict  letter  of  the  statute,  but  in  the 
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absence  of  all  negative  words  forbidding  the  appointment  of 
a  beneficiary  in  any  other  mode  than  the  one  prescribed,  the 
assignment  to  him  is  not  necessarily  unlawful,  and  therefore 
void.  He  was  a  person  capable,  under  the  statute,  of  becom- 
ing a  beneficiary,  and  the  absolute  right  of  naming  him  as 
such  was  in  Martin.  His  failure  to  adopt  the  mode  prescribed 
by  the  statute  —  that  is,  by  executing  a  will  making  Stub- 
bings his  legatee  —  was  doubtless  a  matter  of  which  the  so- 
ciety could  probably  object;  but  Mrs.  Martin  had  no  rights  in 
the  certificate  which  could  justify  her  in  interposing  an  objec- 
tion. She  was,  to  all  intents  and  purposes,  a  stranger  to  the 
transaction.  Her  rights  could  arise  only  upon  the  death  of 
Martin,  and  then  only  in  case  he  had  wholly  failed  to  make 
a  valid  and  effectual  appointment  of  another  beneficiary  in 
her  place. 

It  cannot  be  doubted  that  Martin,  at  any  time  before  his 
death,  so  long  as  the  membership  certificate  was  his  property, 
and  subject  to  his  absolute  dominion  and  control,  might  have 
surrendered  it  to  the  company  for  cancellation.  If  he  had 
done  so,  his  wife  would  have  had  no  legal  ground  of  com- 
plaint. The  power  of  designating  his  beneficiaries  being 
wholly  under  his  control,  he  had  the  power  of  determining 
who  should  not  as  well  as  who  should  be  such  beneficiaries. 
In  making  the  assignment  of  the  certificate  to  Stubbings,  he 
appointed  him  to  receive  the  benefit  to  accrue  at  his  death  to 
the  extent  of  the  debt  due  him,  and  by  the  same  act  he  re- 
voked the  appointment  of  Mrs.  Martin  as  a  beneficiary  to  the 
eame  extent.  She,  being  no  longer  a  beneficiary,  has  no 
interest  which  can  give  her  a  standing  to  contest  the  validity 
of  the  assignment  to  Stubbings;  and  the  society  having  recog- 
nized the  validity  of  said  assignment,  and  professed  a  willing- 
ness to  pay  the  money  to  him,  there  was  no  error  of  which 
Mrs.  Martin  can  complain  in  the  decree  of  the  court  ordering 
such  payment  to  be  made. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  ap- 
pellate court  will  therefore  be  afiirmed. 


Partnership.  —  The  Making  of  a  Promissory  Note  by  Several  Part- 
ners IX  Favor  of  another  partner  is  an  acknowledgment  of  the  .separation 
of  the  sum  mentioned  therein  from  the  partnership  account,  and  such  part- 
ner may  recover  at  law  against  his  copartners  on  such  note:  Bonnnffe  v.  Fen- 
no;  6  Smedes  &  M.  212;  45  Am.  Dec.  278. 

Life  Insurance  —  Assignment  of  Policy.  — The  Assignee  of  a  Pol- 
icy of  Life  Insurance  cannot  recover  on  the  policy  where  he  had  no  in- 
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sarable  interest  in  the  life  of  the  insured:  Missouri  Valley  L.  Int.  Co.  v. 
Rturges,  18  Kan.  93;  26  Am.  Rep.  761;  and  this  rule  holds  good  even  when 
the  assignment  was  made  with  the  consent  of  the  company:  Franklin  L. 
Ina.  Co.  V.  Haxmrd,  41  Ind.  116;  13  Am.  Rep.  313;  but  in  Rhode  Island,  the 
assignment  of  a  life  insurance  policy  outstanding  and  valid,  and  containing 
no  prohibition  of  sucli  assignment,  is  good,  though  made  to  one  who  has  no 
interest  in  the  life  of  the  insured,  provided  such  assignment  is  a  bona  fide 
transaction,  and  not  a  device  to  evade  the  law:  Clark  v.  Allen,  11  R.  1.  439; 
23  Am.  Rep.  496;  a  policy  on  one's  own  life,  the  premiums  being  fully  paid, 
or  nearly  bo,  may  be  eflFectually  assigned  by  him  to  any  person  having  no  in- 
Korablo  interest  in  his  life:  Bursinger  v.  Bank  of  Watertmcn,  67  Wis.  75;  58 
Am.  Rep.  848,  and  note  852.  An  assignment  to  a  surety  on  one's  official 
bond  of  a  policy  of  life  insurance  is  valid  and  good:  ScoU  v.  Dickson,  108  Pa. 
St.  6;  56  Am.  Rep.  192,  and  note  196.  For  full  discussion  of  when  an  as- 
signment of  an  insurance  policy  is  valid,  and  what  constitutes  such  an  assign- 
ment, see  extended  note  to  New  York  Life  Ins.  Co.  v.  Flack,  56  Am.  Dec. 
747-755. 

Mutual  Iksukancb  Compaioes  Differ  Essentially  from  Stock  Ix- 
SURANCB  CoMPANiis:  Baxter  v.  Chelsea  M.  F.  Ins.  Co.,  1  Allen,  294;  79  Am. 
Dec.  730. 


Blanohard  V.  Lake  Shore  and  Michigan  South- 
ern Railway  Company. 

[126  Illinois,  416.J 

Evidence  Reviewed  bt  Supreme  Court,  when.  —  Where  the  trial  court 
instructs  the  jury  to  find  for  the  defendant,  or,  what  is  the  same  thing, 
sustains  a  demurrer  to  the  evidence,  such  action  is  the  same  as  holding 
that  the  evidence  is  insufficient  in  law  to  sustain  the  action,  even  if  all 
that  it  tjuds  to  prove  is  admitted  to  be  true;  and  when  such  action  is 
assigned  for  error,  the  supreme  court  will  look  into  the  evidence  in  order 
to  determine  whether  or  not  the  ruling  was  correct. 

Person  Walking  on  Railroad  Track,  not  at  Public  Crossing,  is 
Trespasser,  and  guilty  of  gross  negligence,  where  he  is  doing  so  for 
his  own  convenience,  and  not  on  any  business  of  the  railroad  company; 
and  if  he  is  run  over  by  a  train  and  killed,  the  company  will  not  be  lia- 
ble in  damages  for  his  death,  unless  it  was  willfully  or  wantonly  caused, 
or  unless  the  company  is  chargeable  with  such  gross  negligence  as  evi- 
dences willfulness. 

No  Implied  Assent  to  Use  of  Railroad  Track  for  Walkin'o  thereon 
CAN  BE  Inferred  from  the  fact  that  the  company  has  not  prohibited  or 
interfered  with  a  custom  on  the  part  of  persons  in  the  locality  to  make 
use  of  the  track  for  that  purpose. 

Fact  that  Railway  Train  was  Running  at  Greater  Speed  than  wa.s 
Permitted  by  a  city  ordinance  at  the  time  Mhen  it  struck  and  killed  a 
person  walking  on  the  track  may  be  considered  by  the  jury  in  deter- 
mining whether  the  company  was  guilty  of  such  negligence  as  caused 
the  death  of  the  deceased,  but  it  will  not  relieve  him  from  the  exercise 
of  ordinary  care,  nor  will  the  speed  of  the  train  alone  furnish  a  sufficient 
reason  for  holding  that  the  injury  was  willful  or  wanton. 
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City  Ordinance  Requiring  Locomotive  Bell  to  be  Rung  contiLaally 
while  the  engine  is  running  within  the  city  is  not  admissible  in  evidence 
on  the  trial  of  an  action  for  the  killing  of  a  person  who  was  walking  on 
the  track,  where  the  existence  of  such  ordinance  is  not  alleged,  or  ita 
violation  charged,  in  the  declaration. 

Statute  Requiring  Locomotive  Bell  to  be  Rung  at  Distance  of  Eighty 
Rods  from  a  street  crossing  does  not  apply  to  a  street  over  which  no 
travel  passes,  except  upon  a  viaduct  far  above  and  out  of  the  way  of  the 
tracks. 

Burden  of  Proof  is  upon  Plaintiff,  in  Action  to  Recover  for  Per- 
sonal Injury  on  the  ground  of  the  defendant's  negligence,  to  establish 
either  that  he  himself  was  in  the  exercise  of  due  care,  or  that  the  injury 
is  in  no  degree  attributable  to  any  want  of  proper  care  on  his  part.  If 
his  own  evidence  shows  that  he  brought  the  injury  on  himself  by  his 
own  carelessness,  the  plaintiflF  may  be  nonsuited. 

Court  should  Direct  Jury  to  Find  for  Defendant,  where,  if  the  case 
were  submitted  to  them  and  a  verdict  for  the  plaintiff  returned,  it  would 
have  been  the  duty  of  the  trial  court  to  set  the  verdict  aside. 

Error  Which  Works  No  Harm  is  not  Ground  for  Reversal. 

Action  on  the  case.     The  opinion  states  the  facts. 
Thomas  Dent  and  William  P.  BlacJc,  for  the  appellant 
Pliny  B.  Smith,  for  the  appellee. 

Magrdder,  J.  This  is  an  action  on  the  case,  brought,  un- 
der the  act  of  February  12,  1853,  "requiring  compensation  for 
causing  death  by  wrongful  act,  neglect,  or  default,"  to  recover 
damages  for  the  death  of  John  W.  Riordan,  alleged  to  have 
been  caused  by  the  carelessness  and  improper  conduct  of  the 
appellee  company.  The  suit  was  begun  in  the  superior  court 
of  Cook  County  in  August,  1883,  and  after  the  first  trial,  which 
resulted  in  a  verdict  for  the  plaintiff,  was  appealed  to  the 
appellate  court  by  the  railroad  company,  and  reversed  and 
remanded.  After  it  was  so  reversed  and  remanded,  the  plain- 
tiff filed  an  additional  count  on  April  20,  1887,  alleging  that 
the  defendant  ran  the  engine  which  caused  the  death  of  the 
deceased  at  a  greater  rate  of  speed  than  was  permissible  under 
the  ordinance  of  the  city  of  Chicago  forbidding  passenger 
trains  to  run  faster  than  ten  miles  an  hour,  and  freight  trains 
to  run  faster  than  six  miles  an  hour  within  the  city  limits, 
and  that,  when  the  accident  occurred,  the  defendant  was  run- 
ning its  engine  at  the  rate  of  fourteen  miles  an  hour,  and  had 
no  watch  or  lookout  upon  the  engine  so  as  to  provide  for  the 
safety  of  persons  who  might  be  upon  the  track,  etc. 

The  declaration,  as  originally  filed,  contained  four  counts; 
the  first  and  second  charged  generally  the  careless  and  im- 
proper management  of  the  engine;  the  third  alleged  the  failure 


Gr>2  Blanchard  v.  Lake  Shore  etc.  R'y  Co.     [Illinois, 

to  ring  a  bell  or  blow  a  whistle,  as  required  by  the  statute, 
when  within  eighty  rods  of  a  street-crossing;  the  fourth  charged  • 
that  tlio  engine  was  running  at  the  rate  of  fourteen  miles  an 
liour,  in  violation  of  tlie  ordinance  aforesaid.  This  fourth 
count  is  substantially  the  same  as  the  additional  count  filed 
after  reversal,  except  that  the  latter  alleges  a  failure  to  keep 
and  maintain  a  watch  or  lookout  upon  the  engine,  and  charges 
the  defendant  with  a  "wanton  and  reckless  disregard  of  its 
dutv,"  and  with  "  negligent,  unlawful,  and  wanton  miscon- 
duct." 

The  defendant  below  pleaded  the  general  issue  to  all  the 
counts,  and  also  a  plea  of  the  statute  of  limitations  of  two 
years  to  the  additional  count.  The  trial  court  overruled 
plaintiff's  demurrer  to  the  latter  plea,  and  held  the  plea  to  be 
good,  to  which  ruling  plaintiff  excepted.  Judgment  was  en- 
tered for  the  defendant  upon  the  plea  of  the  statute  of  limita- 
tions, to  which  also  plaintiff  excepted. 

Upon  the  second  trial  before  a  jury,  after  the  plaintiff  had 
introduced  his  evidence.,  the  defendant  orally  demurred  thereto 
and  moved  for  an  instruction  to  the  jury  to  find  for  the  de- 
fendant. The  court  thereupon  instructed  the  jury,  in  writing, 
as  follows:  "The  jury  are  instructed  that,  under  the  evidence 
in  this  case,  their  verdict  must  be  for  the  defendant."  The 
plaintiff  excepted  to  this  instruction  and  to  the  withdrawal  of 
the  case  from  the  jury.  Verdict  was  rendered  for  defendant, 
judgment  entered  upon  the  verdict,  and  exception  taken  by 
the  plaintiff.  The  judgment  of  the  trial  court  has  been  affirmed 
by  the  appellate  court,  and  the  case  is  brought  before  us  by 
appeal  from  the  latter  court. 

Where  the  jury  are  instructed  to  find  for  the  defendant,  or, 
what  is  the  same  thing,  where  a  demurrer  to  the  evidence  is 
sustained,  such  action  of  the  court  is  the  same  as  holding  that 
the  evidence  is  insufficient  in  law  to  sustain  the  action,  even 
if  all  that  it  tends  to  prove  is  admitted  to  be  true:  Doane  v. 
Lochwood,  115  III.  492.  In  order,  therefore,  to  determine 
whether  the  court  in  this  case  properly  instructed  the  jury  to 
find  the  issues  for  the  defendant,  it  becomes  necessary  to  look 
into  the  evidence. 

The  deceased  was  killed  on  December  15,  18S2.  He  was 
sixteen  or  seventeen  years  old,  and  on  the  day  of  his  death, 
and  for  about  three  months  prior  thereto,  was  at  work  in  the 
fixight-house  of  the  Cliicago  and  Northwestern  Railway  Com- 
pany.    This  freight-house  was  located  in  the  west  division  of 
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the  city  of  Chicago,  between  Meagher  Street  on  the  north  and 
Sixteenth  Street  on  the  south,  and  between  Jeflferson  Street  on 
the  east  and  Union  Street  on  the  west.  Its  eastern  end  fronted 
on  Jefferson  Street,  and  it  extended  westward  for  about  400 
feet  towards  Union  Street,  its  western  end  being  about  125  or 
150  feet  east  of  Union  Street.  South  of  it,  and  extending  from 
Jefferson  Street  to  Union  Street,  was  the  freight-house  of  the 
Chicago,  Burlington,  and  Quincy  Railroad  Company.  The 
next  street  west  of  Union  was  Halstead  Street.  Between 
Union  and  Halstea<l  streets  was  the  round-house  of  the 
Chicago,  Burlington,  and  Quincy  Railroad  Company,  stand- 
ing to  one  side  and  out  of  the  way  of  the  railroad  tracks. 
Newberry  Avenue  is  the  street  next  west  of  Halstead  Street, 
and  Johnson  Street  is  the  next  street  still  farther  to  the  wes'.. 
South  of  Sixteenth  Street  and  parallel  with  it  is  Seventeenth 
Street,  which  runs  east  and  west.  The  deceased  lived  on 
Seventeenth  Street  between  Newberry  Avenue  and  Johnson 
Street,  and  nearer  to  the  latter  than  the  former. 

The  two  blocks  between  Jefferson  and  Halstead  streets  on 
the  east  and  west,  and  Meagher  and  Sixteenth  streets  on  the 
north  and  south,  are  covered  with  railroad  tracks,  there  being 
some  twenty-five  or  thirty  of  such  tracks.  They  run  from  east 
to  west.  They  cross  Jefferson  and  Union  streets.  Some  of 
them  run  between  the  freight-houses  of  the  two  roads.  The 
northern  tracks  towards  Meagher  Street  are  owned  by  the 
Chicago  and  Northwestern  Railway  Company  and  the  south- 
ern tracks  towards  Sixteenth  Street  by  the  Chicago,  Burling- 
ton, and  Quincy  Railroad  Company.  One  or  two  tracks  run 
into  the  western  end  of  the  Northwestern  freight-house,  and 
one  or  more  tracks  north  of  it  and  one  or  more  south  and 
along  side  of  it.- 

At  Halstead  Street  there  is  a  bridge  or  viaduct,  which  is  a 
part  of  the  street.  The  railroad  tracks  and  the  engines  and 
cars  on  them  run  under  this  bridge,  and  the  public  travel 
passes  on  it  above  the  tracks  and  trains. 

At  twelve  o'clock  on  December  15th,  the  deceased  came  out 
of  the  western  end  of  the  Northwestern  freight-house  to  go  home 
to  his  dinner.  He  went  westward  across  Union  Street  upon 
the  Northwestern  tracks  to  a  point  between  Union  and  Hal- 
stead streets,  then  turned  south  to  the  Chicago,  Burlington, 
and  Quincy  tracks,  and  was  walking  along  the  northern  track 
of  the  Chicago,  Burlington,  and  Quincy  road,  or  diagonally 
across  it,  wlien  he  was  struck  and  killed  by  an  engine  of  the 
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appellee,  backing  "tender  first"  on  the  Chicago,  Burlington, 
and  Quincy  track  towards  the  west.  The  accident  occurred 
at  a  point  about  two  feet  cast  of  the  viaduct. 

The  deceased  was  not  struck  at  a  street  crossing,  but  while 
upon  the  railroad  track  between  Union  Street  and  the  Hal- 
stead  Street  viaduct.  At  Ilalstead  Street,  foot-passengers  did 
not  cross  the  tracks  as  at  Union  and  Jefferson  streets,  but 
passed  above  them  upon  the  bridge.  The  proof  shows  that,  in 
this  network  of  tracks,  cars  and  engines  are  constantly  pass- 
ing and  repassing.  The  tracks  do  not  run  along  either 
Meagher  or  Sixteenth  Street,  but  upon  the  space  between 
them.  The  deceased  might  have  done  as  his  father  did,  who 
came  ought  of  the  freight-house  with  him.  He  might  have 
turned  southward  upon  Union  Street  and  then  westward  on 
Sixteenth  Street,  and  in  this  way  would  have  avoided  walk- 
ing along  the  tracks.  His  intention  was  either  to  walk  along 
upon  the  track  westward  to  Newberry  Avenue  and  then  turn 
southward  to  Seventeenth  Street,  where  he  lived,  or  to  cross 
the  tracks  near  the  east  side  of  the  Halstead  Street  viaduct, 
moving  southward  so  as  to  strike  Sixteenth  Street.  In  either 
ca.=e  he  was  not  where  he  had  a  right  to  be. 

It  is  clear  that,  under  the  doctrine  laid  down  by  this  court  in 
III.  Cent.  R.  R.  Co.  v.  Godfrey,  71  III.  500,  22  Am.  Rep.  112,  and 
77/.  Cent.  R.  R.x.  Hcthcrington,  83  111.  510,  the  deceased  was  a 
trefipasser  upon  the  right  of  way  of  the  railroad  company.  He 
was  walking  along  the  railroad  track,  or  trying  to  cross  the 
tracks  in  a  diagonal  direction,  at  a  point  where  there  was  no  reg- 
ular street  crossing,  and  where  foot-passengers  could  not  law- 
fully go.  He  Avas  not  so  travelii:ig  upon  any  business  connected 
Avith  the  railroad.  It  is  true  that  he  was  employed  in  the 
freight-house  of  the  Chicago  and  Northwestern  Railroad  Com- 
pany as  an  assistant  "freight  caller,"  but  when  he  was  killed 
he  was  walking  on  the  tracks  of  the  Chicago,  Burlington,  and 
Quincy  Railroad  Company,  using  them  for  his  own  conve- 
nience in  going  to  his  home  to  get  his  dinner. 

The  plaintiff  introduced  some  testimony  tending  to  show 
that  for  a  number  of  years  the  workmen  in  the  freight-houses 
who  lived  west  of  the  Ilalstead  Street  viaduct  had  been  in  the 
habit  of  walking  upon  the  tracks  under  the  viaduct  at  the 
noon  hour  in  order  to  reach  their  homes  for  dinner  by  a  shorter 
route,  and  that  this  custom  had  never  been  prohibited  or  inter- 
fered with  by  the  railroad  companies.  It  is  therefore  claimed 
that  the  deceased  was  on  the  tracks  by  the  implied  permis- 
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sion  of  the  railroads,  and  cannot  be  regarded  as  a  trespasser. 
But  this  precise  question  was  decided  adversely  to  the  claim 
thus  made  in  the  Godfrey  case.  It  was  there  said:  ''The  plain- 
tiff was  traveling  upon  defendant's  right  of  way  ....  for 
his  own  mere  convenience There  was  nothing  to  ex- 
empt him  from  the  character  of  a  wrong-doer  and  trespasser 
in  so  doing,  further  than  the  supposed  implied  assent  of  the 
company,  arising  from  their  non-interference  with  a  previous 
like  practice  by  individuals.  But  because  the  company  did 
not  see  fit  to  enforce  its  rights  and  keep  people  off  its  prem- 
ises, no  right  of  way  over  its  ground  was  thereby  acquired." 
The  Godfrey  case  was  referred  to  and  indorsed  in  the  Hether- 
ington  case,  where  it  was  said:  "The  deceased,  when  injured, 
was  walking  ....  upon  the  right  of  way  of  the  railroad  com- 
pany for  pleasure She  occupied  the  position  of  a  tres- 
passer. The  fact  that  persons  residing  in  the  locality  where 
the  accident  occurred  had  been  in  the  habit  of  traveling  upon 
the  right  of  way  of  the  defendant,  and  no  measures  had  been 
taken  to  prevent  it,  did  not  change  the  relative  rights  or  obli- 
gations of  the  deceased  or  the  railroad  company." 

Under  the  authorities  cited,  we  think  that  the  deceased  was 
guilty  of  gross  negligence  in  walking  upon  the  track  at  the 
place  above  described.  This  being  so,  no  recovery  can  be  had 
in  this  action,  unless  the  death  of  the  deceased  was  "willfully 
or  wantonly  "  caused  by  the  defendant,  or  unless  the  defend- 
ant is  chargeable  with  such  "  gross  negligence  as  evidences 
willfulness."  In  the  Godfrey  case  it  was  held  as  follows: 
"  Notwithstanding  the  plaintiff  was  unlawfully  upon  defend- 
ant's right  of  way,  ....  yet  the  defendant  might  not,  with 
impunity,  wantonly  or  willfully  injure  him.  And  if  defend- 
ant's servants  who  were  in  the  management  of  the  engine,  af- 
ter becoming  aware  of  plaintiff's  danger,  failed  to  use  ordinary 
care  to  avoid  injuring  him,  defendant  might  be  liable."  In 
the  Hetherington  case  it  was  also  said:  "Where  a  person 
voluntarily  and  without  authority  undertakes  to  travel  upon 
a  railroad  track,  he  ought  not  to  recover  damages  for  an  in- 
jury received,  unless  it  was  wanton  and  willful." 

The  plaintiff  in  this  case  has  not  shown  that  the  conduct  of 
the  defendant  or  its  servants  was  wanton  or  willful.  The 
proof  tends  to  show  that  the  engine  ^vas  moving  at  a  rate  of 
speed  greater  than  that  permitted  by  the  city  ordinance.  This 
circumstance  might  well  have  been  considered  by  the  jury  in 
determining  whether  the  defendant  was  guilty  of  such  negli- 
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geuco  as  caused  the  death  of  the  deceased,  if  the  latter  had 
been  lawfully  upon  the  track,  or  had  otherwise  been  in  the 
exorcise  of  ordinary  care.  But  in  the  Hetherington  case  the 
following  language  was  used:  "While  it  is  true  the  railroad 
company  was  running  its  train  at  a  greater  rate  of  speed  than 
allowed  by  the  ordinance  of  the  city  of  Chicago,  yet  that  fact 
did  not  relieve  the  deceased  from  the  exercise  of  ordinary  care, 
nor  can  the  speed  of  the  train  alone  be  regarded  as  furnishing 
a  sufficient  reason  for  holding  that  the  injury  was  willful  or 
wanton." 

The  plaintiff  offered  to  introduce  in  evidence  section  1836 
of  the  Municipal  Code  of  Chicago,  which  reads  as  follows: 
"That  the  bell  of  each  locomotive-engine  be  rung  continually 
while  running  within  said  city."  This  was  properly  excluded 
l)y  the  trial  court,  because  there  was  no  allegation  in  the 
declaration  that  there  was  such  a  requirement  of  the  city  code, 
and  therefore  defendant  had  not  been  charged  with  a  breach 
of  it:  Jllinois  etc.  II.  R.  Co.  v.  Godfrey,  supra.  The  only  alle- 
gation upon  this  subject  in  the  declaration  is,  that  no  bell  of 
thirty  pounds'  weight  was  rung  at  the  distance  of  eighty  rods 
from  the  crossing.  This  has  reference  to  a  requirement  of  the 
statute.  The  evidence  does  not  show  a  violation  of  this  statu- 
tory provision.  If  it  were  true  that  such  a  bell  was  not  rung 
at  a  distance  of  eighty  rods  from  Halstead  Street,  it  cannot 
be  said  that  Halstead  Street  was  a  crossing,  because,  as  al- 
ready stated,  no  travel  passed  over  the  tracks  at  that  street 
except  upon  the  viaduct  far  above  and  out  of  the  way  of  the 
tracks. 

The  proof  does  not  show  that  defendant's  servants  who  were 
in  the  management  of  the  engine  failed  to  use  ordinary  care 
to  avoid  striking  him. 

We  do  not  think  that  the  trial  court  erred  in  instructing  the 
jury  to  find  for  the  defendant.  The  defendant  introduced  no 
evidence.  There  was  no  conflict  in  the  testimony.  "Admit- 
ting all  the  testimony  tends  to  prove,"  we  have  no  hesitation 
in  saying  that  plaintiff  did  not  establish  a  right  to  recover: 
Chicago  etc.  R'y  Co.  v.  Lewis,  lO'J  111.  120.  It  was  incumbent 
on  him  to  prove  that  the  deceased  was  in  the  exercise  of  ordi- 
nary care.  He  showed  that,  at  the  time  of  his  death,  the 
deceased  was  a  trespasser  upon  the  right  of  way  of  the  rail- 
road company.  This  court  has  decided  that  such  fact  is  itself 
evidence  of  a  want  of  ordinary  care.  "The  burden  is  always 
upon  the  plaintiff  to  establish  cither  that  he  himself  was  in 
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the  exercise  of  due  care,  or  thcit  the  injury  is  in  no  degree 
attributable  to  any  want  of  proper  care  on  his  part":  Whar- 
ton's Law  of  Negligence,  2d  ed.,  sec.  424.  "  If,  therefore,  the 
plaintiff  in  his  own  case  shows  that  he  brought  the  injury  on 
himself  by  his  own  carelessness,  he  may  be  nonsuited":  Id., 
sec.  427. 

As  the  violation  of  the  city  ordinance  by  running  at  too 
great  a  rate  of  speed  is  the  fact  relied  on  to  show  that  defend- 
ant wantonly  and  willfully  caused  the  death  of  Riordan,  and 
as  this  court  has  decided  that  such  fact  is  not  evidence  of 
willfulness,  it  follows  that  if  the  case  had  been  submitted  to 
the  jury,  and  a  verdict  for  the  plaintiff  had  been  returned,  it 
would  have  been  the  duty  of  the  trial  court  to  set  the  verdict 
aside.  This  being  so,  it  was  proper  for  the  court  to  instruct 
the  jury  in  the  first  place  to  find  for  the  defendant:  Wharton's 
Law  of  Negligence,  sec.  420. 

The  trial  court  erred  in  overruling  the  demurrer  to  the  plea 
of  the  statute  of  limitations.  The  additional  count  did  not 
introduce  a  new  cause  of  action,  but  was  a  mere  restatement, 
by  way  of  amendment,  of  the  cause  of  action  set  up  in  the 
original  counts  of  the  declaration.  The  plea  of  the  statute  of 
limitations  to  the  additional  count  was  not,  therefore,  a  good 
plea.  But  this  error  worked  no  harm  to  the  appellant,  as  all 
the  evidence  proper  to  be  introduced  under  the  additional 
count  was  permitted  to  be  introduced  under  the  other  counts. 

The  judgment  of  the  appellate  court  is  affirmed. 


Railways  —  Trespassers  —  A  Trespasser  on  a  Railway  Track,  What 
Care  Entitled  to:  Note  to  Kelly  v.  Miclwjan  etc.  R'y  Co.,  8  Am.  St.  Rep. 
876;  State  v.  Baltimore  etc.  R'y  Co.,  69  Md.  494;  avte,  p.  436,  and  note; 
Stringer  v.  Frost,  116  Ind.  477;  post,  p.  875.  But  although  persons  walking 
upon  tracks  may  be  technically  trespassers,  yet  if  they  use  due  care  to  avoid 
injury  from  the  wrongful  act  of  the  company,  they  may  recover  damages  for 
injuries  thereby  sustained:  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6 
Am.  St.  Rep.  522,  and  note  529. 

Negligence.  — The  Plaintiff  most  Aver  and  Establish  his  Own 
Lack  of  Negligence  when  seeking  to  recover  for  the  negligence  of  another: 
Evansville  etc.  R.  R.  Co.  v.  Crist,  116  Ind.  446;  post,  p.  865,  and  note. 

Negligence  —  Burden  of  Proof.  — The  Burden  of  Proof  is  upon  thb 
Plaintiff  to  Prove  the  Negligence  by  him  alleged:  Cincinnali  etc.  R.  R. 
Co.  V.  McMnllen,  117  Ind.  489;  10  Am.  St.  Rep.,  and  note;  but  wlien  plain- 
tiff has  made  a  prima  facie  case,  the  burden  of  proving  the  absence  of 
negligence  is  upon  the  carrier,  where  goods  are  lost  whilo  in  its  possession: 
MerchanU'  D.  T.  Co.  v.  Block  Brothers,  86  Teun.  ;^92;  6  Am.  St.  Rep.  847, 
and  note  864.  For  a  general  discusoiou  uf  the  onus  of  proof  in  cases  or'  nogli; 
gence,  see  notes  to  Smitlt.  v.  St.   Paul  City  R'y  Co.,  50  Am.  Rep.  55.3-.'ji')0; 
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FnrUh  V.  Pfiglf,  G2  Am.  Dec.  679-689;  StaU  v.  Maine  Cent.  R.  R.  Co.,  49 
Am.  Rep.  028,  629. 

Railwats.  —  TiiK  Failure  to  Rino  Bbll  or  Blow  thk  Whistle  oi 
A  Locomotive  at  a  PurvATR  Crossing  in  the  open  country,  guarded  b7 
gates,  where  there  is  no  station  or  side-track,  and  where  no  trains  ever  atop, 
wht|o  the  custom  was  not  to  sound  the  whistle,  and  there  was  no  whistling- 
post,  etc.,  is  no  evidence  of  negligence  on  the  part  of  the  railway  company: 
Philadelphia  etc.  R.  R.  Co.  v.  Fronk,  67  Md.  339;  1  Am.  St.  Rep.  390,  and 
note  395,  as  to  the  obligations  of  railways  to  give  warnings  at  crossings. 

Haahle.s8  Errors.  —  There  will  not  be  a  Reversal  for  hannleas, 
immaterial  errors,  which  work  no  injury  to  the  complainant:  Merchants*  D. 
T.  Co.  V.  Block  Brotliers,  86  Tenn.  392;  6  Am.  St.  Rep.  847,  and  note;  Stu- 
more  v.  Shaw,  08  Md.  11;  6  Am.  St.  Rep.  412,  and  note  417;  Weinatein  v. 
National  Bank  of  Jefferson,  09  Tex.  38;  5  Am.  St.  Rep.  23;  BarneU  v.  Vincmt, 
69  Tex.  085;  5  Am.  St.  Rep.  98,  and  note  102;  OshJcosh  etc.  Co.  v.  Oermania 
F.  Ins.  Co.,  11  Wis.  454;  6  Am.  St.  Rep.  233,  and  note  230;  Rorer  Iron  Co. 
V.  Troui,  83  Va.  397;  6  Am.  St.  Rep.  285,  and  note  304;  People  v.  Sliarp,  2 
N.  Y.  427;  1  Am.  St.  Rep.  851;  Callanan  v.  Gilman,  107  N.  Y.  360;  1  Am. 
St.  Rep.  831;  SniUh  v.  Niarjara  F.  Ins.  Co.,  60  Vt.  082;  0  Am.  St.  Rep.  144; 
LouisvilU  etc.  R'y  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St.  Rep.  155.  It  is  a 
harmless  error  to  sustain  a  demurrer  to  a  paragraph  in  the  answer  of  a  de- 
fendant where  the  facts  set  forth  therein  are  admissible  under  another  para- 
graph, which  remains  as  a  part  of  the  record  in  the  case:  Letman  v.  SeoUf 
J 13  Ind.  76. 
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[126  Illinois,  474.] 

Creator  of  Trust  to  Secttrk  Payment  of  Money  may  Give  It  Airr 
Shape  he  chooses;  he  can  appoint  not  only  a  trustee,  but  also  a  succes- 
sor in  the  trust,  and  he  may  prescribe  the  conditions  upon  which  such 
successor  may  take  the  place  of  the  original  trustee,  and  execute  the 
■  trust. 

Rkpcsal  of  TRP?rrEE  in  Trust  Deed  to  Act,  Effect  of.  — Where  a  trust 
deed  provides  that  upon  the  refusal  of  the  trustee  named  therein  to  act, 
the  title  thereby  conveyed  and  the  power  therein  conferred  should  be- 
come vested  in  another  person  named  as  successor  in  the  trust,  upon 
such  trustee's  refusal  to  act,  the  legal  title  to  the  land  conveyed  by  the 
deed  and  the  power  of  sale  created  by  it  pass,  by  operation  <;f  ilie  power 
of  appointment  already  exercised  by  the  creator  of  the  trust,  to  and  be- 
come vested  in  the  successor  in  the  trust. 

Trustee's  Sale  is  not  Invalid.\ted  by  Misrecital  in  Notice  of  Sale 
and  in  the  deed  of  the  circumstances  which  devolved  the  execution  of 
the  truit  upon  him,  where  the  deed  of  trust  contains  no  provision  re- 
quiring a  recital  of  such  circumstances. 

Lachf.s,  wriF.N  Bar  to  Suit  to  Set  Aside  Trustf.e's  S.\le  for  Mere  Ir- 
REQULARITY.  — In  a  Buit  to  set  aside  a  trustee's  sale,  made  under  a  power 
in  a  deed  of  trust,  for  a  mere  irregularity  w}iich  does  not  render  the  sale 
absolutely  void,  if  the  complainant,  with  full  knowledge  of  the  alleged 
irregularity  in   the  sale,  lies  l)y  for  more   than  ten  years,  during  which 
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time  the  property  in  question  becomes  largely  enhanced  in  wilue,  large 
sums  are  spent  upon  it  by  way  of  repairs  and  improvements,  and  the 
rights  of  purchasers  and  mortgagees  intervene,  his  delay  will  consti- 
tute a  bar  to  the  relief  sought  by  him. 
Owner  of  Eqctity  of  Redemption  must  Avail  Himself  in  Apt  Time  op 
Irregularities  in  a  sale  under  a  power  in  a  mortgage  or  trust  deed, 
and  his  failure  to  do  so  will  constitute  laches.  He  cannot  be  permitted 
to  lie  by  and  await  events,  and  have  the  power,  at  any  time  in  the  fu- 
ture, to  let  the  sale  stand  or  to  avoid  it,  according  as  it  may  be  found 
then  for  his  interest  to  do.  He  must  act  promptly  within  a  reasonable 
time. 

Bill  to  redeem.  In  1872,  George  Irish  and  wife  executed 
to  Albert  L.  Coe,  as  trustee,  a  trust  deed  of  the  lands  in  ques- 
tion, to  secure  the  payment  of  a  sum  of  money  borrowed  by 
them  from  Artemas  Carter,  treasurer  of  Antioch  College. 
The  deed  contained  a  power  of  sale  in  case  of  non-payment. 
The  bill  was  dismissed  for  want  of  equity.  Other  facts  ap- 
pear from  the  opinion. 

B.  M.  Saunders  and  Paul  Brown,  for  the  appellants. 

Mason  Brothers,  Pedrick  and  Dawson,  and  Jeremiah  Learn- 
ing, for  the  appellees. 

Bailey,  J.  By  the  terms  of  the  deed  of  trust,  the  legal  title 
to  the  premises  conveyed,  together  with  the  power  of  sale 
thereby  granted,  was  vested,  in  the  first  instance,  in  Coe,  the 
trustee.  But  it  was  also  provided  that  upon  the  happening 
of  either  one  of  four  events,  viz.:  1.  Coe's  death;  2.  His  ab- 
sence; 3.  His  inability  to  act;  or  4.  His  refusal  to  act,  —  said 
title  and  power  should  become  vested  in  Lyman,  as  Coe's 
successor  in  trust.  The  power  of  a  person  creating  and 
declaring  a  trust  of  this  character  to  give  it  any  shape  he 
may  choose,  and  to  appoint  not  only  a  trustee,  but  a  successor 
in  trust,  and  prescribe  the  conditions  upon  which  such  suc- 
cessor may  take  the  place  of  the  original  trustee,  and  execute 
the  trust,  is  recognized  and  affirmed  by  the  decision  of  this 
court  in  Equitable  Trust  Co.  v.  Fisher,  106  111.  189.  Whether 
either  of  the  prescribed  conditions  happened  in  the  present 
case,  so  as  to  authorize  Lyman  to  execute  the  power  of  sale, 
is  a  question  of  fact  to  be  determined  from  the  evidence. 

During  all  the  time  Lyman  was  attempting  to  execute  the 
power  of  sale,  Coe  was  in  fact  absent  from  the  state,  but  in 
view  of  the  rule  established  by  the  decision  above  referred  to, 
it  may  be  doubtful  Avhether  his  absence  was  of  such  a  perma- 
nent character  as  was  contemplated  by  the  language  of  the 
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deed  of  trust.  But  whether  this  be  so  or  not,  the  evidence 
clearly  establishes  a  refusal  on  the  part  of  Coo  to  act  as  trus- 
tee. Both  he  and  Lyman  testify'  that  when  applied  to  by 
Carter,  the  legal  holder  of  the  bond  and  deed  of  trust,  to  exe- 
cute tbe  power  of  sale,  he  declined  to  act,  placing  bis  refusal 
partly  upon  the  ground  of  his  anticipated  absence  from  the 
state,  and  partly  upon  another  ground  which  he  deemed  suffi- 
cient. Ills  refusal  was  absolute.  When  asked  to  perform  the 
duties  of  his  trust,  he  stated  that  he  would  not  act  as  trustee. 
It  was  competent  for  him  to  refuse  to  act  if  he  saw  fit,  and  it 
was  doubtless  in  view,  among  other  things,  of  such  possible 
refusal  that  provision  was  made  for  a  successor  in  trust. 
Upon  such  refusal,  the  legal  title  to  the  land  conveyed  by  the 
deed  of  trust,  as  well  as  the  power  of  sale  created  by  said 
deed,  passed,  by  operation  of  the  power  of  appointment  al- 
ready exercised  by  the  creator  of  the  trust,  to  and  became 
vested  in  Lyman  as  successor  in  trust. 

But  it  is  urged  that  the  sale  by  Lyman  cannot  be  sustained 
because,  in  the  notice  of  sale  as  well  as  in  the  trustee's  deed, 
he  based  his  right  to  act  as  trustee  upon  Coe's  absence,  and 
not  upon  his  refusal  to  act.  It  is  clear  that  this  misrecital, 
if  material  at  all,  has  no  bearing  whatever  upon  the  question 
of  Lyman's  power  to  act,  but  only  goes  to  the  regularity  of 
the  mode  in  which  the  trust  was  executed.  It  is  doubtless  the 
rule  that  in  the  execution  of  trusts  of  this  character,  the  forms 
and  mode  of  procedure  prescribed  by  the  creator  of  the  trust 
must  be  strictly  pursued.  But  it  should  be  observed  that  the 
deed  of  trust  in  this  case  contained  no  provision  requiring  the 
successor  in  trust  to  recite  in  his  notice  of  sale  the  circum- 
stances which  devolved  the  execution  of  the  trust  upon  him. 
If  the  notice  had  been  entirely  silent  on  that  subject,  we 
cannot  see  that  it  would  have  been  defective  for  that  reason. 
An  incorrect  recital,  then,  so  long  as  it  pertained  to  a  matter 
wholly  outside  of  and  beyond  anything  required  by  the  terms 
of  the  deed  of  trust,  was  immaterial,  unless  it  can  be  seen 
that  it  was  of  such  a  character  as  would  have  some  probable 
tendency  to  prejudice  the  interests  of  the  owners  of  the  equity 
of  redemption.  Wc  are  unable  to  perceive  how  the  recital  in 
question  could  have  had  such  tendency,  and  are  therefore  dis- 
posed to  hold  that  the  validity  of  the  sale  was  in  no  way 
impaired  or  affected  by  it. 

But  there  is  another  ground  upon  which  the  complainants 
were  properly  denied  the  rflief  prayed  for  in  their  bill.     The 
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sale  took  place  on  the  twelfth  day  of  February,  1876,  and  the- 
original  bill  was  not  filed  until  October  13,  1886,  ten  years 
and  eight  months  after  the  sale,  and  nine  years  and  three* 
months  after  the  complainants  had  been  put  out  of  possessiort' 
by  the  execution  of  a  Avrit  of  restitution  issued  on  a  judgment 
against  them  in  an  action  of  forcible  detainer.  The  defect  in- 
the  execution  of  the  power  of  sale,  if  it  was  a  defect,  was  a. 
mere  irregularity,  and  not  of  a  character  to  render  the  sale- 
absolutely  void.  George  Irish,  the  principal  complainant,  was 
present  at  the  sale,  and  well  advised  at  the  time  of  all  the 
facts  of  which  he  now  seeks  to  avail  himself  as  a  ground  for 
vacating  the  sale.  During  the  interval  between  the  sale  and 
the  filing  of  the  bill  the  property  in  question  became  largely- 
enhanced  in  value.  Large  sums  of  money  had  been  expended 
upon  it  both  by  Antioch  College  and  its  grantees  by  way  of 
repairs  and  improvements.  The  rights  of  purchasers  and 
mortgagees  had  intervened.  No  excuse  for  the  delay  on  the 
part  of  the  complainants  in  asserting  their  rights  is  made  or 
attempted,  except  their  inability  to  redeem  for  want  of  means. 
No  fraud  or  improper  conduct  on  the  part  of  the  trustee, 
the  purchaser,  or  the  parties  claiming  under  the  purchase,  is 
alleged,  the  only  ground  upon  which  the  sale  is  attacked  being, 
the  alleged  irregularity  above  mentioned. 

The  rule  is,  that  the  owner  of  the  equity  of  redemption 
should  avail  himself  in  apt  time  of  irregularities  in  a  sale 
under  a  power  of  sale  in  a  mortgage  or  deed  of  trust,  and  that 
his  failure  to  do  so  will  constitute  laches.  It  is  not  permissible- 
for  him  to  lie  by  and  await  events,  and  have  the  power,  at  any- 
time in  the  future,  to  let  the  sale  stand  or  to  avoid  it,  according 
as  it  may  be  found  then  for  his  interest  to  do.  There  should 
be  promptitude  of  action  within  a  reasonable  time:  Hamilton 
V.  Lubuhe,  51  111.  415;  99  Am.  Dec.  562;  Dempster  v.  West,  69 
111.  61-3;  Maker  v.  Farwell,  97  Id.  56;  Bush  v.  Sherman,  80  Id. 
160;  Hoyt  v.  Pawtucket  Institution  for  Savings,  110  Id.  390; 
McHany  v.  Schenh,  8S  Id.  357. 

Under  the  circumstances  of  this  case,  the  laches  of  the  com- 
plainants in  failing  to  file  their  bill  to  redeem  in  apt  time 
is  sufficient  to  bar  their  right  to  relief  in  equity.  The  decision 
of  the  court  below  is  the  only  proper  conclusion  to  be  drawn 
from  the  pleadings  and  evidence,  and  the  decree  will  therefore 
be  affirmed. 

Trusts.  —  To   Create   a    Valid   Trust,    a   DEFiNriE   Beneficiary    is 
Essential:  Holland  v.  Alcock,  103  N.  Y.  312;  2  Am.  St.  Rep.  420. 
Am.  St.  Kep.,  Vol.  IX.  —41 
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Tnu<rrEE.s'  Sales.  —  Sales  and  Titles  Founded  upon  Powers  of  Sale 
<''osTAiNED  IS  Trust  Deeds  bIiouIiI  not  bo  avoided  for  slight  cause,  but 
where  the  jMiwcr  has  not  l)een  executed  in  accordance  with  the  essential  con- 
dition?, the  sale  and  deed  will  be  lield  to  bo  utterly  void  at  law  and  inequity: 
Pooxra  V.  Kueckhoff,  41  Mo.  425;  'J7  Am.  Dec.  281. 

L.\CHE.s. — Where  an  E.xecctuix  Paid  in  1850  the  Pcrchase-monet 
ON  THE  Land  Puhcuased  in  1840  bv  her  Testator,  and  Took  the  con- 
veyance to  herself  as  executrix,  and  in  1854  conveyed  the  !>ame  to  a  trustee 
to  ;  ecuro  the  payment  of  certain  bonds  payable  to  her  son,  by  whom  said 
bonds  were  assigned  to  one  F.,  and  after  her  death  F. 'a  administrator,  in  1881, 
brought  action  to  enforce  the  trust  deed,  claiming  that  if  the  land  waa  not 
hi-r  property,  she  wa3  at  least  subrogated  to  the  vendor's  lieu  thereon  for  the 
purchase-money  which  she  had  paid,  and  that  thi-s  lien  passed  by  her  trust 
deed,  F.'s  rights  were  lost  by  his  laches:  Morgan  v.  Fisfirr'a  Adm'r,  82  Ytk. 
417. 
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Transfer  of  Propertt,  Made  by  Hu.sband  to  Delay,  Hinder,  and  De- 
fraud ni3  Wife  in  the  assertion  of  her  claim  to  a  separate  maintenance, 
is  within  the  Illinois  statute  of  frauds  and  perjuries,  which  makes  void 
every  gift,  granf,  conveyance,  assifjnmcnt,  or  transfer  of  or  charge 
upon  any  estate,  real  or  personal,  made  with  the  intent  to  disturb,  de- 
lay, hinder,  or  defraud  creditors  or  other  persons. 

Tran.sfek  of  Property  Which  ArrEMPrs  to  Secure  to  Transferrer  Usb 
OF  PnorEKTY  thereby  transferred,  to  the  exclusion  of  creditors  or  others 
having  claims  upon  him,  is  fraudulent  on  its  face. 

Party  Ostensibly  Bound  by  Fraudulent  Instrument  may  Go  behind 
ITS  Language,  and  show  that  the  real  purpose  of  its  execution  was  to 
hinder,  delay,  and  defraud  creditors,  in  violation  of  the  statute  of  frauds 
and  perjuries,  in  a  suit  brought  against  him  for  its  enforcement. 

Tru.st,  though  Expres.sed  in  Writing,  hay  ee  Secret,  and  is  so  where 
the  fraudulent  grantee  or  assignee,  without  the  knowledge  of  any  one 
other  than  the  fraudulent  grantor  or  assignor,  executes  a  writing  declar- 
ing the  trust,  and  hands  it  to  the  fraudulent  grantor  or  assignor,  who 
thereafter  keeps  it  secretly  in  his  own  possession. 

Parties  to  Fraudulent  Conveyance  or.  A.ssic;nment  may  Make  New 
AND  Independf.nt  AGREEMENT,  for  a  sufTicicnt  valuable  consideration, 
whereby  the  grantee  or  assigne  ?  may  bo  obligated  to  hold  the  property 
in  trust  for  the  grantor  or  assignor;  but  sucli  agreement  must  bo  open 
and  notorious,  and  mado  in  good  faith,  otherwi.so  it  will  bo  but  attempt- 
ing to  create  anew  a  secret  trust  already  condemned  by  the  statute. 

Statements  of  FnAUDrLf:NT  OR.\NTon,  M.ade  to  Gu-antee's  Attorney, 
regarding  the  former';!  purpo.so  in  making  the  conveyances  and  assign- 
ments of  his  property,  arc  not  privileged,  as  against  such  grantor,  but 
arc  adnussible  in  evidence  in  favor  of  the  grantee  in  a  suit  brought  against 
him  by  tho  {grantor  fui-  a  icoonvcyance. 

Parties  not  Appk.vlin..  Wl.ciu  one  only  of  several  parties  appeals  to  the 
app-  Hate  court,  when-  tlio  ci.se  ii  licard,  and  from  whicli  an  appeal  is 
takc:i  to  the  supremo  court,  thf^  latter  court  can  only  consider  the  case 
as  it  was  iu  the  appellate  court. 
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Bill  for  reconveyance  and  reassignment  of  certain  property, 
brought  by  William  A.  Tyler  against  John  B.  Tyler.  On  the 
27th  of  August,  1885,  in  anticipation  of  the  commencement  of 
proceedings  by  the  wife  of  the  former  for  separate  mainte- 
nance, he  made  a  written  assignment  to  John  B.  Tyler  of  cer- 
tain notes,  bonds,  mortgages,  etc.,  amounting  to  about  eighty 
thousand  one  hundred  dollars,  the  assignee  agreeing  to  pay 
to  the  assignor  the  sura  of  five  thousand  dollars  per  annum 
for  his  necessary  support,  the  assignor  to  bo  the  judge  of  his 
necessities.  The  consideration  stated,  in  addition  to  this  un- 
dertaking, was  ten  thousand  dollars.  On  the  afternoon  of  the 
same  day,  John  B.  Tyler,  at  the  request  of  William  A.  Tyler, 
executed  and  delivered  to  him  an  agreement  in  writing,  by 
which  he  agreed,  whenever  demand  should  be  made  by  said 
William  A.  Tyler,  to  surrender  back  said  personal  property, 
vith  the  interest  due  upon  the  securities.  On  the  9th  of  Sep- 
tember, 1885,  William  A.  Tyler  conveyed  certain  lands  then 
owned  by  him  in  the  state  of  New  York,  where  his  wife  re- 
sided, to  one  Sheldon.  On  the  11th  of  September,  1885,  Shel- 
don conveyed  the  same  to  John  B.  Tyler  for  an  advance  of  one 
hundred  dollars  on  the  price  he  paid,  William  A.  Tyler  fur- 
nishing the  money  paid  by  John  B.  Tyler;  and  at  the  same 
time  the  latter  executed  and  delivered  to  said  William  A. 
Tyler  an  instrument  acknowledging  the  receipt  of  the  value  of 
the  lands,  and  agreeing  to  give  as  good  a  title,  on  demand,  as 
he  had  received.  On  October  6th,  the  wife  of  William  A. 
Tyler  filed  her  bill  for  maintenance,  and  on  the  29th  of  Decem- 
ber, 1885,  an  order  was  made  requiring  him  to  pay  her  ali- 
mony and  costs.  In  Januar}"-  or  February,  1886,  William  A. 
Tyler  executed  and  delivered  to  John  B.  Tyler  an  instrument 
dated  back  to  September  30,  1885,  by  which  he  released  him 
from  the  payment  of  the  annuity  of  five  thousand  dollars  per 
annum  provided  for  in  the  assignment  of  August  27,  1885,  in 
consideration  of  his  having  bed  and  board  furnished  liim  in 
the  family  of  said  John  B.  Tyler  during  his  natural  life.  The 
bill  alleged  that  the  assignments  were  made  merely  for  the 
convenience  of  the  assignor,  and  to  enal)lo  John  B.  Tyler  to 
act  as  his  agent,  and  assist  him  in  transacting  his  business; 
that  John  B.  Tyler  agreed  that  the  assignment  should  not  take 
effect  as  long  as  William  A.  Tyler  was  able  to  manage  his 
business  and  affairs,  and  that  he  continued  able  to  njanago 
his  business  and  affairs;  that  upon  the  original  agreement  of 
John  B.  Tyler,  that  he  would,  upon  request,  reassign  said  prop- 
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erty,  and  to  enable  said  John  B.  Tyler  to  aid  him  in  collecting 
the  interest,  etc.,  and  to  enable  said  John  B.  Tyler  to  aid  him 
in  reinvesting  the  principal,  the  complainant  permitted  tho 
securities  to  remain  in  the  name  of  John  B.  Tyler,  and  rein- 
vested some  of  the  principal  and  interest  in  the  name  of  said 
John  B.  Tyler,  and  that  all  the  money  for  which  said  notes 
and  other  securities  were  given  belonged  to  complainant.  At 
the  trial,  an  amendment  to  the  bill  was  made,  in  which  com- 
plainant alleged  that  in  the  month  of  March,  1886,  the  de- 
fendant executed  and  delivered  to  complainant  a  written 
Btatement,  whereby  he  declared  that  all  of  said  securities  and 
proportiog  belonged  to  the  complainant,  and  were  held  by  the 
defendant  in  trust  for  complainant.  The  bill  prayed  that  tho 
defendant  bo  enjoined  from  collecting  any  money  due  or  to 
become  due  upon  the  securities,  and  from  selling  or  mort- 
gaging tho  real  estate,  and  from  interfering  in  ihe  management 
and  control  of  said  property,  and  that  tho  defendant  be  de- 
creed to  reassign,  transfer,  and  convey  to  complainant  said 
securities  and  land.  Tho  answer  denied  the  execution  of  tho 
written  statement  set  up  in  the  amendment,  and  rJleged  that 
the  assignments,  transfers,  etc.,  sot  out  in  the  bill  were  made 
solely  for  the  purpose  of  defrauding  the  wife  of  the  complain- 
ant, and  preventing  her  from  obtaining  maintenance  and  sup- 
port from  his  property.     Other  facts  appear  from  the  opinion. 

Roberts,  Hutchinwn,  and  Thomas,  for  the  appellants. 
Hatchimon  and  Luff,  for  the  appellee. 

ScuoLFiELD,  J.  Tho  appellate  court,  in  its  opinion  filed  on 
reversing  the  decree  of  the  superior  court,  concurred  in  the 
conclusion  reached  by  the  superior  court,  that  the  conveyances 
and  assignments  in  controversy  were  conceived  and  executed 
by  the  present  appellee,  of  his  own  motion,  for  the  purpose  of 
preventing  his  wife  from  obtaining  maintenance  and  .■support 
from  his  property.  We  have  carefully  examined  the  evidence 
preserved  in  the  record,  and  we  have  no  doubt  of  the  correct- 
ness of  that  conclusion.  In  our  opinion,  the  allegations  of  ihc 
bill  arc  unsupported  by  the  evidence,  and  it  might  be  eufT;- 
eient  to  disniiss  the  bill  for  that  reason,  without  considering 
;uiy  other:  Sec  White  v.  Morrison,  11  111.  361;  McKcnj  v.  BU- 
nefl,  5  Gilm.  499;  Jackson  v.  ^fincr,  101  111.  550;  Baldwin  v. 
(^ampjUld.  9  N.  J.  Eq.  891.  Wo  shall,  however,  not  rest  our 
decision  on  that  ground  alone. 
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The  fourth  section  of  our  statute  of  frauds  and  perjuries 
makes  void  every  gift,  grant,  conveyance,  assignment,  or  trans- 
fer of  or  charge  upon  any  estate,  real  or  personal,  ....  made 
with  the  intent  to  disturb,  delay,  hinder,  or  defraud  creditors 
or  other  persons,"  etc.:  R.  S.  3874,  c.  59.  If  the  wife  be  not 
technically  a  "creditor,"  she  surely  comes  within  the  lan- 
guage "other  persons,"  and  she  is  obviously  as  much  injured 
by  such  a  conveyance  as  any  creditor  can  be.  The  same  or 
equivalent  language  has  been  held  to  apply  to  the  wife  in  the 
following  cases:  Boils  \.  Boils,  1  Cold.  287;  Reynolds  v.  Vance, 
1  Heisk.  344;  Killinger  v.  Reidenhauer,  6  Serg.  &  R.  531; 
Bouslough  v.  Bouslough,  68  Pa.  St.  499;  Brewer  v.  Connell,  11 
Humph.  500;  Jenny  v.  Jenny,  24  Vt.  324;  Gilson  v.  Hutchin- 
son, 120  Mass.  27;  Jiggitts  v,  Jiggitts,  40  Miss.  714;  Green  v. 
Adams,  59  Vt.  602;  59  Am.  Rep.  761;  Johnson  v.  Johnson,  12 
Ky.  485;  see  also  Bump  on  Fraudulent  Conveyances,  515. 

In  Draper  v.  Draper,  68  111.  17,  we  held  that  a  conveyance, 
after  bill  jBled  for  divorce  and  alimony,  with  intent  to  deprive 
the  wife  of  alimony,  was  fraudulent,  and  should  be  set  aside; 
and  this,  by  necessary  inference,  recognizes  that  the  wife  is 
within  the  contemplation  of  the  statute. 

The  instrument  executed  on  the  morning  of  the  twent}"^- 
eeventh  day  of  August,  1885,  is,  upon  its  face,  plainly  fraudu- 
lent, in  that  it  attempts  to  secure  the  use  of  the  property  to 
appellee  to  the  exclusion  of  all  others,  —  whether  creditors  or 
others  having  claims  upon  him:  Power  v.  Alston,  93  111.  587; 
Annis  v.  Bonar,  86  Id.  128;  Truitt  v.  Griffin,  61  Id.  26;  Mitchell 
v.  Sawyer,  115  Id.  650;  Moore  v.  Wood,  100  Id.  451.  And  the 
same  is  in  effect  the  character  of  the  instrument  bearing  date 
September  30,  1885. 

But  assuming  that  the  several  assignments  and  conveyances 
contain  nothing  upon  their  faces  to  condemn  them,  and  that 
in  the  papers  subsequently  executed  there  is  a  trust  declared 
in  behalf  of  appellee,  which  upon  its  face  discloses  nothing 
to  render  it  illegal,  the  question  arises,  Is  it  competent  for  the 
defendant  to  show  that  the  several  assignments  and  convey- 
ances were  in  fact  made  to  prevent  the  wife  of  appellee  from 
obtaining  maintenance  and  support  from  his  property,  and 
that  the  papers  declaring  the  trust  were  executed  secretly, 
and  knowledge  thereof  withheld  from  the  public,  to  enable 
appellee  to  reassert  his  ownership  of  the  property  after  having 
accomplished  the  purpose  of  the  assignments  and  conveyances. 
It  seems  to  be  thought  by  counsel  for  appellee  that  Fast  v. 
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McPherson^  98  111.  49G,  requires  an  answer  in  the  negative. 
It  is  clear  that  such  a  view  results  from  a  misapprehension  of 
the  point  actually  in  controversy  in  that  case.  It  was  there 
charged  that  Dexter  had  held  the  property  in  secret  trust,  in 
fraud  of  the  creditors  of  Mrs.  McPherson.  But  he  had  exe- 
cuted his  trust  by  conveying  the  property  by  the  direction  of 
thr  agi  nt  of  Mrs.  McPherson  to  Fast,  and  Fast  made  a  for- 
mal public  declaration,  in  writing,  that  he  held  in  trust.  The 
principle  applied  is  well  sustained  by  authority.  "Thus  where 
an  act,  though  the  result  of  an  unlawful  contract,  is  itself 
lawful,  it  may  form  the  consideration  for  a  lawful  agreement; 
as,  for  instance,  the  actual  transfer  of  stock,  the  agreement  to 
do  which  was  iUegal.  Similarly,  a  trustee  into  whose  hands 
money  is  paid  on  account  of  a  third  person  cannot  set  up  the 
illegality  of  the  trust  under  which  the  money  was  so  paid, 
though  the  cestui  que  trust  could  not  have  enforced  his  right 
against  the  payor  directly,  as  in  that  case  ho  could  only  have 
got  the  money  through  the  illegal  agreement":  Fry  on  Spe- 
cific Performance,  2d  Am.  cd.,  p.  215,  sec.  313;  see  also  Id., 
sec.  312. 

This  court,  in  Miller  v.  Marckle,  21  111.  152,  committed  itself 
to  the  doctrine  that  it  is  competent  to  go  behind  the  language 
of  a  writing,  and  show  that  the  real  purpopc  of  its  execution 
is  to  hinder,  delay,  and  defraud  creditors,  in  violation  of  the 
statute  of  frauds  and  perjuries,  —  and  this  in  behalf  of  the 
party  ostensibly  bound  by  the  instrument,  and  to  defeat  a  Fuit 
for  its  enforcement.  The  doctrine  is  reasserted  in  Ryan  v. 
Ryan,  97  Id.  38,  and  indirectly  recognized  in  Dunaway  v. 
Robertson,  do  Id.  419. 

In  Nellis  v.  ClarJc,  20  Wend.  24,  and  in  Smith  v.  Hubbs,  10 
Me.  71,  cited  with  approval  and  relied  upon  in  Miller  v. 
MarcUc  and  Dunaway  v.  Robcrison,  supra,  the  point  was  raised, 
and  insisted  on  in  argument,  that  tho  defense  that  the  instru- 
ment was  executed  in  violation  of  the  statute  of  frauds  and 
perjuries  can  only  be  allowed  where  the  facts  showing  it  must 
necessarily  make  a  part  of  the  plaintiff's  or  complainant's 
proof;  but  it  was  disallowed,  and  expressly  ruled  otherwise. 

We  concede  that  the  ruling  in  some  states  is  different  from 
that  in  this  court  in  the  cases  to  which  we  have  referred;  but 
our  cases  are  not  without  authority  or  reason,  and  the  question 
must  be  regarded  to  be  settled  here  as  they  declare.  In  ad- 
dition to  the  cases  cited  in  Miller  v.  Marckle,  supra,  the  follow- 
lowing  may  be  referred  to  as  sustaining  like  views:    Walton  v. 
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Tusten,  49  Miss.  569;  Chapin  v.  Pease,  10  Conn.  69;  Murphy 
V.  Iluhcrt,  16  Pa.  St.  50;  Schenck  v.  Hart,  32  N.  J.  Eq.  774; 
Goudy  V.  Gehhart,  1  Ohio  St.  262;  McQuade  v.  Ilosecranz,  36  Id. 
442;  Inhabitants  of  Canton  v.  Inhabitants  of  Dorchester,  8  Gush. 
525. 

It  is  argued  that  the  fact  that  a  declaration  of  trust  is  in 
writing  prevents  its  being  secret.  If,  as  we  have  before  herein 
intimated,  the  purpose  of  this  trust,  as  disclosed  by  the  in- 
struments relied  upon  as  proving  it,  is  upon  its  face  to  reserve 
the  use  of  the  property  to  appellee  while  placing  it  beyond  the 
reach  of  others  having  a  legal  right  apart  from  such  transfer 
to  resort  to  it,  this  is  not  important.  But  we  do  not  think  the 
question  of  the  secrecy  or  the  publicity  of  the  trust  is  affected 
by  the  circumstance  of  whether  it  was  created  by  word  of 
mouth  only,  or  by  writing.  That  affects  simply  the  question 
of  proof.  If  the  trust  affects  lands,  it  must  be  in  writing: 
R.  S.  1874,  c.  59,  sec.  9.  But  manifestly,  a  trust  may  be  pub- 
lic, and  yet  be  created  by  word  of  mouth  only.  Coke  says  in 
Twyne's  case:  "And  therefore,  reader,  when  any  gift  shall  be 
to  you  in  satisfaction  of  a  debt,  by  one  who  is  indebted  to 
others  also:  1.  Let  it  be  made  in  a  public  manner,  and  before 
the  neighbors,  and  not  in  private,"  etc.  Had  he  understood 
that  a  writing  would  have  been  conclusive  of  this  question, 
he  would  undoubtedly  have  added  after  the  words  "in  private'^ 
"or  let  a  memorandum  thereof  be  mado  in  writing,"  etc.  And 
it  is  quite  as  manifest  that  a  trust,  though  expressed  in  writ- 
ing, may  be  secret,  —  as  if  the  fraudulent  grantee  or  assignee, 
without  the  knowledge  of  any  one  other  than  the  fraudulent 
grantor  or  assignor,  execute  a  writing  declaring  the  trust, 
and  hand  it  to  the  fraudulent  grantor  or  assignor,  and  he 
thereafter  keep  it  secretly  in  his  own  possession.  The  writ- 
ing may  be  as  effectually  liid  from  the  world  at  large  as  is 
the  memory  of  the  fact  not  reduced  to  writing.  The  writings 
here  relied  upon  were  not  placed  upon  record.  They  were  re- 
tained in  the  pocket-book  of  appellee,  and  they  were  com- 
pletely secreted  from  all  but  him  and  appellant,  and  so  the 
trust  they  declare  is  a  secret  trust. 

We  are  not  unmindful,  in  this  connection,  that  it  is  com- 
petent, in  the  case  of  a  fraudulent  conveyance  or  assignment, 
for  the  parties  thereto  to  subsequently  make  a  new  and  in- 
dependent agreement,  for  a  sufficient  valuable  consideration, 
whereby  the  grantee  or  assignee  shall  be  obligated  to  hold  the 
property  in  trust  for  the  grantor  or  assignor,  as  held  in  Parker 
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V.  Tiffany,  52  111.  2SG,  and  Sanger  v.  Partridge,  107  Id.  529; 
fto  also  Roberts  on  Fraudulent  Conveyances,  p.  495,  sec.  10. 
r>ut  it  is  manifest  such  agreement  must  be  open  and  notorious, 
nnd  made  in  good  faith,  to  establish  a  trust  in  the  property, 
for  otherwi.so  it  would  be  but  attempting  to  create  anew  a  secret 
trust  already  condemned  by  the  statute. 

What  is  here  relied  upon  as  a  new  agreement  creating  a 
trust  between  these  parties  is  an  agreement  of  which  the  pub- 
lie  know  nothing,  which  the  appellee  kept  concealed  in  his 
])ocket-book,  and  which  ho  was  under  no  obligation  to  observe 
Tuiless  he  chose  to  do  so,  and  which  he  himself  wholly  ignored 
r.nd  disregarded  in  the  instrument  he  executed  in  January  or 
February  following,  and  dated  September  30,  1885.  If  the 
first  trust  was  secret,  this  one  was  clearly  so.  Not  only  was 
Icnowledge  of  it  kept  from  the  public,  but  it  does  not  appear 
that  any  right  was  attempted  to  be  asserted  by  virtue  of  it.  In 
truth,  we  have  the  impression,  from  a  careful  reading  of  the 
evidence,  that  the  execution  of  these  several  papers  was  but 
an  effort  to  guard  against  dangers  suggested  by  new  fears  that 
Jippellee's  wife  might  reach  his  property,  as  excited  from  time 
to  time.  Appellee  seems  to  have  been  a  passive  instrument 
all  the  time,  and  when  acting  at  all,  acting  only  and  strictly 
in  obedience  to  appellant. 

An  objection  is  urged  that  the  superior  court  erred  in  per- 
mitting Cox,  an  attorney  at  law,  to  testify  to  what  appellee 
said  to  him  in  respect  to  his  purpose  in  making  the  assign- 
juents,  conveyances,  etc.,  to  appellant.  The  objection  is  not 
"tenable.  No  matter  of  confidence,  as  between  appellee  and 
Cox,  was  testified  to.  Cox  was  the  attorney  of  appellant,  not 
of  appellee;  and  at  most,  the  case  is  not  different  from  Lynn 
V.  Lycrlc,  113  111.  128,  where  it  was  held  that  if  two  parties  go 
together  to  an  attorney,  and  make  statements  to  him  in  the 
presence  of  each  other,  they  are  not  confidential  communica- 
tions and  therefore  privileged. 

The  contention  that  the  court  erred  in  not  requiring  the 
^)arties  to  interplead  on  the  petition  of  Hutchinson  and  Luff 
is  not  tenable.  Hutchinson  and  Luff,  the  parties  injured,  if 
any,  by  that  ruling,  are  not  before  us.  They  neither  appealed 
nor  sued  out  a  writ  of  error.  We  can  only  consider  the  case 
as  it  was  before  the  appellate  court. 

The  judgment  of  the  appellate  court  is  reversed,  and  the 
<lccree  of  the  superior  court  is  affirmed.  Appellant  will  re- 
cover his  costs  in  the  appellate  court  as  well  as  in  this  court 
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to  be  taxed  on  the  certificate  of  the  clert  of  the  appellate 
court.  ^_ 

FRAtTDCTLENT     CONVEYANCES.  —  WhAT    ARE     FRAUDULENT    CONVEYANCES, 

AND  Instances  of:  Drigg's  A  Co.  's  Bank  v.  Norwood,  50  Ark.  42;  7  Am.  St. 
llep.  78,  and  note  82-84;  Ilai-perv.  Harper,  85  Ky.  160;  7  Am.  St.  Rep.  683, 
and  note  587;  note  to  28  Am.  Rep.  721-723.  Where  grantor  conveys  prop- 
erty for  a  meager  consideration  under  an  agreement  to  reconvey,  the  deed 
and  agreement  create  a  secret  trust  in  favor  of  the  grantor,  and  are  fraudu- 
lent as  against  grantor's  wife  in  her  suit  for  divorce  and  alimony,  when  the 
grantee  had  notice  at  the  time  of  the  facts  constituting  the  ground  for  di- 
vorce:  Weber  v.  Eothchikl,  15  Or.  385;  3  Am.  St.  Rep.  162,  and  note  168. 


Andrews  v.  Boedecker. 

[126  Illinois,  605.1 

Parties  Who  Co-operate  in  Doing  Negligent  Act  Causing  Injury 
ARE  Liable,  either  jointly  or  severally,  for  the  damage  thereby  occa- 
sioned. 

Liability  of  Master  for  Negligence  of  Servant.  —  One  whose  servants 
by  his  direction  pile  lumber,  part  of  it  without  assistance,  and  the  re- 
mainder of  it  with  the  voluntary  and  gratuitous  assistance  of  a  tliird 
party,  in  so  unskillful  and  unsafe  a  manner  that  it  falls  upon  and  kills  a 
person,  without  any  negligence  or  want  of  care  on  the  part  of  the  latter, 
is  liable  for  the  injury,  whether  the  party  who  assisted  in  piling  a 
portion  of  the  lumber  was  or  was  not  his  servant. 

Case  brought  by  Mary  Boedecker,  administratrix  of  Henry 
J.  Boedecker,  deceased,  to  recover  damages  for  the  death  of 
her  intestate.  Teamsters  in  the  employ  of  Andrews  piled 
lumber  belonging  to  him,  part  of  it  without  assistance,  and 
the  remainder  with  the  voluntary  and  gratuitous  assistance  of 
one  Honey.  The  lumber  was  piled  in  so  negligent,  careless, 
and  unsafe  a  manner  that  it  fell  over  upon  the  adjoining  lot, 
and  caused  the  death  of  the  deceased.  Other  facts  are  stated 
in  the  opinion. 

Lyman  M.  Paine,  for  the  appellant. 

George  W.  Stanford,  for  the  appellee. 

Baker,  J.  All  controverted  questions  of  fact  in  the  case 
are  settled  in  favor  of  appellee  by  the  verdict  of  the  jury  and 
the  judgment  of  affirmance  in  the  appellate  court.  The 
grounds  upon  which  a  reversal  is  now  asked  are,  that  the  first 
and  second  instructions  for  appellee  were  erroneous,  and  that 
it  was  error  to  refuse  the  third  instruction  tendered  by  appel- 
lant. 
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In  said  first  instruction,  the  court  instructed  the  jury,  in 
substiincc,  that  if  the  teamsters  of  appellant,  by  direction  of 
appellant,  hauled  the  lumber  which  slid  over  and  upon  the 
deceased  to  the  premises  used  and  occupied  as  and  for  a  dry- 
kiln  and  place  for  piling  and  handling  such  lumber,  and  that 
such  teamsters  unloaded  and  piled  a  portion  of  such  lumber 
without  the  assistance  of  others,  and  unloaded  and  piled  the 
balance  of  such  lumber  with  the  voluntary  and  gratuitous  as- 
sistance of  the  witness  Honey,  and  if  such  lumber  was  piled 
by  such  persons  in  an  unskillful  and  unsafe  way  and  manner, 
and  by  reason  of  such  unskillful  and  unsafe  piling  of  such 
lumber  the  same  fell  over  and  upon  the  deceased,  and  killed 
him,  without  any  negligence  or  want  of  ordinary  care  on  his 
part,  then  the  defendant  was  guilty.  The  instruction  proceeds 
upon  tiic  hypothesis  that  the  teamsters  of  appellant  unloaded 
and  piled  a  portion  of  the  lumber  without  the  assistance  of 
others,  and  unloaded  and  piled  the  residue  of  it  with  the  as- 
sistance of  Honey.  Upon  the  hypothesis  stated,  the  acts  of 
unloading  and  piling  a  portion  of  the  lumber  were  the  acts  of 
appellant,  by  his  teamsters  and  servants;  and  the  acts  of  un- 
loading and  piling  the  other  portion  were  the  joint  acts  of 
Honey  and  of  appellant,  by  his  same  teamsters  and  servants. 
Parties  who  act  in  concert,  and  co-operate  in  doing  a  negli- 
gent act  which  causes  an  injury,  are  liable,  either  jointly  or 
severally,  to  the  person  injured,  for  the  damage  thereby  occa- 
sioned. The  theoretical  case  stated  in  the  instruction  was 
supported  by  the  evidence,  and  it  imposed  a  clear  legal  lia- 
bility upon  appellant,  regardless  of  the  fact  whether  Honey  is 
or  is  not  to  be  regarded  as  having  been  his  servant,  volunteer 
or  otherwise,  in  the  transactions  involved  in  the  suit.  We  see 
no  valid  objection  to  the  instruction,  and  hold  it  was  not  error 
to  give  it. 

The  relation  of  master  and  servant  existed  between  appel- 
lant and  his  teamsters,  and  it  was  within  the  scope  of  the  em- 
ployment of  the  latter  not  only  to  haul  the  lumber  to  the  yard, 
but  to  deliver  it  there,  the  platform  being  full,  by  unloading 
and  piling  it  upon  the  ground.  This  being  so,  and  it  being 
immaterial  whether  Honey  was  or  was  not  a  servant  of  appel- 
lant, the  rulings  of  the  trial  court  in  refusing  the  third  in- 
struction asked  by  appellant,  and  giving  the  second  instruction 
for  appellee,  and  without  reference  to  the  question  of  the 
propriety  of  such  rulings,  affords  no  ground  for  reversal,  as 
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whatever  was  the  relation  of  Honey  to  appellant,  the  rule  of 
respondeat  superior  was  applicable  to  the  case. 

Wo  find  no  manifest  error  in  the  case.  The  judgment  of 
the  appellate  court  is  affirmed. 

Master  and  Servant.  —  The  Test  of  Liability  of  a  Master  for  thr 
Acts  op  his  Servant:  Note  to  Water-works  Co.  v.  Hubbard,  7  Am.  St.  Rep, 
37;  Morris  v.  Brown,  111  N.  Y.  318;  7  Am.  St.  Rep.  751,  and  uote  759,  7C0; 
uote  to  Blake  v.  Ferris,  55  Am.  Dec.  317-321;  notes  to  Ware  v.  B.  <fc  L.  Ca- 
nal Co.,  35  Id.  192-201;  Kansas  City  etc.  R.  R.  Co.  v.  Kelly,  59  Am.  Rep. 
601-604. 

Joint  Tort-feasors  are  Jointly  Liable  for  Injuries  Which  Resolt 
FROM  their  Concurrent  Negligence:  Klauder  v.  McOratk,  35  Pa.  St.  ]28j 
78  Am.  Dec.  329;  and  elaborate  notes  to  Creed  v.  Hartmann,  86  Id.  348;  Naoi- 
gaU(m  etc.  Co.  v.  Richards,  98  Id.  212. 
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Confession  of  Judgment  upon  Warrant  of  Attorney  in  Action  o^ 
Forcible  Entry  and  Detainer  is  not  authorized  under  the  law  of 
Illinois.  In  this  action,  which  is  a  special  statutory  proceeding,  sum- 
mary in  its  nature,  and  in  derogation  of  the  common  law,  the  statute 
conferring  jurisdiction  must  be  strictly  pursued  in  the  method  of  pro- 
cedure prescribed  by  it,  or  the  jurisdiction  will  fail  to  attach,  and  tho 
proceeding  be  coram  non  judice  and  void. 

Parties  cannot,  by  Contract,  Vary  Procedure  in  Courts  of  Justice 
prescribed  by  the  statute.  A  landlord  cannot,  therefore,  by  exacting 
from  his  tenant  a  power  of  attorney  in  his  lease,  obtain  the  right  to  an 
immediate  judgmeut  without  having  demanded  possession  or  having  pro- 
cess issued  or  served,  or  to  an  immedate  writ  of  restitution,  where  the 
statute  provides  that  in  forcible  entry  and  detainer  a  demand  for  pos- 
session must  be  made  upon  the  tenant  before  the  commencement  of  the 
action,  a  complaint  in  writing  be  filed  before  summons  issues,  service 
of  summons  be  made  in  a  manner  different  from  the  service  in  other 
actions  at  law,  and  in  case  of  judgment,  that  no  writ  of  restitution  be 
issued  in  any  case  until  the  expiration  of  five  days. 

CJourt  of  Record  Derives  its  Authority  Wholly  from  Statute  in 
Forcible  Detainer  Proceeding,  and  does  not  proceed  therein  by 
virtue  of  its  power  as  a  court  of  general  jurisdiction.  In  such  pro- 
ceeding, it  is  to  be  treated  as  a  court  of  special  and  limited  jurisdiction^ 
and  a  confession  of  judgment  upon  a  warrant  of  attorney  in  it  is  as  ir- 
regular and  unauthorized  as  it  would  be  in  a  justice's  court. 

Appeal  from  the  appellate  court  of  the  first  district.  The 
appellant  filed  in  the  superior  court  of  Cook  County  a  verified 
complaint  in  forcible  detainer,  alleging  that  he  was  entitled 
to  the  possession  of  certain  premises  in  said  county,  and  that 
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tlio  appellee  unlawfully  withheld  from  him  the  possession 
thereof.    With  the  complaint  was  filed  an  affidavit  stating  that 
tlio  appellee  was  unlawfully  holding  said  premises  after  the 
expiration  of  a  certain  lease.      He  also  filed  with  the  com- 
plaint a  lease  of  the  premises,  tho  execution  of  which  was 
duly  proved  hy  ailidavit,  containing  a  covenant  on  the  part  of 
thti  lessee  of  said  premises  to  surrender  possession  thereof  to 
the  lessor  at  the  expiration  of  tho  term,  and  also  a  warrant  of 
attorney  authorizing  any  attorney  of  any  court  of  record,  for 
the  lessee,  and  in  his  name  and  stead,  to  appear  in  any  court 
of  record,  at  any  time  after  default  or  failure  by  the  appellee 
in  the  performance  of  any  of  the  covenants  of  the  lease,  to 
waive  the  issuing  and  service  of  process,  and  to  file  a  cognovit 
and  confession  of  judgment  for  the  possession  of  the  whole  of 
the  demised  premises,  and  for  costs  of  suit,  in  an  action  of 
forcible  entry  and  detainer  or  forcible  detainer,  in  favor  of  the 
lessor  and   against  the  lessee,  and  a  waiver  and  release  in 
writing  of  all  errors  in  entering  such  action  and  judgment; 
and  a  consent  in  writing  that  a  writ  of  restitution  might  be 
issued  and  executed  immediately,  the  lessee  expressly  agree- 
ing to  release  all  errors  and  defects  whatever  in  entering  such 
action  or  judgment,  or  any  proceeding  therein  enforcing  or 
concerning  the  same.     There  was  also  filed  a  cognovit,  in  ac- 
cordance with  the  terms  of  the  warrant  of  attorney,  confessing 
judgment  in  favor  of  the  appellant  and  against  the  appellee, 
for  the  possession  of  said  premises,  in  an  action  of  forcible  de- 
tainer, and  consenting  to  the  immediate  issuing  and  execution 
of  a  writ  of  restitution,  and  waiving  and  releasing  all  errors 
that  might  intervene  in  the  entry  of  judgment  or  the  issuing 
or  execution  of  said  writ.     Upon  the  filing  of  said  papers  in 
the  superior  court,  judgment  was  entered  in  favor  of  the  ap- 
pellant and   against  the   appellee  for  the  possession  of  the 
premises,  and  for  costs,  and  the  writ  of  restitution  was  imme- 
diately issued.     The  appellee  thereupon  moved  to  quash  the 
v/rit  and  to  vacate  said  judgment,  offering  certain  evidence  in 
support  of  his  motion;  but  said  motion  was  overruled.     The 
appellate  court,  on  appea!,  reversed   said  judgment  without 
remanding  the  cause  for  further  proceedings,  and  gave  the 
appellant  .i  certificate  that  the  case  involved  questions  of  law 
of  such  importance,  on  account  of  principal  and  collateral  in- 
terests, that  it  should  be  passed  upon  by  the  supreme  court, 
and  the  appellant  brought  the  record  here  by  appeal.     The 
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following  opinion  was  filed  by  the  appellate  court  in  deciding 
the  case:  — 

"MoRAN,  P.  J.  The  complaint  filed  in  the  court  below  con- 
tained allegations  sufficient  to  entitle  appellee  to  the  remedy- 
sought  under  the  forcible  entry  and  detainer  act.  In  this  re- 
spect, this  case  differs  from  the  case  of  Burns  v.  Nash,  23  111. 
App.  552,  decided  by  this  court.  The  sole  question  for  us  ta 
determine  on  the  record  is,  whether  the  superior  court  ob- 
tained jurisdiction  of  the  person  of  the  appellant  by  means  of 
the  filing  of  the  cognovit  in  pursuance  of  the  warrant  of  attor- 
ney contained  in  the  lease. 

"It  is  contended  by  counsel  for  appellee  that  a  warrant  of 
attorney  to  confess  judgnient  is  a  familiar  common-law  secu- 
rity, and  cases  are  cited  which,  it  is  asserted,  show  that  it 
was  the  practice  at  common  law  to  enter  judgments  in  eject- 
ment upon  confession  under  a  warrant  of  attorney,  and  that 
the  practice  has  also  obtained  in  Pennsylvania  and  been  sus- 
tained by  the  supreme  court  of  that  state.  There  is  some 
misapprehension  as  to  the  practice  at  common  law.  There 
were  at  common  law,  besides  the  judgment  by  default,  twa 
methods  of  obtaining  judgment  without  trial, — one  by  a  con- 
fession of  judgment  under  a  warrant  of  attorney,  and  the  other 
upon  a  cognovit  actionem,  signed  by  the  defendant  in  the  ac- 
tion. 

"The  warrant  of  attorney  authorized  the  attorney  named 
tlierein  to  appear  for  the  defendant  and  receive  a  declaration 
in  an  action  for  debt,  and  to  confess  the  action  or  suffer  judg- 
ment by  nil  elicit,  or  otherwise,  to  pass.  'A  warrant  of  attor- 
ney,' says  Chitty,  'is  more  frequently  given  independeuLly  of 
any  action,  and  very  generally  is  prospective  security,  and 
although  at  the  time  it  is  executed,  nothing  is  due  from  the 
party.  It  is  in  that  respect  a  convenient  collateral  security 
to  bankers  and  others,  in  consideration  of  their  agreeing  to 
make  pecuniary  advances,  or  to  suffer  a  customer  to  over- 
draw his  account':  o  Chitty's  General  Practice,  669. 

"The  cognovit  actionem  was  not  an  authority  given  before 
the  action  commenced,  but  was  a  confession  signed  by  the 
defendant  after  the  process  was  issued.  'When  a  writ  has 
already  been  issued  against  a  defendant,  a  cognovit  actionem, 
or  in  other  words,  a  written  confession  of  the  action,  sub- 
scribed by  the  defendant,  but  not  sealed,  and  authorizing  the 
plaintiff  to  sign  judgment  and  issue  execution  for  a  named 
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€um,  is  a  very  usual  mode  of  saving  the  expenses  of  further 
proceedings  in  the  action':  3  Chitty's  General  Practice,  664. 
Kow,  two  at  least  of  the  cases  cited  by  counsel  to  show  that 
confession  of  judgment  was  permitted  in  ejectment  are  cases 
in  which  the  judgments  were  entered  on  a  cognovit  actionem. 

"  In  Doc  dcvi.  Locke  v.  Franklin,  7  Taunt.  9,  the  plaintifif 
obtained  from  the  defendants  in  possession  a  cognovit  of  the 
action,  and  a  retraxit  of  the  plea,  so  that  not  only  was  there 
no  warrant  of  attorney  to  appear  and  confess,  but  the  defend- 
ants who  did  confess  the  action  were  already  in  court  by  ser- 
vice of  process,  and  also  by  plea  filed.  Doe  dcm.  Rees  v. 
IIowcll,  12  Ad.  &  E.  696,  was  also  a  case  where  the  defendant 
signed  a  cognovit  confessing  the  action.  These  cases  give  no 
support  to  the  contention  that  a  warrant  of  attorney  to  appear 
and  confess  judgment  was  a  recognized  mode  of  procedure  in 
ejectment  at  common  law. 

"  Kingston  v.  Kingston,  1  Dowl.,  N.  S.,  263,  appears  to  have 
been  a  rule  nisi  to  set  aside  a  judgment  entered  upon  a  war- 
rant of  attorney  in  an  action  of  ejectment,  for  the  reason  that 
there  was  no  attestation  clause  to  the  warrant  of  attorney  in 
conformity  with  the  statute  then  recently  enacted.  Patte- 
6on,  J.,  held  that  the  statute  had  no  application  to  actions  in 
ejectment,  and  in  that  was  clearly  w'rong,  as  the  same  stat- 
ute was  held  applicable  to  actions  of  ejectment  in  Doe  dem. 
Rees  v.  Howell,  supra,  where  the  question  was  decided  by  four 
of  the  judges  of  the  court  of  king's  bench.  The  point  as  to 
the  right  to  enter  the  judgment  under  a  warrant  of  attorney 
was  not  raised  in  the  case,  but  the  implication  that  it  was  a 
recognized  practice  which  might  be  drawn  from  the  fact  that 
the  point  was  not  made  is  negatived  in  the  subsequent  case  of 
Beaumont  v.  Beaumont,  2  Dowl.,  N.  S.,  972,  where,  in  moving 
for  leave  to  enter  a  judgment  on  a  w  arrant  of  attorney  author- 
izing the  landlord  to  sign  judgment  in  ejectment  upon  the  de- 
termination of  the  tenancy  by  notice  to  quit,  counsel  admitted 
that  no  case  of  a  similar  description  was  to  be  found  in  the 
books,  but  contended  that  there  could  be  no  objection  to  such 
a  warrant  of  attorney.  Coleridge,  J.,  said:  '  If  a  i)nrty  enters 
into  such  an  agreement,  I  see  no  reason  why  it  should  i.ot  be 
enforced,'  but  for  lack  of  a  sufficient  affidavit,  no  judgment 
was  entered  in  the  case,  and  therefore  it  is  no  precedent,  but 
it  shows  that  as  late  as  1843  no  such  practice  had  obtained 
in  Enf;land.  The  fact  that  no  reference  to  sucli  a  method  of 
proceeding  in  ejectment  is  found  in  works    on  common-law 
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practice  (so  far  as  wc  have  been  able  to  examine)  goes  tc 
show  pretty  conclusively  that  such  a  practice  was  unknown 
to  the  courts  and  to  the  profession. 

"  It  appears  from  the  cases  in  Pennsylvania  that  there  if 
known  in  that  state  a  practice  of  entering  what  are  termed 
'amicable  actions/  and  that  such  actions  and  judgments  by 
confession  in  them  may  be  entered  by  the  court  on  agreement 
by  the  parties:  McCalmont  v.  City  of  Philadelphia,  13  Serg.  & 
R.  190;  Cook  v.  Gilbert,  8  Id.  567.  In  Flanegan  v.  City  oj 
Philadelpliia,  51  Pa.  St.  491,  the  lease  provided  that  it  might 
be  terminated  on  the  violation  of  any  covenant,  by  a  notice  of 
five  days,  and  that  on  such  termination,  any  attorney  might 
sign  an  agreement  for  entering  an  amicable  action  in  eject- 
ment against  the  lessee.  Such  an  action  was  entered,  and 
judgment  confessed,  and  on  motion  to  set  it  aside  on  the 
ground  that  it  was  not  entered  in  compliance  with  a  rule  of 
court  governing  the  entry  of  judgments  on  warrants  of  attor- 
ney, the  court  said:  'It  nowhere  appears  in  this  record  that 
the  confession  by  the  attorney  of  the  defendant  was  in  pur- 
suance of  a  warrant  of  attorney.  The  amicable  action  and 
confession  of  judgment  is  according  to  ancient  and  estab- 
lished practice  existing  before  the  act  of  1806,  as  well  as 
eince.' 

"The  practice  seems  to  be  peculiar  to  the  state  of  Penn- 
sylvania; at  least  our  attention  has  not  been  called  to  a  similar 
practice  elsewhere.  Wc  do  not  think  it  can  be  regarded  as 
establishing  the  proposition  that  the  practice  of  confessing 
judgment  upon  warrant  of  attorney  and  without  process  having 
been  issued  obtained  at  common  law  in  actions  of  ejectment. 
In  Secrist  v.  Zimmerman,  55  Pa.  St.  446,  cited  by  counsel, 
there  was  no  warrant  of  attorney,  and  no  question  of  a  con- 
fession on  a  warrant  of  attorney  made  or  decided  in  the  case. 
The  action  of  ejectment  was  brought  against  the  defendant 
for  the  land,  and  a  3'ear  after  its  commencement  the  defendant 
confessed  judgment  to  the  plaintifT  for  the  land  in  dispute  and 
costs.  The  court  held  the  judgment  conclusive  as  to  the  par- 
ties and  their  privies,  on  the  ground  that  the  most  important 
interests,  not  only  of  property  and  liberty,  but  of  life  itself,  are 
luibitually  concluded,  judicially,  by  solemn  confession  made 
by  the  party  in  interest  in  the  face  of  a  court  of  justice.  Tlie 
confession  of  which  the  court  is  speaking  in  that  case  was 
made  in  open  court,  in  the  face  of  the  court  after  service  of 
process,  and  it  has  never  been  doubted  tliat  such  a  confession 
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would  authorize  the  judgment,  and  probably  no  one  would  say 
that  sucli  :i  confession  would  not  be  good  in  a  forcible  de- 
tainer case. 

"An  examination  of  all  the  cases  counsel  have  been  able  to 
find  seems  to  us  to  confirm  what  was  said  by  this  court  in 
Burns  V.  Na><h,  supra,  that  'the  practice  of  entering  judgment 
by  confession  upon  warrant  of  attorney,  without  process,  in 
actions  of  tort,  did  not  obtain,  and  there  is  no  precedent  for 
it  at  common  law.' 

"The  practice  of  entering  judgments  in  debt  on  warrants  of 
attorney  is  very  old,  —  so  old  that  the  date  of  its  origin  is  un- 
known. Chitty  says:  'How  or  when  this  peculiar  security 
for  a  debt  authorizing  a  creditor,  as  it  were  per  saltum,  to  sign 
a  judgment  and  issue  execution,  without  even  issuing  a  writ, 
was  first  invented,  does  not  appear,  but  it  has  now  become 
one  of  the  most  usual  collateral  securities  on  loans  of  money 
or  contracts  to  pay  an  annuity  and  for  debts,  but  usually 
accompanied  with  some  other  deed  or  security':  2  Chitty 's 
General  Practice,  334. 

"It  was  early  found  that  unconscionable  advantage  was 
taken  of  debtors  by  creditors  by  means  of  such  warrants  of 
attorney,  obtained  when  the  debt  was  incurred,  and  when  the 
debtor  was  hopeful,  and  executed  with  harshness  against  him 
in  the  hour  of  liis  distress,  and  the  courts  were  compelled  to 
prescribe  rules,  and  Parliament  to  enact  statutes,  to  limit  the 
operation  of  such  warrants,  and  restrain  the  injustice  to  which 
the  use  of  them  frequently  gave  rise. 

"But  if  it  were  established  that  confessions  of  judgments 
upon  warrants  of  attorney  obtained  as  a  practice  at  common 
law  in  an  action  of  ejectment,  or  in  other  actions  in  form  of 
tort,  it  would  not  authorize  the  practice  in  an  action  of  forcible 
entry  and  detainer  under  the  law  of  this  state.  This  action 
is  a  special  statutory  proceeding,  summary  in  its  nature,  and 
in  derogation  of  the  common  law,  and  it  is  a  rule  of  universal 
application  in  such  actions,  that  the  statute  conferring  juris- 
diction must  be  strictly  pursued  in  the  method  of  procedure 
prescriU'd  by  it,  or  the  jurisdiction  will  fail  to  attach,  and  the 
proceeding  be  coram  non  jvdirc  and  void:  l)avii<  v.  Davis,  115 
I*;i.  St.  2G1 ;  Ijiirns  v.  Xasli.  ."^vpra,  and  oases  there  cited. 

"While  forcible  entry  and  detainer  is  a  civil  proceeding  lor 
ifstitntion,  it  is  based  upon  and  has  by  modern  legislation 
been  evolved  from  the  English  forcible  entry  and  detainer, 
which  was  a  criminal  proceeding  merely.     Ejectment,  from 
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its  slow  progress,  was  an  inadequate  remedy  to  a  landlord, 
and  the  legislature  provided  the  summary  remedy  by  which  a 
speedy  recovery  of  possession  may  be  secured;  but  to  prevent 
hasty  action  and  to  secure  tenants  and  their  families  from  the 
danger  and  inconvenience  of  being  forcibly  ejected  without 
notice  and  reasonable  time  for  preparation,  certain  safeguards 
were  provided  by  the  statute.  A  demand  for  possession  is 
required  to  be  made  upon  the  tenant  before  the  commence- 
ment of  the  action,  a  complaint  in  writing  must  be  filed  before 
summons  issues,  service  of  the  summons  is  to  be  made  in  a 
manner  dififerent  from  the  service  in  other  actions  at  law,  and 
if  judgment  is  rendered  against  the  tenant,  the  statute  pro- 
vides that  'no  writ  of  restitution  shall  be  issued  in  any  case 
until  the  expiration  of  five  days.' 

"There  is  in  the  statute  a  policy  discoverable,  as  was  said 
by  Mr.  Justice  McAllister  in  Burns  v.  Nash,  supra,  'based  upon 
humane  considerations  of  oppression  and  hardships  which 
might  ensue,  if  families,  in  any  kind  of  weather,  and  at  any 
time  of  day  or  night,  be  forcibly  ejected  from  their  homes  with 
all  their  effects,  without  notice  or  warning,'  which  forbids  the 
conclusion  that  a  landlord,  by  exacting  from  his  tenant  a 
power  of  attorney  in  his  lease,  can  obtain  the  right  to  an  im- 
mediate judgment  without  having  demanded  possession  or 
having  process  issued  or  served,  and  to  an  immediate  writ  of 
restitution,  and  to  avail  himself  of  the  remedy  against  his 
tenant  furnished  by  a  statute  every  provision  of  which  with 
reference  to  procedure  he  has  set  aside  by  contract,  and  thus 
to  proceed  to  the  ejection  of  the  occupants  and  the  recovery 
of  possession  'by  leaps,'  as  the  creditor  was  enabled  by  a 
similar  warrant  to  sign  judgment  and  issue  execution  against 
his  debtor  at  common  law,  without  afibrding  an  opportunity 
to  the  tenant  of  raising  any  objection  or  making  any  defense. 
What  wrong  might  be  perpetrated  were  such  a  practice  to  be 
established  is  illustrated  by  the  operation  of  the  'amicable 
ejectment'  proceeding  in  Pennsylvania,  as  shown  in  Gross- 
man^s  Appeal,  102  Pa.  St.  137,  where  after  the  death  of  the 
lessee,  and  the  acceptance  of  a  month's  rent  in  advance  from 
the  widow,  and  before  the  expiration  of  the  month,  the  land- 
lord, on  an  unfounded  rumor  that  the  widow  had  assigned  the 
lease,  and  thus  broken  the  covenant  against  assignment,  con- 
fessed a  judgment  against  the  dead  man  under  the  terms  of 
the  lease,  and  without  previous  notice  of  the  judgment  or  exe- 
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cution,  the  widow  and  heirs  were  dispoBseesed  *at  the  early 
hour  of  eight  o'clock  in  the  morning  in  February.' 

"  Whatever  may  be  thought  of  the  public  policy  of  Buch  a 
practice,  it  cannot  be  ingrafted  upon  our  forcible  detainer  pro- 
ceeding without  the  consent  of  the  legislature.  The  act  pro- 
vides a  new  remedy,  and  the  course  of  procedure  to  obtain  it, 
and  no  remedy  or  mode  of  procedure  can  be  pursued,  except 
that  directed  by  the  act.  '  If  the  act  has  prescribed  the  rem- 
edy for  the  party  aggrieved,  and  the  mode  of  prosecution,  all 
other  remedies  and  modes  are  excluded ':  Millar  v.  Taylor,  4 
Burr.  23,  24;  Smith  v.  LocJcwood,  13  Barb.  217. 

''  Parties  cannot  by  their  contracts  vary  the  procedure  in 
courts  of  justice  prescribed  by  the  statute.  This  was  expressly 
decided  by  the  supreme  court  of  Iowa  in  a  case  which  we  con- 
eider  in  point,  and  decisive  of  the  question  under  consideration. 
A  judgment  was  entered  up  in  the  district  court  under  a  war- 
rant of  attorney  in  a  judgment  note  made  in  Pennsylvania 
which  authorized  any  attorney  in  any  court  of  record  within 
the  United  States  to  confess  judgment  against  the  maker  of 
the  note.  A  petition  was  filed  by  the  maker  of  the  note  to 
have  the  judgment  declared  void,  and  the  court  so  ordered. 
On  appeal,  the  supreme  court  said:  'It  is  claimed  by  appel- 
lant that  the  principles  of  the  common  law  authorizing  a  war- 
rant of  attorney  to  confess  judgment  are  in  force  in  this  state, 
and  that  the  provisions  of  our  code  respecting  the  recovery  of 
judgment  by  action  are  merely  cumulative.  We  do  not  think 
this  position  is  correct.  The  whole  subject  of  recovery  and  ren- 
dition of  judgment  is  fully  reviewed  in  the  code,  and  the  course 
to  be  pursued  in  obtaining  judgment  is  specifically  pointed 

out A  confession  of  judgment  pertains  to  the  remedy. 

A  party  seeking  to  enforce  here  a  contract  made  in  another 
state  must  do  so  in  accordance  witli  the  laws  of  the  state. 
Parties  cannot  by  contract  made  in  another  state  ingraft  upon 
our  procedure  here  remedies  which  our  laws  do  not  contem- 
plate nor  authorize':  Hamilton  \.  Schoenhcrgcr,  47  Iowa,  ."85. 

'^ A  fortiori,  parties  within  the  state  cannot,  by  contract,  in- 
graft upon  the  procedure  prescribed  for  a  summary  proceed- 
ing a  remedy  or  practice  not  warranted  by  the  statute.  While 
parties,  by  consent,  may  waive  rights,  Uiey  cannot  tluis  amend 
the  law.  A  fundamental  requi.'tstc  to  the  validity  of  a  judg- 
ment is,  that  the  court  should  liave  jurisdiction  of  the  subject- 
matter  and  of  the  parties.  A  judgment  against  a  defendant 
who  has  not  been  served  at  all  with  i)rocess,  and  who  has  not 
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appeared,  is  a  nullity.  The  record  shows  no  process  to  the 
defendant,  and  no  appearance  by  him,  but  shows  a  departure 
from  the  course  specifically  pointed  out  by  the  statute,  and 
an  attempt  to  give  jurisdiction  of  the  defendant,  and  enter 
judgment  against  him  in  a  manner  which  the  statute  does  not 
contemplate  nor  authorize.  A  confession  of  judgment  upon 
a  warrant  of  attorney  in  an  action  of  forcible  detainer  in  a 
court  of  record  is  as  irregular  and  unauthorized  as  it  would 
be  in  a  justice's  court.  Such  court  of  record  does  not  proceed 
in  forcible  detainer  by  virtue  of  its  power  as  a  court  of  general 
jurisdiction,  but  derives  its  authority  wholly  from  the  statute, 
and  in  such  proceeding  is,  therefore,  to  be  treated  as  a  court 
of  special  and  limited  jurisdiction:  Cowen  and  Hill's  notes  to 
Phillips  on  Evidence,  946;  Burns  v.  Nash,  supra.  A  court  of 
special  and  limited  jurisdiction,  like  a  justice's  court,  has  no 
authority  to  enter  a  judgment  by  confession  on  a  warrant  of 
attorney,  even  in  a  case  where  such  judgment  would  be  au- 
thorized in  a  court  of  record  by  the  common  law:  Alherty  \. 
Dawson,  1  Binn.  105. 

"From  no  point  of  view  are  wc  able  to  sustain  the  authority 
of  the  court  to  enter  the  judgment  appealed  from.  We  have 
carefully  examined  the  question,  and  re-examined  the  views 
expressed  in  the  opinion  of  Mr.  Justice  McAllister  in  Burns  v. 
Nash,  supra,  and  such  re-examination  has  tended  to  confirm 
us  in  the  position  there  announced.  The  court  had  no  power 
to  enter  the  judgment  in  this  form  of  proceeding  on  the  war- 
rant of  attorney  contained  in  the  lease,  and  the  judgment  is, 
therefore,  coram  nonjudice  and  void,  and  must  be  reversed." 

Williams  and  Thompson,  for  the  appellant. 

Moses  and  Newman,  for  the  appellee. 

The  Court.  We  are  satisfied  with  and  adopt  the  foregoing 
opinion  of  the  appellate  court.  Counsel  for  the  appellant  have 
furnished  us  with  a  brief  criticising  both  the  conclusions  and 
reasoning  of  the  opinion  with  great  earnestness,  and  we  have 
carefully  examined  the  various  propositions  discussed  and 
authorities  cited,  in  the  light  of  the  suggestions  thus  made  by 
counsel,  and  after  having  fully  considered  the  case,  we  are 
disposed  to  concur  with  the  appellate  court  both  in  its  conclu- 
sions and  in  the  process  of  reasoning  by  which  those  conclu- 
sions are  reached. 

The  judgment  of  the  appellate  court  will  therefore  be  af- 
firmed. 
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Ckaio,  C.  J.,  dclirered  a  dissenting  opinion,  in  which  Wilkin  and  Ma- 
grnder,  JJ.,  concurred.  Ho  said  forcible  detainer  is  a  mere  civil  proceed- 
ing, and  not  an  action  of  tort:  liobiruon  v.  Crummer,  5  Gilm.  222.  If  it  be 
tmo  that  a  judgment  could  not,  at  common  law,  be  confessed  under  a  cog- 
novit in  forcible  detainer,  upon  the  ground  that  the  action  was  one  of  tort, 
that  fact  does  not  establish  the  doctrine  that  a  judgment  cannot  bo  entered 
under  a  cognovit  in  forcible  detainer  as  that  action  is  known  and  recognized 
nndor  the  Illinois  statute.  A  cognovit  to  confess  a  judgment  on  a  note,  bond, 
or  contract  for  a  debt  may  bo  given,  and  a  judgment  rendered  luxder  such  a 
cognovit  has  always  been  regarded  as  valid  and  binding.  If  binding  and 
obligatory  on  a  contract  to  pay  money,  why  not  on  a  contract  to  surrender 
possession  of  a  lot  or  tract  of  land?  The  judgment  grows  out  of  a  breach  of 
contract  in  this  case  as  in  the  other.  In  Fabri  v.  Bryan,  80  Til.  182,  it  was 
held  that  where  a  lease  contains  a  license  to  the  landlord  to  enter  into  posses- 
sion of  the  leased  premises  without  process  of  law  and  expel  and  remove  the 
tenant,  and  use  such  force  as  may  be  necessary  in  doing  so,  the  landlord  may 
enter  and  remove  the  tenant  after  the  expiration  of  the  term,  and  the  tenant 
cannot  maintain  an  action  of  trespass  against  him.  If,  as  held  in  that  case, 
the  tenant  can  lawfully  make  such  a  contract  under  which  the  landlord  may 
enter  and  remove  him,  what  principle  of  law  forbids  the  tenant  from  incor- 
porating in  a  lease  a  provision  under  which,  upon  default  of  surrendering  the 
possession  at  the  end  of  the  term,  a  judgment  for  possession  may  be  coo- 
fessed  in  a  court  of  competent  jurisdiction? 

FoROiBLK  Entry  and  Detainer.  —  Common  Law  Axtobds  No  Crvn. 
Remedy  against  One  Who,  having  the  Right,  Enters  Forcibly  another*! 
premises;  but  the  injured  party  must  resort  to  the  statutory  action  of  for- 
cible  entry  and  detainer:  Fuhr  v.  Dean,  2G  ^lo.  116;  69  Am.  Dec.  484. 

Whether  Parties  may,  by  their  Contracts  or  Stipcxations,  Make 
A  RiJLE  of  Evidence  by  Which  the  Courts  must  be  bound  in  litigation 
subsequently  arising  under  such  contract,  see  extended  note  to  Utter  v. 
Traveler'$  ln$.  Co.,  8  Am.  St.  Rep.  921-924. 
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Old  Colony  K  ailed  ad  Company  v.  Trtpp. 

L147  Massachusetts,  35.] 
A  Railway  Company  may  Grant  to  One  Peeson  the  Exclusive  Right 
or  Coming  upon  its  Grounds  to  Solicit  the  Patronage  of  Incom- 
ing Passengers,  with  respect  to  carrying  their  baggage  or  merchandise, 
and  may  exclude  all  other  persons  from  the  exercise  of  such  right,  not- 
withstanding a  provision  of  the  general  statutes  that  "  every  railroad 
corporation  shall  give  to  all  persons  or  companies  reasonable  and  equal 
terras,  facilities,  and  accommodations  for  the  transportation  of  them- 
selves, their  agents  and  servants,  and  of  any  merchandise  or  other 
property,  upon  its  railroad,  and  for  the  use  of  its  depot  and  other  build- 
ings and  grounds."  The  statute  applies  only  to  relations  between  rail- 
roads as  common  carriers  and  their  patrons. 

Action  of  tort.  The  wrong  complained  of  consisted  in  re- 
sorting to  the  grounds  of  the  plaintifif  and  obstructing  them, 
for  the  purpose  of  soliciting  patronage  from  incoming  passen- 
gers on  the  plaintiff's  road.  The  defendant  was  the  proprie- 
tor of  a  job-wagon,  and  for  several  years  he  and  others  had 
been  in  the  habit  of  soliciting  passengers  on  the  plaintiff's 
grounds,  to  ascertain  whether  they  had  any  merchandise  or 
baggage  which  they  wished  carried.  In  August,  1886,  the 
plaintiff,  by  contract,  granted  to  Porter  and  Sons  the  right  to 
solicit  such  patronage,  and  notified  the  defendant  and  others 
not  to  come  upon  their  ground  to  solicit  patronage.  The 
right  of  the  defendant  to  come  on  the  grounds  to  deliver  bag- 
gage or  merchandise,  or  to  take  it  away  when  previously  em- 
ployed by  any  person  to  do  so,  was  not  questioned;  but  the 
plaintiff  contended  that  he  had  no  right  to  come  there  to 
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solicit  patronage.  Tho  trial  judge  ordered  a  verdict  for  the 
plaintiff,  and  reported  the  case  for  the  decision  of  the  appel- 
late  court. 

J.  H.  Benton^  Jr.,  and  C.  W.  Sumner,  for  the  plaintiff. 

/.  M.  Day  and  H.  Kingman,  for  the  defendant. 

W.  Allen,  J.  Whatever  implied  license  the  defendant  may 
have  had  to  enter  the  plaintiff's  close  had  been  revoked  by 
the  regulations  made  by  the  plaintiff  for  the  management  of 
its  business  and  the  use  of  its  property  in  its  business.  The 
defendant  entered  under  a  claim  of  right,  and  can  justify  his 
entry  only  by  showing  a  right  superior  to  that  of  the  plaintiff. 
The  plaintiff  has  all  the  rights  of  an  owner  in  possession,  ex- 
cept such  as  are  inconsistent  with  the  public  use  for  which  it 
holds  its  franchise;  that  is,  with  its  duties  as  a  common  car- 
rier of  persons  and  merchandise.  As  concerns  the  case  at 
bar,  the  plaintiff  is  obliged  to  be  a  common  carrier  of  pas- 
sengers. It  is  its  duty  to  furnish  reasonable  facilities  and 
accommodations  for  the  use  of  all  persons  who  seek  for  trans- 
portation over  its  road.  It  provided  its  depot  for  the  use  ol 
persons  who  were  transported  on  its  cars  to  or  from  the  sta- 
tion, and  holds  it  for  that  use,  and  it  has  no  right  to  exclude 
from  it  persons  seeking  access  to  it  for  the  use  for  which  it 
was  intended  and  is  maintained.  It  can  subject  the  use  to 
rules  and  regulations,  but  by  statute,  if  not  by  common  law, 
the  regulations  must  be  such  as  to  secure  reasonable  and 
equal  use  of  the  premises  to  all  having  such  right  to  use  them: 
See  Pub.  Stats.,  c.  112,  sec.  188;  Fitchhurg  R.  R.  Co.  v.  Gage, 
12  Gray,  393;  Spofford  v.  Boston  etc.  R.  R.  Co.,  128  Mass.  326. 
The  station  was  a  passenger  station.  Passengers  taking  and 
leaving  the  cars  at  the  station,  and  persons  setting  down  pas- 
sengers or  delivering  merchandise  or  baggage  for  transporta- 
tion from  the  station,  or  taking  up  passengers  or  receiving 
merchandise  that  had  been  transported  to  the  station,  had  a 
right  to  use  the  station  buildings  and  grounds,  superior  to  the 
right  of  the  plaintiff  to  exclusive  occupancy.  All  such  per- 
sons had  business  with  the  plaintiff,  which  it  was  bound  to 
attend  to  in  the  place  and  manner  which  it  had  provided  for 
all  who  had  like  business  with  it. 

Tlie  defendant  was  allowed  to  use  the  depot  for  any  busi- 
ness that  he  had  with  the  plaintiff.  But  he  had  no  business 
to  transact  with  the  plaintiff.  He  had  no  merchandise  or 
baggage  to  deliver  to  the  plaintiff,  or  to  receive  from  it.     His 
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purpose  was  to  use  the  depot  as  a  place  for  soliciting  contracts 
with  incoming  passengers  for  the  transportation  of  their  bag- 
gage. The  railroad  company  may  be  under  obligation  to  the 
passenger  to  see  that  he  has  reasonable  facilities  for  procuring 
transportation  for  himself  and  his  baggage  from  the  station 
where  his  transit  ends.  What  conveniences  shall  be  furnished 
to  passengers  within  the  station  for  that  purpose  is  a  matter 
wholly  between  them  and  the  company.  The  defendant  is  a 
stranger  both  to  the  plaintiff  and  to  its  passengers,  and  can 
claim  no  rights  against  the  plaintiff  to  the  use  of  its  station, 
either  in  his  own  right  or  in  the  right  of  passengers.  The 
fact  that  he  is  willing  to  assume  relations  with  any  passenger 
which  will  give  him  relations  with  the  plaintiff  involving  the 
right  to  use  the  depot  does  not  establish  such  relations  or  such 
right;  and  the  right  of  passengers  to  be  solicited  by  drivers  of 
hacks  and  job-wagons  is  not  such  as  to  give  to  all  such  drivers 
a  right  to  occupy  the  platforms  and  depots  of  railroads.  If 
such  right  exists,  it  exists,  under  the  statute,  equally  for  all, 
and  railroad  companies  are  obliged  to  admit  to  their  depots, 
not  only  persons  having  business  there  to  deliver  or  receive 
passengers  or  merchandise,  but  all  persons  seeking  such  busi- 
ness, and  to  furnish  reasonable  and  equal  facilities  and  con- 
veniences for  all  such. 

The  only  case  we  have  seen  which  seems  to  lend  any  coun- 
tenance to  the  position  that  a  railroad  company  has  no  right 
to  exclude  persons  from  occupying  its  depots  for  the  purpose 
of  soliciting  the  patronage  of  passengers  is  Markham  v.  Brown, 
8  N.  H.  523,  31  Am.  Dec.  209,  in  which  it  was  held  that  an 
inn-holder  had  no  right  to  exclude  from  his  inn  a  stage-driver 
who  entered  it  to  solicit  guests  to  patronize  his  stage,  in  oppo- 
sition to  a  driver  of  a  rival  line,  who  had  been  admitted  for  a 
like  purpose.  It  was  said  to  rest  upon  the  right  of  the  pas- 
sengers, rather  than  that  of  the  driver.  However  it  may  be 
with  a  guest  at  an  inn,  we  do  not  think  that  passengers  in  a 
railroad  depot  have  such  possession  of  or  right  in  the  prem- 
ises as  will  give  to  carriers  of  baggage  soliciting  their  patron- 
age an  implied  license  to  enter,  irrevocable  by  the  railroad 
company.  Barney  v.  Oyster  Bay  etc.  Steamboat  Co.,  67  N.  Y. 
801,  and  Jencks  v.  Colevian,  2  Sum.  221,  are  cases  directly  ia 
point.  See  also  Commonwealth  v.  Power,  7  Met.  596;  41  Am. 
Dec.  465;  and  Harris  v.  Stevens,  31  Vt.  79;  73  Am.  Dec.  337. 

It  is  argued  that  the  statute  gave  to  the  defendant  the  same 
right  to  enter  upon  and  use  the  buildings  and  platforms  of  the 
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plaintifT  which  the  plaintiflf  gavo  to  Porter  aud  Sons.  The 
plaintiff  made  a  contract  with  Porter  and  Sons  to  do  all  the 
service  required  by  incoming  passengers  in  receiving  from  the 
plaintiff  and  delivering  in  the  town  baggage  and  merchandise 
brought  by  them,  and  prohibited  the  defendant  and  all  other 
owners  of  job-wagons  from  entering  the  station  for  the  purpose 
of  soliciting  from  passengers  the  carriage  of  their  baggage 
and  merchandise,  but  allowed  them  to  enter  for  the  purpose 
of  delivering  baggage  or  merchandise,  or  of  receiving  any  for 
which  they  had  orders.  Section  188  of  the  Public  Statutes, 
chapter  112,  is  in  these  words:  "Every  railroad  corporation 
shall  give  to  all  persons  or  companies  reasonable  and  equal 
terms,  facilities,  and  accommodations  for  the  transportation 
of  themselves,  their  agents  and  servants,  and  of  any  merchan- 
dise and  other  property,  upon  its  railroad,  and  for  the  use  of 
its  depot  and  other  buildings  and  grounds;  and  at  any  point 
where  its  railroad  connects  with  another  railroad,  reasonable 
and  equal  terms  and  facilities  of  interchange."  A  penalty  is 
prescribed  in  section  191  for  violations  of  the  statute. 

The  statute,  in  providing  that  a  railroad  corporation  shall 
give  to  all  persons  equal  facilities  for  the  use  of  its  depots, 
obviously  means  a  use  of  right.  It  does  not  intend  to  pre- 
scribe who  shall  have  the  use  of  the  depot,  but  to  provide  that 
all  who  have  the  right  to  use  it  shall  be  furnished  by  the  rail- 
road company  with  equal  conveniences.  The  statute  applies 
only  to  relations  between  railroads  as  common  carriers  and 
their  patrons.  It  does  not  enact  that  a  license  given  by  a 
railroad  company  to  a  stranger  shall  be  a  license  to  all  the 
world.  If  a  railroad  company  allows  a  person  to  sell  refresh- 
ments or  newspapers  in  its  depots,  or  to  cultivate  flowers  on 
its  station  grounds,  the  statute  does  not  extend  the  same  right 
to  all  persons.  If  a  railroad  company,  for  the  convenience  of 
its  passengers,  allows  a  baggage  expressman  to  travel  in  its 
cars  to  solicit  the  carriage  of  the  baggage  of  passengers,  or  to 
keep  a  stand  in  its  depots  for  receiving  orders  from  passen- 
gers, the  statute  does  not  require  it  to  furnish  equal  facilities 
and  conveniences  to  all  persons.  The  fact  that  the  defendant, 
as  the  owner  of  a  job-wagon,  is  a  common  carrier  gives  him 
no  special  right  under  the  statute;  it  only  shows  that  it  is 
possible  for  him  to  perform  for  passengers  the  service  which 
ho  wishes  to  solicit  of  them. 

The  English  railway  and  canal  traffic  act  (17  &  18  Vict.,  c. 
81)  requires  every  railway  and  canal  company  to  afford  all 
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reasonable  facilities  for  traffic,  and  provides  that  "  no  such 
company  shall  make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  or  in  favor  of  any  particular  person  or 
company,  or  any  particular  description  of  traffic,  in  any  re- 
spect whatsoever."  Marriott  v.  London  etc.  R'y  Co.,  1  Com.  B., 
N.  S.,  499,  was  under  this  statute.  The  complaint  was,  that 
the  omnibus  of  Marriott,  in  which  he  brought  passengers  to 
the  railroad,  was  excluded  by  the  railway  company  from  its 
station  grounds,  when  other  omnibuses  which  brought  passen- 
gers were  admitted.  An  injunction  was  ordered.  Beadell  v. 
Eastern  Counties  R'y  Co.,  2  Id.  509,  was  a  complaint,  under 
the  statute,  that  the  railway  company  refused  to  allow  the 
complainant  to  ply  for  passengers  at  its  station,  it  having 
granted  the  exclusive  right  of  taking  up  passengers  within  the 
station  to  one  Clark.  The  respondent  allowed  the  complain- 
ant's cabs  to  enter  the  station  for  the  purpose  of  putting  down 
passengers,  and  then  required  him  to  leave  the  yard.  An 
injunction  was  refused.  One  ground  on  which  the  case  was 
distinguished  from  Marriott's  was,  that  the  complainant  was 
allowed  to  enter  the  yard  to  set  down  passengers,  and  was 
only  prohibited  from  remaining  to  ply  for  passengers:  See  also 
Painter  v.  London  etc.  R'y  Co.,  2  Id.  702;  Barker  v.  Midland 
R'y  Co.,  18  Com.  B.  46.  Besides  Marriott's  case,  supra.  In  re 
Palmer  and  London  etc.  R'y  Co.,  L.  R.  6  Com.  P.  194,  and  Par- 
kinson  v.  Great  Western  R'y,  Id.  554,  are  cases  in  which  in- 
junctions were  granted  under  the  statute:  in  the  former  case, 
for  refusing  to  admit  vans  containing  goods  to  the  station-yard 
for  delivery  to  the  railway  company  for  transportation  by  it; 
in  the  latter  case,  for  refusing  to  deliver  at  the  station,  to  a 
carrier  authorized  to  receive  them,  goods  which  had  been 
transported  on  the  railroad. 

We  have  not  been  referred  to  any  decision  or  dictum  in 
England  or  in  this  country  that  a  common  carrier  of  passen- 
gers and  their  baggage  to  and  from  a  railroad  station  has  any 
right,  without  the  consent  of  the  railroad  company,  to  use  the 
grounds,  buildings,  and  platforms  of  the  station  for  the  pur- 
pose of  soliciting  the  patronage  of  passengers,  or  that  a  regu- 
lation of  the  company  which  allows  such  use  by  particular 
persons  and  denies  it  to  others  violates  any  right  of  the  latter. 
Cases  at  common  law  or  under  statutes  to  determine  whether 
railroad  companies  in  particular  instances  gave  equal  terms 
and  facilities  to  different  parties  to  whom  they  furnished  trans- 
portation and  with  whom  they  dealt  as  common  carriers,  have 
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no  bearing  on  the  case  at  bar.  The  defendant,  in  his  business 
of  solicitor  of  the  patronage  of  passengers,  held  no  relations 
with  the  plaintifif  as  a  common  carrier,  and  had  no  right  to 
use  its  station  grounds  and  buildings.  A  majority  of  the  court 
are  of  the  opinion  that  there  should  be  judgment  on  the  ver- 
dict. 

Field,  J. ,  wrote  a  dissenting  opinion,  which  met  the  concurrence  of  the 
chief  justice  and  Justice  Dovens.  They  contended  that  the  grant  in  the 
statute  of  "  reasonable  and  equal  terms,  facilities,  and  accommodations  "  was 
not  accompanied  with  any  declaration  that  the  persons  to  whom  the  privi- 
ilcgea  were  assured  should  be  the  owners  of  the  things  to  bo  transported,  nor 
was  the  grant  limited  to  the  delivery  of  merchandise  to  be  transported  by 
the  corporation.  The  general  right  of  a  railway  corporation  to  exclude  from 
its  depot  and  grounds  all  persons  haviag  no  business  with  it  was  not  denied; 
but  tho  right  to  admit  one  common  carrier  and  at  the  samo  time  to  exclude 
others  was  resisted,  because  "tho  effect  of  such  a  regulation  would  be  to  en- 
able a  railroad  corporation  largely  to  control  tho  transportation  of  passengers 
and  merchandise  beyond  its  own  line,  and  to  establish  a  monopoly  not  granted 
by  its  charter,  which  might  bo  solely  for  its  own  benefit,  and  not  for  the  ben 
efit  of  the  public. " 

A  Railway  Company  has  thb  Right  to  Eject  forcibly  from  its  prem- 
ises a  hotel-runner  who  comes  there  to  solicit  patronage  for  his  hotel  in  vio- 
lation of  a  regulation  of  the  company  of  which  ho  has  knowledge:  Landrigan 
V.  State,  31  Ark.  50;  25  Am.  Rep.  547;  and  may  exclude  competing  vehicles 
from  the  habitual  and  continuous  use  of  its  track:  Citizens'  Coach  Co.  v.  Cam- 
den Horse  R.  R.  Co.,  33  N.  J.  Eq.  267;  36  Am.  Rep.  542. 
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Statu: K  of  Limitations  of  Massachusetts  does  not  Run  vs  Favor  of 
One  Who  has  never  been  a  Re.sident  of  the  state,  when  the  plain- 
tiff is  also  a  non-resident  against  whom  no  statute  of  limitations  has  run 
in  tho  state  where  he  resides  and  where  the  cause  of  action  accrued,  al- 
though tho  statute  of  limitations  of  a  third  state,  to  which  the  defendant 
h;i3  removed,  protects  him  from  suit  there. 

Attachment  of  Property  may  be  Effectual  in  a  State  wherein  Per- 
sonal Service  of  Process  on  the  Defendant  cannot  be  had. 

Attachment,  What  Subject  to.  —  A  Draft  Lssued  by  the  Authority 
of  the  United  SrATE.s,  and  payable  at  its  sub-treasury,  may  be  reached 
by  a  bill  in  equity,  authorized  by  tho  statutes  of  Massachusetts,  although 
the  payee  cannot  be  personally  served  with  process  within  the  state,  i. 
the  draft  is  in  the  possession  of  a  person  in  the  state  on  whom  process  is 
served. 

Dbatt  Payable  to  Order  may  be  Attached  is  Equity,  in  the  hands  of 
a  third  peraOn  who  has  a  lien  thereon,  though  it  has  not  been  indorsed, 
and  tho  court  has  no  means  to  compel  its  indorsement.  Tho  court  is,  by 
statute,  vested  with  power  to  devise  meanj  to  reach  and  apply  the  prop- 
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erty,  and  in  any  order  it  may  make,  it  will  recognize  and  protect  the 
lien  of  the  holder  of  the  draft. 

GOVlSRNME>fT    OP    THE    UNITED    STATES,    A3  A  PaKTY  TO  A  DrAFT  OR  CON- 

IRACT,  ia  like  a  private  party,  except  so  far  as  it  regulates  by  law  it» 
liability.  As  a  party  to  negotiable  paper,  the  responsibility  which  it 
assumes  is  the  same  as  that  assumed  by  a  private  person. 
One  in  whose  Hands  a  Draft  on  a  Sub-treasitky  op  the  Unted  States 
IS  Attached  becomes  answerable  to  the  plaintiff  for  the  amount  thereof, 
if  he  permits  or  procures  it  to  be  thereafter  indorsed  and  paid  in  con- 
tempt of  the  authority  of  the  court  under  whose  process  it  was  attached 
in  his  hands. 

Bill  in  equity  to  reach  a  draft  on  the  treasury  of  the 
United  States,  payable  to  the  order  of  the  defendant  Randall^ 
and  in  the  custody  of  the  defendant  Manning.  Randall  be- 
ing a  resident  of  the  state  of  New  York,  service  on  him  was 
made  by  publication.  He  appeared  specially,  and  demurred 
to  the  bill  for  want  of  jurisdiction.  The  demurrer  was  over- 
ruled. On  February  4,  1885,  an  injunction  issued,  and  was 
served  on  Manning,  while  the  draft  was  in  his  possession, 
though  not  indorsed  by  Randall.  This  injunction  forbade 
Manning  from  delivering  the  draft.  He  disobeyed  itj  had  the 
draft  indorsed  by  Randall,  presented  for  payment,  and  paid. 

E.  P.  Pay  son  and  W.  E.  Spear ,  for  the  plaintiff. 

C.  Cowley,  for  the  defendants. 

Devens,  J.  The  defendant  Randall  is  not  entitled  to  a  de- 
fense by  virtue  of  our  statute  of  limitations  against  the  promis- 
sory note  now  held  by  the  plaintiff,  upon  the  ground  that  the 
bill  was  not  brought  within  six  years  from  the  time  the  cause 
of  action  accrued.  He  is  not,  and  never  has  been,  an  inhabi- 
tant of  this  state,  and  our  statute  never  began  to  run  in  his 
favor.  No  personal  service  has  been  made  upon  him,  but  a 
suit  against  him,  with  an  effectual  attachment  of  his  property 
in  this  state,  or  of  his  goods,  effects,  or  credits  here  situate  in 
the  hands  of  others,  by  trustee  process,  or  proceeding  similar 
to  that  in  the  case  at  bar,  would  be  binding  upon  him  to  the 
extent  to  which  property  was  attached  or  sequestered,  suffi- 
cient notice  having  been  given  to  him  by  publication  or  other- 
wise of  its  pendency:  Putnam  v.  DilcCj  13  Gray,  535. 

It  is  the  contention  of  the  defendant  Randall  (who  has 
appeared  specially)  that  the  plaintiff  is  within  the  disability 
imposed  by  the  statute  of  1880,  chapter  98  (Pub.  Stats., 
c.  197,  sec.  11),  which  provides  that  "no  action  shall  be 
brought  by  any  person  whose  cause  of  action  has  been  barred 


668  McCann  v.  Randall.  [Mass. 

by  the  laws  of  any  state,  territory,  or  country,  while  he  has 
resided  therein."  He  urges  that  the  note  in  suit  is  now  out- 
lawed as  against  the  plaintiff  by  the  statutes  of  Maine  (in 
which  state  the  plaintiflf  resided  when  the  note  was  given,  and 
ivhere  he  has  ever  since  resided),  unless  the  defendant  Ran- 
dall should  return  within  the  limits  of  that  state,  and  that 
there  is  and  can  bo  no  presumption  that  he  will  so  return. 
It  is  found  as  a  fact  that  Randall  made  the  note  in  suit  on 
January  18,  1869,  he  being  then  a  resident  of  the  state  of 
Maine;  that  on  November  1,  1874,  he  removed  his  residence 
and  domicile  to  the  state  of  New  York,  where  he  has  resided 
continuously,  and  that  since  that  time  he  has  never  been  in 
the  state  of  Maine.  It  is  further  found  that,  by  the  laws  of 
Maine,  suits  upon  promissory  notes  must  be  brought  within 
six  years  after  the  cause  of  action  accrued,  and  suits  brought 
after  the  expiration  of  said  six  years  are  barred,  except  that 
"  if  a  person  is  absent  from  and  resides  out  of  the  state  after  a 
cause  of  action  lias  accrued  against  him,  the  time  of  his  ab- 
sence shall  not  be  taken  as  a  part  of  the  time  limited  for  the 
commencement  of  the  action  ":  R.  S.  Me.,  1883,  c.  81,  sec.  103. 
Upon  this  evidence,  the  presiding  judge  was  justified  in  find- 
ing as  a  fact  that  the  plaintiflf's  claim  was  not  barred  by  the 
statutes  of  Maine. 

By  the  departure  of  the  defendant  Randall  from  Maine,  and 
his  residence  elsewhere,  the  statute  of  limitations  ceased  to 
run  in  his  favor  and  against  the  plaintifi".  This  has  prevented 
the  outlawry  of  the  note,  and  so  far  as  the  statutes  of  Maine 
are  before  us,  we  cannot  see  why  an  action  might  not  now  be 
maintained  by  the  plaintiff  against  Randall  in  that  state,  if 
he  could  find  property  there  to  attach,  and  thus  enable  the 
court  to  obtain  jurisdiction  in  the  absence  of  Randall  person- 
ally. When  this  bill  was  brought,  any  action  by  the  plaintiff 
in  the  courts  of  New  York  was  there  barred,  as  the  statute  of 
limitations  of  that  state  is  found  to  exist,  Randall  having  re- 
sided there  more  than  six  years.  But  as  the  plaintiff  never 
resided  in  New  York,  his  action  against  Randall  is  not  barred 
by  the  law  of  any  state  or  country  while  the  plaintiff  has 
resided  therein,  which  is  the  condition  provided  by  our  own 
statute  that  would  prevent  his  maintaining  an  action  in  this 
commonwealth. 

It  is  contended  that  the  draft  mentioned  in  the  plaintiff's 
bill  is  not  of  the  property,  or  goods,  effects,  or  credits,  or  of 
any  right,  title,  or  interest,  of  the  defendant  Randall,  and  that 
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neither  it  nor  its  proceeds  can  be  reached  by  this  proceeding 
in  the  nature  of  an  equitable  trustee  process,  or  otherwise. 
We  proceed  to  consider  this  question  without  regard  to  the 
character  of  the  draft,  which  was  one  issued  by  the  authority 
of  the  United  States,  and  payable  to  the  order  of  Randall  at 
the  sub-treasury  of  the  United  States  in  Boston.  The  draft 
was  itself  in  the  actual  custody  of  the  defenda,nt  Manning, 
who  was  entitled  to  a  lien  upon  the  same  and  its  proceeds, 
for  certain  services  and  disbursements.  This  lien  was  for  a 
smaller  amount  than  the  draft,  and  Randall  was  entitled  to 
the  overplus. 

It  will  be  unnecessary  to  consider  what  would  be  the  powers 
of  the  superior  court  under  the  general  equity  jurisdiction  con- 
ferred upon  it  by  the  statute  of  1883,  chapter  223,  as  the  case 
at  bar  comes  within  the  express  provisions  of  the  Public 
Statutes,  chapter  151,  section  2,  clause  11,  which  permit  "bills 
by  creditors  to  reach  and  apply,  in  pajonent  of  a  debt,  any 
property,  right,  title,  or  interest,  legal  or  equitable,  of  a  debtor 
within  this  state,  which  cannot  be  come  at  to  be  attached  or 
taken  on  execution  in  a  suit  at  law  against  such  debtor."  This 
clause  was  amended  by  the  statute  of  1884,  chapter  225,  the 
purpose  of  the  amendment  being  to  extend  its  construction  ta 
certain  cases  to  which  it  had  been  held  that  it  did  not  apply; 
and  its  intention,  when  taken  in  connection  with  the  Public 
Statutes,  chapter  151,  section  2,  is  seen  to  be  to  make  "  any 
property  of  a  debtor"  applicable  to  the  payments  of  his  debts, 
whether  he  is  personally  within  the  jurisdiction  or  not.  That 
the  right  or  property  of  Randall  in  the  treasury  draft  could 
not  be  come  at  to  be  attached  or  taken  on  execution  will  be 
conceded,  and  the  property,  title,  or  interest  of  Randall  therein 
is  of  the  same  character  as  that  which  has  been  repeatedly 
held  to  make  the  actual  holder  in  whose  custody  such  securi- 
ties are  found  liable  to  this  process  as  the  equitable  trustee  of 
the  party  sued. 

While  notes,  drafts,  etc.,  are  often  said  to  be  evidences  of  debt 
rather  than  the  debts  themselves,  they  represent  the  debts, 
and  the  right  to  collect  such  debts  is  by  means  of  them  trans- 
ferred from  one  to  another.  Under  the  clause  of  the  statute  of 
frauds  relating  to  contracts  for  the  sale  of  goods,  wares,  and 
merchandise,  it  has  been  held  that  contracts  for  the  saie  of 
notes  were  included:  Baldwin  v.  Williavis,  3  Met.  365,  367. 
Such  securities  are  themselves  the  subjects  of  common  sale 
and  barter,  have   a  market  value,  are  intended  to  be  trans- 
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ferable,  and  when  transferred,  to  convey  the  debts  secured 
in  a  \'i8iblo  and  tangible  form:  Somerby  v.  Buntin,  118  Mass. 
279;  19  Am.  Rep.  459.  The  cases  in  which  it  has  been 
decided  that  the  possessor  of  promissory  notes,  signed  by 
third  persons,  in  which  a  debtor  against  whom  suit  had  been 
brought  had  a  valuable  interest,  might  bo  held  by  the  equi- 
table trustee  process  to  apply  them,  when  collected,  to  the 
payment  of  the  creditor's  debt,  are  quite  numerous:  Davis  v. 
Werden,  13  Gray,  305;  Moody  v.  Gay,  15  Id.  457;  Crompton 
V.  Anthony,  13  Allen,  33;  Barry  v.  Abbot,  100  Mass.  396.  "  The 
plaintiff,"  says  Mr.  Justice  Bigelow  in  Davis  v.  Werden,  supra, 
in  speaking  of  the  statute  of  1851,  chapter  206,  on  which  the 
clause  we  are  considering  is  founded,  "  has  a  claim  against 
one  of  the  defendants,  who  resides  out  of  the  commonwealth, 
and  who  is  the  owner  of  choses  in  action  which  are  in  the 
hands  of  an  agent  residing  here.  This  is  the  exact  case  pro- 
vided for  in  the  statute."  If  the  possessor  of  the  notes  has 
himself  had  a  just  claim  or  lien  upon  them,  or  the  proceeds  to 
be  derived  from  them,  on  the  most  obvious  principles  of  jus- 
tice this  claim  or  lien  has  been  provided  for  in  any  decree 
that  has  been  made  as  to  the  application  of  them:  Silloway  v. 
Columbia  Ins.  Co.,  8  Gray,  199;  Barry  v.  Abbot,  supra.  Nor 
can  it  be  important  that  the  party  liable  on  the  note  is  not  a 
resident  of  this  state,  or  served  with  process.  While  the 
remedy  of  the  creditor  may  be  less  convenient  or  perhaps  less 
effectual  on  this  account,  he  should  not  therefore  lose  the 
benefit  he  is  entitled  to  by  reason  of  the  possession  in  a  third 
person's  hands,  in  this  state,  of  a  valuable  security  in  which 
his  debtor  has  a  property  or  interest,  even  if  such  security 
must  be  realized  or  suit  brought  upon  it  without  the  state. 

The  defendants  contend  that  as  no  personal  service  was 
made  upon  Randall,  and  as  he  is  not  before  the  court  except 
as  he  has  specially  appeared  to  object  to  the  jurisdiction,  there 
can  be  no  assignment  or  transfer  of  any  right  or  property 
which  he  may  have  in  the  draft.  The  draft,  although  negoti- 
able in  form,  had  not  been  indorsed  by  him,  but  delivery  of  it 
to  Manning,  or  the  possession  of  it  by  him  with  Randall's  con- 
sent, operated  as  an  equitable  assignment  of  it.  It  is  true  that 
no  order  could  have  been  passed  which  would  compel  Randall 
personally  to  indorse  it,  but  means  are,  by  necessary  implica- 
tion from  the  statute,  to  be  found  by  which  the  cn^lilor  should 
obtain  tiic  bonofit  of  it;  whether  by  an  order  appropriating  it 
to  thf  IxMicfit  of  the  creditor  by  sequestration  to  his  use,  by  a 


May,  1888.]  McCann  v.  Randall.  671 

sale  on  execution,  by  a  sale  with  a  transfer  thereof  by  an  order 
made  by  authority  of  this  court,  or  by  a  trustee  specially  or- 
dered to  transfer  it,  or  perhaps  by  an  order  that  the  property 
shall  be  held  until  the  debtor  shall  himself  (even  if  not  per- 
sonally within  the  jurisdiction  of  the  court)  consent  to  apply 
it  to  the  payment  of  his  creditor,  we  need  not  now  determine. 
The  property  sought  to  be  reached  and  applied  is  to  be  so  ap- 
propriated by  ''  means,"  to  use  the  phrase  of  the  statute, 
"  within  the  ordinary  procedure  of  the  court."  In  any  order 
relating  to  such  application,  proper  provision  would  be  made 
for  the  just  claim  which  the  defendant  Manning  had  upon  it: 
Grew  V.  Breed,  12  Met.  363,  370;  46  Am.  Dec.  687;  Robinson 
V.  Robinson,  9  Gray,  447,  450;  69  Am.  Dec.  301 ;  Norton  v. 
Piscataqua  Ins.  Co.,  Ill  Mass.  532,  535;  Walsh  v.  Walsh,  116 
Id.  377,  382;  17  Am.  Rep.  162,  Felch  v.  Hooper,  119  Mass.  52; 
Perry  on  Trusts,  820  a;  Daniel  on  Negotiable  Instruments,  sec. 
741. 

It  is  further  urged,  that  as  the  draft  in  question  was  one 
drawn  by  the  treasurer  of  the  United  States  upon  the  sub- 
treasury  in  Boston,  and  was  what  is  known  as  a  treasury 
draft,  there  could  be  no  appropriation  of  it,  by  any  legal  pro- 
ceeding, to  the  benefit  of  the  creditor.  The  proposition  mainly 
relied  on  is,  that  as  the  government  of  the  United  States 
could  not  be  sued  as  the  sovereign  power,  and  that  as  the 
assistant  treasurer,  upon  whom  the  draft  was  drawn  at  Boston, 
had  he  seen  fit  to  refuse  to  recognize  the  judicial  transfer  of 
the  draft,  in  whatever  form  made,  could  not  have  been  com- 
pelled by  any  order  of  this  court  to  pay  the  money  due  there- 
on, there  could  be  no  transfer  of  it,  or  of  Randall's  right 
therein.  The  government  of  the  United  States,  as  a  party  to 
a  contract,  agreement,  trust,  bond,  or  instrument,  as  a  note, 
draft,  or  order,  is  like  a  private  party,  except  so  far  as  it  regu- 
lates by  law  its  liability.  It  may  make,  and  has  made,  many 
contracts  with  it  unassignable,  sometimes  partially,  sometimes 
entirely  so,  as  its  own  convenience  seemed  to  dictate,  in  the 
administration  of  public  afi"airs,  although  even  in  these  cases 
transfers  by  operation  of  law,  by  assignment  to  creditors,  by 
will,  or  by  descent,  have  usually  been  recognized  as  consti- 
tuting sufficient  assignment  of  the  claim  or  contract:  Milnor 
v.  Metz,  16  Pet.  221,  222;  Envin  v.  United  States,  97  U.  S. 
392;   Goodman  v.  usiblack,  102  Id.  556. 

When  the  United  States  becomes  a  party  to  negotiable 
paper,  whether  note,  bill  of  exchange,  or  draft,  the  responsi- 
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bility  which  it  assumes  is  the  same  as  that  assumed  by  any 
private  person.  It  cannot,  indeed,  be  sued  except  as  it  con- 
sents to  be,  and  it  may  not  be  possible  to  reach  and  control 
its  officers  by  the  sam(!  processes  that  may  be  applied  to  pri- 
vate individuals.  It  was  held  in  the  celebrated  case  of  The 
Floyd  Acceptances,  7  Wall.  666,  that  the  government  of  the 
United  States  had  the  right  to  use  bills  of  exchange  for  the 
purpose  of  conducting  its  operations,  as  an  appropriate  means, 
and  that  it  was  bound  by  the  same  principles  that  govern 
individuals  in  their  relations  to  such  paper.  The  only  im- 
portant question  was,  whether  Mr.  Floyd,  the  Secretary  of  War, 
had  authority  as  the  agent  of  the  United  States,  by  virtue  of 
his  office,  to  accept  the  bills  drawn  upon  him.  In  Bank  of 
Republic  V.  Millardy  10  Wall.  152,  where  the  question  was 
whether  the  holder  of  a  bank  check  could  sue  the  bank  under 
the  circumstances  stated,  the  court  remark:  "It  is  hardly 
necessary  to  say  that  the  check  in  question  having  been 
drawn  on  a  public  depositary,  by  an  officer  of  the  govern- 
ment, in  favor  of  a  public  creditor,  cannot  change  the  rights 
of  the  parties  to  this  suit.  The  check  was  commercial  pape* 
and  subject  to  the  laws  which  govern  such  paper,  and  it  can 
make  no  difference  whether  the  parties  to  it  are  private  per- 
sons or  public  agents."  This  is  but  a  restatement  of  what  had 
been  often  previously  decided :  United  States  v.  Bank  of  Metrop- 
olis, 15  Pet.  377,  392;  Walker  v.  Smith,  21  How.  579;  Pennsyl- 
vania V.  Wheeling  Bridge,  13  Id.  518,  560;  Pierce  v.  United 
States,  7  Ct.  of  CI.  65,  68. 

A  suit  to  compel  the  assignment  of  a  bond  or  other  security 
of  a  state  in  no  way  affects  the  sovereignty  of  such  state:  Pin- 
gree  v.  Coffin,  12  Gray,  288,  321.  That  the  draft  in  the  case  at 
bar  was  drawn  by  authority  of  law,  and  in  the  usual  course  of 
business,  cannot  be  disputed.  It  operated  as  a  payment  of 
Randall's  claim,  and  constituted  a  new  contract  with  the  gov- 
ernment, in  which  any  previous  claim  was  merged.  It  was 
valid  and  binding  on  the  United  States  in  the  hands  of  any 
bona  fide  holder  thereof  by  indorsement  for  a  valuable  consid- 
eration, whether  suit  could  have  been  brought  upon  it  or  not, 
as  commercial  bills  of  exchange  and  promissory  notes  are  be- 
tween individuals,  whatever  objections  there  may  have  been 
to  the  original  settlements  or  claims  on  which  they  were  issued: 
McKnifjht  v.  United  States,  13  Ct.  of  CI.  292,  305;  R.  S.  U.  S., 
sec.  308;  McKnight  v.  United  States,  98  U.  S.  179. 

The  claim  originally  held  by  the  defendant  Randall  wa* 
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not,  properly  speaking,  a  debt  due  from  the  United  States,  but 
arose  from  the  fact  that  the  United  States  held  certain  funds 
received  from  Great  Britain,  under  a  treaty  with  that  power, 
which  were  to  be  distributed,  through  appropriate  channels, 
to  those  who  had  suffered  from  depredations  upon  our  com- 
merce during  the  late  civil  war.  This  in  no  way  affected  the 
character  of  the  draft,  which  was  given  in  pursuance  of  an 
adjudication  in  favor  of  Randall  by  the  court  of  commission- 
ers of  Alabama  claims.  Even  before  merger  in  the  draft,  the 
equitable  interest  in  such  a  claim  would  have  passed  to  an 
assignee  in  bankruptcy:  Leonard  v.  Nye,  125  Mass.  455.  It 
cannot  be  assumed  that  the  assistant  treasurer  of  the  United 
States  would  have  disregarded  any  transfer  of  the  draft  by 
operation  of  law,  or  in  the  course  of  judicial  proceedings  con- 
ducted by  a  court  having  jurisdiction  over  the  person  of  the 
actual  holder  thereof,  who  was  in  possession  of  it  by  virtue  of 
his  relation  to  or  authority  from  Randall,  to  whose  order  it 
was  payable.  Nor,  had  payment  thereof  been  refused,  would 
the  transferee  have  been  remediless.  The  court  of  claims  of  the 
United  States  would  have  been  open  to  him,  and  it  has  the 
right,  under  the  statutes  which  give  it  jurisdiction  for  the  pur- 
pose, to  hear  and  determine  all  claims  "  founded  upon  any 
contract,  express  or  implied,  with  the  government  of  the 
United  States":  Milford  v.  Commonwealth,  144  Mass.  64,  and 
cases  cited. 

It  has  been  found  that  the  debt  was  actually  due  from 
Randall  to  the  plaintiff,  and  after  service  of  process  in  this 
case  upon  Manning,  and  after  service  of  an  injunction  upon 
him,  forbidding  its  transfer  to  Randall,  the  draft  being  at  that 
time  in  Boston,  the  amount  claimed  by  Manning  as  due  upon 
his  alleged  lien  was  settled  by  mutual  agreement,  and  the 
draft  was  sent  to  Randall  in  New  York,  and  was  there  indorsed 
by  him.  Payment  of  it  was  made  at  the  sub-treasury  in  Bos- 
ton thereafter,  and  the  amount  received  by  Randall,  or  hia 
agents,  was  the  sum  of  $1,852.21,  which  was  the  amount  due 
over  and  above  $793.81,  which  had  been  settled  as  the  amount 
of  Manning's  lien,  and  which  Manning  then  or  previously  re- 
ceived. As  the  rights  of  the  parties  were  fixed  at  the  time  of 
the  notice  of  the  lis  mota,  no  temporary  injunction  was  perhaps 
necessary  forbidding  any  transfer  of  property  until  the  final 
decree:  Maxwell  v.  Cochran,  136  Mass.  73,  74.  But  it  is  found 
that  the  indorsement  and  payment  of  the  draft  were  procured 
by  Manning  in  willful  disobedience  of  the  order  of  the  superior 
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•court,  and  in  contempt  of  its  lawful  authority.  Under  theBe 
•circumstances  he  has  incurred  a  liability  commensurate  with 
the  value  of  the  property  which  he  has  thus  succeeded  in  with- 
-drawing  from  the  control  of  the  court,  and  prevented  from 
being  applied  to  the  lawful  claims  of  Randall's  creditors. 
Proceedings  for  contempt  may  be  either  for  the  purpose  of  in- 
flicting punishment  upon  one  who  has  willfully  disobeyed  a 
lawful  order  of  the  court,  or  for  the  purpose  of  obtaining  the 
result  which  might  have  been  reached  by  the  enforcement  of 
its  decree  but  for  the  intervention  of  the  wrongful  act  of  the 
party  violating  its  order,  or  in  appropriate  cases  for  both  pur- 
poses: CartwrighVa  Case,  114  Mass.  230;  Maxwell  v.  Cochran, 
supra;  Stimpson  v.  Putnam,  41  Vt.  238;  Thweatt  v.  Gammell, 
-bQ  Ga.  98;  Matthews  v.  Spangenherg.  15  Fed.  Rep.  813. 

With  the  suit  brought  by  the  plaintiff  was  also  heard  one 
"brought  by  one  Willard,  under  precisely  similar  circumstances, 
which  for  that  reason  does  not  require  any  separate  considera- 
tion, as  there  was  no  dispute  between  the  plaintiff  and  Willard 
as  to  the  proportions  in  which  they  were  to  receive  the  fund  if 
it  was  appropriated  to  them. 

We  are  of  opinion  that  the  presiding  judge  in  the  superior 
court  rightfully  held  that  Manning  was  bound  to  make  up  and 
pay  to  the  plaintiff,  and  others  standing  in  like  relation,  the 
balance  of  the  draft  over  and  above  the  sum  of  $793.81,  namely, 
the  sum  of  $1,852.21,  with  interest  thereon  from  March  28, 
1885  (which  was  the  day  of  payment  of  the  draft),  to  the 
making  of  the  final  decree.  A  majority  of  the  court  is  of  the 
opinion  that  the  entry  should  be,  decree  affirmed. 


Field  and  W.  Allen,  JJ.,  dissented.  The  grounds  of  dissent  were,  that 
the  defendant  Randall,  whose  property  the  draft  was,  was  not  a  resident  or 
citizen  of  Massachusetts,  and  its  courts  were  therefore  without  jurisdiction 
to  render  any  personal  decree  against  him;  that  the  draft  was  issued  by  the 
United  States,  and  they  were  not  amenable  to  any  process  which  could  be 
issued  out  of  a  state  court;  that  the  draft  was  not  a  chattel  subject  to  execu- 
tion by  the  laws  of  Massachusetts,  and  that,  ai  its  owner  was  beyond  the 
jurisdiction  of  the  court,  it  had  no  power  to  compel  him  to  transfer  it  to  a 
receiver  or  trustee  to  subject  it  to  execution;  that  any  decree  which  the 
court  could  make  could  only  operate  in  personam,  and  under  the  decision  in 
Jlart  V.  Samson,  110  U.  S.  151,  could  not  even  operate  in  persoTutm,  because 
Ran  Jail,  the  owner,  was  not  within  the  stite. 

Attachment  AND  OAnsTSHMKNT.  —  A  Foreic.n  Copo ration  doinq  Bcsi- 
NEss  IN  Tui.s  State  may  be  Garnished  for  a  debt  duo  to  a  non-resident 
employee,  contracted  outside  this  state,  and  exempt  from  garnishment  in  the 
•ta:e  wlioro  defendant  and  iho  garnishee  redid'-.  Burlington  etc.  li.  li.  Co, 
V.  Thompson,  .31  Kan.  ISO;   17  -Ym.  Rep.  497.     An  attachment  may  be  levied 
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on  any  visible  or  tangible  effects  of  a  non-resident  debtor  in  his  actual  or 
constructive  possession:  Dorrier  v.  Masters,  83  Va.  459.  The  levy  of  the  at« 
tachment,  as  shown  by  the  officer's  return  on  a  non-resident's  property,  is 
the  very  foundation  of  a  suit  by  attachment  against  such  defendant,  and  if 
the  property  which  has  been  attached  is  not  that  of  defendant,  the  court  is 
without  jurisdiction:  Culbertson  v.  Stevens,  83  Id.  406. 

Statute  of  Limitations.  —  "Reside  without  the  State,"  in  Statu- 
tory Provision  that  the  statute  of  limitations  shall  not  run  in  favor  of  any 
one  during  the  time  he  shall  be  absent  from  and  reside  without  the  state, 
means  only  an  established  residence  or  home  without  the  state:  Bucknam  v. 
Tkom-pson,  38  Me.  171;  Gl  Am.  Dec.  237.  Under  the  construction  put  upon 
the  New  Hampshire  statute  of  limitations,  where  the  absence  of  a  party  from 
the  state  is  such  that  no  personal  service  can  be  had  upon  him,  the  statute 
does  not  run,  and  the  time  of  absence  must  be  deducted  from  the  time  named 
in  the  statute:  Ward  v.  Cole,  32  N.  H.  452;  64  Am.  Dec.  378.  The  Maine  stat- 
ute of  limitations  is  no  bar  to  an  action  in  that  state  upon  a  note  made  in 
another  state,  where  the  defendant  has  not  resided  in  Maine  since  the  date 
of  the  note:  Brown  v.  Nourse,  55  Me.  2.30;  86  Id.  406;  and  see  note  to  CooTcs 
Ex'r  V.  Holmes,  77  Am.  Dec.  550,  and  Ward  v.  Cole,  64  Id.  380,  for  the  cflFect  of 
temporary  .absence  from  the  state  upon  the  running  of  the  statute  of  limitations. 
The  New  York  statute  of  limitations  does  not  avail  a  debtor  who  was  absent 
from  the  state  while  the  claim  was  running:  Case  v.  Cushman,  3  Watts  &  S.  544; 
39  Am.  Dec.  47.  A  non-resident  of  the  state,  who  is  a  resident  of  one  of  the 
United  States,  is  not  barred  by  the  statute  of  limitations  in  an  action  of  eject- 
ment: Pancoastv.  Addison,  1  Har.  &  J.  350;  2  Am.  Dec.  520;  Forbes  v.  Foot,  2 
McCord,  331;  13  Am.  Dec.  732.  The  operation  of  the  statute  of  limitations 
upon  a  promissory  note  is  not,  under  Massachusetts  statutes,  suspended  by  the 
temporary  absence  of  the  maker  from  the  state,  but  only  by  an  absence  of  such 
a  character  as  works  a  change  of  his  domicile:  Slocum  v.  Biley,  145  Mass.  370. 
Where  a  defendant,  in  an  action  against  him  on  an  open  account,  relies  upon 
the  statute  of  limitations  for  a  defense,  he  must  establish  the  fact  that  he  has 
been  present  in  person  mthin  the  state  the  period  required  by  the  statute 
since  the  date  of  the  last  item  of  the  account,  and  prior  to  the  date  of  the 
commencement  of  the  suit  thereon:  Cordon  v.  Lanphear,  37  Kan.  431.  Where 
a  debtor  is  out  of  the  state  when  the  cause  of  action  accrues,  the  statute  of 
limitations  does  not  begin  to  run  till  he  returns  to  the  state  proposing  to 
make  it  his  residence;  and  where,  after  a  cause  of  action  accrues,  a  debtor 
leaves  the  state,  and  makes  his  residence  out  of  it,  the  time  of  absence  from 
the  state  will  not  be  taken  as  part  of  the  time  limited  for  the  commencement 
of  the  action;  and  where,  after  a  cause  of  action  has  accrued,  the  debtor 
leaves  the  state,  and  is  absent  for  a  year  or  more,  although  he  docs  not 
change  his  domicile,  the  time  of  his  absence  will  not  be  counted  on  a  plea  of 
the  statute  of  limitations;  and  where  the  debtor  was  a  non-resident  of  the 
state,  but  was  here  on  visits  of  a  day  or  two  each  year,  such  visits  will  not 
have  the  effect  of  setting  in  operation  the  statute  of  limitations,  and  the 
cause  of  action  will  not  b  j  barred,  although  more  than  the  time  required  to 
bar  it  has  elapsed  since  the  cause  of  action  accrued:  Armjield  v.  Moore,  97 
N.  C.  34. 
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[147  Massachcbbtts,  13(3.] 

Oarkier  of  Passkngkr  —  Rights  op  Intending  Pa&senger,  when  Cease.  — 
Ono  remaining  at  a  railroad  station  three  or  four  minutes  after  he  knows 
that  the  train  which  ho  wished  to  take  had  already  gone,  when  thete  wa» 
nothing  to  detain  him  except  bis  wish  to  take  a  street-car  which  would 
soon  arrive  at  such  station,  ceases  to  hare  the  rights  of  an  intending  pas- 
senger, and  cannot  recover  for  injuries  sustained  by  him  in  attempting 
to  leave  the  station  by  reafiou  of  the  station  door  being  closed,  the  sta- 
tion lights  put  out,  and  the  passage  by  which  he  endeavored  to  depart 
insufficiently  lighted. 

Tort  for  personal  injuries.  The  court  directed  a  judgment 
to  be  entered  for  the  defendants.     Plaintiff  excepted. 

N.  U.  Walker^  for  the  plaintiff*. 

0.  Putnam  and  T.  Riissell,  for  the  defendant. 

Devens,  J.  The  plaintiff  entered  the  waiting-room  of  the 
defendant's  station  in  Roxbury,  intending  to  take  the  last  even- 
ing train  for  Boston,  for  which  ono  of  two  friends  who  accom- 
panied him  had  informed  him  he  was  in  time.  In  fact,  it  had 
been  gone  some  fifteen  minutes.  With  his  friends,  the  plain- 
tiff remained  "  three  minutes,  or  something  like  that,"  as  he 
stated  on  cross-examination,  or  "  about  two  minutes,"  as  other 
witnesses  stated,  in  conversation  with  them.  The  station 
agent  was  there  clearing  up  the  station,  but  no  inquiries  were 
made  of  him  or  any  one  on  the  subject  of  the  train.  At  the 
end  of  this  time,  the  plaintiff  was  informed  by  his  friend  that 
the  last  train  to  Boston  had  gone,  and  that  he  would  have  to 
take  a  horse-car.  He  waited  "  a  minute  or  two,"  as  he  states 
in  his  examination  in  chief,  or  "  three  or  four  minutes,"  as  he 
states  in  his  cross-examination,  in  the  defendant's  station. 
He  further  testified:  "  I  was  waiting  for  a  horse-car  after  I 
found  the  train  had  gone;  I  did  not  go  there  for  a  horse-car." 
One  of  those  who  accompanied  him  states  that  after  being  in- 
formed that  the  only  way  the  plaintiff  could  get  into  Boston 
"was  to  take  the  horse-cars,"  adds,  "We  thought  wc  could  wait 
in  the  depot  until  one  came  along."  At  the  expiration  of  the 
time  which  the  plaintiff  had  waited,  after  being  informed  that 
the  last  train  had  gone,  whether  it  was  "ono  or  two  minutes," 
or  whether  it  was  "  three  or  four,"  he  determined  to  leave  the 
station.  He  then  found  that  the  door  leading  to  the  street,  by 
which  h  •  had  cnt<'red,was  locked,  and  he  crossed  the  waiting- 
room  to  go  out  by  the  door  leading  to  the  platform.     At  this 
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time,  the  lights  in  the  ticket-office  and  waiting-room  were  ex- 
tinguished, by  which  some  light  was  thrown  upon  the  door  or 
step  leading  to  the  platform,  which  platform  was  then  lighted 
by  an  electric  light  which  left  the  step  in  shadow.  There  was 
evidence  that  the  plaintiff  was  injured  by  reason  of  the  insuffi- 
cient light  on  this  step.  Whether  there  was  sufficient  evi- 
dence that  he  was  in  the  exercise  of  due  care,  as  he  stepped 
out  towards  the  platform,  was  in  dispute. 

It  is  the  contention  of  the  plaintiflf  that  he  was  on  the  prem- 
ises at  the  invitation  of  the  defendant,  and  that  the  company 
was  bound  to  see  that  its  premises  were  in  such  condition,  ia 
all  respects,  that  such  a  person,  in  the  exercise  of  ordinary  care, 
could  leave  them  without  injury,  and  that  this  extends  to  and 
embraces  proper  and  suitable  platforms,  steps,  and  walks,  as 
well  as  suitable  lights.  The  only  obligation  that  the  defend- 
ant could  have  been  under  to  the  plaintiff  was  that  which  it 
owed  to  one  intending  to  become  a  passenger  in  one  of  its 
trains,  who  would  have  a  right  to  use  the  waiting-room  for  a 
reasonable  time  before  the  arrival  of  the  expected  train,  or  to 
one  who  sought  information  as  to  the  time  of  departure  or  ar- 
rival of  trains  in  which  he  was  interested.  Admitting  that  as 
to  such  persons  there  was  a  duty  such  as  is  claimed  by  the 
plaintiff  owing  from  the  defendant,  by  reason  of  an  implied  in- 
vitation on  its  part  to  enter  the  waiting-room  in  which  the 
ticket-office  was  situated,  and  without  discussing  whether,  in 
view  of  the  fact  that  there  was  to  be  no  train  such  as  he  de- 
sired, and  that  he  remained  for  two  or  three  minutes  without 
making  any  inquiry,  the  plaintiff  could  up  to  the  time  that  he 
was  informed  that  there  was  no  train  such  as  he  desired,  be 
held  to  have  the  rights  of  an  intending  passenger,  or  of  a  per- 
son seeking  information,  we  are  of  opinion  that  after  that  time 
he  had  no  such  rights,  if  he  continued  to  remain  in  the  station 
after  he  had  full  opportunity  to  leave  it. 

While  the  defendant  could,  of  course,  do  him  no  wanton  in- 
jury, it  had  a  right  to  conduct  its  business  in  the  ordinary 
way,  without  regard  to  his  comfort  or  convenience.  When  he 
arrived  he  found  the  station-master  clearing  up  the  station, 
the  time  for  closing  it  had  arrived,  and  if  the  plaintiff  saw  fit 
to  linger,  the  defendant's  servant  had  a  right  to  proceed  to 
close  the  station  and  extinguish  the  lights.  There  was  ample 
time  for  him  to  have  retired  while  the  light  in  the  waiting- 
room  Avas  burning.  This  room  was  not  a  place  where  every 
one  might  resort  and  use  it  for  his  own  business,  and  he  could 
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uot  expect  that  it,  or  the  way  out  of  it,  would  be  kept  lighted 
until  the  arrival  of  the  horse-car  for  which,  as  he  states,  he 
waited.  Whether,  after  he  knew  that  there  was  no  railroad 
train  for  him,  he  is  to  be  considered  a  trespasser  or  a  mere 
licensee,  is  not  important.  He  could  have  no  higher  character 
than  the  latter.  There  was  no  allurement  or  inducement  held 
out  for  him  to  remain,  and  if  he  did  so,  it  was  at  his  own  risk. 
In  order  that  it  may  be  held  that  thereafter  the  defendant 
owed  any  duty  to  him,  it  should  be  shown,  not  merely  that  it 
or  its  servant  acquiesced  in  his  remaining,  and  permitted  it 
when  his  only  possible  business  had  been  concluded,  but  that 
it  was  in  accordance  with  their  invitation,  or  with  the  inten- 
tion and  design  with  which  the  waiting-room  was  prepared  to 
be  used.     Of  this  this  there  was  no  evidence. 

The  plaintiflf  urges  that  the  inquiry  should  have  been  sub- 
mitted to  the  jury,  as  a  question  of  fact,  whether  he  remained 
an  unreasonable  time,  or  for  an  unauthorized  purpose.  On  the 
plaintiff's  own  statement,  three  or  four  minutes  elapsed  before 
the  light  in  the  station  was  put  out,  and  during  this  time  ho 
had  remained  for  his  own  convenience.  Upon  these  facts  a 
verdict  that  he  had  remained  only  a  reasonable  time,  or  for  an 
authorized  purpose,  would  not  have  been  justified.  Nothing 
was  shown  to  have  been  done  willfully  or  wantonly  to  the  in- 
jury of  the  plaintiff,  and  upon  these  facts  the  presiding  judge 
properly  ruled  that  he  was  not  entitled  to  recover. 

In  this  view  of  the  case,  it  is  unnecessary  to  inquire  whether 
there  was  sufficient  evidence  that  the  plaintiff  himself  was  in 
the  exercise  of  due  care  in  the  manner  in  which  he  left  the 
station. 

Exceptions  overruled. 


Cakeiers  —  When  One  Ceases  to  be  a  Passenger.  —  Where  a  Rail- 
road Train  Ran  Past  a  Station,  and  a  passenger  for  such  station  got  oflf 
while  the  train  was  still  in  motion,  and  was  killed  by  another  train  while 
making  his  way  back  to  the  station,  he  ceased  to  be  a  passenger,  and  the  com- 
pany  was  uot  liable:  Commonwcaiih  v.  Boston  etc  R.  R.  Co.,  129  Mass.  500;  37 
Am.  Rep.  382.  A  person  who  has  bought  a  railway  ticket  and  is  merely 
crossing  a  side-track  for  the  purpose  of  taking  the  train  is  not  a  passenger 
and  cannot  recover  as  such  if  injured:  Indiana  Cent.  R'y  Co.  v.  Hudelson,  1 
Ind.  325;  74  Am.  Dec.  254. 
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Specific  Performance  will  be  Decreed  of  a  Contract  for  tub  Sals 
OF  Personal  Property  in  the  absence  of  an  adequate  remedy  at  law,  aa 
where  stocks  are  sold  which  are  limited  in  amount,  held  in  a  few  hands, 
and  not  ordinarily  to  bo  obtained,  or  where  articles  of  a  personal  nature 
are  peculiar  or  individual  in  their  character,  or  have  an  especial  value  oa 
account  of  the  associationa  connected  with  them,  as  pictures,  cuiiosities,. 
and  the  like. 

Specific  Performance  will  be  Decreed  of  a  Contract  bt  the  Ownek 
OF  A  Patent  Right  to  furnish  articles  covered  by  his  patent,  and  which^ 
therefore,  he  alone  can  supply,  when  such  articles  can  be  made  without 
the  exercise  of  any  peculiar  skill  or  ability. 

Specifio  Performance  will  be  Decreed  of  a  Contract  to  Obtain 
Patents  in  a  Foreign  Country  for  improvements  which  should  there- 
after be  made  in  certain  described  articles  or  machinery,  and  to  assigu 
such  patents  when  obtained. 

Specific  Performance  of  Part  of  a  Contract  may  be  Decreed  when  it 
consists  of  two  distinctly  separable  parts.  Even  if  it  relates  to  a  singlo 
subject,  the  defendant  may  be  compelled  to  perform  in  part,  and  to 
compensate  the  complainant  for  the  part  which  cannot  be  performed,  if 
it  be  possible  to  compute  what  is  just,  so  far  as  the  contract  is  unper- 
formed. 

Bill  in  equity  for  the  specific  performance  of  an  agreement 
to  assess  damages  sustained  by  its  non-performance,  and  to 
enjoin  defendant  from  disposing  of  letters  patent,  contrary  to 
the  terms  of  such  agi'eement.  By  the  agreement  in  question, 
the  defendant  obligated  himself,  —  L  To  furnish  plaintiff, 
within  three  months,  with  certain  injectors,  at  the  price  of 
five  hundred  dollars  each;  2.  To  furnish  certain  other  injec- 
tors within  six  months;  3.  That  the  injectors  furnished  should 
be  made  in  accordance  with  certain  letters  patent,  giving  the 
dates  and  numbers  of  such  letters;  4.  That  if  plaintiff  should 
make  any  improvements  in  such  injectors,  he  or  his  heirs  or 
assigns  should  forthwith  apply  for  letters  patent  thereupon  in 
the  dominion  of  Canada,  and  on  receiving  such  letters,  should 
assign  them  to  the  plaintiff.  The  bill  stated  that  letters  patent 
had  been  taken  out  in  the  United  States  on  improvements  in 
the  injectors,  but  the  defendant  refused  to  apply  for  letters 
patent  thereon  in  Canada,  or  to  assign  such  letters.  The  bill 
was  demurred  to  on  the  ground  of  want  of  equity;  that  the 
contract  of  which  specific  performance  was  sought  was  a  con- 
tract for  personal  services,  and  involved  the  building  of  a  ma- 
chine embodying  a  patent,  and  that  the  securing  of  letters 
patent  in  a  foreign  government  cannot  be  the  subject  of  a  de- 
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creo  for  specific  performance.     The  demurrer  was  sustained. 
Thereupon  plaintiff  appealed  to  a  full  court. 

C.  S.  Knowles,  for  the  defendant. 
W.  B.  Durantf  for  the  plaintiff. 

Devens,  J.  It  is  the  contention  of  the  defendant,  that  the 
plaintiff  has  a  full,  complete,  and  adequate  remedy  at  com- 
mon law  by  an  action  for  damages,  and  that  the  court  sitting 
in  equity  cannot  grant  the  relief  sought  by  the  prayer  of  the 
bill. 

The  controversy  arises  from  the  failure  to  perform  an  execu- 
tory written  contract.  So  far  as  this  relates  to  personal  prop- 
erty, the  objections  arising  from  the  statute  of  frauds,  which 
have  sometimes  been  found  to  exist  when  oral  contracts  were 
sought  to  be  enforced,  have  of  course  no  application.  The 
general  rule  that  contracts  as  to  the  purchase  of  personal 
property  are  not  specifically  enforced,  as  are  those  which  re- 
late to  real  property,  does  not  rest  on  the  ground  of  any  dis- 
tinction between  the  two  classes  of  property  other  than  that 
which  arises  from  their  character. 

Contracts  which  relate  to  real  property  can  necessarily  be 
satisfied  only  by  a  conveyance  of  the  particular  estate  or  par- 
cel contracted  for,  while  those  which  relate  to  personal  prop- 
erty are  often  fully  satisfied  by  damages  which  enable  the 
party  injured  to  obtain  elsewhere  in  the  market  property  pre- 
cisely similar  to  that  which  he  had  agreed  to  purchase.  The 
distinction  between  real  and  personal  property  is  entirely 
subordinate  to  the  question  whether  an  adequate  remedy  can 
thus  bo  afforded.  If,  from  the  nature  of  the  personal  prop- 
erty, it  cannot,  a  court  of  equity  will  entertain  jurisdiction  to 
enforce  the  contract:  Story's  Eq.  Jur.,  sec.  717;  ClarJ:  v.  Flint, 
22  Pick.  231;  33  Am.  Dec.  733.  A  contract  for  bank,  railway, 
or  other  corporation  stock  freely  sold  in  the  market  might  not 
be  thus  enforced,  but  it  would  be  otherwise  where  the  stock 
was  limited  in  amount,  held  in  a  few  hands,  and  not  ordina- 
rily to  be  obtained:  White  v.  Schuyler,  1  Abb.  Pr.,  N.  S.,  300; 
Treasurer  v.  Commercial  Mining  Co.,  23  Cal.  390;  Poole  \.Mid- 
dleton,  29  Beav.  G4G;  Doloret  v.  Rotlischild,  1  Sim.  <fe  St.  590; 
see  Chaffee  v.  Middlesex  Railroad,  14G  Mass.  224. 

Where  articles  of  personal  property  are  also  peculiar  and 
individual  in  their  character,  or  have  an  especial  value  on 
account  of  the  associations  connected  with  them,  as  pictures, 
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curiosities,  family  furniture,  or  heir-looms,  specific  performance 
of  a  contract  in  relation  to  them  will  be  decreed:  Lloyd  v. 
Louring,  6  Ves.  773;  Fells  v.  Read,  3  Ves.  Jr.  70;  Lowther  v. 
Lowther,  13  Ves.  95;  Williams  v.  Howard,  3  Murpb.  74.  An 
agreement  to  assign  a  patent  will  be  specifically  enforced: 
Binney  v.  Annan,  107  Mass.  94;  9  Am.  Rep.  10.  Nor  do  we 
perceive  any  reason  why  an  agreement  to  furnish  articles 
which  the  vendor  alone  can  supply,  either  because  their  manu- 
facture is  guarded  by  a  patent  or  for  any  similar  reason,  should 
not  also  be  thus  enforced:  Hapgood  v.  Rosenstock,  23  Fed. 
Rep.  86.  As  the  value  of  a  patent  right  cannot  be  ascer- 
tained by  computation,  so  it  is  impossible  with  any  approach 
to  accuracy  to  ascertain  how  much  a  vendee  would  sufier  from 
not  being  able  to  obtain  such  articles  for  use  in  his  business. 

The  contract  of  the  defendant  was  twofold,  to  furnish  and 
deliver  certain  described  working  steam-injectors  within  a 
specified  time  to  the  plaintiff,  and  also  that,  if  the  defendant 
shall  make  improvements  in  injectors  for  steam-boilers,  and 
shall  take  out  patents  therefor  in  the  United  States,  he  will 
apply  for  letters  patent  in  Canada,  and  on  obtaining  them, 
will  assign  and  convey  the  same  to  the  plaintiff,  and  that  he 
will  not  do  any  act  prejudicial  to  these  letters  patent  of  Can- 
ada or  the  monopoly  thus  secured. 

It  is  said  that  the  court  will  not  enforce  a  contract  for  per- 
sonal services  when  such  services  require  the  exercise  of  pecu- 
liar skill,  intellectual  ability,  and  judgment,  and  therefore 
that  the  defendant  cannot  be  ordered  to  make  and  deliver  the 
injectors  contracted  for.  But  the  principle  on  which  it  is  held 
that  a  court  of  equity  cannot  decree  one  to  perform  a  personal 
service  involving  peculiar  talent  or  skill,  because  it  cannot  so 
mold  its  order  and  so  supervise  the  indivividual  executing  it 
that  it  can  determine  whether  he  has  honestly  obeyed  it  or 
not,  has  no  application  here. 

The  defendant  has  agreed  to  furnish  and  deliver  certain  in- 
jectors, which  the  contract  shows  to  be  patented  articles.  It 
does  not  appear  from  the  bill  that  they  were  yet  to  b*^  made 
when  the  contract  was  executed.  But  if  it  be  assumed  that 
they  were,  there  is  nothing  from  wliich  it  can  be  inferred  that 
any  skill  peculiar  to  the  defendant  was  required  to  construct 
them.  For  aught  that  appears,  they  could  be  made  by  any 
intelligent  artificer  in  the  metals  of  which  they  are  composed. 
The  details  of  their  manufacture  are  given  by  refere>*cc  to  the 
patents  which  are  referred  to  in  the  agreement,  *o  that  no 
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difficulty  such  as  has  sometimes  been  experienced  could  have 
been  found  in  describing  accurately,  and  even  minutely,  the 
articles  to  be  furnished.  Nor  are  there  found  in  the  case  at 
bar  any  continuous  duties  to  be  done,  or  work  to  be  performed, 
requiring  any  permanent  supervision,  which,  as  it  could  not 
he  concluded  within  a  definite  and  reasonable  time,  has  some- 
times been  held  an  obstacle  to  the  enforcement  of  a  contract 
by  the  court. 

Agreements  to  make  an  archway  under  a  railway,  or  to 
construct  a  siding  at  a  particular  point  for  the  convenience  of 
the  land-owner,  have  been  ordered  to  bo  specifically  enforced. 
Although  the  party  aggrieved  might  have  obtained  damages 
which  would  have  been  sufiicient  to  have  enabled  him  to  pay 
for  constructing  them;  and  although  the  work  to  be  done 
necessarily  involved  engineering  skill  as  well  as  labor,  he  was 
not  bound  to  assume  the  responsibility  or  the  labor  of  doing 
that  which  the  defendant  had  agreed  to  do:  Storer  v.  Great 
Western  Ry,  2  Younge  &  C.  Ch.  48;  Greene  v.  West  Cheshire 
Ry,  L.  R.  13  Eq.  44,  The  case  at  bar  is  readily  distinguish- 
able from  that  of  WoUensah  v.  Briggs,  20  111.  App.  50,  on 
which  the  defendant  much  relies.  In  that  case,  the  defend- 
ant was  to  construct  for  the  plaintiff  certain  improved  ma- 
chinery for  a  particular  purpose,  but  no  details  were  given  as 
to  the  form,  structure,  principle,  or  mode  of  operating  the  pro- 
posed machine.  It  was  obviously  a  contract  too  indefinite  to 
enable  the  court  to  order  its  specific  enforcement. 

It  is  urged  that  specific  performance  of  a  part  only  of  a  con- 
tract will  not  be  ordered  when  it  is  not  in  the  power  of  the 
court  to  order  the  enforcement  of  the  whole,  and  that  it  would 
not  be  possible  to  enforce  that  portion  of  the  contract  which 
relates  to  the  application  for  letters  patent  in  Canada,  and 
the  subsequent  assignment  of  them.  But  where  two  parts  of 
a  contract  are  distinctly  separable,  as  in  the  case  at  bar,  there 
is  no  reason  why  one  should  not  be  enforced  specifically,  and 
the  plaintiff  compensated  in  damages  for  the  breach  of  the 
other. 

^V^len  a  contract  relates  to  but  a  single  subject,  and  it  is 
impossible  for  the  defendant  to  perform  it,  except  partially, 
the  plaintiff  is  entitled  to  the  benefit  of  such  partial  perform- 
ance, and  to  compensation,  if  it  be  possible  to  compute  what 
is  just,  so  far  as  it  is  unperformed.  It  was  therefore  held 
in  Davis  v.  Parker,  14  Allen,  94,  that  where  one  had  agreed  to 
convey  land  with  release  of  dower,  and  was  unable  to  procure 


June,  1888.]  Adams  v.  Messinger.  683 

a  release  of  dower,  the  purchaser  was  entitled  to  a  conveyance 
without  such  release,  with  an  abatement  from  the  purchase- 
money  of  the  value  of  the  wife's  interest  at  the  time  of  tho 
conveyance.  See  also  Milkman  v.  Ordway,  106  Mass.  232,  253; 
Curran  v.  HolyoJce  Water  Power  Co.,  116  Id.  90. 

We  have  assumed,  in  favor  of  the  defendant's  contention^ 
that  the  only  relief  that  the  plaintiff  could  obtain  for  the 
breach  of  that  portion  of  the  agreement  which  relates  to  the 
application  for  a  patent  in  Canada,  for  the  improvements 
which  the  defendant  had  made,  would  be  in  damages.  We 
have  not  intended  thus  to  decide.  That  equity,  by  virtue  of 
its  control  over  the  persons  before  the  court  takes  cognizance 
of  many  things  which  they  may  do  or  be  able  to  do  abroad, 
while  they  are  themselves  personally  here,  will  not  be  contro- 
verted. One  may  be  enjoined  from  prosecuting  a  suit  abroad. 
He  may  be  compelled  to  convey  land  situated  abroad,  although 
the  conveyance  must  be  according  to  the  laws  of  the  foreign 
country,  and  must  be  sent  there  for  record:  Pingreev.  Coffin^ 
12  Gray,  288;  Dchon  v.  Foster,  4  Allen,  545;  Cunningham  v. 
Butler,  142  Mass.  47;  56  Am.  Rep.  657;  Newton  v.  Bronson,  13 
N.  Y.  587;  67  Am.  Rep.  89;  Bailey  v.  Ryder,  10  N.  Y.  363. 

There  is  nothing  to  show  that  the  defendant,  in  making  his 
application  in  Canada  for  the  patent,  is  compelled  to  leave 
the  state,  any  more  than  he  would  be  compelled  to  do  so  if  he 
was  an  applicant  at  Washington.  The  grant  of  such  a  patent  is 
an  act  of  administration  only.  If  it  were  to  be  granted  here, 
the  party  would  be  ordered  to  make  application.  It  was  held 
in  Runstetler  v.  Atkinson,  McAr.  &  M.  382,  that  where  a  formal 
assignment  of  an  invention  had  not  been  made,  but  a  valid 
agreement  had  been  made  to  assign,  equity  would  order  the 
party  to  make  the  formal  assignment,  and  also  to  make  appli- 
cation for  the  patent  which,  in  such  case,  would  issue  to  the 
assignee.  The  laws  of  Canada,  which  we  can  know  only  as 
facts,  arc  not  before  us  by  any  allegations  as  to  them.  If  all 
that  is  required  by  them  is  a  formal  application  in  writing  by 
the  inventor,  there  would  seem  to  be,  from  the  allegations  of 
the  bill,  sufficient  reason  why  the  defendant  should  be  required 
to  make  and  forward  it,  or  place  it  in  the  hands  of  the  plaintiflf 
to  be  forwarded  to  the  Canadian  authorities. 

In  any  event,  as  the  application  is  preliminary  only  to  ob- 
taining letters  patent  for  the  purpose  of  assigning  them  to  the 
plaintiff,  the  averments  of  the  bill  taken  in  connection  with 
the  terms  of  the  agreement  set  forth  a  good  reason  why  the 
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plaintiff  may  ask  an  assignment  of  his  title  to  the  improve- 
ments in  question  from  the  defendant,  so  far  as  the  dominion 
of  Canada  is  concerned,  and  also  why  the  defendant  should 
bo  restrained  from  alienating  or  in  any  way  encumbering  any 
right  he  may  have  to  letters  patent  from  Canada,  if  the  plain- 
tiff should  decide  to  seek  his  remedy  in  this  form,  rather  than 
in  damages  for  breach  of  this  part  of  the  contract. 
Demurrer  overruled.  

SPKCmc  Performance  of  Contracts  by  Courts  of  Ekjurrr:  See  ex- 
tended note  to  Anderson  v.  Green,  2.3  Am.  Dec.  42.3-431.  Where  plaintiff 
and  defendant  entered  into  an  oral  agreement  whereby  a  certain  invention 
of  defendant,  and  all  the  letters  patent  granted  therefor,  should  be  their  joint 
property,  and  the  plaintiff  was  to  contribute  the  money  to  procure  letters 
patent,  and  l)oth  were  to  use  their  best  efiForts  to  make  the  invention  remu- 
nerative, and  a  suit  was  brought  by  plaintiff  for  specific  performance,  it  was 
held  that  the  agreement  came  within  the  jurisdiction  of  equity  for  enforce- 
ment, although  it  wiis  oral,  because  it  was  not  within  the  statute  of  frauds, 
and  no  adequate  remedy  was  attainable  at  law:  Somerby  v.  Buntin,  118  Mass. 
279;  19  Am.  Rep.  459.  A  court  of  equity  will  not  decree  the  specific  per- 
formance of  a  contract,  if  the  contract  is  not  clearly  and  certainly  estab- 
lished; so  that  the  specific  performance  of  a  contract  may  be  said  to  be,  not 
an  absolute  right  in  equity  to  him  who  asks  it,  but  a  matter  of  sound  dis- 
cretion in  the  court,  and  it  will  not  decree  specific  performance  in  cases  of 
fraud,  mistake,  or  of  unconsionable  agreements,  when  such  a  decree  wo\ild 
work  an  injustice,  and  generally  not  even  in  cases  in  which  the  decree  would 
bo  at  all  inequitable  under  the  circumstances  of  the  case:  Veth  v.  Oierlh,  92 
Mo.  97;  Kelley  v.  Cent.  Pac  R.  R,  Co.,  74  Cal.  657;  5  Am.  St.  Rep.  470; 
Svrini  V.  Carr,  76  Ga,  322;  2  Am.  St.  Rep.  44,  and  note  45.  The  chancellor 
will  not  decree  a  specific  performance  of  a  contract,  if  the  legal  remedy  is 
adequate,  or  if,  under  the  circumstances  of  the  case,  the  decree  would  be 
inequitable  or  unjust:  Simon  v.   Wildt,  84  Ky.  157. 

Specific  Performance  of  Contracts  for  Sale  of  Personaltt  will 
NOT  Generally  be  enforced  in  equity,  but  there  are  exceptions  to  the  rule: 
Kimball  v.  Morton,  5  N.  J.  Eq.  26;  43  Am.  Dec.  621.  Ordinarily  a  court 
of  equity  will  not  decree  a  specific  performance  of  a  contract  in  reference  to 
personalty,  unless  it  clearly  appears  that  by  the  very  nature  of  the  contract, 
the  character  of  the  subject-matter,  or  other  special  and  peculiar  causes,  a 
court  of  law  cannot  give  the  adequate  relief  by  compensation  in  damages  for 
a  breach  of  the  contract:  DUbum  v.  Youngblood,  85  Ala.  449. 
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Trade-mack  or  Name. — The  Introdcction  of  the  Word  "Improved" 
into  the  name  of  an  article  manufactured  by  the  defendant  will  not  jus- 
tify ita  use,  if,  in  other  respects,  the  plaintiff  has  just  grounds  to  object 
to  it. 

Trade-mark  or  Name.  —  One  may  Part  with  the  Right  to  Use  his 
Own  Name  as  a  Designation  or  description  of  a  manufactured  article, 
and  confer  that  right  exclusively  upon  another.  In  that  event  he  will 
be  enjoined  from  using  his  own  name  as  a  description  of  an  article  of 
his  own  manufacture,  and  from  selling  the  article  under  that  particular 
name. 

One  Parts  with  the  Right  to  Use  his  Own  Name  as  a  Trade-mark 
OR  Name,  when,  having  permitted  it  to  be  used  as  part  of  a  trade  name 
or  mark  of  a  partnership  of  which  he  was  a  member,  the  partnership 
sell  their  business  and  "the  right  to  use  the  trade-marks  belonging  to  or 
in  use  by  said  copartnership. " 

Bill  to  enjoin  the  defendant,  William  M.  Le  Page,  from 
using  as  trade-marks  the  words  "Le  Page's  Liquid  Glue," 
and  "Le  Page's  Improved  Liquid  Glue,"  and  from  carrying 
on  business  under  the  name  of  "Le  Page's  Liquid  Glue  Com- 
pany." 

Defendant  and  one  Brooks,  while  in  business  as  partners  in 
the  manufacture  and  sale  of  glues  under  the  name  of  the 
Russia  Cement  Company,  adopted  as  the  trade  name  of  one 
class  of  their  glues  the  words  "Le  Page's  Liquid  Glues." 
Two  years  later  they  sold  to  the  corporation  plaintiff  all  the 
assets  of  the  firm,  including  "  the  good-will  of  the  business, 
and  the  right  to  use  the  trade-marks  belonging  to  or  in  use 
by  the  copartnership."  The  defendant  was  an  oflScer  of  the 
plaintiff  for  four  years  after  its  purchase  of  these  assets  and 
rights.  At  the  end  of  this  time  he  withdrew  from  the  corpo- 
ration and  entered  into  business  upon  his  own  account  in  the 
manufacture  and  sale  of  glues.  He  called  the  glues  sold  by 
him  "  Le  Page's  Improved  Liquid  Glue ";  and  adopted  the 
name  and  address,  "  Le  Page's  Liquid  Glue  and  Cement  Com- 
pany, Gloucester,  Mass."  Decree  in  favor  of  the  defendant, 
dismissing  the  bill,  and  refusing  the  injunction;  but  the  case 
was  reported  for  the  consideration  of  the  whole  court. 

E.  R.  Hoar  and  C.  Browne^  for  the  plaintiff. 

W.  Oaston,  F.  Forbes,  and  F.  L.  Washburn,  for  the  defendant. 

Devens,  J.  The  plaintiff  and  the  deiendant  are  manufac- 
turers  of  liquid    glue,  and   the   defendant,    whose   name   is 
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Lo  Page,  uses  the  same  as  that  used  by  the  plaintiff  to  de- 
scribe his  glue,  and  by  which  to  advertise  it,  except  that  he 
introduces  therein  the  word  "Improved."  The  introduction 
of  this  word  into  the  name  of  the  article  manufactured  by  him 
does  not  justify  its  use,  if  in  other  respects  the  plaintiff  has 
just  ground  to  object  to  it:  Sebastian  on  Trade-marks,  52; 
Frazer  v.  Frazer  Lubricator  Co.,  18  111.  App.  450,  462;  Gillis  v. 
Hall,  2  Brewst.  342. 

A  person  cannot  make  a  trade-mark  of  his  own  name,  and 
thus  debar  another  having  the  same  name  from  using  it  in 
his  business,  if  he  does  so  honestly,  and  without  any  intention 
to  appropriate  wrongfully  the  good-will  of  a  business  already 
established  by  others  of  the  name.  Every  one  has  the  abso- 
lute right  to  use  his  own  name  honestly  in  his  own  business 
for  the  purpose  of  advertising  it,  even  though  he  may  thereby 
incidentally  interfere  with  and  injure  the  business  of  another 
having  the  same  name.  In  such  case  the  inconvenience  or 
loss  to  which  to  those  having  a  common  right  to  it  are  sub- 
jected is  damnum  absque  injuria.  But  although  he  may  thus 
use  his  name,  he  cannot  resort  to  any  artifice  or  do  any  act 
calculated  to  mislead  the  public  as  to  the  identity  of  the  busi- 
ness firm  or  establishment,  or  of  the  article  produced  by 
them,  and  thus  produce  injury  to  the  other  beyond  that  which 
results  from  the  similarity  of  name:  Holloway  v.  Holloway,  13 
Beav.  209;  Meneely  v.  Meneely,  62  N.  Y.  427;  20  Am.  Rep. 
489;  Gilman  v.  Hunnewell,  122  Mass.  139;  Rogers  v.  Rogers,  63 
Conn.  121;  55  Am.  Rep.  78. 

While  this  is  the  general  rule,  it  is  also  true  that  one  may 
60  sell  or  part  with  the  right  to  use  his  own  name  as  a  descrip- 
tion or  designation  of  a  manufactured  article  as  to  deprive 
himself  of  the  right  to  use  it  as  such,  and  confer  this  right 
upon  another.  A  name  used  as  an  adjective  of  description  is 
not  necessarily  understood  by  the  public  as  any  assertion  that 
the  person  whose  name  is  used  is  the  maker  of  the  article. 
One  who  has  carried  on  a  business  under  a  trade  name,  and 
sold  a  particular  article  in  such  a  manner,  by  the  use  of  hifl 
name  as  a  trade-mark  or  a  trade  name,  as  to  cause  the  busi- 
ness or  the  article  to  become  known  or  established  in  favor 
under  Buch  name,  may  sell  or  assign  such  trade  name  or  trade- 
mark when  he  sells  the  business  or  manufacture,  and  by  such 
sale  or  assignment  conclude  himself  from  the  further  use  of  it 
in  a  similar  way:  Horion  Mfg.  Co.  v.  Horton  Mfg.  Co.,  18 
Fed.  Rep.  816;  McLean  v.  Fleming,  96  U.  S.  245;  Dixon  Cru. 
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cible  Co.  V.  Guggenheim.,  2  Brewst.  321;  Prohasc.o  v.  Bouyon,  1 
Mo.  App.  241;  Oakes  v.  Tonsmierre,  4  Woods,  547,  555;  Cellvr 
hid  ^Ifg.  Co.  v.  Cellonite  Mfg.  Co.,  32  Fed.  Rep.  94;  Ainsworth 
V.  Walmsley,  L.  R.  1  Eq.  518,  524;  Shaver  v.  Shaver,  54  Iowa, 
208;  37  Am.  Rep.  194;  Frazer  v.  Frazer  Lubricator  Co.,  supra. 

A  person  may  be  enjoined,  therefore,  from  using  his  own 
name  as  a  description  of  an  article  of  his  own  manufacture, 
and  from  soiling  the  article  under  that  particular  name,  when 
ho  has  parted  with  the  right  thus  to  apply  it:  Gillis  v.  Holl,  2 
Brewst.  342;  Kidd  v.  Johnson,  100  U.  S.  617,  619.  It  is  not 
upon  the  ground  of  the  invasion  of  the  trade  name  adopted  by 
another,  but  by  reason  of  the  contract  he  has  made,  that  he  is 
deprived  of  the  right  himself  to  use  his  name  as  all  others  of 
the  same  name  may  use  theirs. 

The  recent  case  of  Hozie  v.  Chaney,  143  Mass.  592,  58  Am. 
Rep.  149,  which  has  been  decided  since  the  decree  originally 
made  in  the  case  at  bar  was  rendered,  is  quite  conclusive  in 
regard  to  it.  It  was  there  hold  that  "  A.  N.  Hoxie's  Mineral 
Soap"  and  "A.  N.  Hoxie's  Pumice  Soap"  were  trade-marks, 
and  assignable  as  such,  and  that  they  did  not  necessarily 
mean  that  the  soaps  were  made  by  A.  N.  Hoxie.  In  that 
case,  one  who  had  adopted  these  trade-marks,  or,  more  prop- 
erly, trade  names,  for  his  manufacture,  entered  into  a  partner- 
ship with  another  under  articles  by  which  he  contributed  the 
good-will  of  the  business  he  was  carrying  on,  with  the  tools, 
implements,  and  fixtures,  and  on  the  dissolution  of  this  part- 
nership conveyed  to  his  partner  "all  my  right,  title,  and  interest 
in  and  to  all  and  singular  the  partnership  property  belonging 
to  the  firm,  meaning  hereby  to  sell  and  convey  all  my  interest 
in  the  entire  assets  of  said  firm";  and  it  was  further  held  that 
these  trade  names  became,  by  the  articles  of  copartnership,  a 
part  of  the  property  of  the  firm,  and  that  the  right  to  use  them 
as  such  passed  by  the  bill  of  sale,  and  that  tbe  partner  so  con- 
voying had  parted  with  his  own  right  so  to  use  them. 

Upon  the  evidence  in  the  case  at  bar,  it  appears  that  "  Le 
Page's  Liquid  Glue  "  was  the  name  adopted  by  Brooks  and 
Lo  Page  for  the  light  glues  manufactured  by  them,  a  special 
word,  such  as  "straw,"  "carriage,"  etc.,  indicating  for  what 
especial  use  the  particular  light  glue  was  designed,  being  in- 
serted before  the  word  "glue  ";  that  they  manufactured  glues 
under  this  name,  and  at  a  subsequent  period,  in  1882,  formed 
the  plaintiff  corporation,  to  which  they  sold  their  business,  and 
wliich  continued  the  manufacture  of  these  glues  under  the 


G88  Russia  Cement  Co.  v.  Le  Page.  [Mass. 

pamo  name.  The  defendant  was  a  member  of  the  corporation, 
and  a  director  thereof  until  February,  1886.  He  then  left  it, 
and  shortly  after  engaged  in  the  manufacture  and  sale  of  glue 
at  Gloucester,  where  the  plaintiff's  business  has  always  been 
carried  on,  using  the  name  "Le  Page's  Improved  Liquid  Glue" 
to  advertise  the  article  produced  by  him. 

When  Brooks  and  Le  Page  sold  their  business  to  the  plain- 
tiff, they  in  express  terms  sold  "the  right  to  use  the  trade- 
marks belonging  to  or  in  use  by  said  copartnership."  When 
Le  Page  (with  Brooks)  sold  to  the  corporation,  and  when  he 
left  the  corporation,  it  must  be  held  that  the  name  "  Le  Page's 
Liquid  Glue"  was  a  trade  name  or  trade-mark,  and  it  is  not 
important  which  term  is  used,  indicating  the  liquid  glue 
whicb  the  plaintiff  was  manufacturing.  The  right  to  use  it 
as  such  was  necessarily  an  exclusive  use,  as  it  was  intended 
thus  to  distinguish  the  plaintiff's  goods  from  those  of  others. 
As  a  trade-mark  belonging  to  the  corporation,  the  defendant, 
while  an  officer  thereof,  had  himself  sought  to  obtain  registra- 
tion for  it  at  the  United  States  patent  office. 

We  are  of  opinion,  therefore,  that  the  defendant  should  be 
enjoined  from  using  the  words  "  Le  Page's  Improved  Liquid 
Glue,"  or  "  Le  Page's  Liquid  Glue,"  to  describe  the  article 
manufactured  by  hira,  and  from  describing  the  company  un- 
der whose  name  he  conducts  his  business  as  "  Le  Page's  Liquid 
Glue  Company,"  whether  with  or  without  any  addition  thereto. 

While  the  plaintiff  has  not  sought  to  prevent  the  defendant 
from  manufacturing  glue,  we  add,  in  order  to  avoid  misunder- 
standing, that  while  the  defendant  cannot  use  the  words 
adopted  as  a  trade  name  for  the  article  manufactured  by  him, 
we  do  not  decide  that  he  may  not  use  the  words  "Liquid 
Glue,"  or  other  appropriate  words,  to  describe  his  product,  or 
to  state  in  that  connection  that  ho  is  himself  the  manufac- 
turer of  it. 

Decree  for  the  plaintiff.      

Trade-mabks. — What  may  be  Used  as  a  Tradk-mark:  See  note  to 
PraU'8  Appeal,  2  Am.  St  Rep.  681;  American  etc  BuUon  Co.  v.  Anthony,  15 
E.  I.  338;  2  Am.  St.  Rep.  898,  and  note  901. 

Trade-makks.  —  As  A  General  Rule,  a  Party  Using  his  Own  Namb 
A3  A  Trade-mark  cannot  deprive  another  having  the  same  name  from  using 
it  also  as  a  trade-mark,  provided  the  latter  does  not  resort  to  device,  trick, 
or  artifice  to  create  the  impression  that  the  goods  manufactured  by  him,  or 
Bold  by  him,  are  made  and  sold  by  the  former.  Ouo  may  grant  the  exclu- 
»ivo  Tight  to  Use  his  name  to  another  in  comiectiou  wilh  the  manufacture  and 
sale  of  a  ctrtain  commodity,  and  having  done  so,  he  will  be  enjoined  from 
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Bubseqaently  nsmg  his  own  name  m  connection  with  the  manufacture  and 
sale  of  a  like  product;  nor  can  he  afterwards  resume  his  name  in  the  carry- 
ing on  of  the  same  business:  Frcvzer  v.  Frazer  Lubricator  Co.,  121  111.  147;  2 
Am.  St.  Rep.  73,  and  note  81.  When  the  second  bearer  of  a  name  which 
has  become  the  distinguishing  part  of  a  trade-mark  used  by  another  manu- 
facturer uses  the  same  name  as  a  part  of  his  own  trade-mark,  with  proper 
distinguishing  devices,  it  is  not  a  ground  for  enjoining  the  latter  against  the 
use  of  the  name  that  the  goods  of  both  manufacturers  become  known  in  the 
market  by  the  same  name,  for  one  must  not  suffer  by  any  use  the  public  may 
make  of  a  mark  which  he  is  legally  entitled  to  use:  Rogers  Mfg.  Co.  v.  Simf- 
«on  etc.  Co.,  54  Conn.  527. 
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Devices  to  Prevent  Persons  from  Entering  into  or  CkjNTtNuiNG  in 
THE  Employment  of  Another,  as  by  threats,  intimidation,  display  of 
banners,  and  the  like,  are  illegal,  both  at  common  law  and  by  the  stat- 
utes of  Massachusetts. 

Injtjjtction  will  Issub  to  Prevent  the  Making  and  Carrying  of  Ban- 
ners IN  Front  of  Complainant's  Place  of  Business  for  the  purpose  of 
preventing  workmen  from  entering  into  or  continuing  in  his  employ. 

Bill  in  equity  seeking  to  restrain  the  defendants  from  making 
banners,  and  carrying  and  causing  them  to  be  carried  in  front 
of  complainant's  place  of  business.  The  complainant  was  en- 
gaged in  the  business  of  making  boots  and  shoes,  and  had  in 
his  employment  numerous  operatives.  The  defendants  were 
members  of  a  voluntary  association  called  the  Lasters'  Protec- 
tive Union.  The  complainant's  mode  of  compensating  his  em- 
ployees did  not  conform  to  the  laws  of  this  association,  and  its 
members  had  therefore  manufactured,  and  caused  to  be  car- 
ried in  front  of  plaintiff's  factory,  a  banner  bearing  this  in- 
scription: "Lasters  are  requested  to  keep  away  from  P.  P. 
Sherry's.  Per  order  L.  P.  U.  This  banner  caused  crowds  of 
people  to  gather  in  front  of  the  factory,  and  the  lasters  in 
plaintiff's  employ  to  leave  their  work.  The  defendants  also 
called  upon  various  lasters  who  had  been  employed  by  plain- 
tiff, and  intimidated  some  of  them  and  injured  others,  and  it 
was  claimed  that  the  banners  and  the  acts  of  the  defendants 
were  part  of  a  scheme  to  prevent  lasters  from  entering  plain- 
tiff's employment.  The  banner  had  been  carried  in  front  of 
plaintiff's  factory  from  January  8,  1887,  until  March  22d  of 
the  same  year.  On  the  last-named  day,  the  defendants  caused 
another  banner  to  be  carried  in  front  of  the  factory,  on  which 
were  inscribed  the  following  words:  "Lasters  on  a  strike,  and 
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laeters  are  requested  to  keep  away  from  P.  P.  Sherry's  until 
the  present  trouble  is  settled.  Per  order  L.  P.  U."  The  case 
^as  heard  before  C.  Allen,  judge,  who  reported  it  for  the  con- 
eidcration  of  the  full  court. 

R.  Lund,  F.  Hurlburt,  and  T.  M.  Osborne^  for  the  plaintififs. 

J.  R.  BaldvnA,  for  the  defendants. 

W.  Allen,  J.  The  case  finds  that  the  defendants  entered, 
with  others,  into  a  scheme,  by  threats  and  intimidation,  to 
prevent  persons  in  the  employment  of  the  plaintiflFs  from  con- 
tinuing in  such  employment,  and  to  prevent  others  from  en- 
tering into  such  employment;  that  the  banners  with  their 
inscriptions  were  used  by  the  defendants  as  part  of  the 
scheme,  and  that  the  plaintififs  were  thereby  injured  in  their 
business  and  property. 

The  act  of  displaying  banners  with  devices,  as  a  means  of 
threats  and  intimidation  to  prevent  persons  from  entering  into 
or  continuing  in  the  employment  of  the  plaintiffs,  was  injuri- 
ous to  the  plaintiffs,  and  illegal  at  common  law  and  by  stat- 
ute: Pub.  Stats.,  c.  74,  sec.  2;  Walker  v.  Cronin,  107  Mass. 
555.  We  think  that  the  plaintiffs  are  not  restricted  to  their 
remedy  by  an  action  at  law,  but  arc  entitled  to  relief  by  in- 
junction. The  acts  and  the  injury  were  continuous.  The 
banners  were  used  more  than  three  months  before  the  filing  of 
the  plaintiff's  bill,  and  continued  to  be  used  at  the  time  of  the 
hearing.  The  injury  was  to  the  plaintiffs'  business,  and  ade- 
quate remedy  could  not  be  given  by  damages  in  a  suit  at  law. 

The  wrong  is  not,  as  argued  by  the  defendants'  counsel,  a 
libel  upon  the  plaintiffs'  business.  It  is  not  found  that  the 
inscriptions  upon  the  banners  were  false,  nor  do  they  appear 
to  have  been  in  disparagement  of  the  plaintiffs'  business. 
The  pcheme.  in  pursuance  of  which  the  banners  were  dis- 
played and  maintained,  was  to  injure  the  plaintiffs'  business, 
not  by  defaming  it  to  the  public,  but  by  intimidating  work- 
men, so  as  to  deter  them  from  keeping  or  making  (mgagomentt 
witli  the  plaintiffs.  The  banner  was  a  standing  menace  to  all 
who  were  or  wished  to  be  in  th(^  employment  of  the  plaintiffs, 
to  deter  them  from  entering  the  plaintiffs'  premises.  Main- 
taining it  was  a  continuous  unlawful  act,  injurious  to  the 
phiintiffs'  business  and  property,  and  was  a  nuisance  such  as 
a  court  of  equity  will  grant  relief  against:  Gilbert  v.  MicLlr,  4 
Sand.  Ch.  357;  Springhead  Spinning  Co.  v.  Riley,  L.  R.  6  Eq. 
551 


June,  1888.]     Pratt  v.  Inhabita-nts  of  Weymouth.        691 

Boston  Diatite  Co.  v.  Florence  Mfg.  Co.,  114  Mass.  69,  19 
Am.  Rep.  310,  was  a  case  of  defamation  only.  Some  of  the 
language  in  Springhead  Spinning  Co.  v.  Riley,  supra,  has  been 
criticised,  but  the  decision  has  not  been  overruled.  See  Boston 
Diatite  Co.  v.  Florence  Mfg.  Co.,  supra;  Prudential  Assurance 
Co.  V.  Knott,  L.  R.  10  Ch.  142;  Saxby  v.  Easterbrook,  L.  R.  3 
C.  P.  D.  389;  Thorley's  Cattle  Food  Co.  v.  Massam,  L.  R.  14 
Ch.  Div.  763;  Thomas  v.  Williams,  L.  R.  14  Ch.  Div.  864;  Day 
V.  Brownrigg,  L.  R.  10  Ch.  Div.  294;  Gaskin  v.  Balls,  L.  R.  IS 
Ch.  Div.  324;  Hill  v.  Davies,  L.  R.  21  Ch.  Div.  798;  Loog  v. 
Bean,  L.  R.  26  Ch.  Div.  306. 

Decree  for  the  plaintiffs. 

Acts  of  Persons  in  Combining  to  Intimidate  an  Employeb,  and  to  Com- 
pel Hm,  AGAINST  nis  Will,  to  Discharge  his  workmen,  and  employ  such 
other  persons  as  the  conspirators  may  demand,  fall  within  the  prohibition  of 
the  Connecticut  act  of  1872,  which  subjects  to  punishment  "every  person  who 
shall  threaten  or  use  any  means  to  intimidate  any  person  to  compei  such  per- 
son, against  his  will,  to  do  or  abstain  from  doing  any  act  which  such  person 
has  a  legal  right  to  do,  or  shall  persistently  follow  such  person  in  a  disorderly 
manner,  or  injure  or  threaten  to  injure  his  property,  with  intent  to  intimi- 
date him":  State  v.  Olidden,  55  Conn.  46;  3  Am.  St.  Rep.  23. 
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Dkfect  IN  Highway  for  Which  Town  is  Answerable  must  bb  Such 
that  it  is  the  sole  cause  of  the  injury  complained  of.  If  such  injury  is 
the  combined  result  of  the  defect,  united  with  some  distinct,  efficient, 
concurring  cause,  the  town  is  not  liable  f^r  the  injury  unless  the  concur- 
ring cause  bo  a  pure  accident  unaided  by  human  agency. 

Town  is  not  Liable  to  a  Person  Who  is  Injured  by  the  Fall  of  a 
Derrick  in  a  Highway,  when  the  derrick  was  then  in  use,  and  its  fall 
was  occasioned  by  the  fact  that  it  was  so  insufficiently  supported  by  its 
guy-ropes  that  it  was  pulled  from  its  position  by  its  weight  and  that  of 
a  stone  which  was  then  being  lifted  by  it. 

Town  is  not  Responsible  for  the  Acts  of  Highway  Surveyors  or  the 
Men  Employed  by  Them  Engaged  in  tub  Performance  of  the  Duty 
imposed  upon  them  by  law  to  repair  the  highways.  This  rule  remains 
applicable,  though  the  town  made  a  special  appropriation  for  the  work, 
and  its  selectmen,  having  general  oversight  of  t-he  district,  told  the  sur- 
veyor that  the  appropriation  had  been  made,  and  that  the  work  was  for 
him  to  do  when  the  proper  time  arrived. 

Tort.  The  plaintiff's  declaration  contained  two  counts. 
The  first  sought  to  disclose  a  supposed  liability  existing 
against  the  defendant  by  reason  of  its  duty  to  keep  Com- 
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mercial  Street  in  repair,  and  alleged  that  th'*  deiTi<  k  erected 
for  the  repair  of  the  culvert  in  that  street  fell,  by  its  own 
weight  and  that  of  a  load  placed  upon  it,  upon  the  plaintiff 
while  ho  was  lawfully  passing  upon  the  street  in  the  exercise 
of  due  care.  The  second  count  set  forth  a  cause  of  action  at 
common  law,  and  relied  upon  the  supposed  liability  of  the 
defendant  for  the  neglect  of  its  servants  while  engaged  in  the 
repair  of  the  same  street.  At  the  annual  town  meeting  in 
March,  1885,  the  defendant  voted  "to  raise  and  appropriate 
for  highways,  town-ways,  and  bridges,  nine  thousand  dollars, 
seven  hundred  to  bo  expended  by  each  highway  surveyor, 
balance  by  selectmen;  and  to  raise  and  appropriate  the  sum 
of  two  hundred  dollars  for  the  purpose  of  enlarging  the  drain 
across  Broad  Street,  also  the  drain  across  Commercial  Street." 
At  a  meeting  of  the  selectmen,  held  subsequently  in  the  same 
month,  an  assignment  was  made  of  the  highways  in  each 
ward  to  the  surveyor  chosen  for  that  ward,  and  in  pursuance 
of  such  assignment  the  following  notice  was  sent:  "To  Wes- 
ton H.  Gushing,  surveyor  of  highways  for  the  town  of  Wey- 
mouth: All  the  highways,  town-ways,  and  bridges  within  the 
limits  of  Ward  2  are  assigned  to  you  to  keep  in  repair  during 
the  current  year."  By  reason  of  this  assignment,  Gushing  took 
charge  of  the  work,  and  was  in  charge  thereof  when  the  der- 
rick fell  upon  and  injured  the  plaintiff.  Section  18  of  chapter 
52  of  the  Public  Statutes  of  Massachusetts,  on  which  plaintiff 
relied,  declares  that  "if  any  person  receives  or  suffers  bodily 
injury,  or  damage  in  his  property,  through  a  defect  or  want  of 
repair  or  of  sufficient  railing  in  or  upon  a  highway,  town- way, 
causeway,  or  bridge,  which  might  have  been  remedied,  or 
which  damage  or  injury  might  have  been  prevented  by  rea- 
sonable care  and  diligence  on  the  part  of  the  county,  town, 
place,  or  persons  by  law  obliged  to  repair  the  same,  he  may 
recover,  in  the  manner  hereinafter  provided,  of  the  said  county, 
town,  place,  or  persons,  the  amount  of  damages  sustained 
thereby,  if  such  county,  town,  place,  or  persons  had  reasonable 
notice  of  the  defect,  or  might  have  had  notice  thereof  by  the 
exercise  of  proper  care  and  diligence  on  their  part;  but  no 
such  damage  shaJl  be  recovered  by  a  person  whose  carriage 
and  the  load  therein  exceed  the  weight  of  six  tons."  The 
trial  judge  decided  that,  upon  the  evidence,  the  action  could 
not  be  sustained,  and  directed  a  verdict  to  be  entered  for  the 
defendant,  but  reported  the  case  for  th'.  determination  of  the 
appellate  court. 
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E.  D.  Smith,  C.  Q.  Terrell,  and  N.  H.  Pratt,  for  the  plain- 
tiff. 

H.  E.  Swasey  and  R.  M.  Morse,  Jr.,  for  the  defendant. 

Devens,  S.  The  superior  court  having  ruled  upon  the  evi- 
dence offered  by  the  plaintiff  that  he  wae  not  entitled  to  re- 
cover, and  having  ordered  a  vr^rdict  for  th^  defendant,  the 
question  is  presented  whether,  upon  either  of  the  two  causes  of 
action  set  forth  in  the  different  counts  of  the  plaintiff's  decla- 
ration, he  was  entitled  to  have  the  case  submitted  to  the  jury. 
We  shall  not  have  occasion  to  consider  whether  the  plaintiff 
was  to  be  deemed  a  traveler  upon  the  highway,  which  the  de- 
fendant was  bound  to  keep  in  repair,  or  whether,  if  the  cause 
of  the  injury  to  the  plaintiff  was  a  defect  therein  for  which  the 
defendant  was  responsible,  it  had  sufficient  notice  thereof,  or 
whether  proper  notice  of  the  injury,  as  required  by  statute, 
was  given  to  the  defendant  before  the  action  was  brought,  but 
shall  assume  that  these  subsidiary  or  preliminary  inquiries 
should  be  answered  in  favor  of  the  plaintiff. 

The  ground  upon  which  the  plaintiff  sought  to  recover 
under  his  first  count  was  by  virtue  of  the  statute  for  an  in- 
jury received  through  a  defect  or  want  of  repair  in  the  high- 
way which  the  defendant  was  bound  to  maintain.  Pub.  Stats., 
c.  52,  sec.  18.  There  was  evidence  that  a  derrick  was  erected 
and  standing  in  the  traveled  part  of  the  road,  to  be  used  in 
repairing  a  culvert  which  extended  across  the  road,  and  that 
the  derrick  was  insufiBciently  and  insecurely  supported,  one 
of  the  guy-ropes  extending  into  a  neighboring  meadow,  and 
being  there  attached  to  a  railroad  sleeper  buried  in  the  ground, 
but  so  defectively  fixed  that  it  was  pulled  from  its  position  by 
the  weight  of  the  derrick  and  by  that  of  a  stone  which  was 
being  lifted  thereby.  By  reason  of  this,  the  derrick,  while 
thus  in  use  by  the  workmen,  fell  upon  the  plaintiff,  then  pass- 
ing in  the  highway,  and  injured  him. 

Whether  a  derrick  standing  in  the  highway  and  impeding 
travelers  thereon,  if  one  had  actually  collided  with  it,  and 
whether  a  derrick  thus  situated,  and  so  insecurely  fixed  that 
it  was  liable  to  and  did  fall  from  its  own  weight,  or  from 
purely  natural  causes,  could  be  held  to  be  a  defect  for  which 
a  town  would  be  responsible,  are  questions  not  necessary  now 
to  discuss.  The  position  of  the  plaintiff  is,  that  a  derrick 
standing  in  the  highway,  and  defectively  supported  so  that  it 
fallp  '.vhon  in  us*^',  is  a  defect  for  which  the  town  is  or  may  be 
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liable;  and  thus,  that  a  machine  used  on  the  highway  for  the 
purpose  of  repairing  it,  controlled,  worked,  and  manipulated 
at  th"  tim'  by  workmen,  becomes  a  defect,  if,  by  reason  that 
it  is  thus  operated,  and  that  it  is  not  suflBciently  supported, 
injury  is  occasioned  by  its  fall  to  one  lawfully  on  the  high- 
way. To  maintain  his  proposition,  the  plaintiff  relies  much 
on  Drake  v.  Lowell,  13  Met.  292,  Day  v.  Milford,  5  Allen,  98, 
and  Pcdrick  v.  Bailey ^  12  Gray,  161,  163,  sometimes  familiarly 
^own  as  the  awning  cases.  These  decisions  were  put  exclu- 
sively on  the  ground  of  the  insufficient  strength  or  defective 
condition  of  structures  which  were  not  mere  incidents  or  at- 
tachments of  the  building,  but  were  adapted  to  the  sidewalk, 
and  were  a  part  of  its  construction  and  arrangement  for  use 
as  such.  It  was  deemed  that  danger  from  their  insecure  con- 
dition might  properly  be  treated  as  arising  from  a  defective 
or  unsafe  condition  of  the  sidewalk.  Where  a  sign,  attached 
to  the  building  only,  fell,  it  was  held,  as  in  the  case  where  ice 
overhung  the  sidewalk,  that  there  was  no  liability  of  the  town 
as  for  a  defective  highway:  Jones  v.  Boston,  104  Mass.  75;  6 
Am.  Rep.  194;  Hixon  v.  Lowelly  13  Gray,  59.  But  in  a  case 
where  a  sign  or  transparency  was  supported  above  the  side- 
walk by  a  pole  or  post  placed  thereon,  and  injury  was  occa- 
sioned by  the  fall  of  the  pole,  it  was  held  to  come  within  the 
cases  in  regard  to  awnings  above  cited:  West  v.  Lynn,  110 
Mass.  514.  This  class  of  cases  has  been  repeatedly  said  to 
express  the  extreme  limit,  in  this  direction,  to  which  the  lia- 
bility of  towns  should  be  extended:  Barber  v.  Roxbury,  11 
Allen,  318;  Jones  v.  Boston,  supra.  In  all  of  them,  the  in- 
jury done  was  occasioned  by  the  operation  of  purely  natural 
causes,  and  did  not  proceed  from  any  human  agencies,  as 
where  a  machine  is  controlled  and  managed  by  the  laborers 
engaged  thereon. 

In  Barber  v.  Roxbury,  supra,  a  rope  was  stretched  across  a 
highway,  attached  at  each  end  to  objects  outside  the  limits  of 
the  highway,  and  when  not  in  use,  lay  loosely  on  the  ground, 
not  forming  any  obstruction  to  public  travel  until  the  men 
engaged  in  moving  stone  by  means  of  the  derrick  raised  the 
rope  gradually  by  turning  the  crank  to  which  it  was  attached, 
so  as  to  lift  the  rope  from  the  ground  across  the  traveled 
space.  The  rope,  while  being  so  raised,  struck  the  plaintiflF's 
carriage,  and  injured  her.  It  was  held  that  such  injury  could 
not  be  said  to  have  been  caused  by  any  defect  or  want  of  re- 
pair in  th''  highway. 
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The  liability  for  defective  highways  is  a  limited  one.  It 
has  long  been  settled  that  a  plaintiff  cannot  recover  unlesa 
the  defect  is  the  sole  cause  of  the  injury.  Where  this  follows 
from  a  defect  united  with  some  distinct,  efiBcient,  concurring 
cause,  without  which  it  would  not  have  happened,  unless,  as 
suggested  by  Chief  Justice  Shaw  in  Marble  v.  Worcester,  4 
Gray,  395,  such  concurring  cause  be  pure  accident,  the  plain- 
tiff cannot  recover:  Rowell  v.  Lowell,  7  Id.  100;  66  Am.  Dec. 
464;  Kidder  v.  Dunstable,  7  Gray,  104;  Lyons  v.  Brookline,  119 
Mass.  491. 

Even  if  it  be  conceded,  therefore,  that  the  derrick  was  such 
a  defect  in  the  highway  that  if  the  plaintiff  had  collided  with 
it,  himself  exercising  due  care,  or  if  by  its  own  weight,  or 
from  any  natural  cause,  by  reason  that  it  was  insufl&ciently 
secured,  it  had  fallen  upon  and  injured  him,  he  might  have 
recovered,  such  is  not  the  case  at  bar.  It  was  the  act  of  the 
workmen,  who  employed  the  machine  in  lifting  weights  for 
which  it  was  not  properly  constructed,  that  contributed  to  the 
plaintiff's  injury,  and  was  the  immediate  moving  cause  of  it. 
But  for  this,  there  is  no  reason,  from  the  evidence,  to  suppose 
it  would  have  occurred.  If  the  defendant  is  responsible  for 
the  act  of  those  who  were  managing  the  machine,  that  would 
be  a  liability  entirely  different  from  that  arising  from  its  obli- 
gation to  maintain  the  way,  which  we  shall  have  occasion 
hereafter  to  consider.  The  derrick  did  not  thereby  become  a 
defect  in  the  highway,  by  the  fall  of  which  the  defendant  was 
subjected  to  the  statutory  liability. 

The  only  case  to  which  we  have  been  referred,  or  which  we 
have  found,  where  a  town  has  been  held  responsible,  under  a 
statutory  liability  for  a  defect  in  the  highway,  to  a  traveler 
injured  therein,  in  consequence  of  a  defective  structure  under 
the  control  of  human  agency,  and  being  thus  used  and 
worked,  is  Hardy  v.  Keene,  52  N.  H.  370.  Apparently  the 
rule  in  New  Hampshire  is  different  from  that  established  in 
this  commonwealth,  and  towns  are  held  liable  for  defects  in  a 
highway,  even  where  a  distinct  and  independent  cause  con- 
tributes to  the  injury,  unless  the  traveler's  own  carelessness  is 
also  a  contributory  cause.  The  cases  in  other  states,  where 
legislation  and  judicial  decision  differ,  cannot  always  be  safely 
followed.  We  are  not  disposed  to  accept  the  proposition  that 
a  machine  under  the  active  charge  of  individuals  is  to  be 
treated  as  a  defect  in  the  highway  if  injury  results  from  its 
operation,  and  not  merely  from  its  presence  there. 
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If  the  defendant  was  not  under  a  statutory  liability  to  the 
plaintiflf  because  of  a  defect  or  want  of  repair  in  the  highway, 
the  plaintiff  also  sought  to  recover  against  it  upon  a  common- 
law  liability  for  the  negligence  of  its  agents  and  servants  em- 
ployed by  it  in  doing  certain  work  which  it  had  undertaken. 
This  cause  of  action  is  set  forth  in  the  second  count  of  the  plain- 
tiff's declaration,  and  there  was  evidence  that  in  the  erection 
of  an  insuflQciently  supported  derrick,  and  in  the  operation  of 
of  it  in  lifting  weights  which  it  was  inadequate  to  sustain, 
there  was  negligence  on  the  part  of  those  doing  the  work  of 
making  or  repairing  the  culvert  across  the  road,  in  which  they 
were  engaged. 

The  question  is  therefore  presented,  whether,  upon  the  evi- 
dence, Gushing,  the  person  doing  the  work,  and  those  engaged 
with  him,  are  to  be  treated  as  the  agents  or  servants  of  the 
defendant.  Gushing  was  a  highway  surveyor,  regularly  chosen 
as  such  by  the  town,  and  the  work  was  being  done  within  the 
district  assigned  to  him.  That  a  town  is  not  responsible  for 
the  acts  of  highway  surveyors,  or  the  men  employed  by  them, 
in  doing  duty  imposed  upon  them  by  law  in  the  repair  of 
highways,  has  been  repeatedly  decided,  and  the  reasons  for 
this  exemption  have  often  been  stated :  Hafford  v.  New  Bedford^ 
16  Gray,  297;  Barney  v.  Lowell,  98  Mass.  570;  Walcott  v. 
■Swampscott,  1  Allen,  101;  Tindley  v.  Salem,  137  Mass.  171; 
60  Am.  Rep.  289;  Cushing  v.  Bedford,  125  Mass.  526;  Manners 
v.  Haverhill,  135  Id.  165,  171;  McKenna  v.  Kimball,  145  Id. 
555;  Clark  v.  Easton,  146  Id.  43. 

That  a  town,  although  it  has  duly  chosen  surveyors  of  high- 
ways, may,  from  time  to  time,  or  for  special  reasons  or  occa- 
sions, undertake  to  repair  its  ways  and  bridges  in  some  other 
than  the  regular  and  statutory  manner,  and  may  select  and 
employ  men  as  its  agents  for  this  purpose,  it  which  case  it 
would  be  responsible  for  torts  committed  by  them,  must  also 
be  conceded:  Hawks  v.  Charlemont,  107  Mass.  414;  Deane  v. 
Randolph,  132  Id.  475;  Sullivan  v.  Holyoke,  135  Id.  273;  Tind- 
ley v.  Salem,  supra;  Waldron  v.  Haverhill,  143  Mass.  582. 
Nor,  if  the  tovvn  had  undertaken  to  make  the  repair  of  the 
drain  or  culvert  through  an  agent  selected  for  the  purpose, 
whom  it  was  entitled  to  control  in  the  performance  of  his 
work,  would  it  be,  perhaps,  important  that  such  agent  was 
also  a  highway  surveyor. 

But  in  the  case  at  bar  the  town  selected  no  agent  to  do  this 
work.     It  did,  indeed,  pass  a  vote  ''to  raise  and  appropriate 
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two  hundred  dollars  to  enlarge  the  drain  across  Broad  Street, 
....  also  the  drain  across  Commercial  Street,"  in  the  per- 
formance of  which  latter  work  the  injury  complained  of  by 
the  plaintiff  occurred;  but  there  is  nothing  to  show  that  it 
was  not  left  to  be  performed  by  the  public  oflScers  whom  it 
had  chosen  according  to  law,  and  on  their  oflQcial  responsi- 
bility as  such.  The  work  was  itself  the  repair  of  a  highway, 
within  the  scope  of  Cushing's  authority  and  duty  as  high- 
way surveyor.  In  performing  it,  he  had  no  authority  from 
the  town  to  act  otherwise  than  as  a  public  officer,  nor  did  he 
attempt  to  do  so,  as  far  as  the  evidence  shows.  If  he  had 
done  so,  it  would  not  be  important,  as  it  would  not  be  in  his 
power  alone  to  divest  himself  of  his  public  character  and  con- 
stitute himself  the  servant  of  the  town.  Nor,  if  it  were  pos- 
sible to  construe  the  appropriation  for  enlarging  the  drain  on 
Commercial  Street,  as  the  plaintiff  urges  it  may  be, — in 
which  position  we  do  not  concur,  —  as  requiring  the  selectmen 
to  do  this  work  by  employing  some  suitable  person  as  a  servant 
of  the  town,  does  the  case  afford  any  evidence  that  Cushing 
was  thus  employed. 

A  general  direction  is  given  to  the  selectmen  over  the  work 
of  highway  surveyors  in  their  respective  districts,  to  see  that 
the  money  appropriated  to  such  districts  is  carefully  and 
judiciously  expended:  Pub.  Stats.,  c.  52,  sec.  3;  Benjamin  v. 
Wheeler,  15  Gray,  486,  490.  The  responsibility  of  doing  the 
work,  directing  the  laborers,  and  taking  charge  of  the  repairs 
is  that  of  the  highway  surveyor. 

The  facts  that  Humphrey,  one  of  the  selectmen,  told  Cush- 
ing that  there  was  an  appropriation  of  two  hundred  dollars  to 
spend  in  widening  the  drain  across  Commercial  Street,  and 
that  it  would  come  in  with  the  general  work  when  it  was  the 
proper  time  to  do  it,  or  when  Cushing  "saw  fit  to  do  it,"  or 
that,  as  Cushing  afterwards  states,  "  in  substance,  Humphrey 
told  me  the  work  was  for  me  to  do,  when  the  proper  time  ar- 
rived, in  the  general  work,"  furnish  no  evidence  of  any  en- 
gagement or  contract  with  Cushing  as  the  agent  of  the  town, 
or  of  the  selectmen,  even  if  the  selectmen  had  authority  to 
make  such  engagement. 

Judgment  on  the  verdict. 

Highways. — Municipal  Cokporations  ark  Requiked  to  Keep  theik 
Streets  and  Highways  ix  a  Reasonably  Safe  Condition  for  Public 
Travel:  Town  of  Gosport  v.  Evans,  112  Ind.  133;  2  Am.  St.  Rep.  1G4,  and 
cases  collected  iu  note  1G9;  Burrdl  7'p.  v,  Uncaplwr,  117  Pa.  St.  353;  2  Am, 
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St.  IVjp.  604,  nnd  note  C68;  City  of  Denver  v.  Dean,  10  Col.  375,  and  not* 
698;  IhrrU  v.  Toumnfiip  of  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and 
note;  Citjf  qf  An/lemon  v.  East,  117  Ind.  126;  10  Am.  St.  Rop.,  and  note. 
For  liability  of  citioa  and  towns  for  defects  in  their  streets  and  highways, 
MO  note  in  McCartlty  v.  Portland,  24  Am.  Rep.  25,  26.  For  an  injury  sus- 
tained by  a  traveler  on  a  highway  from  the  falling  upon  him  of  some  object 
from  an  adjacent  building,  as  a  sign  insecurely  fastened,  the  city  is  not  liable 
under  a  statute  requiring  towns  and  cities  to  keep  highways  in  good  repair: 
Taylor  v.  Peck/tarn,  8  R.  1  349;  5  Am.  Rep.  678;  Jones  v.  Boston,  104  Mass. 
75;  6  Am.  Rep.  194;  Jlewisonv.  City  c>f  New  Haven,  37  Conn.  476;  9  Am.  Rep. 
342,  and  note  347.  A  city  given  by  its  charter  the  care  and  control  of  its 
streets  may  be  liable  for  an  injury  to  a  traveler  from  an  unsafe  awning  over 
a  sidewalk,  although  the  council  has  failed  to  pass  any  ordinances  prohibit- 
ing, or  providing  for  the  abatement  of,  such  nuisances:  Bohen  v.  City  qf 
Waaeca,  32  Minn.  176;  60  Am.  Rep.  664. 


Atlantic  Mills  v.  Indian  Orchard  Mills. 

[1-17  Massaciidsetts,  as&J 

Fraud.  —  Innocent  Person  cannot  Avail  Himself  of  an  Advantagb 
Obtained  by  the  Fraud  of  Another  nnless  there  is  some  considera- 
tion moving  from  himself. 

Knowledoe  ok  Officer  when  Knowledge  of  Corporation.  —  If  the 
treasurer  of  a  corporation  pays  his  deficit  to  it  by  drawing  checks  upon 
another  corporation  of  which  ho  ia  also  treasurer,  no  other  oflBcer  of 
either  corporation  having  knowledge  of  the  true  nature  of  the  transac- 
tion when  it  occurred,  the  knowledge  of  such  treasurer  must  be  imputed 
to  the  corporation  receiving  such  checks,  and  their  receipt  must  be 
treated  as  wrongful,  and  as  imposing  a  liability  to  repay  their  amount 
to  the  corporation  against  which  they  wern  drawn 

Notice  of  Fraud. — Principal  must  be  Regarded  as  Acting  wrni 
Knowledge  of  a  Fraudulent  Act  when  he  is  represented  solely  by 
an  agent  who  has  such  knowledge. 

Dtttt  of  Inquiry.  —  Corporation  Receivino  from  One  of  its  Officers 
A  Large  Amount  in  Checks  on  Another  Corporation  payable  to 
the  order  of  the  former,  and  to  be  used  in  discharge  of  the  private  debt 
of  the  officer  to  it,  ia  put  upon  inquiry  as  to  how  such  oflBcer  came  by 
such  checks,  and  to  have  the  right  to  apply  them  in  satisfaction  of  his 
private  debt. 

Payment,  What  is.  —  Money  cannot  be  Regarded  as  Received  in 
Payment  of  a  deficit  due  from  a  defaulting  oflBcer  of  a  corporation 
when,  without  any  accounting  with  his  principal,  such  oflBcer  secretly 
transfers  such  moneys  by  means  of  checks  drawn  on  another  corporation 
of  wliich  he  is  also  an  officer,  though  he  charges  himself  upon  a  private 
memoranilum  with  the  moneys  so  fraudulently  withdrawn.  The  moneys 
reinaiu  the  prqperty  of  the  corporation  from  which  they  were  misap- 
propriate'!. 

EisTOPpEL.  —  Corporation  is  not  Estopped  from  Recovering  Moneys 
Fraudulently  Misapplied  by  its  Treasurer  in  liquidation  of  his 
debt  to  another  corporation  by  the  fact  that  he  fraudulently  enters  his 
misappropriation  as  loans  from  tlie  wronged  corporation  to  other  person* 
from  whom  it  attempts  to  collect  such  supposed  loans. 
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Action  of  contract  for  the  balance  due  on  mutual  account 
between  the  two  corporations.  The  chief  subject  of  contro- 
versy was  whether  the  defendant  corporation  was  entitled  ta 
an  offset  of  $219,114.48.  The  circumstances  relating  to  this 
offset  were  as  follows:  William  Gray,  Jr.,  had  been  the  treas- 
urer of  both  corporations.  Between  August,  1881,  and  Au- 
gust, 1886,  he  had  misappropriated  moneys  of  the  plaintiff 
corporation.  Every  six  months,  when  the  accounts  were  made 
up,  he  had  transferred  to  the  plaintiff  corporation  from  the 
treasury  of  the  other  the  amount  necessary  to  make  his  cash 
accounts  good.  The  transfers  were  effected  by  checks  drawn 
on  the  defendant  corporation  in  favor  of  the  plaintiff,  made 
in  the  same  manner  that  legitimate  transfers  of  cash  from  one 
to  the  other  had  been  from  time  to  time  made  and  entered  in 
the  same  manner  on  the  check  and  stub  books  of  both  corpo- 
rations. The  auditor  to  whom  the  case  was  referred  ruled  in 
favor  of  the  defendant,  and  allowed  it  the  set-off  claimed. 

J.  G.  Abbott,  R.  M.  Morse,  Jr.,  and  C.  S.  Hamlin,  for  the 
plaintiff. 

W.  G.  Russell  and  G.  Putnam,  for  the  defendant. 

C.  Allen,  J.  The  only  question  in  this  case  is,  whether  the 
defendant  is  entitled  to  be  allowed,  by  way  of  set-off,  for  cer- 
tain checks  amounting  to  the  sum  of  $219,114.48,  which  were 
fraudulently  drawn  by  Gray  on  account  of  the  defendant  in 
favor  of  the  plaintiff,  as  shown  in  the  auditor's  report,  and 
transferred  to  and  used  for  the  benefit  of  the  plaintiff. 

There  is  no  doubt  that  there  has  been  an  unauthorized 
transfer  of  property  to  this  amount  from  the  treasury  of  tho 
defendant  corporation  to  the  treasury  of  the  plaintiff  corpora- 
tion, without  any  consideration  as  between  the  two  corpora- 
tions. It  was  a  fraudulent  transfer  by  Gray,  who  was  the 
treasurer  of  both  corporations.  If  this  were  all  there  was  to 
it,  it  would  be  quite  plain  that  the  plaintiff  could  not  in  good 
conscience  retain  the  money.  The  doctrine  is  universal,  and 
prevails  alike  at  law  and  in  equity,  that  a  person,  though  in- 
nocent, cannot  avail  himself  of  an  advantage  obtained  by  the 
fraud  of  another,  unless  there  is  some  consideration  moving 
from  himself.  It  was  long  ago  declared  by  Lord  Mansfield 
that,  "although  a  third  person  shall  not  be  punished  for  the 
fraud  of  another,  he  shall  not  avail  himself  of  it.  There  is 
no  case  in  the  law  where  that  can  be  done":  Robson  v.  Calze, 
1  Doug.  228;  Atlantic  Bank  v.  Merchants'  Bank,  10  Gray,  532^ 
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545;  Ohnsted  v.  ITotailing,  1  Hill,  317;  Udell  v.  Atherton,  7 
Hurl.  &  N.  171;  Huguenin  v.  Baseley,  14  Ves.  273;  Scholefield 
V.  Templer,  4  Do  Gex  &  J.  429;  Topham  v.  Dttfce  o/  Portland^ 
1  DcGex,  J.  <fe  S.  517,  569;  Russell  v.  Jackson,  10  Hare,  204, 
212. 

The  ground  on  which  the  plaintiff  asserts  a  right  to  retain 
the  money  is,  that  Gray  had  embezzled  its  funds,  as  well  as 
the  funds  of  the  defendant,  to  a  large  amount,  and  that  it  is 
entitled  to  apply  the  money  thus  received  from  him  to  reduce 
hi.s  indebtedness  for  such  embezzlements,  and  treat  the  same 
as  a  payment  j^ro  tanto;  that  from  the  nature  of  the  transac- 
tion the  law  stamps  it  as  a  payment,  and  that  thus  the  plain- 
tiff is  a  holder  of  the  funds  for  a  valuable  consideration. 
There  is  no  doubt  that  a  thief  may  use  stolen  money,  or  stolen 
negotiable  securities  before  their  maturity,  to  pay  his  debts; 
and  in  such  case,  an  innocent  creditor  may  retain  the  pay- 
ment. But  this  doctrine  is  inapplicable  to  the  present  case, 
for  two  reasons:  in  the  first  place,  under  the  circumstances, 
disclosed  in  the  auditor's  report,  the  plaintiff  cannot  be  con- 
sidered as  an  innocent  creditor,  —  that  is,  a  creditor  without 
notice;  and  moreover,  the  transaction  did  not  amomit  to  pay- 
ment. 

It  is  true  that  no  officer  of  the  plaintiff  besides  Gray  knew 
of  the  fraudulent  origin  of  these  checks;  but  in  the  very 
transaction  of  receiving  them,  the  plaintiff  was  represented 
by  Gray,  and  by  him  alone,  and  is  bound  by  his  knowledge. 
It  is  the  same  as  if  the  plaintiff's  directors  had  received  the 
checks,  knowing  what  he  knew.  For  the  purpose  of  accepting 
the  checks,  Gray  stood  in  the  place  of  the  plaintiff,  and  was 
the  plaintiff.  It  is  quite  immaterial,  in  reference  to  this  ques- 
tion, in  what  manner  or  by  what  officers  of  the  corporation  the 
funds  were  afterwards  used.  The  important  consideration  is, 
how  the  plaintiff  became  possessed  of  the  money;  and  it  is 
apparent  that  it  was  through  the  act  of  no  other  person  than 
of  Gray  himself.  It  is  not  as  if  Gray  had  stolen  the  money, 
and  then  called  the  directors  of  the  plaintiff  corporation 
together,  and  informed  them  of  his  indebtedness,  and  of  his 
desire  to  make  a  payment  on  account,  and  had  then  paid  over 
to  them  tiie  money  as  money  coming  from  himself,  and  they 
had  received  it  without  knowledge  or  suspicion  that  it  had 
been  stolen,  and  given  him  credit  for  it  as  part  payment. 
There  was  no  transaction  whatever  between  Gray  and  the 
plaintiff  in  respect  to  the  transfer  of  this  money,  in  which  the 
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plaintifif  was  represented,  either  in  whole  or  in  part,  by  any- 
other  person  than  by  Gray;  and  therefore,  even  though  the 
transfer  to  the  plaintiff  had  been  made  in  bank  bills  or  in 
gold  coin  (which  it  was  not),  the  plaintifif  must  be  deemed  to 
have  had  knowledge  of  the  true  ownership,  because,  in  receiv- 
ing the  funds,  it  acted  solely  through  Gray's  agency.  It  must 
be  deemed  to  have  known  what  he  knew,  and  it  cannot  retain 
the  benefit  of  his  act  without  accepting  the  consequences  of 
his  knowledge.  The  plaintifif  cannot  obtain  greater  rights 
from  his  act  than  if  it  did  the  thing  itself,  knowing  what  he 
knew. 

Such  is  the  doctrine  either  expressly  declared  or  necessarily 
involved  in  numerous  adjudged  cases.  The  leading  case  in 
this  commonwealth  is  Atlantic  BanTc  v.  Merchants^  Bank,  10 
Gray,  532,  where  there  was  the  semblance  of  an  accounting 
between  the  guilty  agent  and  other  oflScers  of  the  bank  which 
received  the  money;  but  it  was  held  that  there  was  no  real 
accounting,  and  the  general  principle  was  held  to  be  appli- 
cable. That  case  was  followed  by  Skinner  v.  Merchants^  Bank^ 
4  Allen,  290,  where  the  facts  were  similar. 

In  Loring  v.  Brodie,  134  Mass.  453,  468,  one  of  the  numer- 
ous questions  discussed  arose  upon  the  following  alleged  facts: 
Brodie,  as  trustee,  held  certain  trust  funds,  and  as  an  individ- 
ual owed  the  Merchants'  Bank.  Fuller  was  cashier  of  the 
bank,  and  was  also  the  agent  of  Brodie.  As  such  agent, 
Fuller  was  in  possession  of  certain  moneys  belonging  to 
Brodie's  trust  funds,  and  wrongfully  paid  the  same,  in  dis- 
charge of  Brodie's  private  indebtedness  to  the  bank,  either  to 
himself  as  cashier  of  the  bank  or  to  the  teller,  who  was  under 
him.  On  a  bill  in  equity  by  the  cestui  que  trust,  it  was  de- 
clared by  the  court  that,  if  these  facts  were  proved,  the  bank 
must  restore  the  money  thus  paid;  that  Fuller's  knowledge 
was  the  knowledge  of  the  bank,  and  that  the  bank  could  not 
receive  the  trust  funds  except  charged  with  the  knowledge 
which  the  cashier  had,  and  subject  to  the  responsibilities 
which  that  involved.  But  the  court  found  that  the  proof  was 
not  sufficient  to  establish  the  facts  as  charged.  And  in  an- 
other part  of  the  same  case,  on  page  458,  a  similar  application 
of  the  same  general  doctrine  was  made,  in  holding  the  bank 
chargeable  with  Fuller's  knowledge  that  certain  securities 
pledged  by  Fuller,  as  Brodie's  agent,  to  the  bank,  and  re- 
ceived by  Fuller  as  cashier,  were  trust  funds.  The  court  say: 
"If  Fuller  was  the  instrument  of  Brodie  in   committing  a 
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fraud  on  thf  bank  by  unlawfully  transferring  to  it  the  securi- 
ties of  another,  whether  he  concealed  this  fact  or  not,  the 
bank  could  not  take  the  securities  from  his  hands  or  hold 
them  in  its  custody  except  with  the  knowledge  he  had.  The 
only  authority  the  bank  could  have  to  hold  or  sell  them  was 
under  the  contract  made  by  or  through  Fuller,  its  cashier": 
See  also  United  States  v.  State  Bank,  96  U.  S.  30;  State  Bank 
V.  United  States,  114  Id.  401,  409. 

The  effect  of  knowledge  is  to  put  the  plaintiff  in  the  same 
position  that  it  would  be  in  if  there  were  no  pretense  of  a  con- 
sideration moving  from  it.  In  order  to  entitle  it  to  retain  the 
defendant's  funds,  both  elements  must  exist,  —  a  good  consid- 
eration, and  the  want  of  knowledge  that  the  funds  belonged 
to  the  defendant.  Such  want  of  knowledge  cannot  in  the  view 
of  the  law  exist,  where  the  party  in  the  particular  transaction 
is  represented  solely  by  one  who  has  knowledge.  The  rule  is 
general,  that  if  one  who  assumes  to  do  an  act  which  will  be 
for  the  benefit  of  another  commits  a  fraud  in  so  doing,  and 
the  person  to  whose  benefit  the  fraud  will  inure  seeks,  after 
knowledge  of  the  fraud,  to  avail  himself  of  that  act,  and  to 
retain  the  benefit  of  it,  he  must  be  held  to  adopt  the  whole  act, 
fraud  and  all,  and  to  be  chargeable  with  the  knowledge  of  it, 
so  far  at  least  as  relates  to  his  right  to  retain  the  benefit  so 
secured.  This  rule  is  applied  to  preferences  under  insolvent 
or  bankrupt  laws,  where  fraudulent  knowledge  of  the  creditor's 
agent  or  attorney  is  imputed  to  the  creditor,  though  he  is  per- 
sonally innocent:  Bush  v.  Moore,  133  Mass.  198,  200;  Rogers 
v.  Palmer,  102  U.  S.  263.  And  for  numerous  other  illustra- 
tions of  the  chargeability  of  a  principal  with  his  agent's  knowl- 
edge, reference  may  be  made;  to  the  following  cases:  National 
Security  Bank  v.  Cushman,  121  Mass.  490;  S^nt  v.  Woodhall, 
113  Id.  391;  Sartwell  v.  North,  144  Id.  188;  Moseley  v.  Hatch, 
108  Id.  517;  The  Distilled  Spirits,  11  Wall.  356;  Doggett  v. 
Emerson,  3  Story,  700,  735;  New  Milford  National  Bank  v.  New 
Mitjord,  36  Conn.  93;  Bank  of  United  States  v.  Davis,  2  Hill, 
451,  464;  Bennett  v.  Judson,  21  N.  Y.  238;  Crans  v.  Hunter,  28 
Id.  389;  Glyn  v.  Baker,  13  East,  509,  516;  Dressei  v.  Norwood, 
17  Com.  B.,  N.  S.,  466;  Boursot  v.  Savage,  L.  R.  2  Eq.  134; 
Rolland  V.  Hart,  L.  R.  6  Ch.  678;  Espin  v.  Pemberton,  3  De  Gcx 
*t  J.  547;  British  and  American  Telegraph  Co.  v.  Albion  Bank, 
L.  R.  7  Ex.  119;  Bradley  v.  Riches,  L.  R.  9  Ch.  Div.  189;  Black- 
burn V.  Vigors,  L.  R.  17  Q.  B.  D.  553,  559;  L.  R.  12  App.  Cas. 
531,  537,  538. 
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We  have  preferred  to  put  the  decision  of  this  point  upon  the 
broad  ground  that  if  the  treasurer  of  a  corporation  is  a  de- 
faulter, and  his  defalcation  is  as  yet  unknown  and  unsuspected, 
and  he  steals  money  from  a  third  person,  and  places  it  with 
the  funds  of  the  corporation  in  order  to  conceal  and  make  good 
his  defalcation,  and  the  corporation  uses  the  money  as  its  own, 
no  other  oflScer  knowing  any  of  the  facts,  the  corporation  does 
not  thereby  acquire  a  good  title  to  the  money  as  against  the 
true  owner,  but  the  latter  may  maintain  an  action  against  the 
corporation  to  recover  back  the  same.  But  it  is  also  apparent 
that  in  the  present  case  the  decision  might  rest  upon  a  nar- 
rower ground.  The  fraudulent  transfers  were  make  by  checks 
of  the  defendant,  payable  to  the  order  of  the  plaintiff,  and 
these  checks  before  being  available  must  necessarily  have 
been  indorsed  by  the  plaintiff,  acting  by  some  officer  author- 
ized to  indorse  checks  payable  to  its  order.  If  these  checks 
therefore  were  taken  by  the  plaintiff  in  payment  of  indebted- 
ness of  Gray,  they  carried  notice  upon  their  face  that  they 
were  checks  of  the  defendant,  not  payable  to  Gray's  order,  but 
to  the  order  of  the  plaintiff.  Now,  assuming  that  Gray's  trans- 
action had  been  conducted  with  some  other  officers  of  the 
plaintiff,  who  represented  that  corporation,  it  is  impossible  to 
suppose  that  they  could  have  accepted  these  checks  in  ex- 
tinguishment of  a  known  indebtedness  of  Gray  to  the  plain- 
tiff, without  being  put  upon  inquiry  as  to  how  he  came  by  the 
defendant's  checks  to  so  large  an  amount,  made  payable  to 
the  plaintiff,  which  he  could  apply  upon  his  private  account: 
National  Bank  of  North  America  v.  Bangs,  106  Mass.  441,  445, 
446;  8  Am.  Rep.  349. 

Many  authorities  have  been  referred  to  on  behalf  of  the 
plaintiff  which  show  that  an  agent's  knowledge  is  not  in  all 
cases  to  be  imputed  to  the  principal.  As  a  general  thing, 
they  fall  within  some  clear  line  of  distinction  from  the  pres- 
ent case.  The  most  recent  of  these  cases  is  Innerarity  v. 
Merchants'  Bank,  139  Mass.  332,  52  Am.  Rep.  710,  iu  which 
Burgess,  the  fraudulent  agent,  did  not  represent  the  bank  in 
the  particular  transaction  in  question,  but  he  was  on  one  side 
of  the  transaction  as  representing  himself,  and  other  officers 
of  the  bank  were  on  the  other  side  as  representing  the  bank. 
Under  such  circumstances,  his  knowledge  of  his  fraud  was 
not  imputed  to  the  bank.  That  case  did  not  present  the  ques- 
tion whether  a  principal  can  avail  himself  of  the  results  of  his 
agent's  fraud  without  responsibility  for  the  fraud.     So  in  Dil- 
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laway  v.  Butler,  135  Mass.  479,  where  the  facts  are  not  very 
fully  set  forth,  it  sufficiently  appears  that,  in  determining  to 
accept  the  fraudulent  mortgage  in  question,  the  plaintiff  acted 
for  himself,  and  innocently,  and  the  supposed  agent,  who  was 
privy  to  the  fraud,  and  who  advised  him  to  take  the  mort- 
gage, was  not  at  that  stage  of  the  transaction  his  agent,  but 
was  acting  in  his  own  interest,  and  for  the  mortgagor,  and 
what  ho  did  was  not  for  the  benefit  of  the  plaintifi^,  but  a  fraud 
upon  him.  Ho  was  not  a  general  agent  or  solicitor  for  the 
plaintiff,  but  his  agency  for  the  plaintiff  was  limited  to  com- 
pleting a  transaction  which  the  plaintiff  himself  had  deter- 
mined to  enter  upon.  In  Atlantic  Bank  v.  Merchants'  Banky 
10  Gray,  532,  the  dissenting  opinion  goes  upon  the  ground 
that  the  examination  of  the  funds  in  the  teller's  custody  was 
in  fact  an  accounting  by  him,  in  which  he,  on  the  one  side, 
represented  himself  as  an  accounting  officer,  and  the  examin- 
ing officers,  on  the  other  side,  represented  the  bank.  This 
view  of  the  facts  did  not  prevail  with  a  majority  of  the  court, 
but  the  principle  relied  on,  even  in  the  dissenting  opinion,  is 
entirely  consistent  with  our  present  decision;  while  the  view 
of  the  facts  taken  by  the  majority  of  the  court  brought  that 
case  substantially  under  the  same  rule  applicable  to  the  pres- 
ent case. 

The  case  of  Ingraham  v.  Maine  Bank,  13  Mass.  208,  is  still 
much  relied  on,  notwithstanding  the  explanation  given  in  At- 
lantic Bank  v.  Merchants'  Bank,  10  Gray,  532,  553,  556,  of  the 
ground  upon  which  that  derision  must  rest.  In  that  case,  the 
cashier  of  the  Maine  Bank  drew  official  checks  as  cashier,  got 
the  money  upon  them,  and  placed  the  money  with  the  funds 
of  the  bank  without  entering  it  upon  the  books;  thus  the  bank 
received  the  money  raised  upon  its  own  checks,  which  it  was 
bound  to  pay,  and  it  might  well  be  said  that  this  money  was 
its  own  under  these  circumstances.  Nobody  could  claim  it  by 
any  prior  title,  unless  it  were  the  banks  upon  which  the  checks 
were  drawn;  and  they,  instead  of  seeking  to  reclaim  the 
money,  relied  upon  and  collected  the  checks  which  they  held. 
The  statement  by  the  court,  that  "  the  transaction  cannot  be 
distinguished  from  an  actual  payment  from  his  own  funds  to 
supply  the  defalcation,"  does  not  imply  that  the  bank  could, 
in  such  case,  have  held  the  money,  as  against  ihe  true  owner, 
if  ho  liad  stolen  it  from  some  one  else,  or  that  in  such  case  the 
money  would  have  been  its  own  for  all  purposes.     If  such  were 
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the  necessary  implication  from  the  language  uesd,  to  that  ex- 
tent the  doctrine  stated  could  not  be  supported. 

In  the  case  of  In  re  European  Bank,  L.  R.  5  Ch.  358,  th« 
decision  was  placed  on  the  ground  that  the  claim  of  the  Ori- 
ental Commercial  Bank  to  the  bills  in  controversy,  as  having 
been  purchased  with  their  money,  was  an  equity  attaching  to 
the  bills,  and  that  the  Eastern  Commercial  Bank,  having  pur- 
chased them  when  overdue,  took  them  subject  to  this  equity. 
The  question  respecting  which  Lord  Justice  Giffard,  in  deliv- 
ering judgment,  expressed  his  opinion,  that,  under  the  pecu- 
liar circumstances  disclosed,  the  Eastern  bank  was  not  affected 
with  notice  through  Pappa,  its  sole  director,  was  not  material 
in  the  decision  of  the  case,  and  his  opinion,  whether  vindica- 
ble  or  not,  is  not  an  authority.  The  case  of  In  re  Marseilles 
R'y  Co.,  L.  R.  7  Ch.  161,  stands  upon  the  same  ground  as  Inne- 
rarity  v.  Merchants'  Bank,  supra. 

There  is  also  a  class  of  cases  which,  perhaps,  embraces  the 
case  of  In  re  European  Bank,  supra,  where  the  act  of  the  as- 
sumed agent  is  not  for  the  benefit  of  his  principal,  but  where, 
on  the  contrary,  the  agent  forms  a  plan  to  cheat  his  principal, 
and  it  is  held  that  in  that  act  he  does  not  bear  the  character 
of  agent,  although  his  position  as  agent  may  enable  him  to 
carry  out  his  plan.  If  an  agent  misuses  funds  of  his  principal 
which  are  in  his  hands,  and  devotes  them  to  private  purposes 
of  his  own,  that  is  not  an  act  of  agency;  so  if  he  palms  ofi"  poor 
securities  of  his  own  upon  his  absent  principal,  he  conducting 
both  sides  of  the  transaction,  it  cannot  be  said,  in  a  proper 
sense,  that  in  such  transaction  he  represents  his  principal. 
The  principal  is  unrepresented.  The  agent  cheats  his  princi- 
pal. An  embezzler  does  not  represent  his  principal  while  in 
the  act  of  stealing  from  him,  although  there  is  no  one  else  to 
supervise  the  transfer  of  the  property.  Such  cases  are  Cave  v. 
Cave,  L.  R.  15  Ch.  Div.  639;  Kettlewell  v.Watson,  L.  R.  21  Ch. 
Div.  685;  De  Kay  v.  Hackensack  Water  Co.,  38  N.  J.  Eq.  158; 
Davis  Co.  V.  Davis  Co.,  20  Fed.  Rep.  699.  They  serve  to  illus- 
trate the  position  of  Gray  towards  the  defendant  in  drawing 
the  checks  in  controversy,  but  do  not  show  that  the  plaintiff 
can  retain  the  benefit  of  them  without  being  chargeable  with 
the  knowledge  which  he  possessed. 

There  is  another  class  of  cases  where  thf  same  person  has 
been  trustee  of  two  different  funds,  and  has  fraudulently  trans- 
ferred securities  from  one  trust  fund  to  the  other.    But  in  each 
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case  of  this  class  which  has  been  cited,  there  has  been  some- 
thiug  in  the  nature  of  an  accounting,  and  the  trust  fund  which 
has  received  and  has  been  held  entitled  to  retain  the  benefit 
has  been  partly  or  wholly  represented  either  by  the  cestuis  que 
trust  or  by  an  innocent  trustee  representing  them:  Thorndike  v. 
Hunt,  3  Do  Gex  &  J.  663;  Taylor  v.  Blakelock,  L.  R.  32  Ch.  Div. 
560;  Case  v.  James,  29  Beav.  512;  on  appeal,  3  DeGex,  F.  &  J. 
256.  In  the  last  case,  the  final  decision  was  put  specially  upon 
the  ground  that  the  surviving  trustee  himself,  who  was  the  solo 
plaintiff,  and  sought  to  follow  the  trust  funds,  had  been  guilty 
of  a  breach  of  trust  in  wrongfully  consenting  to  a  transfer,  and 
that  it  did  not  appear  that  any  cestuis  que  trust  were  interested 
in  the  proceeding,  and  that  the  trustee  himself  had  no  equity 
for  his  own  benefit  to  follow  the  funds. 

There  is  another  class  of  cases,  which  have  been  cited  for 
the  plaintiff,  which  rest  upon  the  ground  that  money,  or  ne- 
gotiable securities,  transferred  to  a  third  person,  who  receives 
them  innocently  as  property  of  the  person  from  whom  they 
come,  for  a  valuable  consideration,  cannot  be  followed  by  the 
true  owner;  and  the  same  rule  extends  to  such  property  re- 
ceived by  a  firm  from  one  of  its  members:  Lime  Rock  Bank  v. 
Plimpton,  17  Pick.  159;  28  Am.  Dec.  286;  Greenfield  School 
District  v.  First  National  Bank,  102  Mass.  174;  Thacher  v.  Pray, 
113  Mass.  291;  18  Am.  Rep.  481;  Ex  parte  Apscy,  3  Bro.  C.  C. 
265;  Jaques  v.  Marquand,  6  Cow.  497;  Dunlap  v.  Limes,  49 
Iowa,  177.  These  cases  do  not  touch  the  principle  upon  which 
the  present  decision  rests. 

Thus  far  the  discussion  has  proceeded  upon  the  assumption 
that  even  if  the  transfer  of  the  defendant's  property  to  the 
plaintiff  were  intended  as  a  payment  on  account  of  Gray's  in- 
debtedness to  the  plaintiff,  yet  the  plaintiff  would  not  be 
entitled  to  hold  the  same  on  the  ground  that  it  would  be 
chargeable  with  Gray's  knowledge  of  the  source  from  which 
the  money  came.  But  it  is  equally  clear  that  the  transfer 
cannot  be  considered  as  a  payment  by  Gray  to  the  plaintiff, 
because  it  was  not  eo  understood  or  intended  by  either  party. 
There  was  no  accounting  between  them.  Nobody  on  the  part 
of  the  plaintiff  called  Gray  to  any  account,  or  knew  that  he 
was  accounting,  or  that  he  was  indebted  to  the  plaintiff,  or 
that  these  funds  had  come  into  the  jilaintiff's  possepsion,  or 
that  they  had  come  from  Gray.  Nol)ol)y  knew  any  of  these 
ihings  except  Gray  himself.  Nobody  but  Gray  could  possibly 
have  intended  tliat  the  transaction  should  amount  to  a  pay- 
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ment,  and  his  intention,  if  entertained,  was  ineffectual  because 
of  his  fraud.  It  is  not  necessary  to  deny  or  doubt  that  Gray 
might  secretly  transfer  to  the  treasury  of  the  corporation 
money  or  property  of  his  own,  and  thus,  if  the  same  should  be 
kept,  extinguish  an  indebtedness  arising  from  a  former  embez- 
zlement. There  would  be  nothing  fraudulent  in  the  act  of 
such  a  transfer;  and  the  corporation,  being  lawfully  in  posses- 
eion  of  the  money  or  property,  might  properly  keep  it.  But 
where  he  undertook  in  this  manner  to  make  a  payment  by 
secretly  transferring  the  property  of  a  third  person,  the  act 
cannot  take  effect  as  a  payment,  because  it  was  not  received 
as  such  by  any  person  acting  on  behalf  of  the  plaintiff.  There 
was  not  even  the  semblance  of  an  accounting.  And  under 
these  circumstances,  if  the  plaintiff  would  adopt  the  intention 
to  make  it  a  payment,  it  must  also  adopt  the  fraud.  It  can- 
not adopt  BO  much  of  Gray's  act  as  was  beneficial,  and  reject 
the  rest.  As  Lord  Kenyon  said  in  Smith  v.  Hodson,  4  Term 
Rep.  211,  it  cannot  blow  hot  and  cold.  This  ground  also  is 
fully  covered  by  the  decisions  in  Atlantic  Bank  v.  Merchants* 
Bank,  10  Gray,  532,  547-553,  and  in  Skinner  v.  Merchants* 
Bank,  4  Allen,  290. 

It  has  been  further  suggested  on  the  part  of  the  plaintiff 
that  there  was  such  a  degree  of  negligence  on  the  part  of  the 
defendant  as  ought  to  preclude  it  from  maintaining  its  claim 
to  the  funds  in  controversy.  In  respect  to  this,  it  is  sufficient 
to  say  that  we  see  no  such  negligence  as  ought  to  have  the 
effect  to  deprive  it  of  its  property. 

The  fact  that  Gray,  upon  a  private  memorandum,  charged 
himself  with  the  sums  fraudulently  withdrawn  by  him  is  im- 
material. This  act  was  unauthorized,  and  the  defendant  is 
not  bound  by  it.  Entering  it  in  this  manner  did  not  make 
the  transaction  a  loan  from  the  defendant  to  Gray.  It  was 
none  the  less  a  fraudulent  taking.  The  substantial  rights  of 
the  parties  are  not  affected  by  the  methods  of  book-keeping 
adopted  by  him  to  conceal  his  frauds,  or  by  entries  made  upon 
private  memoranda  for  the  purpose  of  keeping  an  account  of 
them.  Nor  can  the  plaintiff  avoid  liability  for  money  which 
it  received  without  consideration,  by  showing  that  Gray  fraud- 
ulently entered  the  same  upon  the  defendant's  books  as  loans 
to  other  persons,  and  that  the  defendant  has  endeavored  to 
collect  the  same  from  those  persons.  The  plaintiff  was  not 
misled,  and  gained  no  rights  thereby:  Commonwealth  v.  Read- 
ing Savings  Bank,  137  Mass.  431;  Holden  v.  Hoyt,  134  Id.  181. 
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The  result  is,  that  judgment  should  be  entered  according  to 
the  report  of  the  auditor. 

So  ordered.  

Principai.  and  Agent.  —  Knowledge  of  Agent  while  acting  in  the 
coxirsc  of  his  employment  ia  knowledge  of  his  principal:  Hunter  v.  WcUaon^ 
12  Cal.  363;  73  Am.  Dec.  643;  WeisMr  v,  Denison,  10  N.  Y.  68;  61  Am.  Dec. 
731;  and  this  principle  applies  equally  to  corporations  as  well  as  to  natural 
persons:  Niuhmlle  etc.  R.  R.  Co.  v.  Elliot,  1  Cold.  611;  78  Am.  Dec.  506; 
Farmers'  Bank  v.  Payne,  25  Conn.  444;  68  Am.  Dec.  362;  note  to  Wei$- 
»er  V.  Deniaon,  61  Id.  739;  Allen  v.  McCalla,  96  Id.  64.  Principal  is  not 
bound  by  an  unauthorized  act  of  his  agent  amonnting  to  forgery:  King  v. 
Sparh,  77  Ga.  285;  4  Am.  St.  Rep.  85. 

Fraud  —  PanriTY  —  False  Representations  to  Third  Persons.  —  Sure- 
ties induced  to  sign  a  bond  by  false  and  fraudulent  oral  statements  to  third 
parties,  not  intended  to  come  to  their  knowledge,  nor  to  induce  them  to  sign, 
are  liable  on  their  contract:  Samnga  Bank  v.  Albet,  63  N.  H.  152;  66  Am. 
Rep.  501. 


Hecht  V.   Batcheller. 

[147  Massachusetts,  S35.] 

OoirrRACT.  —  Mistake  as  to  the  Existence  or  Indentttt  of  the  Bxn- 
ject-matter  of  a  Contract  is  fatal  to  the  contract  itself,  because  of 
the  want  of  the  mutual  assent  necessary  to  its  creation;  but  to  produce 
this  result  the  mistake  must  be  one  which  affects  the  existence  or  iden- 
tity of  the  thing  sold.  Any  mistake  as  to  its  value  or  quality  or  other 
collateral  attributes  is  not  sufficient  if  the  thing  delivered  is  existent, 
and  is  the  identical  thing  in  kind  which  was  sold. 

Mistake  as  to  the  Solvency  of  the  Maker  of  a  Note  Sold  affects  its 
value,  and  not  its  identity.  Though  the  maker  has  made  an  assignment 
for  the  benefit  of  his  creditors,  the  subject-matter  remains  the  same  sm 
before,  and  the  sale  is  valid. 

Sale  of  Note  does  not  Import  a  Warranty  that  the  Maker  is  Sol- 
vent, though  such  sale  is  made  by  a  broker,  and  it  is  the  universal 
custom  of  such  brokers  not  to  offer  for  sale  the  paper  of  any  person 
whom  they  have  reason  to  believe  to  have  failed  or  made  an  assignment. 

Contract  for  money  had  and  received.  The  defendants, 
in  the  usual  course  of  business,  placed  a  note  executed  by  J. 
and  S.  B.  Sachs  in  the  hands  of  a  firm  of  brokers  in  commer- 
cial paper,  fcr  sale,  and  such  brokers  sold  the  note  to  plaintiffs 
at  about  one  o'clock,  p.  m.,  of  November  27,  1886.  The  makers 
of  the  note  resided  and  did  business  at  Cincinnati,  Ohio,  and 
about  two  hours  prior  to  its  sale  they  made,  pursuant  to  the  laws 
of  said  state,  an  assignment  for  the  benefit  of  their  creditors. 
Such  assignment  was  entirely  unknown  both  to  the  brokers 
and  to  the  plaintiffs  and  defendants  at  the  time  of  the  sale. 
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About  two  hours  afterwards  it  became  known,  and  thereupon 
the  plaintiffs  immediately  offered  to  return  the  note  to  the 
defendants,  and  demanded  the  return  of  the  money  paid 
therefor.     Judgment  for  plaintiffs.     Defendants  excepted. 

L.  D.  Brandeis,  for  the  plaintiffs. 

T.  B.  King,  for  the  defendants. 

Morton,  C.  J.  The  defendants,  being  the  owners  of  a  prom- 
issory note  which  they  had  taken  in  the  ordinary  course  ot 
business,  sold  it  through  brokers  to  the  plaintiffs.  It  was 
afterwards  ascertained  that,  two  hours  before  this  sale,  the 
makers  of  the  note  had  made  a  "voluntary  assignment  of  all 
their  assets  for  the  benefit  of  their  creditors,  to  be  adminis- 
tered under  the  insolvent  laws  of  Ohio,"  of  which  state  they 
were  residents.  Neither  of  the  parties  to  this  suit,  nor  the 
brokers  employed  by  the  defendants,  knew  of  the  assignment 
at  the  time  of  the  sale,  but  they  all  supposed  that  the  makers 
were  doing  business  as  theretofore.  The  plaintiffs  contend 
that  they  are  entitled  to  recover  upon  either  of  two  grounds: 
1.  That  there  was  a  mutual  mistake  of  the  parties  as  to  the 
thing  sold,  and  therefore  no  contract  was  completed  between 
them;  and  2.  That  there  was  a  warranty,  expressed  or  implied, 
hy  the  defendants,  that  the  makers  of  the  note  were  then  car- 
rying on  business,  and  had  not  failed  or  made  an  assignment. 

1.  It  is  a  general  rule  that,  where  parties  assume  to  con- 
tract, and  there  is  a  mistake  as  to  the  existence  or  identity  of 
the  subject-matter,  there  is  no  contract,  because  of  the  want  of 
the  mutual  assent  necessary  to  create  one;  so  that,  in  the  case 
of  a  contract  for  the  sale  of  personal  property,  if  there  is  such 
mistake,  and  the  thing  delivered  is  not  the  thing  sold,  the 
purchaser  may  refuse  to  receive  it,  or  if  he  receives  it,  may, 
upon  discovery  of  the  mistake,  return  it,  and  recover  back 
the  price  he  has  paid.  But  to  produce  this  result,  the  mistake 
must  be  one  which  affects  the  existence  or  identity  of  the  thing 
sold.  Any  mistake  as  to  its  value  or  quality,  or  other  collat- 
eral attributes,  is  not  sufficient  if  the  thing  delivered  is  exist- 
ent, and  is  the  identical  thing  in  kind  which  was  sold:  Gard- 
ner V.  Lane,  9  Allen,  492;  85  Am.  Dec.  779;  Gardner  v.  Lane, 
12  Allen,  39;  Spurr\.  Benedict,  99  Mass.  463;  Bridgewater 
Iron  Co.  V.  Enterprise  Ins.  Co.,  134  Id.  433;  Benjamin  on  Sales, 
sec.  54. 

In  the  case  at  bar,  the  subject-matter  of  the  contract  was  the 
note  of  J.  and  S.  B.  Sachs.     The  note  delivered  was  the  same 
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note  which  the  parties  bought  and  sold.  They  may  both  have 
understood  that  the  makers  were  solvent,  whereas  they  were 
insolvent;  but  such  a  mistake  or  misapprehension  affects  the 
value  of  the  note,  and  not  its  identity:  Day  v.  Kinney,  131 
Mass.  37.  In  Day  v.  Kinney,  the  makers  of  the  note  sold 
were  in  fact  insolvent,  out  they  had  not  stopped  payment  or 
been  adjudged  insolvent,  and  the  decision  is  confined  to  the 
facts  of  the  case.  But  we  think  the  same  principles  apply  in 
this  case.  The  makers  of  the  note  had  made  an  assignment 
for  the  benefit  of  their  creditors,  but  this  did  not  extinguish 
the  note,  or  destroy  its  identity.  It  remained  an  existing 
note,  capable  of  being  enforced,  with  every  essential  attribute 
going  to  its  nature  as  a  note  which  it  had  before.  Its  quality 
and  value  were  impaired,  but  not  its  identity.  The  parties 
bought  and  sold  what  they  intended,  and  their  mistake  was 
not  as  to  the  subject-matter  of  the  sale,  but  as  to  its  quality. 
We  are  therefore  of  opinion  that  the  sale  was  valid,  and  that 
the  plaintifl's  cannot  recover  the  amount  they  paid,  as  upon  a 
failure  of  consideration. 

2.  The  other  question  is  one  of  some  difficulty,  created  in 
part  by  the  manner  in  which  the  case  is  brought  before  us. 
The  case  was  submitted  to  the  superior  court  upon  an  agreed 
statement  of  facts,  "with  a  right  to  draw  such  inferences  as  a 
jury  might  draw  therefrom."  The  court  found  for  the  plain- 
tifl's, but  upon  what  ground  does  not  appear.  If  upon  the 
facts  stated,  and  any  inferences  of  fact  which  the  court  might 
reasonably  draw  therefrom,  its  finding  can  be  justified,  this 
court  cannot  revise  its  finding:  Old  Colony  R.  R.  v.  Wilder, 
137  Mass.  536. 

When  a  man  sells  a  note,  the  law  implies  a  warranty  that 
it  is  genuine,  and  that  he  has  such  a  title  as  to  give  him  the 
right  and  power  to  sell  it:  Lobdell  v.  Baker,  1  Met.  193;  35 
Am.  Dec.  358;  Cabot  Bankv.  Morton,  4  Gray,  156;  Merriamw. 
Wolcotl,  3  Allen,  258;  80  Am.  Dec.  69.  This  is  upon  the 
ground  that  the  offer  of  the  note  is  in  itself  a  tacit  affirmation 
or  representation  that  it  is  genuine,  and  that  the  proposed 
seller  has  a  right  to  sell  it,  and  from  such  affirmation  the  law 
implies  a  warranty,  which  enters  into  the  contract.  But  it  is 
settled  that  he  does  not  warrant  the  solvency  of  the  maker: 
Day  V.  Kinney,  supra;  Burjess  v.  Chapin,  5  R.  I.  225;  Bed- 
with  V.  Farnum,  5  Id.  230.  Applying  these  principles  to  this 
case,  if  the  brokers  who  acted  for  the  defendants  at  the  time 
of  the  sale  made  any  express  or  tacit  representations  that  the 
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note  was  a  note  of  a  firm  then  in  business,  which  the  parties 
understood  as  forming  part  of  the  contract,  and  the  plaintiffs 
relied  upon  it,  it  might,  in  law,  amount  to  a  warranty  that 
the  note  was  as  they  affirmed  it  to  be.  But  the  difficulty  of 
the  plaintiffs'  case  is,  that  there  was  no  warranty  in  terms, 
and  there  are  no  facts  agreed  which  justify  an  inference  that 
the  parties  intended  any  such  warranty  as  a  part  of  the  con- 
tract. The  fact  that  both  parties  supposed  and  believed  that 
the  makers  continued  in  business  is  immaterial.  In  the  sale 
of  a  horse,  both  parties  may  believe  the  animal  is  sound; 
probably  in  most  cases  of  the  sale  of  notes,  both  parties  be- 
lieve and  understand  that  the  maker  is  solvent,  but  no  war- 
ranty can  bo  implied  or  inferred  from  that  fact.  So  the  facts 
that  the  plaintiffs  would  not  have  bought,  and  the  defendants' 
brokers  would  not  have  sold  without  disclosing  the  facts  to 
the  purchaser,  if  they  had  known  that  the  maker  had  failed, 
are  immaterial. 

It  is  recited  in  the  facts  agreed  that  the  transactions  of 
buying  and  selling  commercial  paper  conducted  through 
brokers  "are  confined  to  the  paper  of  persons  actually  carry- 
ing on  business."  If  the  statement  had  stopped  here,  it  might 
imply  that  there  was  a  usage  of  brokers  not  to  sell  paper  of 
makers  who  had  failed,  and  that  an  intending  purchaser  had 
the  right  to  rely  upon  the  offer  by  the  broker  of  a  note  for  sale 
as  an  affirmation  that  the  note  offered  was  the  note  of  a  man 
or  firm  then  in  business.  But  the  statement  goes  on  in  ex- 
planation of  its  meaning  as  follows:  "In  other  words,  it  is  the 
universal  custom  of  such  brokers  not  to  offer  for  sale  the  paper 
of  any  person  whom  they  have  reason  to  believe  to  have  failed 
or  made  an  assignment."  As  thus  explained,  it  goes  little 
further  than  to  prove  that  it  is  the  custom  of  brokers  not  to 
commit  a  fraud  by  concealing  facts  known  to  them.  It  does 
not  go  far  enough  to  show  any  usage  to  warrant  the  note  of 
any  person  when  the  broker  has  no  reason  to  believe  that  he 
has  failed. 

The  plaintiffs  rely  upon  the  case  of  Harris  v.  Hanover  Ban!:, 
15  Rep.  390,  in  which  the  question  here  raised  was  decided  in 
their  favor.  We  think  that  case  is  in  conflict  with  the  weight 
of  the  authorities.  In  that  case  the  court  relies  upon  the  au- 
thority of  Roberts  v.  Fisher,  43  N.  Y.  159,  3  Am.  Rep.  680,  but 
that  is  a  case  of  the  payment  of  a  debt  by  a  worthless  note. 
There  are  cases  like  Roberts  v.  Fisher,  supra,  where  it  has  been 
held  that  if  one  pays  a  debt  by  a  worthless  note,  draft,  or 


712  Hecht  v.  Batcheller.  [Mass. 

check,  the  debt  is  not  extinguished:  Small  y.  Franklin  Mining 
Co.,  99  Mass.  277;  Wcddigen  v.  Boston  Elastic  Fabric  Co.,  100 
Id.  422.  The  distinction  between  such  a  transaction  and  the 
Bale  of  a  note  in  the  market  is  obvious.  Where  a  man  offers 
a  note,  draft,  or  check  in  payment  of  a  bill,  unless  something 
is  said  to  the  contrary,  ho  offers  it  as  an  equivalent  for  money, 
and  thus  tacitly  represents  that  it  is  as  good  as  money.  But 
the  offer  of  a  note  for  sale,  without  recourse  to  the  seller,  does 
not  involve  any  representation  as  to  the  solvency  of  the  par- 
ties to  it,  or  as  to  its  value. 

We  think  the  principles  we  have  stated  are  decisive  of  the 
case  before  us.  The  defendants  sold  the  note  in  good  faith. 
So  far  as  the  evidence  shows,  neither  party,  at  the  time  of  the 
Bale,  spoke  of,  or  inquired  about,  or  knew  anything  about,  the 
failure  of  the  makers.  They  stood  upon  an  equal  footing,  and 
they  had  equal  means  of  knowing  the  standing  of  the  makers. 
It  was  understood  that  the  defendants  were  selling  the  note 
without  recourse  to  them.  They  did  not  expressly  warrant 
the  value  of  the  note,  and  we  are  of  the  opinion  that  from  the 
circumstances  no  warranty  could  fairly  be  inferred  of  the  sol- 
vency of  the  makers,  or  that  they  continued  to  do  business. 

We  are  therefore  of  opinion  that  the  first  three  instructions 
requested  by  the  defendants  should  have  been  given,  and  that, 
upon  the  facts  of  the  case,  the  court  was  not  justified  in  find- 
ing for  the  plaintiffs. 

Exceptions  sustained.        

Mistake,  Such  as  will  be  Relieved  against,  must  be  Mdtoal:  Bei^- 
mm  T.  Marlcoe,  37  Minn.  30;  5  Am.  St.  Rep.  816;  Satpi/er  v.  Eovty,  3  Allfin, 
331;  81  Am.  Dec.  CCl.  For  general  disctission  of  avoidance  of  contracts  for 
mistake,  eeo  note  to  Miles  v.  Stevens,  45  Am.  Dec.  G31-G34.  A  written  in- 
■trument,  executed  by  parties  between  whom  there  is  no  fiduciary  relation, 
will  not  be  reformed  bo  as  to  omit  a  particular  clause,  on  the  ground  that  it 
was  inserted  through  the  mutual  mistake  of  the  parties,  when  the  party 
against  whom  the  reformation  is  sought  knew  of  tlie  iuscruou  of  the  clause 
at  the  execution  of  the  instrument,  and  the  party  seckiug  the  reformation 
might  have  known  such  fact  had  he  read  the  instrument:  Metropolitan  L. 
Ass'ii  V.  Esche,  75  Cal.  513.  The  reformation  of  written  instruments,  when 
through  mistake  they  express  more  or  less  than  was  by  the  contracting  par- 
ties intended,  is  a  well-establLihed  branch  of  equity  jurisdiction:  Franklin 
T.  Jones,  22  Fla.  52G.  "Wliile  it  is  true  that  the  rule  of  courts  of  law  is, 
that  written  instruments  are  the  best  evidence  of  the  intention  of  the  par- 
ties, and  that  the  writing,  in  the  contemplation  of  the  courts  of  law,  contains 
and  is  the  true  agreement  between  the  parties,  yet  courts  of  equity  will, 
when  the  promotion  of  justice  demands  it,  look  behind  the  written  instru- 
ment itself,  and  grant  relief  from  a  contract  entered  into  or  founded  upon 
mistake  or  fraud:  Schwats  v.  Hfrshfy,  125  111.  G53. 
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|147  Massachttsetts,  S48.] 
Chakitablb   Trust, — Gut  to  One  of  Moneys  or  Propkbtt  "to  b« 

Disposed  ov  bt  Him  for  Such  Chabttable  PtJRPOSES  as  be  shall  tbink 

proper  "  is  a  good  charitable  trust. 
Chakitablb  Tkost.  —  Court  of  Equity  will  Frame  a  Scheme  to  Carry 

out  a  Charitable  Trust  or  Bequest  upon  the  death  of  one  to  whom 

property  had  been  devised  or  bequeathed  "  to  be  disposed  of  by  him  for 

such  charitable  purposes  as  he  shall  think  proper." 
Additions  of  Interest  to  the  Capital  of  a  Fund  must  be  Assumed  to 

HAVE  BEEN  MaDE  WITH  THE  AsSENT  OF  THE  BENEFICIARY  for  all  pur- 
poses, when  she  has  received  interest  on  the  new  capital  for  a  long  period 
of  time,  never  objecting  to  the  additions  nor  demanding  the  interest 
which  had  been  capitalized. 
Will,  Construction  of.  —  Where  a  Testator  Made  Deposits  in  a  Life 
Insurance  Company,  and  caused  policies  to  be  issued  promising  to  pay 
M.  G.  interest,  and  after  her  death  to  pay  the  amount  of  the  principal 
sum  to  the  testator,  his  successors  or  administrators,  and  the  testator  in 
making  his  will  stated  that  he  had  made  provision  for  M.  G. ,  and  that 
"  it  is  not  my  wish  that  any  investment  which  I  have  made  or  may  here- 
after make  for  her  should  be  disturbed  or  changed  by  this  will,  but  I  di- 
rect that  the  same  shall  remain  and  be  disposed  of  according  to  the 
conditions  thereof  in  the  same  way  as  though  this  will  had  not  been 
made,"  and  then  made  a  general  devise  of  his  property  to  a  charitable 
trust,  it  was  held  that  the  will  nevertheless  operated  upon  these  poli- 
cies, and  that  the  amount  due  thereon  (M.  G.  having  in  the  mean  time 
died)  vested  in  the  trustee  of  the  charitable  trust,  and  not  in  the  heirs 
of  the  testator. 

E.  M.  Johnson,  for  the  plaintiff. 

E.  n.  Bennett,  for  nieces  of  the  testator. 

S.  II.  Phillips,  for  the  attorney-general. 

C.  M.  Reed,  for  certain  heirs  of  testator. 

O.  F.  Tucker,  for  the  executor  of  Maria  Gassett. 

Holmes,  J.  This  is  a  bill  for  instructions,  brought  by  the 
administrator  de  bonis  nan  with  the  will  annexed  of  Captain 
John  Percival.  The  will  appointed  John  P.  Healy  executor, 
and  gave  the  residue  to  Healy,  "  to  be  disposed  of  by  him  for 
such  charitable  purposes  as  he  shall  think  proper."  Healy 
died,  having  disposed  of  only  a  small  portion  of  the  residuary 
estate  in  his  hands  for  charitable  purposes.  The  first  question 
raised  by  the  report  is,  Whether  the  sum  of  $14,503.75,  re- 
ceived by  tlic  plaintiff  from  the  suit  upon  th-  bond  of  Healy, 
as  executor  of  Percival's  estate,  and  from  the  suit  against 
Healy's  administrator,  should  be  paid  to  the  next  of  kin  of 
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john  Percival,  by  reason  of  the  failure  of  said  Healy  to  dis- 
pose of  the  fund  in  his  lifetime  for  the  purposes  specified  in  the 
residuary  clause  of  the  will  of  said  Percival,  or  should  be  ap- 
plied to  charitable  purposes  according  to  a  scheme  under  the 
direction  of  the  court. 

It  is  settled  that  the  gift  to  Healy  was  a  good  charitable 
trust:  White  v.  Ditson,  140  Mass.  351,  353;  54  Am.  Rep.  473; 
Schouler,  Petitioner,  134  Mass.  426;  Saltonstall  v.  Sanders,  11 
Allen,  446,  453;  Welh  v.  Doane,  3  Gray,  201;  Everett  v.  Carr, 
59  Me.  325;  Pocock  v.  Attorney-General,  L.  R.  3  Ch.  Div.  342; 
Chapman  v.  Brown,  6  Ves.  404,  410;  Dundee  v.  Morris,  3 
Macq.  134,  158.  There  was  no  resulting  trust  on  account  of 
the  vagueness  of  the  objects,  as  there  is  in  cases  where  the  ob- 
jects are  not  confined  to  charities:  Nichols  v.  Allen,  130  Mass. 
211;  39  Am.  Rep.  445.  The  first  point  to  be  determined,  there- 
fore, is  a  matter  of  construction, — whether  the  limitation  to 
charities  was  conditional  upon  Healy's  making  an  appoint- 
ment, or  whether  it  should  be  construed  as  a  gift  to  charitable 
uses  out  and  out,  with  a  superadded  power  to  Healy  to  specify 
them  if  he  saw  fit.  And  on  this  part  of  the  question  wo  are 
of  opinion  that  the  gift  is  an  unconditional  gift  to  charitable 
purposes. 

There  can  be  little  doubt  that  such  would  be  the  construc- 
tion adopted  by  the  English  courts:  Attorney- General  v. 
Fletcher,  L.  J.  5  Ch.  Cas.  75,  78;  Pocock  v.  Attorney-General, 
supra;  Moggridge  v.  Thackwell,  7  Ves.  36;  13  Ves.  416;  Mills 
V.  Farmer,  1  Mer.  55,  100;  White  v.  White,  1  Bro.  C.  C.  12; 
Baylis  v.  Attorney-General,  2  Atk.  239;  Attorney-General  v. 
Hickman,  2  Abr.  Cas.  Eq.  193;  Doylcy  v.  Attorney- General,  2 
Id.  194;  Anonymous,  Freem.  Ch.  262  b;  Copinger  v.  Crehane, 
I.  R.  11  Eq.  429.  Although  a  difierent  opinion  has  been  in- 
timated ii)  some  American  cases,  at  least  where  there  is  a 
naked  power  not  coupled  with  a  trust:  Fontain  v.  Ravenel,  17 
How.  369,  388,  399;  explained  and  limited  by  Russell  v.  Allen, 
107  U.  S.  163,  169.  The  questiotj  must  be  kept  distinct  from 
other  questions  which  do  not  bear  upon  the  meaning  of  the 
words,  such  as  whether  a  trust  for  "harity  generally  is  valid, 
or  whether  a  court  of  equity  can  and  will  exercise  so  general 
a  discretion  as  is  necessary  to  carry  out  the  trust,  etc.  If  the 
meaning  of  the  words  alone  is  considered,  it  appears  to  be  tol- 
erably plain  that  the  English  construction  is  right.  The  na- 
ture of  the  gift  shows  that  an  application  of  the  funds  to 
charity  is  the  dominant  object,  and  that  the  selection  by  the 
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trustee  is  subordinate,  or  means  to  an  end.  It  is  not  like  a 
gift  to  a  particular  charity  which  fails;  there  the  specific  ob- 
ject of  bounty  or  end  of  the  trust  may  well  have  furnished  the 
main  motive  of  the  testator  for  giving  to  charity  at  all.  But 
to  give  a  power  of  selection  to  a  party  who  takes  no  interest  in 
the  fund  cannot  be  supposed  to  be  the  main  motive  of  such  a 
trust  as  we  are  considering,  and  the  motive  of  charity  goes  no 
further  than  charity  generally,  because  the  testator  leaves  the 
rest  to  his  trustee.  The  testator,  in  such  a  case,  says,  in  effect, 
I  give  the  fund  in  trust  for  charitable  purposes,  and,  to  save 
application  to  the  court,  I  authorize  the  trustee  to  determine 
the  scheme. 

In  the  ordinary  case  of  trusts  for  such  persons  of  a  class  as 
the  trustee  shall  select,  when  a  duty  to  select  is  imposed  upon 
the  trustee  by  implication,  a  general  intention  to  benefit  the 
class  is  recognized,  and  the  trust  will  not  fail  if  the  trustee 
accepts  it  and  then  fails  to  make  a  selection:  Brown  v.  Higgs, 
4.  Ves.  708;  5  Id.  495;  8  Id.  561;  Burrough  v.  Philcox,  5  Mylne 
&  C.  72;  Penny  v.  Turner,  2  Phill.  Ch.  403;  Harding  v.  Glyn, 
1  Atk.  469;  Mahon  v.  Savage,  1  Schoales  &  L.  Ill;  Spring  v. 
Biles,  1  Id.  113,  note;  1  Term  Rep.  435,  note;  Salushury  v. 
Denton,  3  Kay  &  J.  529;  Nichols  v.  Allen,  130  Mass.  211,  219; 
39  Am.  Rep.  445;  Drew  v.  Wakefield,  54  Me.  291. 

Here  there  is  a  trust,  not  a  mere  power,  and  it  was  recog- 
nized in  ]VJiite  v.  Ditson,  supra,  that  a  duty  was  imposed  upon 
Healy  to  act,  which  is  a  strong  circumstance  in  favor  of  the 
construction  that  the  benefit  is  not  intended  to  be  made  de- 
pendent upon  his  acting:  Brown  v.  Higgs,  8  Ves.  561,  571,  574; 
Cole  V.  Wade,  16  Id.  27;  Moggridge  v.  Thackwell,  7  Id.  36,  82. 
And  it  being  settled  that  in  some  cases  you  can  separate  the 
general  intent  from  the  mode  of  execution,  the  nature  of  the 
gift  in  the  particulars  to  which  we  have  adverted  already 
seems  to  us  to  make  the  case  a  stronger  one  for  doing  so  than 
where  the  selection  is  to  be  made  from  relations  or  the  like,  as 
in  the  decisions  cited.  At  all  events,  this  case  is  nearer  to 
those  than  to  a  gift  to  such  persons  as  A  may  appoint:  Mills 
V.  Farmer,  supra.  For  there  the  limitation  is  as  wide  as  the 
world,  and  if  A  docs  not  take  the  beneficial  interest,  it  is  im- 
possible to  suppose  that  a  gift  is  intended,  unless  he  exercises 
the  power  confided  to  him.  But  charitable  purposes  constitute 
a  well-defined  class,  to  which  it  is  entirely  conceivable  that  a 
testator  should  make  a  gift.  We  shall  consider  the  validity 
of  such  a  gift  in  a  moment. 


716  MiNOT  V.  Baker.  [Mass. 

The  construction  of  the  will  being  what  we  have  declared, 
the  question  arises  whether  a  trust  originally  valid  is  to  fail 
for  want  of  a  trustee,  contrary  to  the  general  doctrine  of  equity. 
There  is  no  doubt  that  if  there  were  a  very  slight  indication 
of  the  direction  which  the  testator  meant  his  bounty  to  take, 
a  court  of  equity  would  find  itself  able  to  carry  out  the  will. 
In  Schouler,  Petitioner,  supra,  the  gift  was  for  "  charitable  pur- 
poses, masses,"  etc.,  and  the  court  appointed  a  new  trustee. 
See  also  Copinger  v.  Crehane,  11  I.  R.  Eq.  429.  But  it  is 
argued  that  when  the  gift  originally  is,  or  through  the  failure 
of  the  first  trustee  to  exercise  his  discretion  afterwards  be- 
comes, a  gift  to  charitable  uses  simpliciter,  then  the  disposition 
of  the  fund  in  England  was  in  the  king  as  parens  patriae,  by 
the  sign  manual,  and  that  a  court  of  equity  as  such  has  no 
jurisdiction. 

It  is  to  be  observed  that  the  objections  to  the  exercise  of  the 
power  to  frame  a  scheme  in  the  case  supposed  are  not  at  all 
similar  to  those  which  apply  to  a  diversion  by  the  sign  manual 
to  wholly  difierent  uses  of  property  devoted  to  a  specific  pur- 
pose which  fails,  because  contrary  to  the  policy  of  the  law;  for 
instance,  as  in  the  well-known  case  of  Da  Costa  v.  De  Pas,  1 
Amb.  228,  2  Swant.  487,  note,  where  a  legacy  to  establish  a 
Jesuba,  or  assembly  for  reading  the  law  and  instructing  peo- 
ple in  the  Jewish  religion,  was  devoted  to  the  foundling  hos- 
pital for  the  instruction  of  the  children  in  the  Christian  religion. 
In  such  a  case  there  is  no  pretense,  or  only  a  pretense,  of  car- 
rying out  the  directions  of  the  testator.  His  will  is  arbitrarily 
overridden:  Moggridge  v.  Thackwell,  7  Ves.  36,  81.  But  in  a 
case  like  the  present,  whether  the  machinery  used  is  the  sign 
manual  or  a  scheme  prepared  under  the  direction  of  the  court, 
the  testator's  wishes  are  carried  out  as  he  has  expressed  them, 
just  as  they  might  be  by  the  appointment  of  a  trustee,  or  by 
the  framing  of  a  scheme  in  those  cases  where  the  jurisdiction 
of  the  court  is  admitted. 

The  only  objection  on  the  ground  of  policy  to  the  court's 
entertaining  jurisdiction  which  has  occurred  to  us  is,  that  it 
must  choose  from  too  wide  a  field  when  there  is  nothing  more 
specific  to  guide  it  than  a  general  direction  to  apply  the  fund 
to  charitable  purposes.  If  the  objection  in  this  general  form 
were  sound,  a  trust  for  charitable  purposes  generally  ought  to 
have  been  held  void,  whereas  all  tlic  English  cases  imply,  and 
express  decisions  establish,  that  it  is  valid:  Nichols  v.  Allen, 
130  Mass.  211,  221;  39  Am.  Rep.  445;  Moggridge  v.  Thackwell, 
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7  Ves.  36,  80;  Paice  v.  Archbishop  of  Canterbury,  14  Id.  364; 
Legge  v.  Asgill,  Turn.  &  R.  265,  note;  Dolan  v.  Macdermot, 
L.  R.  3  Ch.  676;  Pococt  v.  Attorney-General,  L.  R.  3  Ch.  Div. 
342;  Anonymous,  Freem.  Ch.  261,  case  330  b.  It  has  been 
said  that  "the  court  never,  in  trust  or  powers,  exercises  a 
discretion":  Felan  v.  Russell,  4  I.  R.  Eq.  701,  704.  But  the 
court  has  never  hesitated  to  frame  a  schenae,  or  to  make  a 
choice  of  the  individual  beneficiary,  when  the  species  of  charity 
was  indicated:  Baylis  v.  Attorney- General,  2  Atk.  239;  White 
V.  White,  1  Bro.  C.  C.  12;  Mills  v.  Farmer,  1  Mer.  55;  19  Ves. 
483;  Attorney- General  v.  Gladstone,  13  Sim.  7;  Gillan  v.  Gillan, 
1  L.  R.  Ir.  114.  And  as  is  pointed  out  by  Mr.  Justice  Gray 
in  Jackson  v.  Phillips,  14  Allen,  539,  580,  a  charity  being  a 
trust  in  which  the  public  is  interested,  and  which  is  allowed 
by  the  law  to  be  perpetual,  "  deserves  and  often  requires  the 
exercise  of  a  larger  discretion  by  the  court  of  chancery  than 
a  mere  private  trust;  for  without  a  large  discretionary  power, 
in  carrying  out  the  general  intent  of  the  donor,  to  vary  the 
details  of  administration,  and  even  the  mode  of  application, 
many  charities  would  fail  by  change  of  circumstances,"  etc. 
Bearing  these  considerations  in  mind,  and  also  that  under  the 
English  practice  there  would  have  been  no  difierence  in  the 
execution  of  the  trust,  whether  by  the  court  or  by  the  sign 
manual  {Moggridge  v.  Thachwell,  7  Ves.  36,  87),  we  think  that 
the  court  would  find  no  insuperable  difficulty  in  selecting  the 
species  as  well  as  the  particular  object  of  the  charity. 

If  this  be  so,  the  objections  remaining  to  the  jurisdiction  are 
purely  historical;  that  it  was  not  exercised  in  England,  and 
therefore  cannot  be  exercised  here;  that  although  in  England 
there  was  a  remedy  existing  alongside  of  the  ordinary  juris- 
diction of  the  chancellor,  and  practically  reaching  similar 
results,  yet  since  this  court  has  not  the  powers  exercised  by 
the  sign  manual,  a  will  must  be  defeated,  and  a  trust  must 
fail  which  this  court  but  for  tradition  is  perfectly  competent 
to  carry  into  efiect  by  machinery  which  it  would  have  no 
hesitation  in  using  were  the  case  a  hair's  breadth  diflFerent. 

If  it  is  possible  to  avoid  such  a  result,  it  is  desirable  to  do 
so,  and  the  historical  tradition  must  be  very  clear,  and  the 
limit  of  jurisdiction  very  well  defined,  to  make  it  necessary 
that  this  court  should  decline  for  such  arbitrary  reasons  to 
enforce  a  trust  which  it  recognizes  as  valid.  It  might  be  hard 
to  escape  from  the  authorities,  if  no  trust  were  interposed: 
Jackson  v.  Phillips,  14  Allen,  539,  576.     And  it  is  not  to  be 
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denied  that  some  courts  of  authority  would  probably  require 
a  specification  of  the  charity,  whether  there  was  a  trust  or 
not:  Bristol  v.  Bristol,  53  Conn.  242,  256;  Felan  v.  Russell,  4 
I.  R.  Eq.  701;  Longf.  A  T.  674;  Clifford  v.  Francis,  Freem. 
330;  O'Leary  on  Religious  and  Charitable  Uses,  183.  On  the 
other  hand,  in  Moggridge  v.  Thackwell,  7  Ves.  36,  although 
there  were  some  words  of  recommendation  in  the  will,  not 
amounting,  however,  to  a  limitation  of  the  generality  of  the 
trust  (7  Id.  85,  86),  and  although  the  circumstance  that  some 
objects  were  pointed  out  was  adverted  to  in  the  discussion, 
Lord  Eldon  did  sanction  the  opinion  that  if  there  is  or  ever 
has  been  a  trustee,  that  is  enough  to  warrant  the  court  in 
framing  a  scheme,  irrespective  of  the  question  whether  the 
testator  has  pointed  out  any  species  of  charity  or  not. 

In  that  case  Lord  Eldon  said  that  he  doubted  whether,  if 
the  decree  upon  the  principles  attaching  to  charitable  uses 
must  have  called  upon  the  trustees,  it  could  be  said  that,  be- 
cause the  trustee  is  dead,  the  court  is  not  to  make  a  decree 
ordering  such  direction,  for  no  such  order  could  be  given  to 
the  king  executing  by  sign  manual.  And  again,  in  Paice  v. 
Archbishop  of  Canterbury,  14  Ves.  364,  372,  ho  laid  it  down 
generally,  that  when  the  bequest  is  to  trustees  for  charitable 
purposes,  the  disposition  must  be  the  subject  of  a  scheme  be- 
fore the  master;  but  that  when  the  object  is  charity  without 
a  trust  interposed,  it  must  be  by  sign  manual:  See  Down  v. 
Worrall,  1  Mylne  &  K.  561,  563;  Reeve  v.  Attorney-General^  3 
Hare,  191,  197;  Cook  v.  Duckenfield,  2  Atk.  562,  567,  decree 
stated;  Moggridge  v.  Thackwell,  7  Ves.  36,  83,  84;  Boyle  on 
Charities,  239.  In  Anonymous,  Freem.  Ch.  261,  "it  was  said, 
and  not  denied,  that  if  a  man  dcviseth  a  sum  of  money 
to  such  charitable  uses  as  he  shall  direct,  by  a  codicil  to  be 
annexed  to  his  will,  or  by  a  note  in  writing,  and  afterwards 
leaves  no  direction,  neither  by  note  nor  codicil,  the  court  of 
chancery  hath  power  to  dispose  of  it  to  such  charitable  uses 
as  the  court  shall  think  fit":  Mills  v.  Farmer,  1  Mer.  55, 
59,  95. 

We  do  not  propose  to  inquire  very  curiously  whether  Lord 
Eldon's  view  in  the  latter  case  before  him  is  historically  ac- 
curate or  not.  It  is  a  view  which  certainly  goes  no  further 
than  some  of  the  earliest  eases,  and  which  it  is  necessary  to 
adopt  in  this  country  to  prevent  a  failure  of  justice.  If  we 
acted  with  less  sanction,  we  should  be  conforming  to  the  sub- 
stantive principles  of  equity  by  framing  an  equitable  remedy 
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where  we  recognized  an  equitable  right.  We  are  of  opinion 
that  the  above-mentioned  sum  of  $14,503.75  should  be  applied 
to  charitable  purposes,  according  to  a  scheme  under  the  direc- 
tion of  the  court. 

Two  other  questions  are  raised  by  the  report,  and  remain  to 
be  considered. 

During  his  life,  the  testator  made  certain  deposits  in  the 
Massachusetts  Hospital  Life  Insurance  Company,  through 
William  Sturgis.  The  life  company  issued  policies  promis- 
ing to  pay  Maria  Gassett  interest  "  unless  added  to  the  prin- 
cipal sum  as  provided  below,"  and  after  her  death,  to  pay  the 
amount  of  the  principal  sum  to  Captain  Percival,  his  executors 
or  administrators.  The  provision  in  the  policy  referred  to 
allowed  Mrs.  Gassett  to  have  the  annual  "  payments  added  to 
the  principal  sum  (in  order  to  increase  said  principal  sum)," 
giving  the  company  sixty  days'  notice.  Interest  was  capital- 
ized annually  by  the  company  on  these  policies,  from  their 
dates  in  1851  and  1852  through  January  1,  1863,  and  the 
amount  of  the  interest  and  the  former  capital  added  was  in- 
dorsed on  the  policy,  under  the  head,  "  New  capital,  being  the 
principal  sum  with  the  successive  accumulations  of  interest." 
It  is  alleged,  and  admitted  in  the  pleadings,  that  this  was 
done  at  Mrs.  Gassett's  election,  and  in  pursuance  of  the  agree- 
ment in  the  policies.  An  express  direction  on  her  part  was 
not  proved;  but  it  appears  that  Mrs.  Gassett  received  interest 
on  the  new  capital  for  over  twenty  years,  until  her  death,  and 
never  objected  to  the  additions  or  demanded  the  interest  which 
had  been  capitalized. 

Captain  Percival,  by  his  will,  stated  that  he  had  made  pro- 
vision for  Mrs.  Gassett,  and  proceeded:  "  It  is  not  my  wish  that 
any  investment  which  I  have  made  or  hereafter  may  make  for 
her  should  be  disturbed  or  changed  by  this  will,  but  I  direct 
that  the  sum  shall  remain  and  be  disposed  of  according  to  the 
conditions  thereof,  in  the  same  way  as  though  this  will  had 
not  been  made.  I  advise,"  etc.  Mrs.  Gassett  died  in  1887. 
The  plaintiflf  has  collected  the  amount  due  on  the  policies, 
and  the  further  questions  raised  are,  whether  these  amounts 
are  to  go  to  the  next  of  kin  as  if  the  will  had  not  been  made, 
or  go  to  charity  as  part  of  the  residue;  and  also  whether  Mrs. 
Gassett's  executor  is  entitled  to  a  portion  of  the  sums  collected 
equal  to  the  amount  of  interest  added  to  the  original  capital 
as  we  have  described. 

On  the  former  question  it  is  argued  that  the  testator  meant, 
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by  the  language  which  we  have  quoted,  to  withdraw  the  whole 
investment  in  the  Hospital  Life  Company  from  the  operation 
of  his  will.  If  that  was  not  his  intention,  the  clause  has  no 
effect,  since,  of  course,  Captain  Percival  could  not  disturb  by  his 
will  Mrs.  Gassett's  vested  life  interest  under  the  policies.  But 
the  words  used  apply  to  "  any  investment "  which  the  testator 
may  make  in  the  future,  as  well  as  to  those  which  he  has 
made  in  the  past,  and  they  apply  only  to  investments  "  for 
her,"  and  to  nothing  else.  We  cannot  limit  their  meaning  to 
a  specific  reference  to  the  investments  in  the  Hospital  Life 
Company  as  a  whole,  nor  extend  it  beyond  Mrs.  Gassett's 
interest,  whatever  it  may  turn  out  to  be  in  this  or  that  par- 
ticular fund.  We  are  constrained  to  hold  that  Captain  Perci- 
val's  interest  in  the  policies  is  not  excepted  from  the  operation 
of  his  will,  but  is  a  part  of  the  estate  disposed  of  by  it,  and 
must  be  applied  to  charitable  purposes. 

On  the  last  question,  as  the  pleadings  stand,  and  apart  from 
the  pleadings  in  view  of  Mrs.  Gassett's  course  of  conduct  while 
alive,  we  must  assume  that  the  additions  of  interest  to  capital 
were  made  with  her  consent,  as  recommended  by  Captain 
Percival  in  his  will,  and  we  must  take  the  additions  to  have 
been  made  absolutely  and  for  all  purposes,  so  that  her  execu- 
tor has  no  claim,  but  the  principal  fund  as  increased  goes  under 
the  policies  to  the  administrator  of  Captain  Percival,  to  whom 
the  company  paid  it:  See  In  re  Curteis^s  Trusts,  L.  R.  14  Eq.  217. 

Decree  accordingly. 

Chakitable  Trust.  —  Girrs  and  Trusts  for  Charttablk  Purfosbs 
u«  most  liberally  coustrued;  the  trustee  need  not  be  known,  nor  capable  of 
taking,  nor  need  the  beneficiary  or  objects  of  the  trust  be  definite:  Raley  v. 
Umatilla  County,  15  Or.  172;  3  Am.  St.  Rep.  142,  and  note  152;  Bridges  v. 
Pleasants,  4  Ired.  Eq.  26;  44  Am.  Dec.  94,  and  extended  note  9S-101.  For 
devises  and  bequests  to  charitable  uses,  when  and  when  not  void  for  uncer- 
tainty: Hotae  V.  Wilson,  91  Mo.  45;  60  Am.  Rep.  226,  and  note  230,  where 
the  subject  is  discussed  somewhat  at  length;  Eutaw  Place  etc.  Church  v. 
8/iively,  67  Md.  493;  1  Am.  St.  Rep.  412,  and  note  415,  416.  A  bequest  of  a 
fund  to  trustees  "  to  appropriate  the  principal  and  interest,  as  they  shall 
deem  proper,  to  aid  such  indigent,  needy,  and  meritorious  widows  and 
orphans  of  the  town  of  W.  as  may  need  temporary  help  to  keep  them  from 
being  chargeable  to  the  town  as  paupers,  leaving  to  the  trustees'  discretion 
as  to  who  shall  be  made  the  subjects  of  such  aid,"  is  a  valid  charitable  trust: 
Camp  V.  Crocker,  54  Conn.  21.  A  gift  "  to  aid  indigent  young  men  in  fitting 
themselves  for  the  evangelical  ministry  "  is  a  good  charitable  tise,  and  not 
void  for  uncertainty :   Trustees  o/ School  v.   Whitnry,  54  Conn.  3i2. 

Charitable  Trusts.  —  Equity  has  the  Power  to  Apply  the  Docj- 
T&i>'K  OF  Cy-pees  to  Charitie3,  and  a  gift  will  not  be  permitted  by  equity 
to  fail  because  of  the  non-incorporation  of  the  society  to  whom  and  for  whose 
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benefit  the  conveyance  was  made:  Missouri  H.  Society  v.  Academy  0/  Science, 
9i  Mo.  459.  A  court  of  equity  never  wants  a  trustee,  and  when  property 
has  been  bequeathed  in  trust,  and  the  trustee  appointed  refuses  to  take,  the 
court  will  decree  the  execution  of  the  trust  by  the  personal  representative, 
who  is  deemed  the  trustee,  that  is,  if  the  trust  estate  is  personalty :  Tticker 
V.  Cfrundy,  83  Ky.  540.  Where  property  is  conveyed  to  trustees  who  are 
incapable  of  taking  the  title  thereto  for  the  benefit  and  use  of  a  county, 
equity  will  not  sufiFer  the  conveyance  to  be  defeated  by  any  lack  of  capacity 
or  authority  on  the  part  of  the  trustees  to  take  and  hold  the  property  for  the 
county:  8hivvnth\.  Martin,  50  Ark.  141. 
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[147  Masbachxtsbtts,  870.] 

Whilb  Parties  Live  Together  as  Husband  and  Wife,  No  Implied 
Promise  can  Arise  that  the  one  will  pay  for  work  done  by  the  other. 

Woman  Deceived  into  the  Belief  that  She  is  Married  cannot  Sus- 
tain AN  Action  for  Services  rendered  by  her  as  housekeeper  for  her 
supposed  husband  while  living  with  him  as  his  wife,  and  in  ignorancft 
that  her  marriage  to  him  was  void  because  the  wife  of  a  prior  marriage 
was  still  living.  If  she  has  any  remedy,  it  is  by  an  action  for  the  deceit 
in  inducing  her  to  marry  by  false  representations  or  by  false  promises. 

Action  of  contract  against  the  administrators  of  the  estate 
of  James  W.  Cooper.  The  plaintifif,  to  sustain  her  action, 
proved  that  she  and  the  decedent,  in  January,  1869,  went 
through  the  form  of  marriage,  and  thereafter  until  his  death 
lived  together  as  husband  and  wife;  that  she  kept  house  for 
him  until  he  died,  and  never  received  anything  for  her  ser- 
vices; that  during  a  portion  of  the  time  she  kept  boarders^ 
and  gave  the  profits,  amounting  to  a  sum  which  she  stated, 
to  the  decedent;  that  before  the  marriage  decedent  told  her 
that  he  had  been  previously  married,  but  that  he  was  divorced 
from  his  wife.  The  plaintiff  did  not  discover  that  the  former 
wife  was  living  until  after  the  death  of  the  decedent,  in  July, 
1885;  The  court  decided  that  the  evidence  failed  to  disclose 
any  express  contract  to  pay  for  plaintiff's  services,  and  that 
no  implied  contract  could  arise  while  the  parties  lived  to- 
gether as  husband  and  wife,  and  directed  a  verdict  to  be  entered 
for  the  defendants. 

S.  B.  Allen,  for  the  plaintiff. 

W.  B.  French,  for  the  defendants. 

W.  Allen,  J.  The  plaintiff  and  James  W.  Cooper  inter- 
married in  the  year  1869,  and  lived  together  as  husband  and 
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wife  until  his  death,  in  1885.  After  his  death,  the  plaintiff 
learned  that  a  former  wife,  from  whom  he  had  not  been  di- 
vorced, was  living,  and  brought  this  action  of  contract  against 
his  administrator  to  recover  for  work  and  labor  performed  by 
her  as  housekeeper  while  living  with  the  intestate.  The  court 
correctly  ruled  that  when  the  parties  lived  together  as  hus- 
band and  wife  there  could  be  no  implied  promise  by  the  hus- 
band to  pay  for  Buch  work.  The  legal  relations  of  the  parties 
did  not  forbid  an  express  contract  between  them;  but  their 
actual  relations,  and  the  circumstances  under  which  the  work 
was  performed,  negatived  any  implication  of  an  agreement  or 
promise  that  it  should  be  paid  for:  Jiobbins  v.  Potter,  11  Allen, 
688;  98  Mass.  532. 

The  case  at  bar  cannot  be  distinguished  from  that  cited,  un- 
less upon  the  grounds  that  the  plaintiff  believed  that  her  mar- 
riage was  legal,  and  that  the  intestate  induced  her  to  marry 
him  by  falsely  representing  that  he  had  been  divorced  from 
his  former  wife.  But  the  fact  that  the  plaintiff  was  led  by 
mistake  or  deceit  into  assuming  the  relation  of  a  wife  has  no 
tendency  to  show  that  she  did  not  act  in  that  relation;  and 
the  fact  that  she  believed  herself  to  be  a  wife  excludes  the  in- 
ference that  the  society  and  assistance  of  a  wife  which  she 
gave  to  her  supposed  husband  were  for  hire.  It  shows  that  her 
intention  in  keeping  his  house  was  to  act  as  a  wife  and  mis- 
tress of  a  family,  and  not  as  a  hired  servant.  There  was  clearly 
no  obligation  to  pay  wages  arising  from  contract;  and  the  plain- 
tiff's case  is  rested  on  the  ground  that  there  was  an  obligation 
or  duty  imposed  by  law,  from  which  the  law  raises  a  promise 
to  pay  money,  upon  which  the  action  can  be  sustained. 

The  plaintiff's  remedy  was  by  an  action  of  tort  for  the  de- 
ceit in  inducing  her  to  marry  him  by  false  representations,  or 
by  a  false  promise:  Blossom  v.  Barrett,  37  N.  Y.  434;  97  Am. 
Dec.  747.  The  injury  which  was  sustained  by  her  was  in 
being  led  by  the  promise,  or  the  deceit,  to  give  the  fellowship 
and  assistance  of  a  wife  to  one  who  was  not  her  husband,  and 
to  assume  and  act  in  a  relation  and  condition  that  proved  to 
be  false  and  ignominious.  The  duty  which  the  intestate  owed 
to  her  was  to  make  recompense  for  the  wrong  which  he  had 
done  to  her.  It  is  said  that  from  this  duty  the  law  raised  a 
promise  to  pay  her  money  for  the  work  performed  by  her  in 
housekeeping.  The  obligation  to  make  compensation  for  the 
breacli  of  contract  could  be  enforced  only  in  an  action  upon 
the  contract.     The    obligation  to   mako    recompense  for  the 
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injury  done  by  the  tort  was  imposed  by  law,  and  could  be 
enforced  only  in  an  action  of  tort;  it  was  not  a  debt  or  duty 
upon  which  the  law  raised  a  promise  which  would  support  an 
action  of  contract.  The  same  act  or  transaction  may  consti- 
tute a  cause  of  action  both  in  contract  and  in  tort,  and  a 
party  may  have  an  election  to  pursue  either  remedy.  In  that 
sense,  he  may  be  said  to  waive  the  tort  and  sue  in  contract. 
But  a  right  of  action  in  contract  cannot  be  created  by  waiving 
a  tort,  and  the  duty  to  pay  damages  for  a  tort  does  not  imply 
a  promise  to  pay  them,  upon  which  assumpsit  can  be  main- 
tained: Jones  V.  Hoar,  5  Pick.  285;  Brown  v.  Holbrook,  4  Gray, 
102;  Ferguson  v.  Carrington,  9  Barn.  &  C.  59;  see  also  Met- 
calf  on  Contracts,  9,  10;  1  Chitty  on  Contracts,  11th  Am.  ed., 
87;  Earle  v.  CoburUy  130  Mass.  596;  Milford  v.  Commonwealth ^ 
144  Id.  64. 

But  the  objection  to  maintaining  the  plaintiff's  action  lies 
deeper.  The  work  and  labor  never  constituted  a  cause  of  ac- 
tion in  tort.  The  plaintiff  could  have  maintained  no  action 
of  tort  against  the  intestate  for  withholding  payment  for  the 
work  and  labor  in  housekeeping,  or  for,  by  false  representa- 
tions, inducing  her  to  perform  the  work  without  pay.  The 
particular  acts  which  she  performed  as  a  wife  were  not  in- 
duced by  the  deceit,  so  that  each  would  constitute  a  sub- 
stantive cause  of  action,  but  by  the  position  which  she  was 
deceived  into  assuming,  and  would  be  elements  of  damage 
in  an  action  for  that  deceit.  Labor  in  housekeeping  was  a 
email  incident  to  a  great  wrong,  and  the  intestate  owed  no 
duty,  and  had  no  right  to  single  that  out  and  offer  payment 
for  it  alone;  and  the  offer  to  do  so  might  well  have  been 
deemed  an  aggravation  of  the  injury  to  the  plaintiff. 

We  have  been  referred  to  Higgins  v.  Breen,  9  Mo.  493,  and 
Fox  V.  Daioson,  8  Mart.  (La.)  94,  as  decisions  contrary  to  the 
conclusion  which  we  have  reached.  It  does  not  appear  upon 
what  ground  the  latter  case  was  decided.  The  former  was 
decided  in  favor  of  the  defendant,  the  administrator,  upon 
technical  grounds;  but  the  question  of  his  liability  was  consid- 
ered. It  was  assumed  that  an  action  of  contract  could  have 
been  maintained  against  the  intestate  for  work  and  labor; 
and  the  question  discussed  was,  whether  the  action  would 
survive  against  his  administrator,  and  it  was  held  that  it 
would.  Upon  the  evidence  in  the  present  case,  we  think  that 
no  action,  certainly  no  action  of  contract  for  the  cause  of  ac- 
tion declared  on,  could   have  been  maintained   against   the 
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intestate.  Even  if  the  intestiate  had  Deen  liable  in  tort,  we 
are  not  prepared  to  assent  to  the  proposition  that  an  action  of 
contract  will  lie  against  an  administrator  for  a  tort  of  his  in- 
testate for  which  no  action  of  contract  could  have  been  sus- 
tained against  him. 

In  the  opinion  of  a  majority  of  the  court,  the  entry  must  be^ 
exceptions  overruled.  

HcsBAiTD  AND  WiFE.  —  A  WiTS  MAT  Rboovui  TOR  8ervioe3  in  taking 
caro  of  her  blind  father-in-law,  residing  in  the  family  of  herself  and  husband, 
in  pursuance  of  an  arrangement  or  understanding  to  that  effect  with  th» 
father-in-law,  fairly  made,  and  assented  to  by  the  husband:  Maton  ▼.  Dttn- 
bar,  43  Mich.  407;  38  Am.  Rep.  201. 


Wright  v.  Dawson. 

ri47  Mabsachusxtts,  884.] 
Rbosiptor  or  Attached  Propertt  hat  Exonerate  Himself  isom  Lia* 

BtUTT  by  proving  any  state  of  facts  which  shows  that  the  officer  is  not 
under  any  liability  either  to  apply  the  property  to  the  debt  of  the  attach- 
ing creditor,  or  to  return  it  to  the  debtor  or  other  owner. 
Receiftor  of  Attached  Pbofertt  is  kot  Liable  therefor  if  He  Per- 
mits It  to  Return  to  the  custody  of  the  defendant  in  attachment,  who 
within  less  than  four  months  after  the  levy  of  the  writ  files  his  petition 
in  insolvency,  and  the  property  is  received  by  his  assignee  and  its  pro- 
ceeds applied  to  the  benefit  of  his  creditors. 

Contract  against  the  defendant  as  a  receiptor  of  certain 
personal  property  attached  by  the  plaintiff,  Wright,  who  was  a 
deputy  sheriff.  The  writ  of  attachment  was  against  one  Par- 
sons, and  was  levied  on  the  14th  of  April,  1880.  On  the  16th 
of  the  same  month  the  defendant  gave  his  receipt  to  the  plain- 
tiff for  such  property,  whereby  he  agreed  to  keep  the  property 
safely,  to  redeliver  it  on  demand,  or  if  no  demand  should  be 
made,  to  redeliver  it  within  thirty  days  after  the  rendering  of 
judgment  in  the  action  against  Parsons.  The  defendant  per- 
mitted the  property  to  go  back  into  the  hands  of  Parsons,  who, 
upon  August  9,  1880,  filed  a  voluntary  petition  in  insolvency, 
and  was  adjudged  an  insolvent.  The  propertj'  was  taken  by 
the  messenger  in  insolvency  and  delivered  to  the  assignee, 
who  disposed  of  it  for  the  benefit  of  the  insolvent's  creditors. 
April  19,  1887,  judgment  was  recovered  in  the  action 
against  Parsons,  and  within  thirty  days  thereafter,  execution 
was  placed  in  the  hands  of  the  plaintiff.  The  judge  ruled 
that  the  action  could  not  be  sustained.     Plaintiff  excepted. 
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/.  A.  Wainwright,  for  the  plaintiff. 
D.  W.  Bond,  for  the  defendant. 

Morton,  C.  J.  This  is  an  action  upon  a  receipt  given  by 
the  defendant  to  the  plaintiff,  who  as  a  deputy  sheriff  had  at- 
tached certain  personal  property  owned  by  one  Parsons  on  a 
writ  against  him.  By  the  receipt,  the  defendant  undertakes 
to  keep  the  property  safely,  and  to  redeliver  it  to  the  plaintiff 
on  demand,  and  if  no  demand,  to  redeliver  it  within  thirty 
days  of  the  rendering  of  judgment  in  the  suit  against  Parsons, 
6o  that  the  same  may  be  taken  on  execution. 

It  is  settled  that  under  such  a  receipt  the  receiptor  is  not 
under  an  absolute  liability  to  redeliver  the  property;  but  it 
may  be  stated  as  a  general  rule,  that  he  is  entitled  to  prove  as 
an  excuse  for  not  delivering  it,  and  as  a  defense  to  an  action 
upon  the  receipt,  any  state  of  facts  which  shows  that  the  offi- 
cer is  not  under  any  liability  either  to  apply  the  property  to 
the  debt  of  the  attaching  creditor,  or  to  return  it  to  the  debtor 
or  other  owner.  Thus  he  may  show  as  a  defense  that  the 
property  has  been  taken  from  him  by  the  real  owner  by  virtue 
of  a  paramount  title:  Learned  v.  Bryant,  13  Mass.  224;  Denny 
v.  Willard,  11  Pick.  519;  22  Am.  Dec.  389.  Or  that  it  was  ex- 
empt from  attachment,  and  has  been  given  up  to  the  debtor: 
Thayer  v.  Hunt,  2  Allen,  449.  Or  that  the  attachment  was 
dissolved  by  the  insolvency  of  the  debtor:  Sprague  v.  Wlieat- 
land,  3  Met.  416;  Grant  v.  Lyman,  4  Id.  470;  Andrews  v.  South- 
wick,  13  Id.  535;  Butterjield  v.  Converse,  10  Gush.  317; 
Shumway  v.  Carpenter,  13  Allen,  68;  Lewis  v.  Webber,  116 
Mass.  450.  These  cases  proceed  upon  the  ground  that  the 
liability  of  the  receiptor  is  of  a  peculiar  character;  he  is  a 
mere  bailee  of  the  officer,  who  can  enforce  the  promise  of  his 
bailor  to  deliver  the  goods  only  so  far  as  is  necessary  to  relieve 
himself  from  liabilty  to  any  party  interested  in  the  attach- 
ment. 

Applying  these  principles  to  the  case  at  bar,  it  is  clear  that 
the  plaintiff  cannot  maintain  his  action.  He  is  not  liable  over 
to  any  person  for  the  property.  He  is  not  liable  to  the  debtor, 
for  the  property  has  been  applied  to  his  use  in  the  payment  of 
his  debts;  nor  to  the  assignee  in  insolvency,  because  he  has 
received  the  property  and  disposed  of  it  for  the  benefit  of  the 
creditors  of  the  judgment  debtor.  He  is  not  liable  to  the  at- 
taching creditor,  because  he  had  no  right  to  take  the  property 
and  apply  it  to  his  own  debt,  thus  gaining  a  preference  over 
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the  other  creditors  of  the  debtor.  The  debtor  filed  his  petition 
in  insolvency  within  four  months  after  the  attachment;  the 
effect  of  this  was  to  dissolve  the  attachment,  if  any  existed, 
and  take  away  the  right  of  the  creditor  to  have  this  property 
applied  to  his  debt. 

The  plaintiff  contends  that  as  the  receiptor  allowed  the 
property  to  go  back  into  the  hands  of  the  debtor  before  the  in- 
solvency proceedings,  the  attachment  was  thereby  dissolved, 
so  that  the  inpolvency  proceedings  did  not  operate  upon  it.  It 
is  not  necessary  to  decide  whether  this  act  of  the  receiptor 
operated  to  discharge  the  attachment  for  all  purposes,  because 
upon  the  facts  of  this  case  it  is  immaterial.  The  ground  upon 
which  an  oflBcer  is  liable  is,  that  he  has  been  negligent  in 
keeping  the  property,  and  that  the  attaching  creditor  has 
thereby  sustained  injury:  Grant  v.  Lyman,  4  Met.  470.  But  if 
we  assume  that  the  act  of  the  receiptor  discharged  the  attach- 
ment before  the  insolvency,  yet  the  creditor  was  not  in  any 
way  injured  by  such  act.  Whether  the  attachment  was  dis- 
charged or  not,  the  property  lawfully  belonged  to  the  assignee, 
and  he  has  received  it,  and  rightfully  applied  it  to  the  benefit 
of  the  general  ceditors  of  the  debtor.  The  attaching  creditors 
has  sustained  no  injury  by  the  act  of  the  receiptor,  and  can- 
not, by  a  suit  in  the  name  of  the  officer,  hold  him  liable. 

It  follows  that  the  superior  court  rightly  ruled  that  upon 
the  facts  proved,  this  action  could  not  be  maintained* 

Exceptions  overruled. 

Attachment.  —  If  O.ve  has  Receipted  for  Attached  Pkopertt,  ajt) 
AJ.LOWED  It  to  Go  back  into  or  remain  in  tho  hands  of  the  debtor,  and 
the  latter  sella  it,  the  receiptor  is  liable.  Having  intrusted  the  property 
to  the  debtor,  he  will  be  responsible  for  the  debtor's  acts:  Waitiy.  Thomjtaon, 
4.3  N.  H.  161;  80  Am.  Dec.  136. 

Attachment —  Forthcomino  Bond.  — A  Surety  on  a  Bond  to  Releasb 
Attached  Goods  is  Dischakged  bt  the  Insolvency  of  the  defendant  and 
an  assignment  over  for  the  benefit  of  his  creditors:  Kryes  v.  Shannon,  8  Rob. 
(La.)  172;  41  Am.  Dec.  299. 

Attachment  —  Estoppel.  —  A  Person  in  whose  Possession  Attached 
Property  is  Found  is  not,  by  the  mere  execution  of  a  forthcoming  bond, 
estopped  from  asserting  his  claim  to  the  property  by  interplea  filed  in  apt 
time,  and  be  may  make  his  claim  without  first  surrendering  the  property  to 
the  olBBcer  holding  the  attachment:  Appletvfute  v.  Harrell  M.  Co.,  49  Ark. 
279. 
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[147  Massachtisettb,  403.  J 

Ih  Actions  of  Deceit,  the  Charge  of  Fraudulent  Intent  is  Maintained 
by  proof  of  a  statement  made,  as  of  the  party's  own  knowledge,  which  is 
false,  provided  the  thing  stated  is  not  merely  a  matter  of  opinion,  esti- 
mate, or  judgment,  but  is  susceptible  of  actual  knowledge;  and  in  such 
case  it  is  not  necessary  to  make  any  further  proof  of  an  actual  intent  to 
deceive.  The  fraud  exists  in  stating  that  the  party  knows  the  thing  to 
exist  when  he  does  not  know  it  to  exist,  and  if  ho  does  not  know  it  to 
exist,  ho  must  ordinarily  be  deemed  to  know  that  he  does  not. 

False  Representations. — Defendant  Who  Represents  that  a  Cer- 
tain Ore-bed  is  within  the  Limits  of  a  Mine,  the  lease  of  which  he  is 
seeking  to  sell,  is  liable  to  a  purchaser  who  has  acted  upon  such  repre- 
sentations, if  it  appears  that  the  only  reason  defendant  had  for  his  rep- 
resentations was  a  plan  of  a  survey  of  the  mine,  in  which  a  certain  line 
dividing  the  mine  from  another  was,  at  the  suggestion  of  the  defendant 
and  without  verification,  assumed  to  run  in  a  particular  direction,  which 
would  include  the  ore-bed,  when  in  fact  it  ran  in  a  diflferent  direction, 
and  one  which  left  the  ore-bed  outside  the  mine,  concerning  which  the 
representation  was  made. 

Tort  for  false  and  fraudulent  representations.  Judgment 
for  the  plaintiff. 

H.  L.  Dawes  and  T.  P.  Pingree,  for  the  plaintiff. 

M.  Wilcox  and  E.  M.  Wood,  for  the  defendant. 

C.  Allen,  J.  It  is  well  settled  in  this  commonwealth  that 
the  charge  of  fraudulent  intent,  in  an  action  for  deceit,  may 
be  maintained  by  proof  of  a  statement  made,  as  of  the  party's 
own  knowledge,  which  is  false,  provided  the  thing  stated  is 
not  merely  a  matter  of  opinion,  estimate,  or  judgment,  but  is 
susceptible  of  actual  knowledge;  and  in  such  case  it  is  not 
necessary  to  make  any  further  proof  of  an  actual  intent  to 
deceive.  The  fraud  consists  in  stating  that  the  party  knows 
the  thing  to  exist  when  he  does  not  know  it  to  exist;  and  if 
he  does  not  know  it  to  exist,  he  must  ordinarily  be  deemed  to 
know  that  he  does  not.  Forgetfulness  of  its  existence  after  a 
former  knowledge,  or  a  mere  belief  of  its  existence,  will  not 
warrant  or  excuse  a  statement  of  actual  knowledge.  This  rule 
has  been  steadily  adhered  to  in  this  commonwealth,  and  rests 
alike  on  sound  policy  and  on  sound  legal  principles:  Cole  v. 
Cassidy,  138  Mass.  437;  52  Am.  Rep.  284;  Savage  v.  Stevens, 
126  Id.  207;  Tucker  v.  White,  125  Id.  344;  Litchfield  v.  Hutch- 
inson, 117  Id.  195;  Milliken  v.  Thorndike,  103  Id.  382;  Fisher  v. 
Mellen,  103  Id.  503;  Stone  v.  Denny,  4  Met.  151;  Page  v.  Bent, 
2  Id.  371;  Hazard  v.  Irwin,  18  Pick.  95.     And  though  this 
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doctrine  lias  not  always  been  fully  maintained  elsewhere,  it  is 
supported  by  the  following  authorities,  amongst  others:  Cooper 
V.  Schlesinger,  111  U.  S.  148;  Bower  v.  Fenn,  90  Pa.  St.  359; 
35  Am.  Rep.  G62;  Brownlie  v.  Campbell,  5  App.  Cas.  925,  953, 
by  Lord  Blackburn;  Reese  River  Mining  Co.  v.  Smith,  L.  R.  4 
H.  L.  64,  79,  80,  by  Lord  Cairns;  Slim  v.  Croucher,  1  De  Gex, 
F.  &  J.  518,  by  Lord  Campbell;  see  also  Peek  v.  Derry,  59  L. 
T.,  N.  S.,  78,  which  has  been  published  since  this  decision  was 
announced. 

In  the  present  case,  the  defendant  held  a  lease  of  land,  in 
which  there  was  iron  ore.  The  mine  had  formerly  been 
worked,  but  operations  had  ceased,  and  the  mine  had  become 
filled  with  water  and  debris.  The  defendant  sought  to  sell 
this  lease  to  the  plaintiff,  and  represented  to  the  plaintiff,  as 
of  his  own  knowledge,  that  there  was  a  large  quantity  of  iron 
ore,  from  eight  thousand  to  ten  thousand  tons,  in  his  ore-bed, 
uncovered  and  ready  to  be  taken  out,  and  visible  when  the  bed 
was  free  from  water  and  debris.  The  material  point  was, 
whether  this  mass  of  iron  ore,  which  did  in  truth  exist  under 
ground,  was  within  the  boundaries  of  the  land  included  in  the 
defendant's  lease,  and  the  material  part  of  the  defendant's 
statement  was,  that  this  was  in  his  ore-bed;  and  the  represen- 
tations were  not  in  fact  true,  in  this,  that  while  in  a  mine  con- 
necting with  the  defendant's  shafts  there  was  ore  sufQcient 
in  quantity  and  location  relative  to  drifts  to  satisfy  these 
representations  if  it  had  been  in  the  land  covered  by  the  de- 
fendant's lease,  that  ore  was  not  in  the  defendant's  mine,  but 
was  in  the  adjoining  mine;  and  the  defendant's  mine  was  in 
fact  worked  out. 

During  the  negotiations  the  defendant  exhibited  to  the 
plaintiff  a  plan  of  a  survey  of  the  mine,  which  had  been 
made  for  him,  and  the  plaintiff  took  a  copy  of  it.  In  making 
this  plan,  the  surveyor,  with  the  defendant's  knowledge  and 
assent,  did  not  take  the  course  of  the  first  line  leading  from 
the  shaft  through  which  the  mine  was  entered,  but  assumed  it 
to  be  due  north;  and  the  defendant  never  took  any  means  to 
verify  the  course  of  this  line.  In  point  of  fact,  this  line  did 
not  run  due  north,  but  ran  to  the  west  of  north.  If  it  had  run 
due  north,  the  survey,  which  was  in  other  respects  correct, 
would  have  correctly  shown  the  mass  of  iron  ore  in  question 
to  have  been  within  the  boundaries  of  the  land  covered  by 
the  defendant's  lease;  but  in  consequence  of  this  erroneous 
•ssumption,  the  survey  was  misleading,  the  iron  ore  being  in 
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fact  outside  of  those  boundaries.  It  thus  appears  that  the 
defendant  knew  that  what  purported  to  be  a  survey  was  not 
in  all  respects  an  actual  survey,  and  that  the  line  upon  which 
all  the  others  depended  had  not  been  verified,  but  was  merely 
assumed;  and  this  was  not  disclosed  to  the  plain tifi".  The 
defendant  took  it  upon  himself  to  assert,  as  of  his  own  knowl- 
edge, that  this  large  mass  of  ore  was  in  his  ore-bed,  that  is, 
within  his  boundaries;  and  in  support  of  this  assertion,  he 
exhibited  the  plan  of  the  survey,  the  first  line  of  which  had  not 
been  verified,  and  was  erroneous.  Now,  this  statement  was 
clearly  of  a  thing  which  was  susceptible  of  knowledge.  A 
real  survey,  all  the  lines  of  which  had  been  properly  verified, 
would  have  shown  with  accuracy  where  the  ore  was  situated. 
It  was  within  the  defendant's  knowledge  that  the  first  line 
of  the  plan  had  not  been  verified.  If  under  such  circum- 
stances he  chose  to  take  it  upon  himself  to  say  that  he  knew 
that  the  mass  of  ore  which  had  been  discovered  was  in  his 
ore-bed,  in  reliance  upon  a  plan  which  he  knew  was  not  fully 
verified,  it  might  properly  be  found  that  the  charge  of  fraud- 
ulent misrepresentation  was  sustained,  although  he  believed 
his  statement  to  be  true. 

The  case  of  Milliken  v.  Thorndike,  103  Mass.  382,  bears  a 
considerable  resemblance  to  the  present  in  its  facts.  That  was 
an  action  by  a  lessor  to  recover  rent  of  a  store,  which  proved 
unsafe,  certain  of  the  walls  having  settled  or  fallen  in  shortly 
after  the  execution  of  the  lease.  The  lessor  exhibited  plans, 
and  in  reply  to  a  question  if  the  drains  were  where  they  were 
to  be  according  to  the  plans,  said  that  the  store  was  built 
according  to  the  plans  in  every  particular;  but  this  appeared 
by  the  verdict  of  the  jury  to  be  erroneous.  The  court  said,  by 
Mr.  Justice  Colt,  that  the  representation  "was  of  a  fact  the 
existence  of  which  was  not  open  and  visible,  of  which  the 
plaintiff  [the  lessor]  had  superior  means  of  knowledge,  and 
the  language  in  which  it  was  made  contained  no  words  of 
qualification  or  doubt.  The  evidence  fully  warranted  the 
verdict  of  the  jury." 

In  respect  to  the  rule  of  damages,  the  defendant  does  not  in 
argument  contend  that  the  general  rule  adopted  by  the  judge 
was  incorrect,  but  that  it  does  not  suflBciently  appear  what 
considerations  entered  into  his  estimate.  No  requests  for 
rulings  upon  this  subject  were  made,  and  there  was  no  error 
in  the  course  pursued  by  the  judge. 

Exceptions  overruled 
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Fraud  —  False  Representations. — What  Representations  Avoid  a 
Contract:  Mitchell  v.  Zimmerman,  4  Tex.  75;  51  Am.  Dec.  717;  Clem  v. 
Netoeaatle  etc.  li.  R.  Co.,  9  Ind.  488;  68  Am.  Dec.  653,  and  notes  to  these 
cases;  Barnard  v.  R.  Iron  Co.,  85  Tenn.  139;  Runfjev.  Brown,  23  Neb.  817. 

Fractd.  —  Representations  respecting  Futcre  Events,  or  Things  to 
BK  Done  at  a  Future  Time,  cannot  be  true  or  false  when  made,  hence 
cannot  be  enforced  unless  they  amount  to  a  contract:  Knowllon  v.  Keenariy 
146  Mass.  86;  4  Am.  St.  Rep.  282;  nor  can  such  representations  create  an 
estoppel:  McLain  v.  BuUiner,  49  Ark.  218;  4  Am.  St.  Rep.  36,  and  note  41. 
As  to  whether  false  representations  as  to  future  events  will  vitiate  a  con- 
tract: Henderson  v.  San  Antonio  etc.  R.  R.,  17  Tex.  560;  67  Am,  Dec.  675, 
and  note  685.  Fraud  must  relate  to  facts  then  existing  or  which  had  pre- 
viously existed:  Adams  v.  Schiffer,  11  Col.  15;  7  Am,  St.  Rep.  202,  and  note. 

Fraud.  —  Illegal  Act^  Prejudicial  to  the  Rights  op  Others  ars 
Frauds  on  Those  Rights,  although  the  parties  are  innocent  of  any  inten- 
tion to  commit  a  fraud.  If  the  act  is  in  effect  a  fraud,  the  motives  of  the 
parties  are  of  no  consequence:  Logan  v.  Logan,  22  Fla.  661;  1  Am.  St.  Rep. 
212. 

False  Representations  as  to  Matters  Material  to  a  Contract, 
and  upon  which  the  party  to  whom  they  are  made  relies  to  his  damage,  con- 
stitute a  defense  to  an  action  upon  the  contract,  although  their  falsity  waa 
unknown  to  the  party  making  them:  Freraelv.  Miller,  37  Ind.  1;  10  Am. 
Rsp.  62;  Alvarez  v.  Brannan,  7  Cal.  503;  68  Am.  Dec.  274;  Woodruff  v.  Garner, 
27  Ind.  4;  89  Am.  Dec.  477.  To  constitute  a  transaction  fraudulent,  there 
must  be  a  willful  misrepresentation  of  facts,  or  the  suppression  of  such  facts 
as  honesty  and  good  faith  require  to  be  disclosed:  Mitchell  v.  Deeds,  49  111. 
416;  95  Am.  Dec.  621;  and  the  representation  must  be  of  a  fact,  and  not  an 
expression  of  opinion,  must  be  false  to  a  material  extent,  and  must  be  made 
under  such  circumstances  that  a  party  has  a  right  to  rely  on  it,  and  it  must 
be  relied  upon:  Jenkins  v.  Long,  19  Ind.  28;  81  Am.  Dec.  374. 
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Exercise  op  Due  Care  by  Traveler  is  not  Inconsistekt  with  the 
Momentary  Diversion  op  his  Attention  from  a  defect  in  a  highway 
of  which  he  had  previous  knowledge.  Hence  when  an  old  lady  walking 
in  the  dark,  on  hearing  other  persons  approaching  on  the  same  side  of 
the  road,  crossed  to  the  other  side,  where  she  knew  a  bad  place  or  defect 
existed,  into  which  she  fell  because  she  was  not  then  thinking  of  the 
road,  it  was  held  that  it  was  for  the  jury  to  determine,  from  all  the  cir- 
cumstances of  the  case,  whether  she  had  conducted  herself  Vith  that 
care  and  circumspection  which  ought  reasonably  to  have  been  exercised 
by  her  as  a  traveler. 

Tort  for  personal  injuries  sufifered  by  plaintiff  by  the  want 
of  a  railing  at  the  side  of  a  highway.  The  plaintiff  was  sixty- 
nine  years  of  age,  and  had  lived  for  many  years  on  the  east 
side  of  the  way  near  the  place  at  which  the  accident  occurred. 
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In  the  latter  part  of  November,  1886,  after  it  had  become 
quite  dark,  she  started  to  return  from  her  daughter's  to  her 
own  home.  Upon  the  east  side  of  the  way  was  an  unguarded 
footpath  about  eighteen  inches  wide.  From  this  path  another 
footpath  extended  down  a  slope  or  incline,  and  was  so  worn 
by  travel  and  the  wash  of  water  that  at  a  point  where  it  inter- 
sected the  path  beside  the  wa}'  there  was  a  hole  extending 
into  the  path  for  half  its  width.  The  plaintiff  thought  she 
heard  the  footsteps  of  persons  approaching  on  the  west  side 
of  the  way.  She  therefore  crossed  to  the  east  side,  and  after 
taking  a  few  steps,  fell  into  a  hole  or  washout  at  the  roadside, 
and  rolled  down  the  slope,  suffering  the  injuries  for  which  she 
sought  compensation  in  this  action.  She  knew  that  the  bad 
place  existed  in  the  path  on  the  east  side,  but  at  the  time  she 
fell,  did  not  think  about  and  was  not  looking  for  it,  and  her 
only  reason  for  crossing  over  to  the  east  side  was  because  she 
heard  persons  coming  on  the  west  side,  and  desired  to  avoid 
meeting  them.  The  defendants  requested  the  judge  to  charge 
that  there  was  no  evidence  of  due  care  on  the  part  of  the  plain- 
tiff. This  request  was  refused.  The  jury  returned  a  verdict 
for  plaintiff,  and  the  defendant  excepted. 

T.  G.  Kent  and  G.  T.  Dewey,  for  the  plaintiff. 

/.  Hophins  and  F.  N.  Thayer,  for  the  defendant. 

Devens,  J.  The  only  question  presented  by  the  exceptions 
is,  whether  there  was  sufficient  evidence  of  due  care  on  the  part 
of  the  plaintiff  to  be  submitted  to  the  jury. 

The  plaintiff  was  walking  on  the  east  side  of  the  highway, 
where  there  was  a  path  about  eighteen  inches  wide,  suitable 
for  travelers  on  foot,  and  at  a  slow  or  moderate  pace.  From  this 
path  another  path  descended  the  elope  of  the  embankment 
from  top  to  bottom,  a  distance  of  about  sixteen  feet;  the  travel 
down  this  latter  path  and  the  wash  of  water  had  so  worn  it 
that  at  its  upper  end  it  extended  into  and  cut  the  path  along 
the  side  of  the  way  one  half  its  width,  creating  a  hole,  as  the 
plaintiff  testified,  into  which  she  fell,  and  thence  rolled  down 
the  slope.  It  was  early  in  the  evening,  but  quite  dark,  and 
the  plaintiff  was  returning  from  her  daughter's  house,  which 
was  on  the  west  side  of  the  highway,  to  her  own,  which  was 
on  the  easterly  side.  She  did  not  usually  walk  on  this  side 
of  the  road,  and  had  not -done  so  in  going  to  her  daughter's 
house,  being  in  the  habit  of  crossing  the  highway,  both  going 
and  returning,  near  her  own  house.     On  the  evening  of  the 
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accident,  she  crossed  to  the  easterly  side  of  the  road,  as  she 
states,  because  she  heard  persons  approaching  on  the  west 
side  of  the  road.  She  knew  that  there  was  a  bad  place  made 
on  the  east  side  by  the  intersection  of  the  path  on  that  side 
with  the  path  which  descended  the  slope.  Her  testimony, 
which  is  all  there  was  as  to  her  knowledge  of  this  defect,  was 
given  at  great  length  in  her  cross-examination,  which  is  fully 
reported,  and  is  somewhat  confused  and  confusing  as  to  the 
extent  of  her  knowledge  of  its  exact  character. 

It  certainly  does  not  clearly  appear  thereby  that  she  knew 
there  was  at  that  point  "a  washout  at  the  side  of  the  road,"  or 
"a  hole,"  which  are  the  terms  she  used  in  describing  the  place 
into  which  she  fell.  Nor  even  if  she  had  full  knowledge  of 
the  exact  character  of  the  defect,  would  it  necessarily  follow 
that  she  failed  in  the  exercise  of  due  care  because  she  crossed 
to  the  easterly  side  of  the  road  to  avoid  meeting  strangers  after 
nightfall,  or  because,  as  she  states,  she  was  not  thinking  about 
the  road  when  she  fell.  A  traveler  may  have  his  attention 
momentarily  diverted  from  the  defects  in  the  way,  even  if 
known  to  him,  and  yet  be  in  the  exercise  of  due  care. 

In  Wearc  v.  Fitchburg,  110  Mass.  334,  the  plaintiff  was  called 
suddenly  home  from  the  house  of  a  neighbor,  where  she  was 
visiting,  to  attend  her  children,  and  running  along  a  footpath, 
struck  against  a  large  stone  which  she  knew  to  be  therein,  but 
of  which  she  was  not  thinking  at  the  time;  and  it  was  held 
that  this  was  not  conclusive  evidence  that  she  was  careless, 
and  that  whether  she  was  so  or  not  was,  under  all  the  cir- 
cumstances, to  be  decided  by  the  jury. 

In  a  similar  way,  in  the  case  at  bar,  the  anxiety  which  the 
plaintiff  might  have  had,  in  view  of  her  age  and  her  timidity, 
as  to  the  approaching  strangers,  together  with  the  darkness  of 
the  night,  the  pace  at  which  she  was  walking,  and  her  knowl- 
edge of  the  defect,  whether  more  or  less,  as  it  may  have  been 
found  to  be,  were  all  to  be  considered  in  determining  whether 
she  had  conducted  herself  with  that  care  and  circumspection 
which  ought  reasonably  to  have  been  exercised  by  her  as  a 
traveler,  and  the  question  was  properly  submitted  to  the  jury: 
Reed  v.  Northfield,  13  Pick.  94;  23  Am.  Dec.  662;  George  v. 
Haverhill,  110  Mass.  506,  513;  Barton  v.  Springfield,  110  Id. 
131;  Dewire  v.  Bailey,  131  Id.  169,  170;  41  Am.  Rep.  219. 

The  defendant  considers  the  case  of  Oilman  v.  Deerfield,  15 
Gray,  577,  to  be  decisive  in  its  favor.  But  in  that  case,  as 
remarked  by  Mr.  Justice  Colt  in   Weave  v.  Fitchburg,  gupra, 
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"the  court  declared  that  it  was  impossible  to  find  on  the  facts 
reported  that  the  plaintiff  took  the  least  possible  degree  of 
care  to  preserve  or  protect  himself  from  the  peril  to  which  he 
was  exposed,  and  that  his  testimony  not  only  wholly  failed  to 
show  that  there  was  the  exercise  of  the  degree  of  care  which 
men  of  ordinary  prudence  use,  but  was  equivalent  to  a  posi- 
tive declaration  that  he  was  utterly  incautious,  and  took  no 
care  of  himself  whatever."  In  this  view,  the  case  at  bar  isr 
clearly  distinguishable  from  it. 
Exceptions  overruled. 


Negligence  ls,  in  Law,  a  Relative  Tebm,  and  Implies  the  non-ob- 
servance of  or  the  omission  to  perform  a  duty  which  is  prescribed  by  law, 
or  it  arises  from  the  situation  of  the  parties  and  the  circumstances  surround* 
ing  the  transaction:  Kelley  v.  Michigan  etc.  B,  R.  Co.,  65  Mich.  186;  8  Am. 
St.  Rep.  876,  and  note.  Negligence  is  a  relative  term,  and  its  application 
depends  upon  the  situation  of  the  parties,  and  the  degree  of  care  and  vigi- 
lance which  the  circumstances  usually  impose:  Hayes  v.  Gaine»mlle  Street  R't^ 
Co.,  70  Tex.  602;  8  Am.  St.  Rep.  624.  The  rule  is  not  universal  that  de- 
fendant  is  excused  from  liability  merely  because  the  plaintiff,  knowing  of  the 
danger  caused  by  the  defendant's  negligence,  voluntarily  incurs  it.  If  de- 
fendant has  so  acted  as  to  induce  the  plaintiff,  acting  with  reasonable  pru- 
dence, to  incur  the  danger,  or  if,  by  the  defendant's  negligence,  plaintiff  is 
placed  in  a  situation  of  peril,  to  escape  which  he  voluntarily  incurs  another 
danger,  the  defendant  is  liable,  although  the  plaintiff  may  not  in  the  emer- 
gency have  pursued  the  course  which  ordinary  prudence  would  have  dictated: 
Harris  v.  Township  of  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842.  Reason- 
able  care  is  proportioned  to  the  danger  to  be  guarded  against:  Dexter  v.  Mc- 
Cready,  54  Conn.  171. 
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Employee  does  not  Assume  Risk  of  Peril  from  Danoekous  Maohinis^ 
Appliances,  or  Structures,  unless  he  knows  of  the  danger,  or  it  is  vy 
obvious  that  he  must  be  presumed  to  know  it. 

jRailroad  Corporation  is  Liable  to  a  Brakeman  Injttred  by  a  Signal- 
post  Placed  so  near  the  track  that  it  knocked  him  off  of  a  ladder  on 
the  side  of  a  freight-car  on  which  he  was  climbing,  in  the  discharge  of 
his  duty,  when  he  was  unfamiliar  with  the  road,  and  had  not  been  in- 
formed of  the  existence  of  permanent  structures  so  near  the  track  as  to 
make  it  dangerous  to  be  in  the  place  at  which  he  was  when  hurt. 

Tort  for  personal  injuries.  Plaintiff  was  employed  as  a 
brakeman  by  the  defendant  corporation,  and,  in  the  perform- 
ance of  his  duty,  was  climbing  a  ladder  on  the  outside  of  a 
freight-car.  While  in  this  position,  he  was  struck  by  a  signal- 
post  and  knocked  from  the  car.     The  post  was  about  ten 
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inches  square,  fifteen  feet  high,  and  within  one  foot  of  the 
ladder  from  which  plaintiff  was  knocked.  He  had  no  pre- 
vious knowledge  of  the  height  of  this  post,  or  its  proximity  to 
the  track,  and  no  directions  were  given  him  by  any  person  in 
regard  to  the  car  or  the  obstructions  on  the  road.  He  was 
merely  toM  to  keep  near  the  brakeman  at  the  head  of  the  car, 
and  he  would  find  what  to  do.  The  defendant  requested  the 
judge  to  rule  that  the  plaintiff  could  not  recover,  because  the 
danger  from  which  he  had  suffered  was  incident  to  the  em- 
ployment he  had  taken  upon  himself.  The  judge  ruled  ac- 
cordingly, and  directed  a  verdict  for  the  defendant. 

IF.  S.  B.  Hopkins,  for  the  plaintiff. 
F.  P.  Goulding,  for  the  defendant. 

W.  Allen,  J.  The  danger,  the  risk  of  injury,  which  it  is 
claimed  that  the  plaintiff  assumed,  was  not  the  particular 
danger  from  the  post  which  caused  the  injury,  but  the  general 
danger  from  the  structures  and  erections  near  the  track.  The 
plaintiff  had  no  actual  knowledge  of  the  danger,  and  he  can- 
not be  held  to  have  assumed  the  risk  of  it  unless  the  char- 
acter of  the  danger  and  the  circumstances  are  such  as  to  show 
that  he  ought  to  have  known  and  appreciated  it.  The  fact 
that  it  was  incident  to  the  employment  is  not  sufficient;  peril 
from  dangerous  machinery  or  appliances  or  structures  is  in- 
cident to  employment  upon  them,  but  the  risk  is  not  as- 
sumed by  the  employee  unless  he  knows  the  danger,  or  unless 
it  is  60  obviously  incident  that  he  will  be  presumed  to  know 
it.  The  danger  in  this  case  was  not  from  objects  casually  or 
accidentally  near  the  side  of  the  car,  but  from  permanent 
erections  maintained  near  the  track  by  the  defendant.  The 
circumstances  are  not  such  that  the  plaintiff  will  be  presumed 
to,  or  ought  to,  have  known  of  the  danger.  He  did  not  know 
that  there  were  erections  so  near  the  track  as  to  endanger  him. 
Such  erections  were,  in  fact,  few  and  exceptional.  Within 
fifteen  miles  of  Boston  there  were  but  seven,  —  three  signal- 
posts,  one  telegraph-pole,  and  three  bridges  and  abutments; 
it  does  not  appear  whether  there  were  any  others  upon  the 
road.  It  was  the  plaintiff's  first  trip  as  brakeman;  he  was 
unfamiliar  with  the  road  and  with  the  running  of  trains,  and 
was  not  informed  that  there  was  any  such  danger,  or  in  any 
way  cautioned  in  regard  to  it;  and  he  had  no  reason  to  know 
that  there  were  permanent  erections  so  near  the  tracks  as  to 
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make  it  dangerous  for  him  to  be  upon  the  place  on  the  car 
which  was  provided  by  the  defendant. 

The  case  of  Lovejoy  v.  Boston  etc.  R.  R.  Co.,  125  Mass.  79, 
28  Am.  Rep.  206,  was,  in  some  respects,  very  similar  to  this. 
An  engineer,  leaning  out  from  the  cab  of  his  engine,  was 
struck  by  a  signal-post.  The  post  was  one  of  a  series  equally 
distant  from  the  track;  the  abutments  of  forty-six  bridges, 
and  numerous  buildings,  station  entrances,  and  other  struc- 
tures on  the  line  of  the  railroad  were  as  near  to  the  track, 
and  these  facts  were  known  to  the  plaintiff.  The  court  say: 
"  If  there  was  any  danger  to  the  plaintiff,  while  in  the  per- 
formance of  his  duty,  from  the  structures  thus  placed,  it  was 
a  risk  he  had  assumed.  He  knew  the  manner  in  which  the 
road  was  constructed,  the  proximity  to  the  track  of  these 
etructures,  and  the  methods  employed  in  the  management  of 
the  trains.  The  defendant  had  the  right  to  construct  its  road 
and  conduct  it  business  in  this  manner,  and  as  was  said  in 
Ladd  V.  New  Bedford  R.  R.  Co.,  119  Mass.  412,  20  Am.  Rep. 
331,  is  not  liable  to  one  of  its  servants,  who  is  capable  of  con- 
tracting for  himself,  and  knows  the  danger  attending  the 
business  in  the  manner  in  which  it  is  conducted,  for  an  in- 
jury resulting  therefrom." 

In  Yeaton  v.  Boston  etc.  R.  R.  Co.,  135  Mass.  418,  the  plain- 
tiff was  employed  upon  a  switching-engine,  which  was  used 
to  move  cars  about  the  defendant's  yard,  and  part  of  the 
plaintiff's  business  was  to  move  damaged  cars,  and  he  knew 
the  danger  that  attended  handling  them,  and  sometimes  ex- 
amined cars  to  see  if  they  were  damaged.  The  court  held 
that  the  defendant  was  not  bound  to  give  notice  to  the  plain- 
tiff that  a  particular  car  which  was  in  the  yard  to  be  moved 
was  defective,  but  that  the  plaintiff  took  the  risk  of  ascertain- 
ing that  fact. 

In  the  case  at  bar,  it  was  the  general  danger  from  perma- 
nent structures  of  which  the  defendant  failed  to  give  notice. 

Leary  v.  Boston  etc.  R.  R.  Co.,  139  Mass.  580,  52  Am.  Rep. 
733,  was  the  case  of  a  fireman  upon  a  switching-engine,  who 
was  standing  upon  the  footboard  of  the  engine,  and  was 
thrown  off  by  the  jolting  of  the  engine  in  crossing  frogs  and 
switches.  It  was  held  that  the  plaintiff  had  full  knowledge 
of  the  danger,  and  assumed  the  risk,  and  that  the  defendant 
was  not  in  fault.  In  Ferren  v.  Old  Colony  R.  R.  Co.,  143  Mass. 
197,  the  plaintiff  was  injured  by  being  pressed  betAveen  a  car 
which  he  was  pushing  and  a  building.     He  knew  the  position 
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of  the  building  and  of  the  car,  but  did  not  appreciate  the  peril. 
The  court  say:  "The  material  point  of  distinction  between 
this  case  and  many  others  is,  that  here  it  is  open  to  the  jury 
to  find  that  the  plaintiff  did  not  know  or  appreciate  the  risk 
of  the  work  upon  which  he  was  engaged,  and  that,  in  the  ex- 
ercise of  due  care,  he  was  not,  as  matter  of  law,  bound  to  know 
or  appreciate  the  same." 

In  the  case  at  bar,  we  think  that  the  danger  was  not  so  ob- 
Tiously  incident  to  the  employment  that  the  plaintiff  can  be 
held  to  have  assumed  the  risk  of  injury  from  it,  and  that  it 
cannot  be  said,  as  matter  of  law,  that  he  was  bound  to  know 
and  appreciate  the  danger. 

New  trial  granted. 


Master  and  Servakt  —  Assumption  or  Risks  bt  thb  Servant.  —  To 
constitute  an  assamption  of  risks  by  a  servant,  it  is  not  necessarily  enongh, 
that  he  knew,  or  ought  to  have  known,  the  actual  character  and  condition 
of  the  defective  instmmentalities  furnished  for  his  use,  but  he  must  also 
have  understood,  or  by  the  exercise  of  ordinary  observation  ought  to  have 
understood,  the  risks  to  which  he  is  exposed:  RoUett  v.  Smith,  38  Minn.  14; 
8  Am.  St.  Rep.  637,  and  note;  compare  Hone  v.  Chicago  etc  R.  R.  Co.,  lb 
Iowa,  683:  ante,  p.  518,  and  note;  Cincinnati  etc  R.  R.  Co.  v.  MeMuUen,  117 
Ind.  439;  10  Am.  St.  Rep.,  and  note. 
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JuBOBS.  —  The  Ikhabftants  of  a  Town  are  not  Disqualified  from  Act- 
INQ  AS  Jurors  on  a  trial  of  persons  accused  of  forging  and  uttering  dis- 
charges for  money  payable  from  the  treasury  of  such  town. 

Jurors.  —  Inhabitants  of  a  Municipality  are  Competent  to  Act  as 
Jurors  on  a  Trial  when  Such  Municipalitt  has  No  Direct  Pecu- 
NIART  Interest,  but  only  such  interest  as  results  from  the  commission 
of  an  offense  against  its  property.  This  is  especially  true  when  the  trial 
is  for  an  offense  which,  under  the  statute,  cannot  be  prosecuted  in  any 
other  place. 

Ikdictment  Found  bt  a  Grand  Jury,  One  of  whose  Members  was  Ir- 
regularly Drawn,  but  who  possessed  all  the  requisite  qualifications, 
is  valid.  The  general  rule  is,  that  mere  irregularity  in  the  proceeding 
by  which  a  juror  gets  on  the  panel  does  not  affect  the  validity  of  his  ac- 
tion. Hence  it  was  held  that  an  objection  to  an  indictment  was  properly 
overruled,  where  it  appeared  that  a  person's  name  had  been  ordered  to 
be  stricken  from  the  jury  list  by  a  vote  of  the  town,  but  notwithstand- 
ing this,  his  name  was  placed  in  the  box,  aud  was  drawn  by  the  select- 
men, and  returued  to  court,  and  bo  was  sworu  and  acted  as  one  of  the 
grand  jury  in  finding  the  iudictment  in  question. 
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Variance.  —  Indictment  for  Forging  Certain  Writings,  referred  to  u 
"discharges  for  money,"  and  purporting  to  be  bills  rendered  againsta 
town  by  sundry  persons  for  services  rendered  or  articles  furnished  by 
such  person  to  such  town,  is  supported  by  evidence  showing  that  the  de- 
fendant forged  such  papers,  and  presented  them  merely  as  vouchers  for 
money  which  he  claimed  to  have  expended  for  the  benefit  of  the  town, 
without  any  express  authority,  and  that  such  claims  were  allowed  him 
by  the  disbursing  officers  of  the  town . 

The  Intent  to  Defraud,  Which  is  Essential  to  the  Crime  of  Forgery, 
MAY  Relate  to  a  Party  not  Named  in  the  instrument. 

Indictment,  tried  in  the  superior  court  of  the  county  of 
Nantucket,  containing  twenty-two  counts,  for  forging  and 
uttering  certain  discharges  for  money,  each  of  which  pur- 
ported to  be  a  bill  rendered  to  the  town  or  county  of  Nan- 
tucket for  services  rendered  or  for  articles  furnished  to  such 
town.  The  defendant  filed  a  special  plea  to  the  presentment 
on  the  following  grounds:  1.  Because  one  A.  D.  Winslow  had 
acted  as  one  of  the  grand  jury  in  finding  such  indictment,  and 
he  had  not  been  legally  put  upon  the  list  of  jurors,  or  legally 
drawn  for  jury  service;  2.  Because  the  list  of  jurors  from 
which  the  said  jurors  were  selected  was  not  legally  accepted 
by  the  inhabitants  of  the  town  of  Nantucket  at  a  legal  meet- 
ing; 3.  Because  the  names  of  the  grand  jurors  were  not  drawn 
from  the  list  of  jurors  in  the  manner  provided  by  law.  A 
replication  was  filed  to  this  plea,  by  which  its  allegations  were 
denied.  With  respect  to  the  name  of  the  grand  juror  Wins- 
low,  the  testimony  showed  that  it  had  been  upon  the  list  of 
jurors  prepared  by  the  town  selectmen,  but  had  been  ordered 
to  be  stricken  from  such  list  by  a  vote  of  the  town.  The 
name  was  nevertheless  left  in  the  jury-box,  and  was  drawn  by 
the  selectmen,  and  Winslow  was  sworn  and  acted  as  a  mem- 
ber of  the  grand  jury.  The  court  decided  that  the  present- 
ment was  valid.  The  evidence  received  at  the  trial  established 
that  the  receipted  bills  described  in  the  indictment  were  pre- 
sented by  the  defendant  while  acting  as  town  and  county 
clerk,  and  clerk  of  the  courts  thereof,  to  the  town  and  county 
disbursing  ofiicers,  not  as  claims  then  due  the  persons  named 
in  such  bills,  but  as  vouchers  for  moneys  which  he  claimed  to 
have  expended  on  behalf  of  the  town  without  express  author- 
ity, and  to  support  his  claim  for  the  reimbursement  of  such 
moneys.  The  reimbursements  were  allowed,  and  the  defend- 
ant actually  collected  the  amounts  set  forth  in  the  vouchers. 
The  judge  refused  to  give  instructions  asked  by  the  defendant 
numbered  and  in  substance  as  follows:  1.  That,  as  between  tho 
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defendant  and  the  town  or  county,  none  of  the  forged  papers 
was  a  discharge  for  money;  5.  That  if  a  person  makes  a  pur- 
chase or  pays  a  bill,  assuming,  as  a  volunteer,  to  act  for  the 
county,  and  then  claims  reimbursement,  the  receipted  bill 
which  he  presents  to  support  such  a  claim  is  not  a  discharge 
for  money;  9.  That  it  must  appear  that  the  intent  to  defraud 
by  the  forgery  must  be  an  intent  to  defraud  some  person  who 
is  a  party  to  the  instrument,  and  not  another  person  to  whom 
the  instrument  is  intended  to  be  exhibited  collaterally,  and  as 
evidence  or  a  voucher  for  an  independent  claim;  11,  That, 
upon  the  evidence,  there  is  a  variance  of  the  description  of  the 
instrument  in  each  count;  12.  That  the  jury  must  acquit,  un- 
less they  find  an  intent  to  defraud  some  person  other  than  the 
town  or  county  of  Nantucket.  Verdict  of  guilty.  The  de- 
fendant excepted. 

H.  C.  Bliss,  assistant  attorney-general,  for  the  commonwealth. 
H.  W.  Chaplin,  and  L.  E.  Griswold,  for  the  defendant. 

Knowlton,  J.  The  indictment  in  this  case  contains  twenty- 
two  counts,  some  charging  the  defendant  with  forging,  and 
others  with  uttering,  discharges  for  money,  payable  from  the 
treasury  of  the  town  and  county  of  Nantucket.  The  defend- 
ant pleaded  in  abatement  to  the  indictment,  and  upon  the 
facts  which  appeared  at  the  hearing  he  asked  the  court  to 
rule  that,  "  by  reason  of  bias  and  interest,  a  grand  jury  drawn 
and  made  up  from  the  inhabitants  of  the  town  and  county  of 
Nantucket  was  not  competent  to  make  a  presentment  for 
crimes  against  the  county  or  the  town  treasury."  The  court 
refused  so  to  rule,  and  ruled  that  the  presentment  was  valid. 

We  may  assume  that  the  defendant  is  right  in  his  conten- 
tion that  objections  to  an  indictment  on  account  of  the  dis- 
qualification of  a  grand  juror  may  be  taken  when  the  defendant 
is  first  called  upon  to  plead  to  the  indictment;  for,  under  our 
practice,  it  commonly  happens  that  he  has  no  opportunity  to 
make  his  objection  earlier:  See  Commonwealth  v.  Parker,  2 
Pick.  550,  559;  State  v.  Symonds,  36  Me.  128;  United  States 
V.  Hammond,  2  Woods,  197.  At  a  later  stage  of  the  proceed- 
ings the  defendant  made  a  pimilar  objection  to  the  jury  of 
trials,  which  was  also  overruled.  These  questions,  founded 
on  the  alleged  interest  of  the  jurors  as  residents  of  the  town 
and  county  of  Nantucket,  are  substantially  the  same  in  rela- 
tion to  the  grand  jury  and  to  the  traverse  jury. 
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The  general  rule  that  judges  and  jurors  should  not  be  in- 
terested in  a  controversy  which  they  are  called  upon  to  settle 
is  founded  upon  familiar  principles  of  justice.  But  there  are 
some  kinds  of  interest  which  are  too  minute  and  too  remote 
to  be  regarded.  Every  citizen  of  the  commonwealth  is  inter- 
ested in  the  enforcement  of  the  laws.  But  if  that  interest 
disqualified  him  from  sitting  as  a  juror,  or  otherwise  partici- 
pating in  a  trial,  no  criminal  could  be  punished.  From  the 
necessity  of  the  case,  we  trust  the  integrity  and  sense  of  jus- 
tice which  most  men  possess,  so  far  as  to  believe  that  they  will 
not  be  improperly  influenced  by  an  interest  of  this  kind,  which 
they  have  in  common  with  the  whole  community. 

In  the  case  at  bar,  the  inhabitants  of  Nantucket  had  no 
direct  pecuniary  interest  in  the  proceedings.  The  town  and 
county  treasury  could  not  be  in  any  way  afiected  by  the  result 
of  the  prosecution.  The  judgment  which  might  be  rendered 
could  not  be  used  as  evidence  in  a  subsequent  civil  suit.  They 
had  no  interest  different  in  kind  from  that  of  all  the  people  of 
the  commonwealth.  We  by  no  means  suggest  that  a  victim 
of  a  crime  should  ordinarily  be  permitted  to  sit  as  a  juror  to  try 
a  person  accused  of  committing  it,  for  his  feelings  would  be 
likely  to  be  so  aroused  as  to  render  him  unfit  for  such  a  ser- 
vice. His  relation  to  the  matter  under  investigation  would 
naturally  lead  him  to  form  an  opinion  as  to  the  guilt  of  the 
defendant,  or  would  induce  bias  or  prejudice;  and  if  this  ap- 
peared, he  would  at  once  be  set  aside  as  disqualified  to  serve 
as  a  juror.  But  the  crimes  charged  in  this  indictment  were 
not  against  any  of  the  persons  who  were  upon  the  jury. 
They  were  committed  against  the  town  or  county  of  which  the 
jurors  were  inhabitants;  and  the  bias,  prejudice,  or  other 
kindred  feeling,  which  might  be  expected  in  an  individual 
who  had  suffered  grievous  wrong,  would  not  be  likely  to  exist 
in  reference  to  a  crime  against  the  public  treasury. 

Some  of  the  inhabitants  might  be  so  far  affected  in  their 
feelings  as  to  be  unfit  for  jurors.  In  respect  to  the  traverse 
jurors,  the  defendant  could  have  protected  his  rights  in  that 
particular  by  asking  for  an  examination  of  them  before  they 
were  impaneled:  See  Commonwealth  v.  Moore,  143  Mass.  136; 
58  Am.  Rep.  128;  Boston  v.  Baldwin,  139  Mass.  315.  In  re- 
gard to  the  grand  jury,  it  is  always  possible  that  some  of  the 
jurors  will  be  subject  to  bias,  or  will  have  formed  an  opinion, 
in  some  of  the  numerous  cases  which  commonly  come  before 
them.     That  possibility  is  contemplated  in  the  statute  which. 
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prescribes  the  form  of  the  oath  to  be  adminis-tered  to  them: 
Pub.  Stats.,  c.  213,  sec.  5.  But  the  function  of  that  jury  is 
merely  to  present  an  accusation  for  trial,  and  it  may  be  pre- 
sumed that  one  conscious  of  interest  or  bias  in  a  particular 
case  would  refrain  from  acting  in  it.  It  should  not  be  held 
that  mere  inhabitancy  unfits  one  for  sitting  as  a  juror  in  an 
ordinary  prosecution  of  an  ofiense  against  the  town  in  which 
he  lives. 

A  direct  financial  interest  stands  on  somewhat  diflferent 
grounds:  Clark  v.  Lamb,  2  Allen,  396;  Hawes  v.  Ouatin,  2  Id. 
402;  Hush  v.  Sherman,  2  Id.  596.  But  it  has  often  been  held 
that  the  legislature  may  provide  that  such  an  interest,  if  very 
slight,  shall  not  disqualify  one  from  acting  as  a  judge  or 
juror:  Commonwealth  v.  Ryan,  5  Mass.  90;  Hill  v.  Wells,  6 
Pick.  104;  Commonwealth  v.  Emery,  11  Cush.  406;  Common- 
wealth V.  Reed,  1  Gray,  472;  State  v.  Batchelder,  6  Vt.  479; 
Diveny  v.  Elmirn,  51  N.  Y.  506,  512;  State  v.  Williams,  30 
Me.  484;  see  Pub.  Stats.,  c.  160,  sec.  13;  c.  161,  sees.  4-6,  9, 
11;  c.  170,  sec.  38.  And  the  legislative  intention  that  a  slight 
financial  interest  shall  not  disqualify  a  juror  is  readily  in- 
ferred where  otherwise  there  would  be  a  failure  of  justice: 
Commonwealth  v.  Ryan,  5  Mass.  90;  Commonwealth  v.  Worces- 
ter, 3  Pick.  462;  Commomwealth  v.  Burding,  12  Cush.  506; 
Hawes  v.  Gustin,  2  Allen,  402;  Commonwealth  v.  McLane,  4 
Gray,  427;  State  v.  Intoxicating  Liquors,  54  Me.  564. 

In  Connecticut  v.  Bradish,  14  Mass.  296,  which  was  a  civil 
Buit  brought  by  the  state  of  Connecticut  to  foreclose  a  mort- 
gage, it  was  held  under  the  law  prohibiting  interested  persons 
from  testifying,  that  an  inhabitant  of  that  state  was  not  an  in- 
competent witness.  In  State  v.  Batchelder,  6  Vt.  479,  it  was 
decided  that  a  justice  of  the  peace  might  try  a  criminal  case 
in  which  the  fine  to  be  paid  upon  conviction  went  to  the  town 
where  he  lived;  and  in  Middletown  v.  Ames,  7  Id.  166,  it  was 
said  that  the  rule  applied  equally  to  jurors,  and  it  was  held 
that  a  suit  to  recover  for  a  breach  of  a  recognizance  might  be 
tried  before  jurors  from  the  town  to  which  the  fine  would  have 
gone  had  there  been  a  conviction  in  the  original  case.  In  State 
V.  Wells,  46  Iowa,  662,  it  was  held  to  be  no  objection  to  a  juror 
that  the  trial  was  for  a  violation  of  an  ordinance  of  his  own 
city. 

Where  a  municipality  has  no  direct  pecuniary  interest  in  a 
trial,  but  only  such  an  interest  as  might  result  from  th<  com- 
miseion  of  an  offense  against  its  property,  neither  our  legiela- 
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ture  nor  the  courts  have  been  accustomed  to  treat  its  interest 
us  affecting  the  qualifications  of  its  inhabitants  to  sit  as  jurors. 
Statutes  havt  been  passed  removing  the  disqualification  of 
jurors  in  certain  criminal  cases  which  may  aflFect  pecuniary 
interests.  The  Public  Statutes,  chapter  170,  section  38,  covers 
cases  whtjre  the  fine  or  forfeiture  goes  into  the  treasury  of  the 
county,  city,  or  town,  and  it  was  probably  thought  that  in 
others  like  the  one  at  bar  there  was  no  such  interest  as  made 
it  necessary  to  include  them:  See  Phillips  v.  State,  29  Ga.  105; 
Doyal  V.  State,  70  Id.  134.  Our  statutes  provide  that  in  cer- 
tain cases  criminal  trials  may  be  had  in  counties  other  than 
that  in  which  the  ofiense  was  committed:  Pub.  Stats.,  c.  11, 
sec.  27;  c.  150,  sees.  24,  26;  c.  202,  sees.  9,  10,  31;  c.  210,  sec. 
7;  c.  213,  sees.  19-24. 

But  this  is  not  one  of  those  cases,  and  the  indictment  in  it 
could  have  been  found,  and  the  trial  could  have  been  had,  in 
no  other  county  than  Nantucket.  We  are  of  opinion  that  our 
statutes  must  be  held  to  be  a  legislative  declaration  that 
jurors  residing  in  Nantucket,  if  otherwise  unobjectionable, 
were  competent  to  sit  in  the  trial  of  it.  The  same  con- 
siderations which  induce  us  to  hold  that  the  inhabitants 
were  not  disqualified  from  sitting  as  jurors  apply  with  still 
greater  force  to  the  defendant's  contention  that  the  ofiicers  of 
the  town  and  county  were  disqualified  from  acting  in  relation 
to  the  drawing  and  summoning  of  the  jurors. 

The  defendant  also  asked  the  court  to  rule  that  the  indict- 
ment was  bad,  and  that  the  traverse  jurors  could  not  sit  to  try 
it,  because  the  meetings  of  the  inhabitants  of  the  town  at 
which  the  jury  list  was  revised  and  at  which  the  jurors  were 
drawn  were  not  legally  warned.  But  it  does  not  appear  tliat 
they  were  not  legally  warned.  There  were  proper  warrants, 
seasonably  issued,  with  a  return  of  the  ofiicer  upon  each  of 
them  sajdng  that  he  notified  and  warned  the  inhabitants  pur- 
suant to  the  warrant.  The  most  that  can  be  said  in  favor  of 
the  defendant's  contention  is,  that  it  does  not  distinctly  appear 
by  the  returns  that  the  postings  were  as  long  as  they  should 
have  been  before  the  respective  meetings.  But  wl-  are  of 
opinion  that,  in  a  case  of  this  kind,  it  is  not  to  be  assumed 
upon  the  evidence  that  the  proceedings  were  illegal  in  this 
particular:  Houghton  v.  Davenport,  23  Pick.  235;  Briggs  v. 
Murdoch,  13  Id.  305;  Wallace  v.  Townscnd  Parish,  109  Mass. 
263;  Ford  v.  Clough,  8  Me.  334;  23  Am.  Dec.  513. 

The  view  which  we  have  taken  of  the  preceding  questions 
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makes  it  unnecessary  to  consider  whether  the  defendant's  ob- 
jection to  the  traverse  jury,  taken  by  plea,  was  correct  or  suflfi- 
cient  in  form. 

Another  objection  to  the  indictment  raised  by  the  plea  first 
referred  to  was,  that  Andrew  D.  Winslow  was  not  legally 
drawn  as  a  grand  juror,  because  his  name  was,  by  vote  of  the 
town,  ordered  to  be  stricken  from  the  list  of  jurors  prepared 
by  the  selectmen,  and  submitted  to  the  town  for  revision. 
The  fact  here  relied  on  was  proved  at  the  hearing  before  the 
judge;  and  it  further  appeared  that,  notwithstanding  this,  his 
name  was  placed  or  left  in  the  box,  and  was  drawn  by  the 
selectmen  in  response  to  the  venire  of  the  court,  and  was  re- 
turned to  the  court,  and  he  was  sworn  as  one  of  the  grand 
jury,  and  acted  with  them  in  their  deliberations  and  in  the 
return  of  the  indictment.  It  has  often  been  held  in  other 
jurisdictions  that  an  indictment  found  by  a  grand  jury  upon 
which  a  disqualified  person  is  sitting  is  void;  for  it  is  not  cer- 
tain in  such  a  case  that  the  indictment  was  found  by  twelve 
qualified  jurors.  The  disqualified  person  may  have  been  one 
of  only  twelve  who  voted  for  the  indictment:  2  Hawk.  P.  C, 
c.  25,  sec.  28;  United  States  v.  Hammond,  2  Woods,  197;  State 
v.  Symonds,  36  Me.  128;  Doyle  v.  State,  17  Ohio,  222;  State  v. 
Cole,  17  Wis.  674;  Barney  v.  State,  12  Smedes  &  M.  68. 

How  such  an  indictment  should  bo  regarded  is  a  question 
which  we  need  not  decide;  for  a  distinction  must  be  noted 
between  a  juror  who  is  personally  disqualified,  and  one  who 
possesses  all  the  requisite  qualifications,  but  is  irregularly  and 
improperly  drawn.  The  general  rule  is,  that  mere  irregular- 
ity in  the  proceedings  by  which  a  juror  gets  upon  the  panel 
does  not  affect  the  validity  of  his  action:  Commonwealth  v. 
Parker,  2  Pick.  550,  659;  Page  v.  Danvers,  7  Met.  326;  United 
States  V.  Reeves,  3  Woods,  199;  United  States  v.  Ambrose,  3 
Fed.  Rep.  283;  HiU  v.  Yates,  12  East,  229, 230;  King  v.  Hunt, 
4  Barn.  &  Aid.  430;  Hardin  v.  State,  22  Tnd.  347.  Nearly 
all  the  cases  in  which  verdicts  or  indictments  have  been  set 
aside  rest  upon  an  absolute  disqualification  of  a  juror.  Such 
were  United  States  v.  Hammond,  2  Woods,  197;  Doyle  v.  State, 
17  Ohio,  222;  State  v.  Cole,  17  Wis.  674;  Barney  v.  State,  12 
Smedes  &  M.  68;  and  State  v.  Duncan,  7  Yerg.  271.  The 
case  of  State  v.  Jacobs,  6  Tex.  99,  cited  by  the  defendant,  has 
been  reviewed  and  explained  in  Vanhook  v.  State,  12  Id.  252, 
which  sustains  the  contention  of  the  commonwealth.  Dutell  v. 
State,  4  G.  Greene,  125,  depends  upon  a  local  statute. 
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Another  distinction  which  should  be  observed  is,  thai  be- 
tween the  case  of  a  juror  chosen  by  a  method  wholly  illegal 
and  unwarranted,  and  one  where  the  regular  course  of  pro- 
cedure is  pursued  in  general,  but  is  not  strictly  and  properly 
followed.  State  v.  Symonds,  36  Me.  128,  was  a  case  of  the 
former  kind,  in  which  the  selection  of  talesmen  for  a  grand 
jury  was  held  to  be  without  jurisdiction  and  wholly  illegal, 
and  the  jurors  were  decided  to  be  incompetent  to  serve.  The 
difference  between  such  a  proceeding  and  a  failure  to  regard 
some  of  the  requirements  of  the  law,  where  there  is  an  honest 
effort  to  act  under  it,  is  referred  to  in  United  States  v.  Ambrose, 
3  Fed.  Rep.  283,  a  case  which  was  very  similar  to  the  one  at 
bar.  Inasmuch  as  there  was  nothing  to  show  that  Winslow 
was  disqualified  to  serve  as  a  juror,  or  that  his  being  drawn 
was  anything  else  than  an  irregularity,  we  are  of  opinion  that 
the  ruling  of  the  court  upon  this  point  was  correct. 

The  only  remaining  exceptions  relied  upon  are  to  the  refusal 
of  the  judge  to  grant  the  first,  fifth,  ninth,  eleventh,  and  twelfth 
requests  for  instructions  to  the  jury.  The  several  papers 
referred  to  in  the  indictment  were  suflBciently  described  as 
discharges  for  money.  There  was  no  variance.  Upon  an  in- 
dictment for  forging  or  uttering  these  papers,  the  circum- 
stances in  relation  to  the  payment  referred  to  in  the  requests 
were  immaterial.  The  intent  to  defraud  referred  to  in  the 
statute  may  relate  to  a  party  who  is  not  named  in  the  instru- 
ment: Pub.  Stats.,  c.  214,  sec.  26;  c.  204,  sec.  1;  Common- 
wealth V.  Costello,  120  Mass.  358. 

Exceptions  overruled. 

Indictment. — It  is  No  Ground  for  Qu.\SHrNG  an  Indictment  for 
Burglary  in  breaking  into  a  bank  that  two  of  the  grand  jurors  by  whom  it 
was  found  were  stockholders  in  the  bank:  Holland  v.  CommomoeaUh,  82  Pa. 
St.  306;  22  Am.  Rep.  758. 

Grand  Jitry.  —  The  Illegality  of  the  Grand  Jury  Which  Pre- 
sented AN  Indictment  cannot  be  Taken  advantage  of  on  motion  to  ar- 
rest judgment:  State  v.  Carver,  49  Me.  588;  77  Am.  Dec.  275.  But  where 
the  grand  jury  who  found  an  indictment  appear  from  record  to  have  been 
illegally  constituted,  a  motion  in  arrest  on  this  ground  should  be  granted: 
Milier  v.  State,  33  Miss.  356;  C9  Am.  Dec.  351. 

Jury  and  Jurors.  —  Where  the  Charter  of  the  Defendant,  a  City, 
Provided  that  in  an  Action  to  which  the  city  was  a  party  no  persoa 
shall  be  deemed  an  incompetent  juror  by  reason  of  his  being  an  inhabitant 
of  the  city,  and  in  impaneling  a  jury  in  an  action  against  the  city,  the  plain- 
tiflF,  against  defendant's  objection,  excused  twelve  jurors  drawn,  because  they 
were  inhabitants  and  tax-payers  of  the  city,  such  excuse  was  an  error:  Hil- 
drcih  v.  City  of  Troy,  101  N.  Y.  234;  54  Am.  Rep.  686. 
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JuKOR,  Rejection  of  for  Bias.  —  A  juror  may  poasess  the  general  com- 
petency exacted  by  the  common  law  or  by  the  statntcs  of  the  state,  and  yet 
bo  incompetent  to  try  a  particular  action  in  which  ho  is  called.  Very  great 
pains  should  bo  taken  to  prevent  the  acceptance  of  a  juror  whose  mind  is, 
from  any  cause,  in  such  a  condition  that  ho  ia  likely  to  bo  unable  to  do  jus- 
tice between  the  parties.  According  to  some  of  the  expressions,  he  should 
stand  indifferent  between  the  parties.  In  some  of  tho  cases,  the  extreme 
language  is  used  that  his  mind  should  be  as  white  as  paper.  This  latter  con< 
dition  of  mind,  at  the  present  day,  when,  by  the  medium  of  newspapers, 
information  is  very  extensively  disseminated  with  reapoct  to  all  casea  of 
considerable  importance,  cannot  bo  universally  insisted  upon.  Tho  bias  or 
prejudice  which  will  bo  sufficient  to  exclude  a  juror  must,  we  apprehend,  !)« 
something  more  than  a  light  or  trivial  one;  it  should  be  one  of  "  those  strong 
and  deep  impressions  which  closes  the  mind  against  the  testimony  which 
may  bo  offered  in  opposition  to  them,  —  which  will  combat  that  testimony, 
and  resbt  its  force  ":  1  Burr's  Trial,  473;  WinneiJieil:  Ina.  Co.  v.  Scliudler,  60 
III.  473. 

In  popular  language,  a  juror  is  said  to  be  incompetent  to  try  a  case,  and 
therefore  subject  to  challenge,  when  he  is  biased  or  prejudiced  for  or  against 
either  of  the  parties.  Bias  "is  a  particular  influential  power  which  sways 
the  judgment;  the  inclination  or  propensity  of  tho  mind  towards  a  particu- 
lar  object ":  Bouvier's  Diet.  Prejudice  is  "  a  fore-judgment;  a  leaning  tow- 
ards ono  side  of  the  cause  for  some  reason  other  than  its  justice  ":  IcL;  WU- 
Us  V.  State,  12  Ga.  449. 

So  far  as  the  term  "  prejudice  "  includes  the  idea  of  ill  feeling  towards  some 
of  the  parties,  it  may  properly  be  regarded  as  included  within  the  term  ' '  bias. " 
In  legal  signification,  tho  term  "prejudice,"  when  used  in  connection  with 
the  exclusion  of  jurors,  implies  a  prejudgment  of  tho  cause.  This  prejudg- 
ment  may  result  from  the  previous  formation  of  an  opinion  respecting  the 
merits  of  the  cause,  based  upon  information  derived  from  some  source.  This 
branch  of  our  subject  will  not  here  be  considered,  for  the  reason  that  it  ha« 
already  been  treated  in  the  note  to  Smitli  v.  Eamea,  36  Am.  Dec.  S21-534. 
But  prejudice  or  prejudging  has  sometimes  been  defined  as  being  "a  strong 
disposition  to  favor  one  side  or  the  other;  a  determination  to  find  in  one  way, 
let  the  evidence  be  what  it  will ":  McCaualand  v.  McCausland,  1  Yeates,  378. 
Considered  in  this  sense,  the  subject  of  prejudice  falls  within  tho  scope  of 
the  present  note. 

The  Right  to  Unbiased  or  Unprejudiced  Jcrors  is  an  inseparable 
and  inalienable  part  of  the  right  of  trial  by  jury.  Ilence,  if  a  constitution 
guarantees  the  right  to  jury  trial  in  a  particular  class  of  cases,  this  guaranty 
necessarily  includes  tho  right  to  a  trial  by  unprejudiced  jurors,  — those  who 
can  act  without  partiality  or  ill  feeling  towards  cither  of  tho  parties  or  their 
cause.  A  statute  may,  it  is  true,  provide  for  safeguards  of  this  right;  may 
regulate  the  procedure  by  which  tho  right  is  sought  to  be  attained;  but  it 
may  not  destroy  the  right  under  pretense  of  regulating  it.  A  statute 
may  as  well  provide  that  a  jury  shall  consist  of  less  than  twelve  men, 
or  shall  decido  by  a  majority  vote,  as  that  it  may  consist  of  persons  who 
are  biased  or  prejudiced.  If  tho  legislature  passes  a  statute  which  de- 
prives tho  parties  of  tho  right  to  examino  jurors  for  the  purpose  of  ascertain- 
ing whether  they  are  infected  by  actual  bias,  and  to  exclude  those  who  are 
found  to  entertain  such  bias,  it  is  uuconstitutional,  and  must  be  disregarded: 
State  v.  McClear,  11  Nov.  39.  In  thia  respect,  it  differs  from  a  statute  which 
declares  "  that  in  the  trial  of  any  criminal  cause,  the  fact  that  a  person  called 
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as  a  juror  haa  formed  an  opinion  or  impression,  based  upon  rumor  or  news- 
paper statements  (about  the  truth  of  which  he  has  expressed  no  opinion), 
shall  not  disqualify  him  to  serve  as  juror  in  such  case  if  he  shall,  upon  oath, 
"state  that  he  believes  ho  can  fairly  and  impartially  render  a  verdict  therein 
in  accordance  with  the  law  and  the  evidence,  and  the  court  shall  believe 
such  statement."  Such  a  statute  is  defensible  on  the  ground  that  "the  rule 
which  it  lays  down,  when  wisely  applied,  does  not  lead  to  the  selection  of 
partial  jurors.  On  the  contrary,  it  tends  to  secure  intelligence  in  the  jury- 
box,  and  to  exclude  from  it  that  dense  ignorance  which  has  often  subjected 
the  jury  system  to  just  criticism  ":  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep. 
469;  Stokes  v.  People,  53  N.  Y.  171;  13  Am.  Rep.  492. 

Bias  is  Actual  or  Presumed.  Actual  bias  is  personal  favor  or  hostil- 
ity to  the  cause  on  trial,  or  to  one  of  the  parties  as  an  individual,  giving,  or 
at  least  tending  to  give,  a  juror  a  desire  to  decide  for  or  against  the  one  side 
or  the  other,  irrespective  of  the  evidence.  Implied  or  presumed  bias  is  that 
which  is  supposed  to  exist  on  account  of  the  relation  which  the  juror  bears 
either  to  the  cause  or  to  some  of  the  parties  thereto.  Actual  bias  may  exist 
when  the  juror  has  no  interest  in  or  feeling  with  regard  to  the  action  itself. 
In  fact,  personal  hostility  is  the  strongest  and  clearest  indication  of  such  bias: 
Brittaun  v.  Allen,  2  Dev.  120;  Freeman  v.  People,  4  Denio,  9;  47  Am.  Dec.  216; 
McLaren  v.  Birdsong,  24  Ga.  2G5;  Winneslieik  Ins.  Co.  v.  Schadler,  60  111.  465. 
An  opinion  or  preference  existing  without  any  previous  knowledge  of  the 
cause  or  of  the  evidence  to  be  given  therein  must  necessarily  be  based  upon 
personal  feeling,  and  indubitably  establish  actual  bias:  People  v.  Matlver,  4 
Wend.  229;  21  Am.  Dec.  122;  Commonwealth  v.  Knapp,  9  Pick.  496;  20  Am. 
Dec.  491. 

While  the  authorities  universally  declare  that  bias  or  prejudice  subjects 
a  juror  to  challenge  and  exclusion  therefor,  it  is  to  be  lamented  that  they 
do  not  define  or  even  consider  the  degree  of  bias  which  is  necessary  to  accom- 
plish this  result.  It  is  true  that  in  People  v.  Reyes,  5  Cal.  349,  the  court 
aaid:  "  Prejudice  is  a  state  of  mind  which,  in  the  eye  of  the  law,  has  no  de- 
grees. If  the  juror  is  prejudiced  in  any  manner,  he  is  not  a  fit  or  proper 
person  to  sit  in  the  box. "  But  the  remark  must  be  regarded  as  a  dictum. 
The  juror  had  been  asked  whether  he  was  a  member  of  the  order  called 
Know-nothings,  and  as  such  had  taken  an  oath  in  conflict  with  the  oath 
which  should  be  administered  to  him  as  a  juror,  and  whether  by  his  oath  or 
obligation  as  a  member  of  such  society  any  prejudice  existed  in  his  mind 
against  Ca,tholic  foreigners,  and  whether  he  was  not  bound  by  such  oath  not 
to  give  a  prisoner  of  foreign  birth,  in  a  court  of  justice,  a  fair  and  impartial 
trial,  and  whether  he  was  not  under  obligation  not  to  extend  the  same  rights, 
privileges,  protection,  and  support  to  men  of  foreign  birth  as  to  native-born 
American  citizens;  and  further,  whether  he  had  a  prejudice  against  foreigners 
generally.  The  party  on  whoso  behalf  these  questions  were  asked  was  a  for- 
eigner and  a  Catholic.  The  court  sustained  objections  to  all  these  questions, 
and  the  appellate  court  very  properly  reversed  the  action  of  the  trial  court. 
It  will  be  seen  from  an  inspection  of  these  questions  that  an  aflarmative  an- 
swer to  any  of  them  would  have  sliown  at  least  such  a  state  of  prejudice  in 
the  mind  of  the  juror  against  one  of  the  i^arties  to  the  cause  as  would  have 
warranted  further  inquiry  for  the  purpose  of  ascertaining  whether  tho  preju- 
dice was  such  as  was  likely  to  influence  him  in  the  decision  which,  as  a  juror, 
it  would  become  liis  duty  to  make.  But  there  was  nothing  in  the  case  before 
the  court  rendering  it  necessary  for  it  to  consider  how  mucli  or  how  little 
prejudice  would  make  the  exclusion  of  the  juror  imperative.     Of  course,  ii 
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by  the  term  "  prejadice  "  the  conrt  meant  some  influence  so  potent  that  it 
mnst  necessarily  affect  the  action  of  the  juror,  then  it  was  clearly  right  in  say- 
ing that  there  can  be  no  degrees,  for  the  law  undoubtedly  intends  that  the 
juror  shall  not  be  controlled  by  any  foreign  or  extrinsic  influence,  and  if  he 
will  probably  bo  so  controlled,  that  ho  shall  not  bo  permitted  to  act.  But 
this  is  far  different  from  saying  that  there  cannot  Ijc  any  degrees  of  preja- 
dice, or  that  tho  conrt,  finding  the  juror  subject  to  some  prejudice,  may  not 
and  ought  not  further  to  proceed  in  his  examination  for  the  purpose  of  deter- 
mining whether  that  prejudice  is  a  controlling  one,  —  one  from  which  the 
juror  cither  cannot  or  will  not  escape  when  he  retires  to  deliberate  with  his 
fellow-jurors  upon  their  verdict:  Spies  v.  People,  122  HI.  1;  3  Am.  St.  Rep. 
469;  1  Burr's  Trial,  416. 

Wlienever  a  jnror  shows  upon  his  examination  that  he  himself  fears  that 
his  deliberations  cannot  be  impartial,  or  where  he  expresses  a  state  of  feeling 
from  which  it  appears  that  his  mind  is  in  an  improper  condition,  he  will  gen- 
erally be  excluded.  A  class  of  cases  has  arisen  somewhat  frequently  in  which 
jurors  have  been  asked  hypothetical  questions,  —  as  to  how  they  would  de- 
cide if  the  evidence  should  be  found  to  be  equally  balanced;  and  in  some  of 
the  cases,  where  they  have  answered  that  they  would  decide  in  favor  of  a 
particular  party,  and  that  party  was  the  one  on  whom  the  burden  of  proof 
was  cast  by  law,  tho  juror  has  been  excluded:  O.  cfc  S.  W.  R.  li.  v.  Haslam, 
73  III.  494;  C.  &  A.  R.  R.  v.  Adler,  50  Id.  344;  Meaux  v.  WhiUhall,  8  Bradw. 
173;  Mima  Queen  Co.  v.  Hepburn,  7  Cranch,  290. 

There  is  no  doubt  that  this  class  of  questions  is  proper,  but  the  answer  of 
tho  juror,  one  way  or  the  other,  is  not  conclusive  of  further  inquiry.  He 
may  havo  made  a  mistake  upon  the  question  of  law  with  respect  to  where 
tho  burden  of  proof  lies,  and  if  so,  his  mistake  can  be  corrected  by  the  in- 
structions of  the  court.  The  later  decisions  indicate  that  when  a  juror  has 
answered  that  if  tho  evidence  wore  evenly  balanced  he  would  decide  for  a 
particular  party,  ho  should  be  further  questioned  for  the  purpose  of  ascer- 
taining whether  ho  has,  in  fact,  any  prejudice  or  preference  for  or  against 
either  party,  and  if  he  disclaims  all  bias,  and  it  appears  from  his  answers 
that  he  will  obey  the  instructions  of  the  court,  and  can  decide  fairly  and  im- 
partially between  tho  parties,  his  acceptance  by  the  court  as  a  juror  will  not 
be  regarded  as  improper:  Montgomery  v.  WaLash  R.  R.,90  Mo.  470;  Hudson  v. 
Railroad,  53  Id.  530;  McFadden  v.  Wallace,  38  Cal.  51;  Trenor  v.  Central  Pa- 
cific R.  R.,  60  Id.  222;  Richmond  \\  Roberts,  89  III.  472.  If  a  juror  has  ex- 
pressed a  wish  that  one  of  the  parties  shall  prevail,  ho  may  be  excluded: 
Mason  v.  State,  15  Tex.  App.  534;  Pike  Co.  v.  Griffin^  15  Go.  39.  Especially 
if  tho  wish  seems  to  havo  proceeded  from  a  belief  that  the  party  in  whoso 
favor  it  is  made  ought  to  pi'cvail.  If  a  juror  states  that  in  case  the  evidence 
should  bo  evenly  balanced  he  will  find  in  favor  of  tho  plaintiff,  and  the  plain- 
tiff is  a  municipal  corporation  of  which  tho  jnror  is  a  citizen,  his  exclusion  is 
undoubtedly  proper,  and  the  refusal  to  exclude  him  will  probably  occasion  a 
reversal  by  the  appellate  court:  Omaha  v.  Kane,  15  Neb.  G57.  Generally,  in 
this  class  of  cases,  the  action  of  tho  trial  court  will  not  be  reviewed  by  tho 
appellate  court,  unless  it  clearly  appears  that  the  discretion  existing  in  tho 
trial  court  has  been  abused  to  the  prejudice  of  tho  complaining  party. 

Though  the  person  under  examination  as  a  juror  disclaims  all  bias  against 
parties  to  the  suit  as  individuals,  yet  it  may  appear  that  he  has  a  bias  against 
a  class  of  which  they  arc  members,  and  his  exclusion  may  become  proper 
upon  that  ground.  Thus  a  juror  was  excluded  in  one  caso  in  which  a  land- 
lord was  a  party,  because  it  appeared  that  he  had  a  prejudice  against  all 
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landlords:  Lawlor  v.  Lin/orth,  72  Cal.  205;  and  in  another  action,  in  which 
an  insurance  company  was  a  party,  because  he  said  that  he  had  some  preju- 
dice in  his  mind  against  insurance  companies  generally,  and  that  his  preju- 
dice was  founded  on  the  fact  that  he  could  not  comprehend  their  proceedings: 
Winnesheik  Ins.  Co.  v.  ScJueuller,  60  111.  472.  So  prejudice  against  persons  of 
a  particular  nationality  may  amount  to  a  disqualification,  but  will  not  do  sa 
unless  it  appears  to  be  sufficiently  influential  to  affect  the  verdict.  A  chal- 
lenge on  account  of  prejudice  against  a  race  was  held  to  have  been  properly 
refused,  where  the  person  on  trial  was  an  Italian,  and  the  juror  said:  "It 
was  a  race  he  was  not  particularly  fond  of,  and  did  not  think  much  of,  judg- 
ing from  those  we  have  here  ":  Balbo  v.  People,  19  Hun,  424;  80  N.  Y.  484. 
Strong  political  bias  is  not  sufficient  to  disqualify  a  juror,  although  the  in- 
dictment is  for  fraudulent  registration  of  voters:  United  States  v.  Ihgan,  30 
Fed.  Rep,  608. 

Bias  against  the  Business  in  Which  a  Party  is  Engaged  will  not 
amount  to  a  disqualification,  unless  it  leaves  the  juror  in  a  state  of  mind  ia 
which  he  will  probably  not  give  proper  weight  to  the  oath  of  the  party, 
should  ho  be  examined  as  a  witness:  United  States  v.  Borger,  7  Fed.  Rep. 
193;  United  States  v.  Duff,  6  Id.  45;  Meretzelc  v.  Caldwell,  2  Abb.  Pr.,  N.  S., 
407;  5  Robt.  660;  Elliott  v.  State,  73  Ind.  10;  Shields  v.  State,  95  Id.  299; 
Robinson  v.  Randall,  82  111.  512;  Chandler  v.  Ruehett,  83  Ind.  139;  or  in  which 
he  would  be  willing  to  resort  to  violent  and  unlawful  means  to  suppress  th» 
business  in  which  the  party  was  engaged:  AlbrecM  v.  Walker,  73  111.  69. 

Pkejttdice  against  the  Particular  Class  of  Cases,  or  against  the 
defense  interposed,  may  amount  to  actual  bias,  and  when  such  is  the  case  it 
will  justify  the  exclusion  of  the  juror,  especially  if  it  appears  from  his  tes- 
timony that  he  distrusts  his  ability  to  act  impartially:  Anson  v.  DwigJU,  IS 
Iowa,  241;  People  v.  Carpenter,  38  Hun,  490;  102  N.  Y.  238;  Butler  v.  State, 
97  Ind.  378.  But  to  sustain  a  challenge  on  this  ground,  it  should  appear  to 
the  satisfaction  of  the  court  that  the  prejudice  of  the  party  challenged  will 
influence  his  judgment:  McCarthy  v.  Cass  Ave.,  92  Mo.  536.  If  the  class  in 
question  is  a  criminal  class,  or  one  against  which  all  law-abiding  citizens 
ought  to  have  a  bias,  their  bias  cannot  exclude  them :  Winneslieik  v.  Schueller, 
60  111.  465.  Thus  in  the  case  of  Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep. 
470,  a  juror  stated  that  he  had  a  prejudice  against  socialists,  communists, 
and  anarchists.  The  trial  court  refused  to  sustain  a  challenge  upon  that 
ground;  and  in  sustaining  this  action,  the  appellate  court  said:  "This  did 
not  disqualify  him  from  sitting  as  a  juror.  If  the  theories  of  the  anarchists 
should  be  carried  into  practical  effect,  that  would  involve  the  destruction  of 
all  law  and  government.  Law  and  government  cannot  be  abolished  without 
revolution  and  bloodshed  and  miirder.  The  socialist  or  anarchist,  if  h& 
attempted  to  put  into  practical  operation  his  doctrine  of  a  community  of 
property,  would  destroy  individual  rights  in  property.  Practically  consid- 
ered, the  idea  of  taking  a  man's  property  from  him  without  his  consent  for 
the  purpose  of  putting  it  into  a  common  fund  for  the  benefit  of  a  community 
at  large  involves  a  commission  of  theft  and  robbery.  Therefore  the  prejudico 
which  tlio  ordinary  citizen  who  looks  at  this  from  a  practical  standpoint 
would  have  against  anarchism  and  communism  would  be  nothing  more  than 
a  prejudico  against  crime." 

Prejudice  or  Bias  against  Crimes,  or  unlawful  acts,  will  not  disqualify 
the  jury  from  trying  a  person  charged  with  the  commission  of  sucli  an  act, 
where  it  appears  that  there  is  no  bias  against  him  as  an  individual.  To  hold 
otherwise  would  bo  to  commit  the  trial  of  criminal  prosecutions  to  those  per* 
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sons  whose  ideas  of  law  and  morality  were  so  lax  that  they  were  indifferent 
to  the  ezecation  of  laws  and  tho  perpetration  of  crimes.  In  other  words,  it 
would  leave  criminals  to  bo  tried  either  by  other  criminals,  or  by  those  who 
had  a  strong  sympathy  with  criminals  as  a  class:  Davia  v.  Hunter,  7  Ala. 
135;  StaU  v.  Burns,  85  Mo.  47;  Kroer  v.  People,  78  111.  294;  Albrtcld  v. 
Walker,  73  Id.  69;  WilUama  v.  StaU,  3  Ga.  453.  So  it  has  been  held  that  the 
formation  of  an  opinion  with  respect  to  the  general  character  of  a  prisoner 
will  not  disqualify  a  juror  from  trying  him,  where  such  opinion  is  unmixed 
with  personal  hostility:  People  v.  Alien,  43  N.  Y.  28;  Monroe  v.  StaU,  23 
Tex.  210;  Andenonw  StaU,  14  Oa.  709;  People  v.  Malioney,  18  Cal.  180. 
This  ruling  seems  very  questionable,  for  if  the  juror  has  such  information  as, 
even  before  any  evidence  is  received,  impresses  him  with  the  conviction  that  the 
person  accused  is  a  member  of  a  criminal  class,  or  a  bad  character,  his  state 
of  mind  can  hardly  be  regarded  as  "  white  as  paper,"  in  tho  sense  in  which 
those  terms  are  used  in  the  decisions  on  this  subject.  On  the  other  hand,  it 
is  said  that  to  hold  an  opinion  respecting  the  character  of  an  accused  to 
operate  as  a  disqualification  might  prevent  notorious  offenders  from  being 
tried  at  all:  People  v.  Lohman,  2  Barb.  216. 

Thk  Friendlt  or  Unthiendly  Feeling  which  disqualifies  one  from 
acting  as  a  juror  must  be  towards  one  of  the  parties  to  the  action,  or  one 
who,  if  not  a  party,  is  beneficially  interested  therein.  Prejudice  against  a 
third  person  cannot  disqualify  a  juror:  Slraum  v.  Cor/swell,  23  111.  457.  A 
juror  is  not  disqualified  by  tho  fact  that  he  entertains  feelings  of  hostility 
towards  a  prosecutor,  where  a  defendant  is  being  tried  under  an  indictment 
for  libel:  Coleman  s  Case,  2  City  H.  Rec.  89;  or  towards  the  attorneys  of  one 
of  the  parties  to  tho  action:  Hutddnson  v.  StaU,  19  Neb.  262.  Apparently 
in  conflict  with  these  views  is  the  case  of  Lewke  v.  Dry  Dock,  46  Hun,  283, 
in  which  it  was  held  that  a  juror  ought  to  have  been  excluded  because  it  ap- 
peared that  one  of  the  chief  witnesses  to  be  called  daring  the  progress  of  the 
trial  was  a  physician  in  whom  the  juror  had  very  great  confidence,  and  on 
whom  he  would  place  more  reliance  as  a  witness  than  on  any  other  person. 

Interest  of  the  Juror  in  the  Subject-matter  of  the  action,  or  in  the 
result  of  tho  litigation,  is  treated  as  actual  bias,  and  disqualifies  him  from 
acting  in  the  case.  In  the  absence  of  any  statutory  limitation,  the  degree  of 
interest  seems  to  be  immaterial,  and  the  challenge  will  be  allowed  if  the 
juror  has  any  interest  whatever:  Davis  v.  Allen,  11  Pick.  466;  22  Am.  Dec. 
386;  Clark  v.  Lamb,  2  Allen,  396;  CouHwriglU  v.  Stickler,  37  Iowa,  382.  The 
juror  may,  by  his  own  act,  have  created  an  interest  in  tho  suit  after  it  waa 
instituted.  A  familiar  instance  of  this  is  where  ho  makes  a  wager  that  it 
will  bo  decided  the  ono  way  or  the  other.  In  truth,  he  who  makes  a  wager 
is  generally  disqualified,  for  two  reasons:  1.  Because  he  has  given  himself  an 
interest  in  the  result  of  tho  suit;  and  2.  Because  tho  fact  of  his  laying  the 
wager  indicates  that  he  supposes  himself  to  be  sufficiently  informed  with 
respect  to  the  merits  of  the  litigation  to  be  able  to  determine  the  final  result. 
He  is  therefore  properly  subject  to  challenge  both  upon  the  ground  of  interest 
and  of  having  formed  and  expressed  an  opinion  with  respect  to  tho  result.  That 
the  amount  <>i  the  wager  is  trifling  will  not  prevent  its  disqualifying  effect: 
Cluverius  v.  (  ommonwealt/i,  81  Va.  787;  SecUon  v.  Svxm,  58  Iowa,  41;  Emexv. 
McPlierson,  04  111.  349. 

The  Interest  ScrnciENT  to  Disqualify  a  Juror  need  not  be  Direct, 
but  may  bo  incidental  or  contingent.  Thus  in  tho  case  of  Snntll  v.  Jones,  6 
Watts  &  S.  122,  one  Watson  was  challenged,  and  the  challenge  allowed,  be- 
cause it  appeared  that  lie  was  the  executor  and  son-in-law  of  one  Ovea,  to 
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vhom  the  plaintiff  in  the  action  was  indebted;  that  the  plaintiff  was  insol- 
vent, and  that  his  recovery  of  judgment  in  the  action  would  aid  in  the  enlarge- 
ment of  the  fund  to  be  applied  towards  the  payment  of  his  debts,  including 
the  debt  owing  to  the  estate  of  Oves.  The  action  of  the  court  in  sustaining 
this  challenge  was  sustained,  the  appellate  court  remarking  that  "it  was 
certainly  very  natural  to  suppose  that  Mr.  Watson  felt  some  interest  in  re- 
covering the  debt  which  it  was  his  duty  to  collect  as  executor,  if  practicable, 
and,  therefore,  could  not  be  considered  as  altogether  free  from  bias  in  regard 
to  the  event  of  the  issue  between  the  parties  here."  In  an  early  case  in  Ver- 
mont, the  court  expressed  the  opinion  that  if  a  juror  had  once  had  a  direct 
interest  in  the  event  of  the  suit  his  disqualification  arising  therefrom  was 
perpetual  in  its  operation,  and  that  the  court  could  not  regard  him  aa 
being  purged  of  his  bias  in  mind  by  the  fact  that  the  interest  which  he  once 
had  had  ceased,  and  the  result  of  the  action  could  no  longer  affect  him  in  any 
manner:  Phelpa  v.  Hall,  2  Tyler,  401. 

Interest  in  the  Question  at  Issue  is,  for  the  purpose  of  disqaalifying 
a  juror,  equivalent  to  direct  interest  in  the  result  of  the  suit:  Talrruxge  v. 
Northrop,  1  Root,  455.  If  the  same  facts  which  will  warrant  a  verdict  in 
favor  of  the  plaintiff  will  support  an  action  under  the  trustee  statute  in  favor 
of  the  juror  against  the  same  defendant,,  a  challenge  to  the  juror  must  be 
allowed:  Davia  v.  Alkn,  11  Pick.  467;  22  Am.  Dec.  386.  In  a  proceeding 
against  a  city  or  town  to  assess  damages  occasioned  to  adjoining  land  by  the 
raising  or  lowering  of  the  highway,  a  person  who,  though  not  residing  in 
said  city  or  town,  has  a  claim  against  it  of  like  character  to  that  in  contro- 
versy, and  feels  himself  aggrieved  and  injured  by  the  alteration  in  question, 
is  not  competent  to  sit  on  the  jury:  Flagg  v.  Worceater,  8  Cush,  69.  In  a 
proceeding  for  laying  out  and  opening  a  street,  and  taking  private  property 
therefor,  the  "property  owner  is  entitled  to  an  impartial  as  well  as  a  disin- 
terested jury,  and  a  juror  who  is  especially  interested  in  having  the  street 
opened  by  reason  of  some  special  gain  or  convenience  to  him,  from  which  he 
expects  to  derive  more  than  the  community  generally,  is  disqualified,  and 
may  be  challenged  and  rejected  for  cause  ":  Kundinger  v.  Saginaw,  59  Mich. 
359.  If,  in  an  action  upon  a  contract,  the  juror  states  tliat  he  is  a  party  to 
a  contract  substantially  the  same  as  the  one  sued  upon,  and  that  he  had 
united  with  others  in  making  defense  to  like  contracts  executed  by  other  per- 
sons, the  challenge  to  the  juror  must  be  sustained:  Courtwrig/U  v.  Stickler, 
37  Iowa,  382.  "The  fact  that  a  juror  stood  indicted  and  untried  for  the 
same  kind  of  offense  as  that  of  which  he  was  called  upon  to  try  another  per- 
Bon  would  most  naturally  create  a  bias  in  his  mind,  and  a  disinclination  to 
giving  a  verdict  against  the  accused,  for  the  verdict  would,  in  a  greater  or 
less  degree,  have  the  effect  of  a  precedent  either  for  or  against  a  conviction 
in  similar  cases,  and  the  situation  of  such  a  juror  appears  to  come  fully 
within  the  principle  which  requires  the  juror's  mind  to  be  free  from  all  bias 
and  prejudice,  and  especially  such  as  has  relation  to  his  own  interest ":  Mc- 
Outre  V.  State,  37  Miss.  369.  It  seems  that  having  been  interested  in  the 
same  question  will  not  operate  as  a  continual  disqualification  after  the  inter- 
est has  ceased,  and  all  the  suits  involving  the  question  in  which  the  juror 
had  an  interest  have  been  determined:  Austin  v.  Cox,  60  Ga.  520. 

Interest  as  a  Member  of  a  Private  Corporation  disqualilios  a  juror 
as  effectually  as  though  he  were  a  nominal  party  to  the  suit,  and  it  is  imma- 
terial that  the  amount  of  his  interest  in  the  result  ij  very  trifling  or  incon- 
siderable: liespublicn  v.  Rlcliards,  1  Yeates,  480;  Fleeson  v.  Savage  Mlinng  Co., 
3  Nev.  157;  Peninsula  B.  R.  v.  Howard,  20  Mich.  18;  Page  v.  Conloocook  I'ai- 
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ley  R.  R.,  21  K.  H.  438;  but  it  is  not  8u£Scient  to  exclude  a  juror  that 
the  cause  of  action  may  have  some  connection  with  the  corporation  or  its  ofS- 
oers,  unless  it  is  possible  that  the  result  of  the  trial  will  affect  the  juror  in 
some  way.  Uence,  in  an  action  against  an  officer  of  a  corporation  to  recover 
a  penalty  imposed  by  statute,  the  juror  is  not  disqualified  if  the  recovery 
against  the  officer  will  not  eatitlo  him  to  some  cause  of  action  against  the 
corporation,  and  thus,  in  the  end,  establish  a  liability  to  the  payment  of 
which  the  juror  may  be  mside  to  contribute:  WilUama  v.  SmUh,  6  Cow.  166. 
In  the  case  of  Billi  v.  State,  2  McCk>rd,  12,  it  was  ruled  that  the  director  of  a 
t)ank,  onu  of  whoso  bills  had  been  forged,  was  competent  to  act  as  juror  on 
tlie  trial  of  a  person  charged  with  such  forgery,  but  it  appeared  that  the  di- 
rector owned  no  stock  in  the  bank,  and  could  have  no  other  interest  in  the 
institution  than  that  common  to  all  the  citizens  of  the  state. 

Interest  as  Citizen  ok  Municipal  Corporation.  —  A  familiar  and  ex- 
treme illustration  of  the  rule  that  the  amount  of  a  juror's  interest  will  not  be 
regarded  as  material  in  determiuing  whether  or  not  he  is  disqualified  by  rea- 
son of  such  interest  exists  iu  the  class  of  cases  in  which  objection  has  been 
made  to  a  juror  on  the  ground  of  his  being  a  member  of  a  municipal  corpora- 
tion, and  as  such  interested,  though  in  an  infinitesimal  degree,  in  the  verdict 
to  be  given.  If  the  action  is  against  a  city  for  damages,  or  for  the  direct  re- 
covery of  money  on  any  other  ground,  so  that  the  judgment  might  result  in 
the  imposition  of  an  additional  tax  on  the  juror  or  his  property,  the  authori- 
ties declare  almost  unanimously  that  he  is  disqualified,  both  at  the  common 
law  and  under  all  the  statutes  which  exclude  persons  having  an  interest  in 
the  event  of  the  litigation:  Oibaonv.  Wyandotte,  20  Kan.  156;  Mayor  of  Co' 
iumbwi  v.  Ooeicliius,  7  Ga.  139;  Bailey  v.  Trumbull,  31  Conn.  581;  Cramer  v. 
Burlington,  42  Iowa,  315;  Diveny  v.  Elmira,  51  N.  Y.  506;  Ilearn  v.  City  of 
Oreenburgh,  51  Ind.  119;  liegina  v.  Wilts,  6  Mod.  307;  Day  v.  Savadge, 
Uobart,  85;  Heskelh  v.  Braddocl;  3  Burr.  1847;  Garrison  v.  Portland,  2  Or. 
123;  Watson  v.  Tripp,  11  R.  I.  98;  Fulvoeiler  v.  St.  Louis,  61  Mo.  479;  Fine 
V.  Public  Schools,  30  Mo.  166;  Kendall  v.  City  of  Albia,  73  Iowa,  243.  In  Baa- 
sett  v.  Governor,  1 1  Ga.  207,  an  attempt  was  made  to  distinguish  a  case  in  which 
a  municipality  was  a  party  plaintiff,  seeking  to  recover  a  judgment  for  moneys 
due  from  a  defaulting  tax  collector  and  his  bondsmen  from  a  case  in  which  it 
was  a  party  defendant,  against  which  a  money  judgment  was  sought;  and  it 
was  said  that  in  the  former  case,  as  the  judgment,  though  against  the  munici- 
pality, might  not  occasion  a  necessity  for  the  levying  of  additional  taxes,  a 
tax-payer  was  not  incompetent  to  act.  But  upon  principle,  the  two  cases  are 
indistinguishable:  Russell  v.  Hamilton,  2  Scam.  56.  A  tax-payer  is  equally 
interested  whether  the  effect  of  the  judgment  may  be  to  lessen  or  to  increase 
his  taxes.  The  fact  that  one  of  the  jurors  called  in  proceedings  relating  to 
bastardy  process  is  an  inhabitant  of  the  same  town  with  the  complainant  is,  in 
Massachusetts,  a  ground  of  disqualification,  because  the  provisions  of  the 
statute  regulating  sucli  proceedings  are  such  as  to  create  "a  direct  interest 
in  the  inhabitants  of  the  town  where  the  complainant  resides  and  has  her 
settlement ":  Hatoea  v.  Ousiin,  2  Allen,  404.  So  a  tax-payer  of  a  town  is  dis- 
qualified to  act  as  a  juror  in  an  action  to  recover  a  penalty  one  half  of 
which,  when  recovered,  will  go  to  the  poor  of  the  town:  Wood  v.  Stoddard,  2 
Johns.  194.  In  State  v.  Williams,  30  Me.  484,  it  was  decided  that  an  in« 
liabitaut  of  a  town  was  incompetent  to  try  an  indictment  in  which  the  de- 
fendant was  charged  with  maliciously  .secreting  .i  book  of  town  records,  be- 
cause, in  the  event  of  his  conviction,  the  defendant  became  liable  to  the  town 
for   three   times  the  value  of  the  property.     Probably  this  case  carried  th« 
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rule  of  exclusioa  further  than  can  be  soccessfuUy  defended.  The  general  in- 
terest which  all  good  citizens  and  tax-payers  have  in  the  enforcement  of  the 
lawa  is  a  qualifying  rather  than  a  disqualifying  one.  Infractions  of  the  lawa 
may  he  punished  by  fines,  ptayablo  into  the  treasury  of  the  town  or  munici- 
pality, but  we  think  this  cannot  justly  be  regarded  as  rendering  all  the  citi- 
zens of  the  municipality  incompetent  to  try  ofiFeuses  which  may  be  so  punished: 
Middletown  v.  Ames,  7  Vt.  16G.  A  juror  is  competent  to  try  oue  accused  of 
violating  an  ordinance  of  the  city  in  which  the  juror  resides:  State  v.  WelU, 
4G  Iowa,  662;  or  to  try  one  accused  of  the  murder  of  a  policeman,  although 
the  city  has  employed  counsel  to  aid  in  the  prosecution:  Doyal  v.  State,  70  Ga. 
134;  or  to  try  a  person  indicted  for  stealing  the  property  of  a  county  of  which 
the  juror  is  a  tax-payer:  People  v.  Bennett,  37  N.  Y.  177;  93  Am.  Dec.  551; 
or  for  burning  the  jail  of  such  county:  Phillipa  v.  State,  29  Ga.  105.  Instances 
may  arise  in  which  the  trial  must  take  place  before  tax-payers  or  citizens  of 
a  town,  county,  or  city,  or  it  cannot  take  place  at  all;  as  where  there  is  no 
statute  authorizing  a  change  of  the  place  of  trial.  In  such  cases,  to  prevent 
a  failure  of  justice,  the  rule  of  exclusion  must  yield  to  the  necessities  of  the 
case,  and  the  trial  be  had  before  the  citizens  of  the  municipality;  but  the 
court  will  exercise  all  its  discretion  to  obtain  jurors  the  least  likely  to  be  af- 
fected by  their  interests  as  members  of  the  municipality:  Basseiiv.  Governort 
11  Ga.  207;  Commonwealth  v.  Ryan,  5  Mass.  90,  and  the  principal  case. 

If  the  adverse  party  is  content  to  have  a  juror  act  whose  citizenship  in 
the  municipality  appears  to  disqualify  him,  the  city  cannot  challenge  him  on 
that  ground,  and  insist  on  his  exclusion  from  the  jury.  "The  right  of  chal- 
lenge is  allowed  the  parties  as  a  means  of  protecting  their  interests.  But  it 
is  not  a  ground  of  challenge  by  oue  party  that  the  juror  has  an  interest  ad- 
verse to  that  of  the  other  ":  Conhlin  v.  City  of  Keohck,  73  Iowa,  347. 

In  Kentucky,  the  fact  that  a  juror  is  a  tax-payer  of  a  municipality,  party 
to  the  action,  does  not  amount  to  an  absolute  disqualification.  The  trial 
judge  may  accept  him  as  a  juror,  if  satisfied,  after  due  examination,  that  his 
bias  is  not  such  as  will  influence  his  judgment:  Kemper  v.  Louisville,  14  Bush, 
87;  and  the  opinion  in  Omalia  v.  Olmstead,  5  Neb.  446,  contains  a  dictum,  of 
like  purport. 

In  nearly  half  of  the  states,  statutes  have  been  enacted  permitting  tax- 
payers to  act  as  jurors  in  many  cases,  notwithstanding  their  interests  as 
members  of  a  municipality,  party  to  the  suit:  Thompson  on  Trials,  sec.  63; 
Baltimore  etc.  R.  R.  Co.  v.  P.  W.  R.  R.,  \1  W.  Va.  812.  The  removal  of 
the  disqualification  attached  to  one  as  an  inhabitant  of  a  municipality  will 
not  affect  his  incompetency  arising  from  his  being  a  member  of  the  common 
council  of  a  city.  In  a  case  in  which  this  question  arose,  the  supreme  court 
of  Massachusetts  said:  "  Tlie  juror  in  the  case  at  bar  was  not  disqualified 
merely  because  he  was  an  inhabitant  of  Boston.  But  ho  occupied  a  position 
or  relation  towards  the  cause  and  the  parties  different  from  that  occupied  by 
the  ordinary  inhabitant.  He  was  a  member  of  the  common  council,  a  branch 
of  the  government  of  the  city.  The  municipal  government  has  authority 
and  control  over  all  suits  brought  or  prosecuted  by  or  against  the  city.  It 
represents  the  city,  and  is  tlie  guardian  and  protector  of  its  rights.  It  was 
the  duty  of  the  juror  in  question,  as  a  part  of  the  government,  to  guard  and 
protect  the  rights  of  the  city.  This  relation  to  the  city  is  inconsistent  with 
his  serving  as  a  juror  in  the  suit.  It  would  not  only  create  a  suspicion  of 
bias,  but  would  naturally  tend  to  create  a  bias  or  prejudice  in  his  miud  in 
favor  of  the  city.  There  can  be  no  certainty  that  a  juror  thus  situated  can 
stand  indifferently  and  impartially  between  the  parties.     The  statute  does 
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not  cover  the  case,  and  there  ia  no  necessity  that  members  of  the  city  gor- 
ernment  shoakl  act  as  jurors  in  cases  to  which  the  city  is  a  party  ":  Boston 
T.  BaUlwin,  139  Mass.  315. 

A  Statute  Attemptinq  to  Remove  the  DisQUAuncAXioir  attached  to 
a  juror  by  reason  of  his  interest,  according  to  the  rides  of  the  common  law, 
is  liable  to  serious  constitutional  objection  in  those  states  by  whose  constita- 
tions  citizens  are  guaranteed  the  privileges  of  trial  by  jury.  Sach  statutes, 
if  defensible  at  all,  must  be  sustained  upon  the  ground  that  the  disqualifica- 
tion is  theoretical  rather  than  real;  that  it  cannot  and  will  not  sensibly  affect 
the  action  of  the  juror.  The  only  cases  which  we  have  been  able  to  discover 
in  which  this  question  was  discussed  arose  in  Massachusetts.  In  that  state 
the  declaration  of  rights  secured  to  every  citizen  "the  right  to  be  tried  by 
judges  as  free,  impartial,  and  independent  as  the  lot  of  humanity  will  admit." 
A  statute  was  enacted  declaring  that  "in  indictments  and  penal  actions  for 
the  recovery  of  any  sum  of  money,  or  other  thing  forfeited,  it  shall  not  be  a 
cause  of  challenge  to  any  juror  that  he  is  liable  to  pay  taxes  in  any  county 
or  town  which  may  be  benefited  by  such  recovery."  A  conviction  having 
been  had  in  a  case  falling  within  the  provisions  of  this  statute,  the  constitu- 
tional power  of  the  legislature  to  enact  it  was  questioned,  but  the  supreme 
court  disposed  of  the  question  in  the  following  language:  "We  do  not  think 
that  this  can  be  considered  as  a  difficult,  or  at  the  present  time  as  hardly  an 
open,  question.  Laws  of  the  same  general  character,  and  intended  to  have 
a  similar  effect,  have  frequently  and  at  different  periods  iu  our  legislative 
history  been  enacted.  The  jurisdiction  given  the  police  and  municipal  courts 
in  Boston  of  cases  arising  under  the  statute  of  1785,  chapter  6G,  concerning 
illegitimate  children;  the  general  provision  relating  to  magistrates,  jurors, 
appraisers,  and  other  officers,  in  suits  and  processes  in  which  the  town  or 
city  of  Boston  is  interested  (Stats.  1815,  c.  103;  R.  S.,  c.  90,  sec.  124,  p. 
808);  and  the  special  authority  conferred  on  the  justices  in  most,  if  not  in 
all,  of  the  statutes  creating  police  courts  in  the  different  towns  and  cities 
where  they  are  established,  —  may  be  mentioned  as  instances  of  similar  legis- 
lation. 

The  validity  of  these  statutes,  and  others  having  a  like  effect,  has  been 
recognized  and  affirmed  by  frequent  judicial  decisions.  The  question  was 
raised  and  carefully  considered  in  the  early  case  of  CommonvoeaUh  v.  Ryan,  5 
Mass.  90.  There  the  jurors  by  whom  the  indictment  was  found,  and  those 
by  whom  it  was  tried,  were  all  inliabitants  of  the  then  town  of  Boston,  to 
whose  use  the  penalty  for  the  offense  was  given.  The  objection  taken  to  the 
jurors  was  not  sustained.  And  Parsons,  C.  J.,  in  giving  the  opinion  of  the 
court,  said  that  "the  law  must  be  considered  as  repelling  the  objection  of 
interest."  And  he  added:  "There  can  be  no  good  reason  why  the  legisla- 
ture may  not  constitutionally  provide  that  a  remote  and  small  corporate 
interest  shall  not  be  a  legal  objection  to  a  juror's  trying  a  cause  in  which 
the  defendant  may  be  sentenced  to  pay  for  the  use  of  the  commonwealth  a 
fine  imposed  by  a  public  statute."  This  decision  was  subsequently  recognized 
as  resting  upon  a  sound  and  safe  principle,  and  the  opinion  W£is  distinctly 
expressed  that  a  statute  declaring  that  any  interest  which  an  inhabitant  of 
the  city  of  Boston  might  have  in  a  penalty  to  be  recovered  by  indictment 
should  not  l>e  a  disqualification  disabling  him  to  act  as  a  juror  was  a  valid 
and  constitutional  provision:  CommomDcalth  v.  Worcoiter,  3  Pick.  462.  And 
in  another  case  it  was  said  to  be  too  plain  to  be  doubted  that  a  statute  giv- 
ing jurisdiction  in  criminal  cases  to  police  courts,  the  justices  of  which  had 
an   interest    as  members  of  a  nmnicipul   corporation,  iu   the  tinea  imposed 
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upon  or  recovered  of  ofifenders,  was  a  constitutional  act:  ffiU  v.  Wells,  6 
Pick.  104.  To  the  same  effect,  also,  is  the  reasoning  and  the  opinion  of  the 
court  in  CommonnoeaUh  v.  Emery,  Middlesex,  1853. 

It  is  certainly  true,  and  we  should  never  fail  to  affirm,  that  it  is  a  duty  im- 
posed upon  the  legislature  to  provide  for  the  administration  of  justice,  as 
far  as  may  be  practicable,  judges  and  jurors  impartial  and  independent,  and 
free  from  the  influence  and  bias  of  every  species  of  interest.  But  absolute 
exemption  is  not  always  possible;  and  exemption  from  an  interest  which  is  only 
theoretic  or  imaginary,  or  which  is  so  remote  and  trifling  and  insignificant 
that  it  may  fairly  be  supposed  to  be  incapable  of  aff'ecting  the  judgment  or  of 
influencing  the  conduct  of  an  individual  is  not  essential.  Fines  which,  when 
recovered,  go  into  the  treasury  of  the  state  affect  every  citizen;  those  which 
are  received  by  a  particular  municipal  corporation  affect  only  such  as  through 
taxation  contribute  to  the  payment  of  the  charges  it  incurs.  Such  an  inter- 
est as  arises  from  that  cause  is  remote  and  minute,  and  it  may  well  devolve 
upon  the  legislature  to  determine  if  it  ought  to  disable  an  otherwise  impar- 
tial citizen  from  serving  in  the  capacity  of  a  juror.  The  rule  established  by 
such  authority  must,  in  general,  be  the  guide  by  which  courts  of  law  will  be 
controlled.  It  is  not,  indeed,  possible  that  through  accident,  or  even  under 
the  guise  of  necessity,  a  statute  might  be  enacted  in  violation  of  the  great 
principle  asserted  in  the  constitution,  that  "  it  is  the  right  of  every  citizen  to 
be  tried  by  judges  as  free,  impartial,  and  independent  as  the  lot  of  humanity 
will  admit ":  Declaration  of  Rights,  art.  29.  But  this  is  not  to  be  presumed. 
Nothing  of  that  kind  appears  in  the  statute  under  our  present  consideration. 
Should  such  an  act  of  legislation  ever  be  found  to  exist,  we  may  safely 
anticipate  that  it  will  be  held  to  bo  inoperative  and  void  ":  Commxmvxalth  v. 
Reed,  1  Gray,  472. 

Actual  Bias  is  Presumed  from  the  Relation  of  the  Juror  to  thb 
Pakties  to  the  action,  or  some  of  them.  The  relationship  to  which  this  pre- 
sumption attaches  may  be  classified  as,  —  1 .  The  relationship  of  kindred;  2. 
Business  relations;  and  3.  Social  relations,  consisting  chiefly  of  the  relations 
of  men  organized  into  societies  for  some  special  purpose. 

Relationship  of  Kindred  Disqualified  a  Juror,  if  he  was  related  to 
either  of  the  parties  within  the  ninth  degree  computed  according  to  the  rules 
of  the  civil  law:  Paddock  v.  Wells,  2  Barb.  Ch.  331;  Jacques  v.  Commonwealth, 
10  Gratt.  690;  Morrison  v.  McKinnon,  12  Fla.  552;  State  v.  Perry,  Busb.  330. 
"  By  this  law,  two  men  are  considered  related  to  each  other  only  in  that 
number  of  degrees  which  exists  between  them,  to  be  counted  by  reckoning 
from  one  up' to  their  common  ancestor,  and  then  down  to  the  other  ":  Church- 
illy.  ChurchiU,  12  Vt,  661.  Thus  if  the  great-grandmother  of  the  juror  and 
the  grandmother  of  one  of  the  parties  were  sisters,  the  juror  and  the  party 
are  related  within  the  seventh  degree;  for  the  number  of  degrees  between  the 
juror  and  the  common  ancestor  are  four,  and  between  the  party  and  such 
ancestor  three:  State  v.  Berry,  Busb.  330.  A  cousin  of  one  of  the  parties  is 
disqualified:  Rust  v.  Shackleford,  47  Ga.  538.  In  fact,  third  cousins  are 
within  the  ninth  degree  of  kindred,  and  hence  disqualified  from  acting  as 
jurors  for  or  against  each  other:  O'Connor  v.  State,  9  Fla.  216. 

Statutes  have  beeen  enacted  in  many  of  the  states  under  which  persons 
are  permitted  to  act  as  jurors,  though  more  closely  related  to  some  of  the 
parties  than  would  have  been  permitted  at  the  common  law.  In  Alabama, 
relationship  by  affinity  is  no  longer  a  disqualification  unless  within  the  fifth 
degree:  Code  of  Alabama,  sec.  4186.  In  Maine  and  Indiana,  a  juror  is  re- 
garded as  disinterested  and  indifferent  unless  within  the  sixth  degree:  Hardy 
Am.  St.  Kep..  Vol.  IX.— 48 
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▼.  Sproule,  32  Me.  310;  ffijh  v.  Bij  Creek  Ditching  Aaa'n,  44  Ini  C56;  and 
in  Vermont,  California,  and  some  other  states,  nnless  within  the  fourth 
degree:  ChurchUl  v.  Churchill,  12  Vt.  661;  Cal.  Pen.  Code,  sec.  1074;  CaL 
Code  Civ.  Proc.,  sec.  602,  subd.  2;  Marion  v.  State,  29  Neb.  233. 

Relationship  by  Affinity,  at  the  common  law,  and  under  the  slatutea  of 
the  majority  of  the  states,  is  as  potent  a  cause  of  disqualification  as  by  consan- 
guinity: OVonnorv.  State,  9  Fla.  215;  Paddock  v.  Wells,  2  Barb.  Ch.  331; 
DaiUy  v.  Oaines,  1  Dana,  529;  Jacques  v.  Commonwealth,  10  Gratt.  690;  Mar- 
shall  V.  Eure,  1  Dyer,  37  b.  Aflinity,  according  to  Mr.  Bouvier,  is  "a  con- 
nection formed  by  marriage,  which  places  the  husband  in  the  same  degree  of 
nominal  proquinity  to  the  relations  of  the  wife  aa  that  in  which  she  herself 
stands  towards  them,  and  gives  to  the  wife  the  same  reciprocal  connection 
with  the  relations  of  the  husband.  AfiSnity  or  alliance  is  very  different  from 
kindred.  Kindred  are  relations  by  blood;  affinity  is  the  tie  which  exists 
between  one  of  the  spouses  with  the  kindred  of  the  other;  thus  the  relations 
of  my  wife,  her  brothers,  her  siatcrs,  her  uncles,  are  allied  to  me  by  affinity, 
and  my  brothers,  sisters,  etc.,  are  allied  in  the  same  way  to  my  wife.  But 
my  brother  and  the  sister  of  my  wife  are  not  allied  by  the  ties  of  affinity." 
•'Affinity  properly  means  the  tie  which  arises  from  marriage  betwixt  the 
husl^and  and  the  blood  relatives  of  the  wife,  and  between  the  wife  and  the 
blood  relatives  of  the  husband.  Consequently,  while  tho  marriage  tie  remains 
unbroken,  the  blood  relatives  of  tho  wife  stand  in  tho  same  degree  of  affinity 
to  tho  husband  as  they  do  iu  consanguinity  to  her.  llius  tho  father  of  the 
wife  stands  in  the  first  degree  of  affinity  to  his  sou-in-law  as  he  does  in  tho 
first  degree  of  consanguinity  to  his  daughter.  Relationship  by  affinity  may 
also  exist  between  the  husband  and  one  wlio  i%  conuectcd  in  marriage  with  a 
blood  relative  of  the  wife.  Thus  where  two  marry  sisters,  they  become  re- 
lated to  each  other  in  tho  second  degree  of  affinity,  as  their  wives  are  related 
in  the  second  degree  of  consanguinity":  Paddock  v.  Wells,  2  Barb.  Ch.  331. 
"  The  consanguineous  relations  of  relatives  by  affinity  are  not  related  at  alL 
Relationship  by  affinity  does  not  extend  to  tho  nearest  relatives  of  the  hus- 
band and  wife  so  as  to  create  a  mutual  relation  between  them  ":  Oneal  v. 
Stale,  47  Ga.  229;  Moses  v.  State,  1 1  Humph.  232;  Piankv.  Sheicey,  4  Watts,  218. 

No  very  clear  test  of  affinity  b.as  been  formulated  for  tho  purpose  of  being 
applied  to  the  determination  of  the  question  whether  a  juror  is  disqualified 
in  any  particular  cose.  Tho  disqualification,  if  it  exists,  results  either,  —  1. 
From  the  relation  of  the  juror's  wife  to  a  party  to  tho  action;  or  2.  From  the 
relation  of  tho  juror  to  the  wife  of  such  party.  If  the  objection  to  the  juror 
is  based  on  his  marriage  to  a  relative  of  a  party  to  tlic  action,  the  test  is  to 
inquire  whether  the  wife  of  the  juror  would  be  competent  to  try  the  cause  if 
her  sexual  disqualification  were  removed;  if,  on  tiio  other  hand,  the  objec- 
tion is  on  the  ground  of  tho  marriage  of  a  party  to  a  relative  of  the  juror,  the 
test  is  to  inquire  whether  the  juror  would  be  competent  to  try  tho  action  if 
such  relative  were  a  party  thereto.  As  falling  within  the  first  class,  u.  juror 
should  be  excluded  when  his  wife  is  a  sister  of  a  brother  of  plaintiff's  hus- 
band: Dearmond  v.  Dearmond,  10  Ind.  191;  or  a  sister  of  a  person  wlio  is 
bound  for  the  payment  of  tho  judgment  in  case  it  was  against  tlie  defendant: 
Woodbridje  v.  Paymoiid,  Kirby,  280;  or  sister  of  a  person  who  had  a  cause 
pen<ling  depentling  on  the  same  principle:  Ilart/ord  Biiil-v.  Hart,  3  Daj',  491; 
or  where  juror's  wife  was  daughter  of  defendant's  brother:  Den  v.  Clarh,  1 
N.  J.  L.  446.  As  fiiUing  witliiu  the  secoud  class,  a  juror  should  be  excluded 
if  the  wife  of  a  party  is  his  niece:  Tntlliiujer  v.  Webb,  .'}  Ind.  198;  DaiUy  v. 
Oaines,  1  Dana,  529;  or  his  cousin:  Hardy  v.  Sproule,  .32  Mc.  310. 
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In  the  following  cases,  there  is  no  snch  relationship  by  aflBnity  as  will  ex- 
clude the  juror,  because  he  is  not  related  to  the  wife  of  a  party  to  the  action, 
nor  is  his  wife  related  to  such  party  within  the  prohibited  degrees:  Where 
the  brother  of  a  juror  was  husband  of  a  sister  of  the  defendant:  Chase  v.  Jeri' 
nings,  38  Me.  44;  where  juror's  sister  was  the  wife  of  the  plaintiflfs  nephew: 
Sank  V.  Shewey,  4  Watts,  218;  where  juror's  sister  and  niece  were  wives  of 
two  brothers  of  parties  to  the  action:  Johnson  v.  Richardson,  52  Tex.  481; 
where  an  uncle  of  defendant  married  an  aunt  of  the  juror,  and  two  uncles  of 
the  juror  married  aunts  of  the  defendant:  Rigelow  v.  Sprague,  140  Mass. 
425. 

Relationship  by  affinity  terminates  on  the  death  of  the  person  by  whose 
marriage  it  was  created.  It  is,  therefore,  incumbent  upon  him  who  chal- 
lenges a  juror  because  of  his  relation  by  affinity  to  some  of  the  parties  to  the 
action  to  prove  the  continuance  as  well  as  the  beginning  of  such  relation: 
State  V.  Shaw,  3  Ired.  532;  Dearmondx.  Dearmond,  10  Ind.  191;  Cain  v.  Ing- 
ham, 7  Cow.  478;  Chase  v.  Jennings,  38  Me.  44;  Jacques  v.  Commonwealth,  10 
Gratt.  690;  Carman  v.  Newall,  1  Denio,  25;  Vannoy  v.  Gives,  23  N.  J.  L. 
632.  If,  however,  the  marriage  has  resulted  in  issue  who  are  still  living, 
the  relationship  by  affinity  continues,  and  a  challenge  to  the  juror  must 
be  sustained:  Jacques  v.  Commonwealth,  10  Gratt.  690;  Mounson  v.  West,  1 
Leon.  88;  Dearmond  v.  Dearmond,  10  Ind.  191;  Bigelow  v.  Sprague,  140  Mass. 
425. 

It  is  sometimes  said  that  relationship,  whether  by  affinity  or  consanguin- 
ity, will  not  disqualify  a  juror,  unless  it  is  with  a  party  to  the  action.  It  is 
true  that  a  juror  is  not  ordinarily  disqualified  by  reason  of  his  relationship 
to  the  counsel  therein:  Funk  v,  Ely,  45  Pa.  St.  444;  Wood  v.  Wood,  52  N.  H. 
422;  Pipher  v.  Lodge,  16  Serg.  &  R.  214;  nor  by  the  fact  that  he  is  a  rela- 
tive to  the  district  attorney  who  is  conducting  a  criminal  prosecution:  State 
V.  Jones,  64  Mo.  391.  But  the  reason  why  relationship  to  an  attorney  or 
counsel  in  the  cause  does  not  disqualify  a  juror  is  because  it  is  assumed  that 
such  attorney  or  counsel  has  no  interest  in  the  result  of  the  litigation.  If 
this  assumption  is  displaced  by  showing  that  the  counsel  has  a  contingent 
interest  in  the  action,  his  relatives  are  no  more  competent  to  try  it  than 
though  it  were  conducted  in  his  name  and  for  his  sole  benefit:  Melson  v. 
Dickson,  63  Ga.  682;  36  Am.  Rep.  128. 

Relationship  to  a  Party  Beneficially  Interested  in  an  Action  has 
the  like  disqualifying  eflfect  as  if  he  were  also  named  as  a  party  on  the  rec- 
ord, as  where  the  juror  is  related  to  a  stockholder  in  a  corporation  defend- 
ant or  plaintiflP:  Bank  v.  Leavens,  20  Conn.  87;  50  Am.  Dec.  272;  Oeorgia 
li.  R.  V.  Hart,  60  Ga.  550;  Young  v.  Marine  Ins.  Co.,  1  Cranch  C.  C.  452; 
or  father  of  a  tax-payer  of  a  plaintiff  town:  Carew  v.  Hoioard,  1  Root,  324; 
or  to  one  who  may  be  called  upon  to  pay  any  judgment  which  may  be  recov- 
ered: Woodbridge  v.  Raymond,  Kirby,  280;  or  to  one  interested  in  the  prin- 
ciple involved  iu  the  pending  action:  Hartford  Bank  v.  Hart,  3  Day,  491;  or 
related  to  a  county  commissioner  who  aided  the  prosecution  of  a  cause  by 
employing  counsel  therein:  Dumas  v.  Slate,  62  Ga.  58.  In  Texas,  it  has 
been  decided  that  iu  all  actions  wliicli  affect  the  community  property  of  the 
husband  and  wife,  she  must  be  regarded  as  "  substantially  a  party  to  the 
suit":  Houston  etc.  R.  R.  v.  Ten-ill,  69  Tex.  650;  Brotherton  v.  Simpson,  62 
Id.  170.  So  on  the  trial  of  persons  charged  with  the  commission  of  a  crime, 
relatives  of  the  person  injured  by  its  commission  are  not  competent  to  try 
the  accused:  Jacques  v.  Cominonwealch,  10  Gratt.  690;  State  v.  Antliony,  7 
Ired.  234.     Relatives  of  prisoners  who  have  escaped  have  also  been  adjudged 
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incompetent  to  try  an  officer  indicted  for  permitting  snch  escape:  State  ▼. 
Baldwin,  80  N.  C.  390. 

On  the  other  hand,  the  fact  that  the  party  to  whom  the  juror  its  related  i» 
not  prosecuting  the  action  for  his-personal  beneOt  seoma  not  to  constitute  any 
exception  to  the  rule  excluding  from  the  jury-box  relatives  of  parties  litigant. 
An  adminiatrator  suing  in  his  representative  capacity  has,  it  is  said,  no 
more  right  to  have  his  action  tried  by  hia  relatives  than  any  other  litigant: 
Balabaugh  v.  Fraaer,  19  Pa.  St  95. 

Certain  Business  Relations  are  CoNCLUsrvELY  Presumed  to  Implt 
A  State  of  Mind  or  Interest  on  the  part  of  tho  juror  rendering  it  impos- 
sible for  him  to  act  impartially  between  the  parties.  Tho  relation  of  land- 
lord and  tenant  was  formerly  one  of  much  greater  dependenco  than  at 
present;  and  the  common  law  did  not  admit  that  the  tenant  could  be  trusted 
to  try  a  cause  in  which  hia  landlord  was  a  party:  Pip/ier  v.  Lodge,  16  Serg.  & 
R.  110;  Ilarrkburg  Bank  v.  Foster,  8  Watts,  304;  Hathaway  v.  Hdmer,  25 
Barb.  29.  Tho  disqualification  of  tho  landlord,  on  the  other  hand,  to  try  a 
cause  to  which  his  tenant  was  a  party  seems  to  have  been  less  absolute  and 
unconditional,  and  to  have  constituted  a  ground  of  challenge  to  the  favor 
only:  People  v.  Bodine,  1  Donio,  306.  Tho  guest  of  an  innkeeper  who  pays 
for  his  accommodations  and  is  under  no  special  obligations  to  the  innkeeper  ia 
not  disqualified  as  a  juror  in  a  cause  to  which  the  latter  is  a  party:  Cum- 
mings  v.  Gann,  52  Pa.  St.  484.  Tho  relation  of  a  tenant  to  persons  having  a 
contingent  interest  in  the  suit  seems  not  to  amount  to  a  disqualification. 
Hence  a  challege  to  a  juror  on  the  ground  that  he  is  a  tenant  to  a  bondsman 
for  the  prosecution  of  the  action,  or  to  a  nobleman  whose  interest  in  the  bur- 
ough  is  supposed  to  bo  capable  of  being  affected  by  tho  result  of  tho  prose- 
cution, should  be  denied:  Brown  v.  WIteeler,  IS  Conn.  199;  Marsh  v.  Cop- 
fock,  9  Car.  &  P.  480. 

Employees  are  Disqualhted  to  Sit  as  Jurors  in  cases  to  which  their 
employers  are  psirties,  both  because  the  relation  of  employer  and  employee 
is  intimate  and  confidential,  and  because  it  would  be  improper  to  place  an 
employee  in  a  position  in  which  tho  honest  exercise  of  his  judgment  may  lead 
to  the  disruption  of  business  relations  on  which  he  is  dependent  for  his  daily 
bread:  Central  R.  R.  v.  Mitchell,  63  Ga.  173;  Louisville  etc.  R.R.  v.  Mask,  64  Miss. 
738.  Hence  the  clerk  of  a  party  cannot  bo  permitted  to  act  as  a  juror  in  a 
cause  in  which  he  is  a  party:  Hubbard  v.  Rutledge,  57  Miss.  7.  But  it  has 
been  held  that  an  employee  of  a  share-holder  in  a  corporation,  party  to  the 
action,  is  not  subject  to  challenge  on  that  ground:  Frederickton  Boom  Co.  v. 
McPherson,  2  Hanu.  8.  Former  employment  of  tho  juror  by  one  of  the 
parties  does  not  constitute  a  disqualification:  East  Line  R.  R.  v.  Brinker,  68 
Tex.  500.  Tho  relationship  of  attorney  and  client  is  ordinarily  so  close  and 
confidential  that  it  seems  incompatible  with  either  performing  the  duties  of 
juror  for  the  other.  It  was  held,  however,  in  Regiiui  v.  Oeadi,  9  Car.  &  P. 
499,  that  the  fact  that  the  juror  was  a  client  of  the  prisoner,  who  was  an 
attorney,  was  insufficient  to  sustain  a  challenge  by  tho  prosecution. 

Being  Surety  for  a  Party  on  Ant  Oblioaiion  indicates  a  strong  bias 
for  him,  and  is  generally  sufficient  to  sustain  a  challenge  on  that  ground: 
Bradshaw  v.  Hubbard,  1  Gilm.  390.  If  the  suretyship  relates  to  the  claim  in 
suit,  so  that  the  result  of  the  judgment  might  bo  to  subject  the  juror  to  lia- 
bility, ho  is  disqualified  on  tho  additional  ground  of  interest  iu  the  litigation: 
Ferridayv.  Fielser,  4  How.  (Miss.)  50(5.  "Biil  stand  in  a  relation  of  trust 
and  confidence  to  the  principal,  have  over  him  powers  not  conferred  on  any 
other  species  of  sureties;  au'l,  of  itself,  this  relation  imports  confidence  in 
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and  favor  to  the  principal,"  and  disqualifies  such  bail  from  sitting  as  jurora 
in  their  principal's  cause:  Brcaleton  v.  State,  66  Ala.  96;  Anderson  v.  State^ 
€3  Ga.  675. 

A  Partner  must  be  Excttsed,  if  challenged,  from  acting  as  a  juror  in 
an  action  by  or  against  his  copartner,  both  because  the  relation  implies  un- 
usual trust  and  confidence,  and  the  result  of  the  action  may  affect  the  busi- 
ness of  the  firm  and  ultimately  lead  to  its  dissolution:  Stumm  v.  Hummel,  39 
Iowa,  478.  In  Commonwealth  v.  Joliffe,  7  Watts,  585,  it  is  said  that  one  sum- 
moned as  a  witness  for  either  party  is  disqualified  to  act  as  a  juror  in  the 
same  case;  but  this  does  not  seem  to  be  reasonable,  unless  he,  as  a  matter  of 
fact,  has  some  knowledge  which  might  make  his  evidence  material.  A  juror 
is  not  subject  to  challenge  on  the  ground  that  he  is  a  tenant  in  common  of 
real  estate  with  the  prosecutor,  whose  note  is  alleged  to  have  been  forged: 
Patterson  v.  State,  48  N.  J.  L.  381 ;  nor  because  he  is  a  director  in  a  life  in- 
surance company,  another  life  insurance  company  being  a  party  to  the  ac- 
tion, unless  the  two  companies  have  both  issued  policies  on  the  life  of  the 
same  person  for  whose  death  the  present  action  is  brought:  Craig  v.  Fenn, 
Car.  &  M.  43. 

Mere  Social  Relations  existing  between  the  juror  and  one  of  the  par- 
ties to  the  action  has  never,  so  far  as  we  know,  been  deemed  a  sufficient 
ground  to  sustain  a  challenge.  Thus  it  is  not  sufficient  ground  for  a  new 
trial  to  show  that  a  juror,  notwithstanding  he  disclaimed  intimacy  with  the 
party,  was  in  fact  intimately  acquainted  with  hitn,  there  being  no  evidence 
to  show  that  this  close  acquaintance  had  resulted  in  any  special  bias  in  favor 
of  the  party:  Moore  v.  Cass,  10  Kan.  288.  So  it  is  no  objection  to  a  juror 
that  he  has  expressed  sympathy  with  the  family  of  the  prisoner  on  trial: 
Commonwealth  v.  Webster,  5  Cush.  295;  52  Am.  Dec.  711;  or  that  the  juror 
and  one  of  the  parties  are  stockholders  in  the  same  corporation:  Brittain  v. 
Allen,  2  Dev.  120.  A  juror  has  been  said  to  be  incompetent  if  he  has  drank 
or  eaten  at  the  expense  of  a  party  since  the  commencement  of  the  action:  Co. 
Litt.  157;  1  Chitty's  Crim.  Law,  542;  Proffatt  on  Jury  Trial,  177.  We  can- 
not assent  to  the  view  that  this  of  itself  constitutes  an  absolute  disqualifica- 
tion, though  it  doubtles  invites  inquiry  on  the  part  of  the  adverse  party  for 
the  purpose  of  ascertaining  whether  such  eating  or  drinking  was  either  the 
cause  or  the  result  of  such  a  state  of  feeling  between  the  juror  and  the  party 
as  indicates  undue  partiality  of  the  former  for  the  latter.  Undoubtedly,  in 
all  cases  where  social  relations  are  shown  to  exist  between  a  juror  and  the 
party,  it  i.s  proper  for  the  court  to  permit  an  examination  for  the  purpose 
of  ascertaining  whether  there  is  any  special  bias  in  the  mind  of  the  juror 
for  or  against  the  party,  and  thus  enabling  the  court  to  determine  whether 
a  challenge  for  cause  can  be  sustained,  and  also  of  assisting  the  parties  to  the 
action  in  deciding  whether  the  party  is  a  proper  one  against  whom  to  exer- 
cise the  right  of  peremptory  challenge. 

The  Fact  that  a  Juror  is  a  Member  of  the  Same  Benevolent  or 
Social  Organization  has  been  relied  upon  as  a  ground  of  challenge,  but 
very  rarely  with  success.  Tlie  question  has  been  discussed  at  considerable 
length,  and  with  great  ability,  in  cases  in  which  the  right  of  a  Mason  to  sit 
as  a  juror  in  an  action  to  which  a  brother  Mason  was  a  party  was  involved. 
But  the  challenge  was  denied  in  one  of  these  cases,  in  which  the  evidence 
before  the  triors  disclosed  that  the  oath  taken  by  the  Mason  contained  a 
clause  "  that  he  will  aid  and  assist  a  companion  Royal  Arch  Mason  when  en- 
gaged in  any  difficulty,  and  espouse  his  cause  so  far  as  to  extricate  him  from 
the  same,  if  in  his  power,  whether  he  be  right  or  wrong."    But  the  witnesses 


768  Commonwealth  v.  Brown.  [Mass. 

testified  that  the  oath  was  explained  aa  follows:  "Tliat  if  the  brother  were 
engaged  in  a  difficulty  or  quarrel  with  any  one  else,  it  was  his  duty  to  sepa- 
rate them  if  possible,  without  inquiring  whether  the  quarrel  was  right  or 
wrong  on  his  part,  and  tliat  ho  did  not  consider  that  the  oath  in  any  manner 
prejudiced  or  a£fected  a  Mason  when  acting  as  a  juror."  In  sustaining  the 
action  of  the  triors  in  determining  that  the  juror  was  not  disqualified,  the 
court  said:  "The  objection  to  Griswold  and  Lull  as  jurors  is  the  same,  and 
it  takes  the  broad  ground  that  a  Master  Mason  is  incompetent  to  sit  as  a 
juror  iu  a  cause  wherein  one  of  the  parties  belongs  to  the  fraternity  of  Free 
liasons.  The  authority  of  Blackstone  is  quoted  to  prove  that  the  juror 
being  of  the  samo  society  or  corporation  is  enough  to  exclude  him.  Mr. 
Justice  Blackstone  cites  no  authority  for  the  dictum,  but  I  have  elsewhere 
seen  Finch's  law  cited  as  authority  for  the  whole  paragraph;  and  the  reason 
assigned  for  excluding  as  jurors  all  persons  within  the  ninth  degree,  all  who 
have  been  arbitrators  in  the  same  matter,  or  a  juror  in  the  same  cause,  etc., 
is,  because  the  cause  of  challenge  assigned  carries  with  it,  prima  /acir,  evi- 
dent marks  of  suspicion,  either  of  malice  or  favor.  Is  it  true  that  persons 
belonging  to  the  same  society  or  corporation  are  ipso  facto  prejudiced  in  favor 
of  every  person  belonging  to  the  same  society  or  corporation,  so  that  tliey 
cannot  decide  a  question  of  fact  impartially  between  them  and  other  per- 
sons? Whatever  may  have  been  the  state  of  society  in  the  days  of  Finch 
and  Blackstone,  it  is  not  so  now.  This  rule  would  exchnlc  every  stockholder 
in  the  same  bank,  every  member  of  the  same  church,  and  every  associate  of 
the  same  benevolent  society.  We  have  many  societies  in  which  the  mem- 
bers are  extremely  numerous,  who  have  never  heard  of  each  otlier,  and  can 
have  no  inducements  to  favor  persons  who  may  belong  to  t!ie  .same  society, 
in  preference  to  other  individuals.  The  society  of  Free  Masons  is  supposed 
to  bo  as  numerous  as  any,  —  the  members  spreading  over  Europe  and 
America,  embracing  many  thousands.  Are  all  these  persons  so  biased  iu 
favor  of  tlio  members  of  that  society  that  they  cannot  find  the  fact  truly 
from  evidence  to  bo  produced  before  them,  whether  in  au  action  of  slander 
the  defendants  spoke  the  words  charged  in  the  declaration?  I  will  not  say 
that  there  may  not  be  cases  where  this  rule  is  properly  applicable,  but  there 
surely  is  no  reason  for  its  application  in  this  case.  Nor  do  I  see  anything 
in  the  oath  of  a  Master  Mason,  as  set  forth  in  the  challenge,  whicli  should 
create  a  disqualification.  The  defendant's  counsel  has  referred  to  those 
parts  of  the  obligation  iu  which  the  Master  Mason  swears  that  he  will  ap- 
prise a  brother  of  all  approaching  danger,  if  in  his  power;  and  the  clause  in 
which  he  awears  that  he  will  bo  aiding  and  assisting  all  poor  indigent  Master 
Masons,  their  wives  and  orphans,  wheresoever  dispersed  around  the  globe, 
etc.  These  clauses  enjoin  the  duty  of  benevolence  and  charity,  but  surely 
contain  no  evidence  of  bias  or  partiality  iu  favor  of  brethren,  or  prejudice 
against  others  in  matters  of  litigation":  Purple  v.  Ilorton,  13  Wend.  9;  27 
Am.  Dec.  1G7.    To  the  same  eS"ect  is  Burdine  v.  Orand  Lodge,  37  Ala.  478. 

A  Chorch  Member  i.s  Competent  to  try  an  action  against  another  church 
member,  or  against  a  church  of  the  same  denomination  of  which  he  is  not  a 
member:  Barton  v.  Erickson,  14  Neb.  1G4;  but  he  is  incompetent  if  the  action 
relates  to  the  property  of  a  church  of  which  he  is  a  member:  Cleaij'ie  v.  Ily- 
den,  6  Heisk.  73;  or  in  a  criminal  prosecution  against  a  fellow  church  mem- 
ber for  the  doLJig  of  an  act  which  is  sanctioned  by  the  doctrines  of  the  church, 
as  where  a  member  of  the  Mormon  church  is  jirosecuted  for  polygamy,  and 
a  member  of  the  sanio  church,  believing  its  doctrines  with  respect  to  polyg- 
amy, is  also  called  as  a  juror:  United  States  v.  Miks,  2  Utah,  19. 


Nov.  1888.]  Commonwealth  v.  Brown.  769 

Members  of  Associations  Formed  to  Suppress  Crime  ok  Prosecctte 
Criminals.  —  Some  difiference  of  opinion  seems  to  exist  with  respect  to  th« 
qualification  of  a  member  of  an  association  or  society  formed  for  the  purposa 
of  detecting,  prosecuting,  and  punishing  criminals,  to  act  as  a  juror  in  the 
prosecution  of  a  person  accused  of  a  crime  of  the  class  which  the  association 
has  been  formed  to  detect  and  punish.  We  think  the  weight  of  authority  is 
in  favor  of  the  proposition  that  the  juror  is  not  incompetent:  Boyle  v.  People, 
4  Col.  176;  34  Am.  Rep.  76;  Commonwealth  v.  Thresher,  11  Gray,  55;  Com- 
monwealth V.  O'Neil,  6  Id.  343;  Staie  v.  Wilson,  8  Iowa,  407;  Mttsick  v.  People^ 
40  111.  268;  State  v.  Iloxsie,  15  R.  I.  1;  2  Am.  St.  Rep.  838;  Williams  v.  State, 
3  Ga.  453;  Parker  v.  State,  34  Id.  262;  United  States  v.  Noelke,  17  Blatch, 
554;  United  States  v.  Hanway,  2  Wall.  Jr.  139;  Heacock  v.  State,  13  Tex.  App. 
97;  Commonwealth  v.  Livermore,  4  Gray,  18;  unless  the  objects  of  the  associ- 
ation, or  the  circumstances  disclosed,  indicate  a  hostility  to  the  person  on 
trial  as  an  individual,  or  to  all  persons  of  his  race,  faith,  class,  or  nationality: 
People  V.  Reyes,  5  Cal.  347.  In  the  recent  case  of  Commonwealth  v.  Moore, 
143  Mass.  136,  58  Am.  Rep.  128,  it  appeared  that  a  person  called  as  a  juror 
was  a  member  of  "the  Law  and  Order  League  of  New  Bedford,  where  the 
offense  charged  in  the  complaint  is  alleged  to  have  been  committed  ";  that  the 
league  was  formed  for  the  enforcement  in  New  Bedford  of  the  laws  against 
the  illegal  sale  of  intoxicating  liquors,  and  for  the  prosecution  of  liquor-sell- 
ers, and  that  certain  agents  of  the  leagus  had  induced  the  defendant  to  vio- 
late the  law  in  order  that  he  might  be  prosecuted  for  such  violation.  The 
court  held  the  juror  disqualified,  saying:  "It  is  difficult  to  see  that  such  a 
juror  was  so  indifferent,  so  disinterested  and  unbiased,  that  he  could  regard 
his  agent,  whom  he  had  employed  through  his  association,  '  with  great  cau- 
tion and  distrust'  as  a  witness.  These  considerations  as  to  his  credit  he  had 
already  passed  upon  and  determined  when  Giqiiel  had  been  selected  as  agent 
of  the  association  of  which  he  was  a  member.  But  it  is  not  necessary  to  go 
to  the  extent  that  the  agent  of  the  association  was  appointed  for  the  purpose  of 
inducing  the  defendant  and  others  to  violate  the  law.  It  is  sufficient  that  it 
appeared  that  the  complainant,  Giquel,  was  employed  by  the  association  of 
which  the  juror  was  a  member  to  enforce  the  laws  in  New  Bedford  against 
the  illegal  sale  of  intoxicating  liquor,  and  to  prosecute  liquor-sellers  in  that 
city.  He  thus  became  the  agent  of  the  juror  as  well  as  of  the  other  members 
of  the  association.  Whether  or  not  he  was  to  appear  as  a  witness  at  the  trial 
is  immaterial  in  the  view  we  take  of  the  case.  The  complaint  which  the  juror 
was  to  try  was  originated  by  his  agent  appointed  for  the  purpose  of  making 
such  complaints.  He  could  not  be  indifferent  as  to  the  result  of  that  prose- 
cution. He  could  not  sit  unbiased  in  determining  the  guilt  or  innocence  of 
the  defendant  upon  a  complaint  instituted  by  the  juror's  authorized  agent." 
And  in  the  previous  case  of  Commonwealth  v.  Livermore,  4  Gray,  18,  the  same 
court  had  said:  "We  deem  it  to  be  our  duty,  however,  to  say  that,  in  our 
judgment,  the  members  of  any  association  of  men  combining  for  the  purpose 
of  enforcing  or  withstanding  the  execution  of  a  particular  law,  and  binding 
themselves  to  contribute  money  for  such  purposes,  cannot  be  held  to  be  in- 
different, and  therefore  ought  not  to  be  permitted  to  sit  as  jurors  in  the  trial 
of  a  cause  in  which  the  question  is,  whether  the  defendant  shall  be  found 
guilty  of  violating  the  law. " 

That  with  respect  to  which  the  member  of  an  association  organized  for  the 
purpose  of  detecting  and  punishing  persons  who  are  guilty  of  crime  is 
manifestly  not  indifferent  is  the  execution  of  the  laws  and  the  punishment  of 
their  violators.     But  this,  we  think,  is  exactly  the  kind  of  indifference  which 
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oaght  not  to  bo  sought  in  jurors.  Jurors  ought  rather  to  bo  persons  who  are 
desirous  that  the  laws  should  be  executed  and  their  offenders  punished;  and 
therefore,  a  juror  who  merely  has  this  general  respect  for  the  law,  or  who  ha« 
even  much  more  respect  for  it  than  the  majority  of  his  fellow-men,  ought  not 
to  be  regarded  as  disqualified  to  try  a  criminal  prosecution.  The  following 
language  of  the  supreme  court  of  Illinois  in  the  case  of  Mitaich  v.  People,  40 
111.  272,  is  forcible  and  convincing:  "It  is  also  urged  as  a  ground  of  reversal, 
that  a  number  of  petit  jurors  belonged  to  an  association  organized  for  the  pur- 
pose  of  detecting  and  prosecuting  horse-thieves.  Plaintiff  challenged  them 
for  that  cause,  but  the  court  refused  to  allow  the  exception.  All  persons 
have  the  right  to  be  tried  by  a  fair  and  impartial  jury,  and  the  mind  of  each 
of  its  members  should  be  free  from  bias  or  prejudice.  But  does  the  fact  that 
persons  belong  to  an  association  whoso  object  is  to  detect  crime  raise  a  presump- 
tion that  they  are  prejudiced  against  a  person  charged  with  a  criminal  offense, 
or  that  they  would  not  bo  able  to  give  him  a  fair  and  impartial  trial?  Wo  think 
that  it  raises  no  such  presumption.  In  one  sense,  all  persons  living  under  a 
civilized  form  of  government  are  members  of  such  an  association.  Tlie  very 
object  of  all  government  is  to  protect  individuals  in  their  rights,  and  to 
punish  persons  who  invade  such  rights.  And  every  citizen  who  pays  a  tax 
contributes  money  to  aid  in  convicting  persons  guilty  of  crime,  and  all  per- 
sons are  liable  to  be  compelled  to  devote  time  to  effect  the  same  end.  It  is 
for  this  that  jurors  and  witnesses  are  required  to  attend  courts  of  justice. 
One  juror  admitted  that  he  was  prejudiced  against  persons  guilty  of  stealing 
horses,  but  not  more  so  than  against  persons  who  committed  other  crimes. 
In  making  this  admission  we  do  not  see  that  he  differs  from  other  honest  men, 
and  we  think  that  these  facts  did  not  disqualify  him  from  serving  on  the 
jury.  Had  he  stated  that  he  believed  that  accused  was  guilty,  or  that  ha 
entertained  a  prejudice  against  him,  it  would  have  been  otherwise.  There 
was  no  error  in  allowing  the  juror  to  sit  in  the  case." 
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Baxter  v.  Day. 

[73  Wisconsin,  27.] 
Interpleader —  "  Same  Debt." —  Defendants  in  an  action  for  the  parchasa 
price  of  personal  property  sold  have  no  right  to  interplead  persons  who 
claim  to  have  a  title  to  the  property  adverse  to  that  of  the  plaintiff, 
nnder  section  2610  of  the  Revised  Statutes  of  Wisconsin,  which  pro- 
vides that  a  defendant,  against  whom  an  action  is  pending  upon  a  con- 
tract, may  apply  for  an  order  substituting  in  hia  place  a  person,  not  a 
party  to  the  action,  who  "makes  against  him  a  demand  for  the  same 
debt." 

Action  by  Augustus  Baxter  to  recover  the  purchase  price 
of  logs  sold  by  him  to  the  defendants,  J.  F.  and  R.  V.  Day, 
from  land  recently  purchased  by  the  plaintiff.  The  defend- 
ants conceded  that  the  price  had  not  been  paid,  but  gave  as 
a  reason  that  certain  persons,  Hale  and  Shipley,  claimed  to 
have  bought  the  logs  from  one  Baker,  and  had  demanded 
payment  for  the  same  from  the  defendants.  The  defendants, 
upon  affidavits  and  answer  showing  these  facts,  moved  the 
court  for  an  order  making  Hale  and  Shipley  parties  defend- 
ant in  their  stead,  and  that,  upon  their  paying  into  court  the 
amount  claimed  by  the  plaintiff,  they  be  discharged  from  all 
further  liability  in  this  action.  The  motion  was  denied,  and 
the  defendants  appealed. 

Thomas  Lynch,  for  the  appellants. 
W.  F.  White,  for  the  respondent. 

Cassoday,  J.  If  the  defendants  were  entitled  to  have  Hale 
and  Shipley  made  parties  defendant  in  the  place  of  them- 
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selves,  then  it  was  by  virtue  of  section  2610,  Revised  Statutes, 
as  amended  by  chapter  41,  Laws  of  1883.  The  clause  of  that 
section  which  may  be  urged  as  applicable  with  most  plausi- 
bility is  this:  "A  defendant  against  whom  an  action  is  pend- 
ing upon  a  contract,  or  for  specific  real  or  personal  property, 
or  for  the  conversion  thereof,  may,  at  any  time  before  answer, 
upon  affidavit  that  a  person,  not  a  party  to  the  action,  and 
without  collusion  with  him,  makes  against  him  a  demand  for 
the  same  debt  or  property,  ....  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  of  the  debt,  or  delivering  the  property  or  its  value  to 
such  person  as  the  court  may  direct;  and  the  court  may, 
in  its  discretion,  make  the  order."  This  is  not  an  action 
"for  specific  real  or  personal  property,  or  for  the  conversion 
thereof."  It  is,  however,  an  action  "upon  a  contract."  But 
in  such  an  action,  the  defendant  has  no  right  to  such  inter- 
pleader, unless  "  a  person,  not  a  party  to  the  action,  .... 
makes  against  him  a  demand  for  the  same  debt."  Hale  and 
Shipley  have  made  no  claim  to  the  contract  price  of  the  logs 
which  the  defendants  agreed  to  pay  the  plaintifi".  Their 
claim,  if  any,  is  based  upon  their  alleged  ownership  of  the 
logs.  Their  remedy,  if  any,  is  manifestly  to  replevy  the  logs, 
or  in  an  action  for  their  wrongful  conversion.  In  neither  ac- 
tion could  they  make  "a  demand  for  the  same  debt"  which 
this  action  is  brought  to  recover.  The  case  is  not,  therefore, 
within  the  statute. 

The  order  of  the  circuit  court  is  affirmed. 


Interpleader.  —  Interpleader  will  not  be  Compelled,  where  thb 
Doubt  as  to  Wuicu  of  Two  Persons  is  liable  does  not  occur  from  uncer- 
tain or  unknown  facts,  and  the  only  question  is.  What  is  the  law  applicable 
to  the  conceded  facts?  Board  o/ Supei-visora  etc.  v.  Alford,  65  Miss.  63;  7  Am. 
St.  Kep.  G37,  and  note  639,  as  to  when  a  bill  of  interpleader  will  lie.  As  a 
general  rule,  a  defendant,  seeking  relief  by  way  of  aa  interpleader,  must  not 
have  incurred  any  independent  liability  to  either  rival  claimant,  yet  the 
mere  fact  that  a  contract  relation  existed  with  the  plaintiff  will  not  neces- 
sarily deprive  the  defendant  of  the  right  to  such  relief:  Becfitel  v.  Shea/er, 
117  Pa.  St.  555.  Wliero  B.  sued  M.  on  a  promissory  note  executed  to  L.  by 
M.,  and  by  L.  alleged  to  have  been  indorsed  to  B.,  and  L.  appeared  and  denied 
the  ownership  of  B.  in  said  note,  and  averred  that  ho  (L.)  was  the  owner 
thereof,  and  asked  to  bo  made  a  party,  it  was  error  to  refuse  his  request, 
and  deny  him  the  privilege  of  filing  his  answer:  Holland  v,  Commereial  Bank 
etc,  22  Neb.  585. 
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Will  of  O'Haqan. 

[73  Wisconsin,  78.1 
Will  —  Atticstatioii  Clause  —  Presumption. — Attestation  clause,  recit- 
ing that  the  witnesses  signed  in  the  presence  of  the  testator,  raises  a 
strong  presumption  of  that  fact,  which  can  be  overcome  only  by  clear 
and  satisfactory  proof  to  the  contrary. 

Appeal  from  an  order  admitting  a  will  to  probate.  The 
facts  are  stated  in  the  opinion. 

Cornelius  Buckley,  for  the  appellant. 

/.  G.  Wickhem  and  B.  M.  Malone,  for  the  respondent. 

Lyon,  J.  Daniel  Riordan,  the  respondent  in  this  appeal^ 
presented  to  the  county  court,  for  probate,  an  instrument  in 
writing  purporting  to  be  the  last  will  and  testament  of  Peter 
O'Hagan,  deceased,  in  which  he  devised  and  bequeathed  all 
of  his  estate,  real  and  personal,  to  his  wife,  Letitia  O'Hagan, 
The  instrument  purports  on  its  face  to  have  been  executed  in 
the  form  required  by  the  statute,  and  was  attested  in  due  form 
by  J.  A.  Sherwood  and  P.  Johnson.  Probate  of  the  instru- 
ment was  opposed  by  the  appellant,  Joseph  A.  O'Hagan,  a  son 
of  the  testator  by  a  former  wife.  The  county  court  admitted 
the  instrument  to  probate  as  such  last  will.  The  appellant, 
Joseph  A.  O'Hagan,  thereupon  appealed  to  the  circuit  court. 
After  a  hearing  in  that  court,  the  order  of  the  coi:nty  court 
was  affirmed.  The  contestant,  Joseph  A.  O'Hagan,  appeals  to 
this  court  from  the  judgment  of  afiirmance  rendered  by  the 
circuit  court. 

The  only  question  raised  on  this  appeal  going  to  the  merits 
of  the  controversy  is,  Did  the  attesting  witnesses  to  the  will 
subscribe  the  same  as  such  in  the  presence  of  the  testator,  as 
required  by  statute?     R.  S.,  sec.  2282. 

The  will  is  in  the  handwriting  of  E.  P.  King,  Esq.,  of  Beloit, 
in  which  city  the  testator  resided  when  the  same  was  executed. 
It  bears  date  September  12,  1881.  There  is  no  question  but 
that  it  was  signed  by  the  testator  and  by  the  two  persons 
whose  names  appear  thereon  as  attesting  witnesses.  It  is  un- 
derstood that  Mr.  King  died  before  the  testator.  After  the 
signature  of  the  testator,  and  before  those  of  the  attesting  wit- 
nesses, is  the  following  certificate:  "The  above  instrument, 
consisting  of  one  sheet,  was,  on  the  day  of  the  date  thereof, 
signed,  published,  and  declared  by  the  said  testator  to  be  his 


764  Will  op  O'Haoan.  [Wisconsin, 

last  will  and  testament  in  the  presence  of  us  who  have  signed 
our  names,  at  his  request,  as  witnesses,  in  his  presence  and  in 
presence  of  each  other."  Both  the  attesting  witnesses  were 
examined  as  witnesses  on  the  hearing  in  the  circuit  court,  and 
each  disclaimed  any  recollection  of  attesting  the  instrument, 
yet  each  verified  his  signature  thereto.  The  substance  of  the 
testimony  of  each  of  them  is  contained  in  that  of  the  witness 
Sherwood,  as  follows:  "  I  have  no  recollection  of  signing  that 
instrument;  not  the  least.  I  don't  remember  signing  it.  All 
I  know  is  that  it  is  my  signature." 

The  theory  of  the  defendant  is,  that  at  the  date  of  the  will,  — 
September  12, 1881, — the  testator  was  sick  and  unable  to  leave 
his  house;  and,  because  both  of  the  attesting  witnesses  testified 
that  they  had  never  been  in  his  house,  they  could  not  have 
been  present  when  he  executed  the  will,  inasmuch  as  it  must 
necessarily  have  been  executed  at  his  house.  The  testimony 
tending  to  show  that  the  testator  was  seriously  ill  at  the  time 
is  very  inconclusive  and  unsatisfactory,  depending,  as  it  does, 
mainly  upon  the  recollection  of  the  witnesses  of  what  tran- 
spired on  a  specific  day  six  years  before  they  were  called  to 
testify.  Besides,  they  fail  to  disclose  any  facts  or  circum- 
stances which  would  have  a  tendency  to  impress  the  precise 
date  upon  their  recollections.  The  testimony  of  the  appellant 
himself  is  a  fair  specimen  of  that  of  the  other  witnesses  on  the 
same  subject.  He  had  testified  to  having  been  at  the  testa- 
tor's house,  September  15, 1881,  and  that  the  testator  was  then 
very  ill.  When  interrogated  as  to  his  means  of  knowing  the 
precise  date,  he  said:  "  I  am  able  to  say  that  it  was  the  15th 
that  I  was  at  my  father's,  because  I  was  building  a  house  at 
the  time.  I  have  the  papers  to  show."  No  papers  were  pro- 
duced. The  testimony  tending  to  prove  that  the  testator  was 
able  to  go  to  Mr.  King's  office,  in  Beloit,  on  September  12th, 
is  fully  as  strong  and  convincing  as  the  testimony  to  the  con- 
trary. It  is  deemed  unnecessary  to  state  the  testimony  more 
fully. 

In  the  case  of  Will  of  Jenkins,  43  Wis.  610,  and  Will  of 
Meurer,  44  Id.  392,  28  Am.  Rep.  591,  it  was  held  that,  to  au- 
thorize the  probate  of  an  instrument  propounded  as  a  will,  it 
is  not  absolutely  necessary  that  the  attesting  witnesses  testify 
to  all  the  facts  essential  to  a  valid  execution  of  the  will.  In 
the  Jenkins  case,  one  of  the  attesting  witnesses  testified  to  the 
absence  of  at  least  one  of  those  essential  facts,  yet  it  was  held 
that  such  testimony  did  not  necessarily  defeat  the  probate  of 
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the  will.  In  Will  of  Lewis,  51  Wis.  101,  the  rule  of  those  cases 
was  reasserted;  and  again  in  Allen  v.  Griffin,  69  Id.  529. 

In  the  Lewis  case  the  contention  was  that  the  attestation 
was  made  before  the  testator  signed  the  instrument.  One  of 
the  attesting  witnesses  in  effect  so  testified.  In  the  opinion  it 
was  said:  "The  instrument  is  attested  as  a  will  in  due  and 
usual  form.  Such  attestation  is  of  itself  not  only  prima  facie 
evidence  that  the  instrument  was  properly  executed,  but  it 
raises  a  strong  presumption  that  it  "was  so  executed.  Had  the 
witnesses  deceased  before  the  probate  of  the  instrument,  mere 
proof  that  the  attesting  signatures  were  their  handwriting 
would  have  established  the  will;  and  the  rule  would  be  the 
same  although  the  signatures  of  the  witnesses  were  not  pre- 
ceded by  any  attesting  clause  or  certificate.  To  defeat  pro- 
bate, the  strong  presumption  of  regularity  thus  appearing 
upon  the  face  of  the  instrument  must  be  overcome  by  proof: 
Remsen  v.  Brinckerhoff,  26  Wend.  325;  37  Am.  Dec.  251;  Ela 
V.  Edwards,  16  Gray,  91;  1  Greenl.  Ev.,  sec.  126;  Burling  v. 
Paterson,  9  Car.  &  P.  570.  In  view  of  this  presumption,  and 
considering  also  the  infirmity  of  human  memory,  it  seems 
most  reasonable  that  a  will  purporting  on  its  face  to  be  legally 
executed  should  not  be  defeated  on  any  doubtful  or  inconclu- 
sive parol  proof  that  it  was  not  legally  executed.  The  oppo- 
site rule  would  greatly  imperil  the  testamentary  right;  for 
under  such  a  rule  almost  any  will  might  be  defeated  by  the 
dishonesty  or  imperfect  memories  of  the  attesting  witnesses. 
Hence,  in  the  present  case,  if  the  fact  that  the  witnesses  sub- 
scribed the  instrument  before  the  testator  defeats  the  probate 
thereof  as  a  will  of  the  testator,  the  fact  should  not  be  found, 
against  the  presumption  of  regularity,  without  very  clear  and 
convincing  proof." 

A  similar  question  was  presented  in  Allen  v.  Griffin,  09  Wis. 
629.  In  that  case  the  proofs  of  irregular  attestation  were  as 
strong  as  they  are  here.  In  the  opinion  by  Mr.  Justice  Tay- 
lor it  is  said:  ''  To  reject  the  probate  of  a  will  upon  such  evi- 
dence as  was  offered  in  this  case,  on  the  ground  that  it  does 
not  conclusively  appear  that  the  witness  signed  as  such  after 
the  signature  of  the  alleged  testatrix,  would  jeopardize  the 
probate  of  very  many  honest  wills.  We  think,  in  the  absence 
of  clear  proof  that  the  witness  or  witnesses  signed  before  tlio 
signing  of  the  testator,  it  should  be  presumed  thai  the  testator 
signed  first." 

The  learned  counsel  for  the  appellant  in   his  brief  asserts 
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quite  positively  that  the  rule  laid  down  in  the  Lewis  will  case 
is  but  a  mere  obiter  dictum.  We  must  assure  the  counsel 
that  in  our  opinion  he  is  mistaken.  But  however  that  may 
be,  we  must  apply  the  rule  to  this  case,  and  it  certainly  is  not 
obiter  dictum  here.  We  find  in  this  case  no  such  clear  and 
satisfactory  proof  that  the  will  was  attested  in  the  absence  of 
the  testator  as  will  justify  the  reversal  of  the  finding  that  it 
was  attested  in  his  presence,  or  which  would  support  a  con- 
trary finding  had  one  been  made.  In  other  words,  the  pre- 
sumption arising  from  the  attestation  and  the  attesting  clause 
to  the  efiect  that  it  was  subscribed  by  the  witnesses  in  the 
presence  of  the  testator  is  not  overcome  by  proof  Hence  the 
instrument  was  properly  probated  as  the  last  will  and  testa- 
ment of  Peter  O'Hagan. 

Exceptions  are  preserved  in  the  record  to  the  rulings  of  the 
court  admitting  certain  testimony  against  the  objections  of 
the  appellant,  and  rejecting  certain  other  testimony  upon  ob- 
jections by  the  respondent.  Without  stating  these  in  detail, 
it  is  suflBcient  to  say  of  them  that  if  all  the  testimony  so 
objected  to  by  appellant  had  been  rejected,  and  all  the  testi- 
mony thus  ruled  out  had  been  received,  the  result  would  not 
have  been  changed. 

On  the  hearing  in  the  circuit  court,  the  appellant  submitted 
several  questions  of  fact,  and  requested  the  court  to  find 
thereon.  The  substance  of  these  questions  is.  At  what  place 
in  the  city  of  Beloit  did  the  testator  execute,  and  the  attest- 
ing witnesses  subscribe,  the  instrument?  Was  the  testator 
able  to  leave  his  house  September  12,  1881?  and  did  he  do  so? 
We  think  no  such  specific  findings  were  necessary.  The  cir- 
cuit judge  found  that  the  instrument  was  executed  by  the 
testator  in  the  city  of  Beloit  on  the  day  it  bears  date,  and  was 
at  the  same  time  subscribed  by  tlie  attesting  witnesses  in  his 
presence.     The  finding  is  sufiiciently  specific. 

The  judgment  of  the  circuit  court  is  aflSrmed.  The  appel- 
lant must  pay  the  costs  of  this  appeal. 

A  motion  by  the  appellant  that  the  judgment  be  modified 
by  allowing  the  costs  of  the  appellant  in  this  court  to  be  paid 
out  of  the  estate  was  denied  January  29,  1889. 


Wills.  — Tub  Signing  and  Acknowledging  ok  a  Will  by  the  Tes- 
TATOit  IN  THE  PiiE-SENCE  OF  WiTNE.S3E.s  iihoiilil  be  iuferrcil,  wheu  the  at- 
testing clause  is  in  due  form,  and  it  irf  .shown  that  the  witnesses  were  called 
into  the  room  where  the  testator  was  to  witness  it,  that  they  went  to  the 
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table  to  witness  it,  and  went  away  supposing  they  had  done  so;  that  the 
draughtsman  of  the  will  also  supposed  they  had  done  so;  that  the  testator 
left  town  with  the  same  impression;  that  the  will  was  signed  by  the  testator, 
and  the  attesting  clause  by  the  witnesses:  Peck  v,  Cary,  27  N.  Y.  9;  84  Am. 
Dec.  220.  Where  a  will  has  been  duly  executed,  and  the  testator  had 
sufficient  testamentary  capacity  to  make  a  will,  the  presumption  is  that  it 
was  executed  freely,  and  without  fraud  or  mistake,  and  the  burden  of  proof 
to  show  the  contrary  rests  on  the  party  opposing  the  probate  of  the  will: 
RockwelVa  Appeal,  54  Conn.  119. 


Jacobson  v.  Landolt. 

[73  Wisconsin,  142.  J 
Intkrvention  by  Attachment  Creditor  in  Action  to  Dissolve  Part- 
nership —  Vacating  Appointment  of  Receiver.  —  One  who  attaches 
partnership  property  in  the  hands  of  a  receiver,  appointed  in  an  action 
for  the  dissolution  of  the  partnership,  has  a  right  to  intervene  in  such 
action  for  the  purpose  of  asserting  his  lien  under  the  attachment,  and 
may  attack  the  validity  of  the  appointment  of  the  receiver  by  a  petition 
setting  forth  the  facts  upon  which  he  relies,  but  he  cannot  attack  such  ap- 
pointment in  a  summary  proceeding  by  motion. 

Appeals  by  Neils  Jacobson  from  orders  denying  appellant's 
motions.  On  January  IG,  1888,  William  H.  Landolt  com- 
menced an  action  for  a  dissolution  of  partnership  and  appoint- 
ment of  a  receiver  against  James  W.  Vail,  and  on  the  same 
day  a  receiver  was  appointed.  On  January  17,  Neils  Jacob- 
son  commenced  an  action  against  the  partnership,  and  at- 
tached certain  of  the  partnership  property.  Thereafter 
Jacobson  moved  for  leave  to  intervene  in  the  partnership 
action,  and  to  vacate  the  order  appointing  the  receiver.  On 
March  7,  1888,  pending  the  hearing  of  this  motion,  an  order 
was  made  in  the  partnership  action,  which  provided  that  "  all 
persons  who  claim  to  have  any  liens  upon  or  special  rights  in 
any  property  in  the  hands  of  the  receiver,  and  may  desire  to 
do  so,  may  present  their  respective  claims  to  this  court  by 
petition  duly  verified,  serving  a  copy  of  the  petition  on  the  at- 
torneys for  the  receiver;  that  the  receiver  have  leave  within 
twenty  days  to  answer  the  same,  and  the  same  may  there- 
upon be  heard  in  this  court,  or  as  the  court  shall  direct."  On 
March  28th  the  court  denied  Jacobson's  motion.  Jacobson 
subsequently  made  a  motion  to  be  admitted  as  a  party  in  the 
partnership  action,  and  to  vacate  the  order  of  March  7th.  On 
May  8,  1888,  the  court  made  an  order  denying  this  motion. 
Jacobson  appealed,  first,  from  the  order  of  March  28th,  and 
second,  from  the  order  of  May  8th. 


768  Jacobson  v.  Lajjdolt.  [Wisconsin, 

W.  J.  Turner  and  W.  H.  Timlin^  for  the  appellant. 

Winkler,  Flanders,  Smith,  Bottum  and  ViUu,  and  H.  C.  Sloany 
for  the  respondent 

Lyon,  J.  The  rules  of  law  upon  which  these  appeals  must 
be  determined  are  not  diflBcuIt,  and  may  be  very  briefly  stated. 
The  appellant,  Jacobson,  who  claims  a  special  lien  upon  a 
portion  of  the  copartnership  property  in  the  hands  of  the  re- 
ceiver, has  the  right  to  intervene  in  the  partnership  action  for 
the  purpose  of  asserting  such  lien.  But  inasmuch  as  the 
property  came  into  the  hands  of  the  receiver  before  he  levied 
his  attachment  upon  it,  in  order  to  successfully  assert  his 
claim  and  lien  thereupon,  it  seems  necessary  that  he  should 
obtain  a  vacation  of  the  order  appointing  the  receiver.  Hence 
he  is  entitled  to  t^ome  appropriate  proceeding  to  attack  the 
validity  of  such  appointment.  But  a  summary  proceeding  by 
motion  is  not  the  appropriate  method  of  making  such  attack. 
This  can  only  properly  be  done  upon  the  petition  of  the  party 
interested  setting  forth  the  facts  upon  which  he  relies  to 
obtain  a  vacation  of  the  appointment.  To  such  a  petition  the 
receiver,  who  is  the  officer  of  the  court,  and  represents  all 
parties  adversely  interested,  may  interpose  an  answer,  and 
take  issue  upon  any  of  the  facts  stated  in  the  petition.  The 
issue  thus  made  is  to  be  determined  in  the  regular  course  of 
judicial  procedure  by  a  trial  thereof,  and  a  determination  of 
the  material  facts  involved.  The  order  of  March  7,  1888,  pro- 
vides that  ''  all  persons  who  claim  to  have  any  liens  upon  or 
special  rights  in  any  property  in  the  hands  of  the  receiver, 
and  may  desire  to  do  so,  may  present  their  respective  claims  to 
this  court  by  petition  duly  verified,  serving  a  copy  of  the  peti- 
tion on  the  attorneys  for  the  receiver;  that  the  receiver  have 
leave  within  twenty  days  to  answer  the  same,  and  the  same 
may  thereupon  be  heard  in  this  court,  or  as  the  court  shall 
direct."  This  order  gives  Jacobson,  as  well  as  all  orders  simi- 
larly situated,  the  right  to  intervene  in  the  partnership  action, 
and  to  litigate  therein  any  and  all  questions  aflecting  his  right 
to  a  paramount  lien  upon  the  property  attached  by  him.  It  is 
scarcely  necessary  to  add  that  nothing  in  the  orders  appealed 
from  is  res  adjudicatn  upon  any  of  the  questions  thus  put  in 
issue  by  the  petition  and  answer. 

Both  of  the  orders  appealed  from  were  made  after  the  order 
of  March  7,  1888,  and  they  deny  the  right  of  Jacobson  to  in- 
tervene.    These  orders,  while  in  force,  may  be,  and  probably 
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are,  a  modification  of  the  order  of  March  7th,  operating  to 
except  Jacobson  from  that  order,  and  bar  his  right  to  intervene 
in  the  action.  For  this  reason,  that  part  of  each  of  those 
orders  which  denies  leave  to  Jacobson  to  intervene  in  the 
partnership  action  is  erroneous. 

For  the  reasons  above  stated,  that  portion  of  the  order  of 
March  28,  1888,  first  appealed  from,  which  denies  the  motion 
to  vacate  the  order  appointing  a  receiver,  was  properly  denied. 
That  portion  of  the  order  of  May  8th,  from  which  the  second 
appeal  was  taken,  which  denies  the  motion  to  vacate  the  order 
of  March  7th,  must  also  be  aflfirmed,  because  the  appellant 
could  not  be  heard  to  make  the  motion  before  leave  was 
granted  him  to  intervene  in  the  action,  and  because,  in  the 
condition  the  action  then  was,  the  order  appears  to  have  been 
a  proper  one,  and  regularly  made. 

Our  conclusions  are,  therefore,  that  so  much  of  each  of  the 
orders  appealed  from  as  denies  to  Jacobson  the  right  to  inter- 
vene in  the  partnership  action  must  be  reversed,  and  the  resi- 
due of  each  of  such  orders  must  be  aflQrmed.  Each  party 
must  pay  his  own  costs. 

Ordered  accordingly.  

Attachment  and  Garnishment.  —  An  Order  Made  by  a  Court  aeteb 
Judgment  in  an  Attachment  Suit  cannot  be  attacked  collaterally:  Union 
Pac.  B'y  Co.  v.  Smerah,  22  Neb.  751;  3  Am.  St.  Rep.  290. 
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Dabiages  —  Personal  Injuries  —  Fright.  —  Passenger  may  recover  for 
fright  sustained,  in  an  action  against  a  railroad  company  for  damages 
caused  by  the  wrongful  act  of  the  conductor  in  directing  her  to  leave  the 
train  at  a  place  of  danger,  where  the  conductor,  knowing  the  danger, 
directed  her  to  leave  the  train  in  the  night-time  at  a  place  several  hun- 
dred feet  from  the  platform  of  the  depot  of  her  destination,  and  she  was 
thus  compelled  to  walk  along  a  side-track,  in  which  there  was  an  open 
culvert,  into  which  she  fell  and  was  injured,  and  while  endeavoring  to 
extricate  herself,  she  was  frightened  by  the  backing  of  trains  on  the 
track  towards  her. 

Practice  —  Reversal  —  Error  not  Prejudicial.  —  Appellate  court  will 
not  reverse  a  judgment  for  error  of  the  lower  court  in  permitting  a  wit- 
ness to  be  questioned  on  cross-examination  as  to  matters  not  inquired  of 
on  the  direct  examination,  and  to  be  afterwards  contradicted  as  to  such 
matters,  where  they  were  merely  collateral,  and  it  ia  not  apparent  that 
the  error  could  have  any  influence  with  the  jury  upon  the  issues  of  fact 
found  by  them. 
Am.  St.  Rep.,  Vol.  IX.  —  49 
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Damages  —  Personal  Injttries  —  Evidencb  as  to  Extent  of  Injuries.  — 
Evidence  is  admiaaible  in  an  action  by  a  married  woman  to  recover 
damages  for  personal  injuries  caused  by  the  wrongful  act  of  the  defend- 
ant, as  tending  to  show  the  extent  of  tlie  injuries,  that  by  reason  thereof 
she  was  unable  to  perform  her  work  as  she  had  previously  done. 

Id.  —  Future  Suffering.  —  It  is  proper  to  iustmct  the  jury,  in  an  action  to 
recover  damages  caused  by  the  wrongful  act  of  the  defendant,  that  the 
plaintiff  is  entitled  to  recover  for  any  further  physical  suffering  which, 
from  the  evidence,  is  reasonably  certain  to  result  from  the  injury,  where 
there  is  evidence  tending  to  show  that  the  plaintiff  had  not,  at  the  time 
of  the  trial,  fully  recovered  from  the  injuries  sustained. 

Practice  —  SEmNO  Aside  Verdict  as  Excessive.  —  Appellate  court  will 
not  set  aside  a  verdict  as  excessive,  unless  it  is  clearly  apparent  from  the 
evidence  that  the  jury  were  actuated  by  passion  or  prejudice,  the  trial 
«oart  having  refused  to  interfere  on  that  ground. 

Action  by  Bertha  Stutz  against  the  Chicago  and  North- 
western Railway  Company,  for  personal  injury  to  the  plaintiff, 
alleged  to  have  been  caused  by  the  negligence  of  the  railway 
company.  The  material  facts  in  the  case  are,  that  on  the 
evening  of  March  4,  1886,  the  plaintiff  and  a  Mrs.  Kreuziger 
took  passage  in  the  caboose  of  a  freight  train,  from  Juneau  to 
Minnesota  Junction.  When  the  train  drew  near  the  junction, 
it  stopped  so  that  the  caboose  in  which  the  plaintiff  and  her 
companion  were  riding  was  several  hundred  feet  south  of  the 
depot  platform.  The  night  was  dark,  and  the  evidence  tended 
to  show,  and  the  jury  found,  that  the  conductor  of  the  train 
told  the  plaintiff  and  her  companion  that  they  must  leave  the 
car  at  that  place;  and  by  leaving  the  car  at  that  place,  it  was 
necessary  for  them  to  alight  on  the  right-hand  side  of  the  car, 
and  walk  up  along  a  side-track  several  hundred  feet  to  reach 
the  highway  they  would  take  in  going  to  their  homes.  This 
fact  was  well  known  to  the  conductor;  and  it  was  also  well 
known  to  him  that  wliere  the  side-track  crossed  the  highway 
there  was  an  open  culvert  across  the  track.  Of  this  the  plain- 
tiff had  no  knowledge.  The  side-track  was  raised  above  the 
surface  of  the  ground,  and  was  the  only  way  for  reaching  the 
highway  from  the  place  where  they  left  the  car.  The  plaintiff 
had  some  bundles  in  her  hands,  and  when  slie  got  off  the  train, 
proceeded  up  the  side-track,  and  fell  into  the  culvert  and  in- 
jured her  knee.  While  in  the  cattle-guard,  and  struggling  to 
extricate  herself,  the  men  in  charge  of  the  train  switched  some 
cars  on  the  side-track.  She  noticed  the  fact  that  cars  were 
being  placed  on  the  side-track,  and  became  greatly  excited 
and  frightened  by  their  approach.  Tlie  cars,  however,  did  not 
come  nearer  than  one  hundred  feet  of  the  cattle-guard,  and  the 
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plaintiff  extricated  herself  and  proceeded  on  her  way  home. 
For  the  injury  resulting  to  her  by  being  wrongfully  directed  to 
leave  the  car,  and  falling  into  the  culvert,  the  plaintiff  claims 
damages,  alleging  that  the  defendant  company  was  negligent 
in  directing  her  to  leave  the  cars  at  the  place  mentioned.  The 
jur}'  found  the  material  issues  in  favor  of  the  plaintiff,  and  as- 
sessed her  damages  at  one  thousand  dollars.  From  the  judg- 
ment entered  on  the  verdict  the  defendant  appeals. 

Winkler,  Flanders,  Smith,  Bottum  and  Vilas,  and  C.  H.  Van 
Alstine,  for  the  appellant. 

E.  P.  Smith  and  J.  E.  Malone,  for  the  respondent. 

Taylor,  J.  Upon  the  facts  of  the  case  as  found  by  the  jury 
there  is  no  contention  on  the  part  of  the  learned  counsel  for 
the  appellant  that  the  plaintiff  was  not  entitled  to  a  verdict 
for  some  amount  of  damages.  The  errors  relied  upon  for  a  re- 
versal of  the  judgment  are  exceptions  taken  to  the  admission 
of  evidence,  to  the  instructions  of  the  court  to  the  jury,  and  a 
refusal  to  give  an  instruction  requested  by  the  appellant. 

It  is  insisted  that  it  was  error  to  permit  the  plaintiff  to  give 
the  following  evidence:  "How  long  were  you  in  there?" 
(meaning  the  culvert).  "0,  I  could  not  tell,  —  I  was  so 
full  of  fright;  at  last,  I  helped  myself  out."  "What  were 
you  frightened  about?"  Objected  to;  overruled;  exception. 
A.  I  was  afraid  the  cars  were  switching  back  on  me."  "How 
did  you  go  home?"  A.  "Full  of  fright."  It  is  claimed  by 
the  learned  counsel  for  the  appellant  that  the  plaintiff  is  not 
entitled  to  recover  damages  on  account  of  the  fright  which  she 
experienced  by  reason  of  the  backing  of  the  cars  towards  her 
upon  the  side-track,  and  that  the  refusal  of  the  court  to  so 
charge  was  error. 

Upon  the  subject  of  damages,  the  trial  judge  instructed  the 
jury  as  follows:  "  She  is  entitled  to  such  amount  of  damages 
as,  in  your  judgment,  will  compensate  her  for  all  the  physical 
injuries  directly  resulting  from  the  negligence  complained  of, 
as  well  as  the  mental  suffering  resulting  therefrom.  This 
does  not  include  punitory  damages,  but  does  include  such 
pain  and  suffering  of  body  and  mind  as  you  find,  from  the 
evidence,  she  has  suffered  from  the  negligence  of  the  defend- 
ant, and  without  her  fault,  and  which  is  directly  the  result  of 

such  negligenc-e If  you  find  the  plaintiff  is  entitled 

to  recover,  say,  from  all  the  evidence,  how  much  will  compen- 
sate her  for  all  the  injuries  sustained,  the  pain  and  suffering 
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caused  by  the  negligence  complained  of,  if  you  so  find;  if 
you  find  it  was  the  direct  result  thereof,"  etc.  "  The  planitiff, 
if  she  is  entitled  to  recover,  is  entitled  to  full  compensatory 
damages  for  all  the  direct  physical  injury,  as  well  as  the 
mental  suflering  you  may  find,  from  the  evidence,  resulted 
from  the  injury  caused  by  the  negligence  complained  of." 
"  By  compensatory  damages  we  mean  such  damages  as,  in 
your  judgment,  will  be  a  reasonable  compensation  to  the 
plaintifi"  for  all  the  pains  and  sufiering  in  the  past,  resulting 
from  the  accident,  and  also  any  future  suffering  therefrom 
which,  from  the  evidence,  you  may  find  is  reasonably  certain 
to  result  from  said  injury."  These  instructions  were  sepa- 
rately excepted  to  by  the  appellant.  The  appellant  also  re- 
quested the  judge  to  instruct  the  jury  as  follows:  "The 
plaintiff  is  not  entitled  to  recover  any  damages  on  account  of 
any  fright  which  she  experienced  on  account  of  the  cars  back- 
ing down  towards  her  upon  the  side-track."  This  instruction 
was  refused,  and  the  appellant  excepted. 

It  is  argued  by  the  learned  counsel  for  the  appellant  that 
the  authorities  are  quite  uniform  in  holding  that  no  action 
can  be  maintained  for  mere  negligence  on  the  part  of  the 
defendant,  unaccompanied  by  insult,  oppression,  or  indignity, 
which  causes  fright  or  other  mental  emotion  only,  and  which 
does  not  result  in  injury  to  the  person  or  the  health  of  the 
plaintiff.  And  he  therefore  insists  that  it  was  error  to  allow 
the  plaintiff  to  testify  that  she  was  frightened  by  the  approach 
of  the  backing  cars  when  she  was  in  the  culvert  and  strug- 
gling to  extricate  herself  therefrom;  and  he  also  insists  that 
the  perils  and  dangers  of  the  situation  in  which  she  was  placed 
by  the  negligent  act  of  the  defendant  cannot  be  considered  in 
awarding  her  damages.  We  agree  with  the  general  propo- 
sition of  the  learned  counsel  that  for  a  mere  negligent  act 
only  compensatory  damages  can  be  recovered,  and  that  such 
compensatory  damages  ordinarily  include  only  damages  for 
such  mental  suffering  as  arises  from  the  personal  injury  re- 
ceived; and  we  may  admit,  for  the  purposes  of  this  case,  that 
when  the  only  ground  of  action  against  the  defendant  is  fright 
caused  by  the  negligence  of  the  defendfint,  which  is  not  fol- 
lowed by  any  injury  to  the  person  or  the  health  of  the  plain- 
tiff, and  in  no  other  way  affects  her  rights  of  person  or  property, 
no  action  can  be  maintained.  We  are  of  the  opinion,  how- 
ever, that  in  this  case  and  others  of  like  character,  — where 
the  cause  of  action  is  not  grounded  upon  mere  fright  or  terror, 


Aug.  1888.]      Stutz  v.  Chicago  etc.  R'y  Co.  773 

but  upon  the  wrongful  act  of  the  defendant  in  putting  her  off 
the  car  in  a  place  of  danger,  in  the  night-time,  —  in  meas- 
uring the  plaintiff's  injury  it  is  not  only  competent,  but 
it  becomes  essential,  to  determine  the  extent  of  plaintiff's 
injury,  that  all  the  surroundings  of  the  wrongful  act  of  the 
defendant  should  be  taken  into  consideration  in  order  to  ren- 
der a  just  verdict.  Certainly,  it  cannot  be  urged,  with  any 
show  of  authority  or  reason,  that  the  same  damages  should  be 
awarded  to  a  plaintiff  who  is  wrongfully  put  off  a  car  in  a 
terrible  storm,  several  miles  from  any  place  of  shelter,  as 
should  be  awarded  to  one  who  is  wrongfully  put  off  at  a  station 
in  a  town  or  city,  where  he  can  readily  get  shelter  and  protec- 
tion; nor  that  the  same  damages  should  be  awarded  to  the 
person  who  is  wrongfully  put  off  the  cars  in  the  middle  of  a 
high  bridge,  in  the  night-time,  where  trains  are  constantly 
passing,  and  the  person  who  is  so  put  off  at  a  pleasant  station 
at  mid-day.  In  all  cases  of  this  kind,  the  actual  surroundings 
which  accompany  the  wrongful  acts  are,  and  should  always 
be,  considered  in  estimating  damages.  This  case  does  not 
present  the  question  of  the  right  to  recover  for  mere  mental 
suffering,  independent  of  bodily  or  physical  injury.  Under  the 
rule  contended  for  by  the  learned  counsel  for  the  appellant,  it 
would  be  equally  improper  to  show  that  it  was  a  dark  night 
when  she  was  directed  to  leave  the  car,  and  that  she  was  com- 
pelled to  walk  along  a  raised  side-track,  on  which  cars  were 
being  switched,  and  which  she  was  compelled  to  traverse  in 
order  to  reach  the  highway  leading  to  her  home,  as  to  show 
that  she  was  frightened  when  struggling  to  escape  from  the 
culvert  into  which  she  had  fallen,  for  fear  of  being  run  over  by 
the  approaching  cars.  Without  stating  that  fact,  the  jury 
would  have  the  right,  in  estimating  her  damages,  to  consider 
all  the  attendant  dangers  which  surrounded  and  threatened 
her. 

It  is  not  pretended  but  that  the  agent  of  the  company  had 
full  knowledge  of  all  the  dangers  which  surrounded  the  plain- 
tiff when  he  directed  her  to  leave  the  cars.  The  company 
cannot,  therefore,  say  that  these  dangers  were  too  remote,  and 
that  the  terrorizing  effect  which  they  might  have  was  one 
which  could  not  have  been  anticipated  by  it.  As  before  said, 
the  conductor,  who  directed  the  plaintiff  to  leave  the  car  when 
and  where  she  did,  knew  that  cars  would  be  backed  upon  the 
side-track  which  he  compelled  her  to  travel  upon ;  he  knew 
the  night  was  dark,  and  might  reasonably  be  held  to  have 
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known  that  the  backing  of  cars  upon  that  track  while  plaintiff 
was  on  it  would  be  a  cause  of  alarm  to  her,  whether  she  had 
fallen  into  the  cattle-guard  or  not.  The  backing  of  the  cars 
on  the  track  was  intimately  connected  with  the  wrongful  act 
of  the  conductor;  in  a  certain  sense  it  was  a  part  of  the  rea 
geatse,  as  much  so  as  the  darkness,  the  raised  side-track,  and 
the  open  culvert  into  which  she  fell.  That  the  evidence  was 
admissible,  and  proper  to  be  considered  by  the  jury,  is,  we  think, 
supported  by  principle  and  authority:  Chicago  etc.  R.  R.  Co.  v. 
i5^;ay</,43111.364,367;  92  Am.  Dec.  133.  In  that  case,  the  plain- 
tiff was  expelled  from  the  car  in  the  night-time,  but  on  the  trial 
gave  evidence  of  no  actual  personal  injury.  On  aflBrming  the 
judgment,  the  court  say:."  It  is  also  urged  that,  as  the  con- 
ductor acted  in  good  faith,  and  without  violence  or  insult,  and 
there  is  no  proof  of  actual  damage  to  the  plaintiff,  the  verdict 
should  have  been  for  only  nominal  damages.  The  verdict  was 
for  one  hundred  dollars.  It  was  dark  when  this  affair  occurred, 
and  the  plaintiff  was  lame,  and  had  two  bundles  that  seemed 
to  be  heavy.  In  order  to  reach  the  station  or  village,  he  had 
to  pass  over  a  covered  railway  bridge  which  spanned  a  stream, 
and  which  had  to  be  crossed  by  means  of  a  plank  or  footpath 
about  three  feet  wide  laid  down  upon  the  timbers.  The  only 
light  came  from  below,  and  from  the  ends  of  the  bridge.  For 
a  stranger,  laden  with  bundles,  to  be  compelled  to  walk 
through  a  dark  railway  bridge  on  a  narrow  path,  uncertain  as 
to  when  a  train  may  come,  and  liable  to  be  crushed  if  one 
does  come,  is  certainly  not  a  desirable  experience.  The  jury 
had  a  right  to  take  these  things  into  consideration,"  etc. 

In  Seger  v.  Town  of  Barkhamsted,  22  Conn.  290,  which  was 
an  action  against  the  town  to  recover  damages  for  maintain- 
ing a  defective  bridge,  the  trial  judge  instructed  the  jury  that 
if  they  found  for  the  plaintiff,  they  had  a  right  to  consider  all 
the  circumstances  of  danger  and  peril  attending  the  accident. 
To  this  instruction  exception  was  taken,  and  on  appeal,  the 
supreme  court  held  the  instruction  right,  and  made  the  follow- 
ing remarks  in  regard  to  it:  "That  the  plaintiff  is  entitled  to 
be  compensated  for  his  personal  injury  there  is,  of  course,  no 
question;  and  that  principle  is  sufficient  to  vindicate  the 
charge  on  this  point.  Such  actual  injury  is  not  confined  to 
wounds  and  bruises  upon  his  body,  but  extends  to  his  mental 
suffering.  His  mind  is  no  less  a  part  of  his  person  than  his 
body,  and  the  sufferings  of  the  former  are  oftentimes  more 
acute,  and  also  more  lasting,  than  those  of  the  latter 
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The  dismay  and  consequent  shock  to  the  feelings  which  {». 
produced  by  the  danger  attending  a  personal  injury  not  only 
aggravate  it,  but  are  frequently  so  appalling  as  to  suspend' 
the  reason,  and  disable  a  person  from  warding  it  off;  and  to- 
say  that  it  does  not  enter  into  the  character  and  extent  of  the 
actual  injury,  and  form  a  part  of  it,  would  be  '  an  affront  tO' 
common  sense.'"  See  also  Woolery  v.  Louisville  etc.  R'y  Co.y 
107  Ind.  381;  57  Am.  Rep.  114;  Meagher  v.  Driscoll,  99  Mass.. 
281;  96  Am.  Dec.  759;  Canning  v.  Inhabitants  of  Williams^ 
town,  1  Gush.  451. 

It  must  be  remembered  that  in  this  case,  and  in  all  others- 
of  a  similar  character,  the  ground  upon  which  the  defendant 
is  held  liable  for  any  damages  is  the  wrongful  act  of  the  agent 
of  the  company  in  directing  the  plaintiff  to  leave  the  cars  at 
the  time  and  place  designated,  and  not  the  fact  that,  after 
leaving  the  cars,  the  plaintiff  fell  into  the  cattle-guard,  and 
was  injured.  That  fact  was  only  an  aggravation  of  her  dam- 
ages she  would  have  been  entitled  to  recover  had  she  received 
no  personal  injury;  and  in  fixing  the  amount  of  the  damages 
the  plaintiff  ought  to  recover,  it  seems  but  reasonable  and 
just  that  all  the  circumstances  of  peril  and  danger  which  sur- 
rounded her  at  the  time  she  was  unlawfully  directed  to  leave 
the  cars  must  be  considered,  and  that  it  was  not  error  to 
direct  the  jury  that,  in  assessing  the  damages,  they  might 
consider  the  fright  which  the  plaintiff  was  subjected  to  by  the 
unlawful  act  of  the  conductor.  This  case  does  not  fall  within 
the  rule  —  if  there  be  such  a  rule  —  that  no  recovery  can  bo 
had  for  merely  putting  a  person  in  peril  when  no  personal  in- 
jury results  therefrom.  The  cases  in  which  that  rule  has  been 
laid  down  were  all  cases  in  which  it  was  held  that  the  defend- 
ant had  not  done  any  act  which  constituted  a  cause  of  action; 
and  it  does  not  apply  to  a  case  when  the  defendant  has  done 
that  which  constitutes  a  cause  of  action  in  favor  of  the  plain- 
tiff, and  when  the  peril  and  fright  are  circumstances  surround- 
ing and  attending  the  wrongful  act  of  the  defendant.  We 
think  the  evidence  objected  to  was  properly  admitted,  and 
that  there  was  no  error  in  the  instructions  of  the  trial  judge 
upon  that  question.  The  exceptions  taken  to  the  instructions 
given  to  the  jury  upon  the  question  of  damages  were  not  in- 
sisted upon,  on  the  argument,  or  assigned  as  error. 

The  fourth  and  fifth  errors  alleged  relate  to  the  cross-exami- 
nation of  the  witness  Askew,  who  was  called  for  the  defendant. 
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While  we  think  the  court  should  not  have  permitted  the  wit- 
ness to  be  questioned  on  his  cross-examination  as  to  any  mat- 
ter not  inquired  of  by  the  defendant  on  the  direct,  —  or  if 
permitted  to  do  so,  the  court  should  not  have  allowed  the 
plaintiff  to  contradict  his  answers, — we  are  of  the  opinion 
that  this  examination  upon  a  collateral  matter  was  not  so 
material  to  the  real  questions  at  issue  as  to  justify  this  court 
in  reversing  the  judgment  for  such  error  on  the  part  of  the 
trial  judge.  It  is  not  apparent  that  such  error  could  have 
had  any  influence  with  the  jury  upon  the  issues  of  fact  found 
by  them  on  the  trial. 

The  sixth  alleged  error  is  clearly  not  an  error.  It  was 
clearly  competent  for  the  plaintiff  to  show  by  her  evidence 
that  the  injury  to  her  person  was  of  such  a  character  as  to 
render  her  unable  to  perform  her  work  after  the  injury  as  she 
had  been  able  to  do  before.  Although  such  evidence  would 
be  proper  and  competent  in  an  action  by  the  husband  to  re- 
cover for  loss  of  service,  it  was  also  competent  in  this  case  as 
tending  to  show  the  extent  of  her  injuries.  The  jury  were 
instructed  that  she  could  not  recover  in  this  action  "  for  loss 
of  time." 

It  is  also  alleged  that  it  was  error  to  instruct  the  jury  as 
follows:  "  She  is  entitled  to  recover  for  any  further  physical 
suffering  which  you  may  find  from  the  evidence  is  reasonably 
certain  to  result  from  the  injury  complained  of."  It  is  said 
there  was  no  evidence  upon  which  to  found  an  instruction  of 
this  kind.  We  think  the  record  shows  that  there  was  evi- 
dence tending  to  show  that  the  plaintiff  had  not,  at  the  time 
of  the  trial,  fully  recovered  from  her  injuries.  There  was  suf- 
ficient evidence  upon  which  to  base  the  instruction. 

The  eighth  error  alleged  as  to  the  instruction  given  by  the 
court  becomes  immaterial,  as  the  jury  found,  in  effect,  that  the 
conductor  directed  her  to  leave  the  cars  at  the  place  where 
she  did  leave  them. 

It  is  urged  that  the  verdict  is  excessive,  and  should  have 
been  set  aside  for  that  reason.  The  trial  court  having  refused 
to  interfere  on  that  ground,  this  court  will  not  set  aside  the 
verdict  for  that  reason,  unless  it  is  clearly  apparent  from  the 
evidence  that  the  jury  were  actuated  by  passion  or  prejudice. 
We  do  not  think  the  evidence  discloses  any  such  reason  for 
reversing  the  judgment  in  the  case. 

The  judgment  of  the  county  court  is  affirmed. 
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Exemplary  Damages.  —  Where  injuries  and  sufferings  were  intended,  or 
occur  through  carelessness  or  negligence  amounting  to  a  wrong  bo  recklesi 
and  wanton  as  to  be  without  palliation  or  excuse,  additional  damages,  termed 
"exemplary,"  "punitory,"  "vindictive,"  "compensatory,"  or  "added" 
damages,  may  be  given,  agreeably  to  what  would  be  right  and  just  under  the 
circumstances  of  each  case:  Boss  v.  Leggett,  61  Mich.  445;  1  Am.  St.  Rep. 
COS,  and  cases  collected  in  note  616.  But  injuries  resulting  from  simple 
negligence  only,  as  contradistinguished  from  gross  negligence,  are  no  ground 
for  exemplary  damages:  Alabama  etc.  R.  R.  Co.  v.  Arnold,  84  Ala.  159;  5 
Am.  St.  Rep.  354;  Hurt  v.  Si.  Louis  etc.  Ky  Co.,  94  Mo.  255;  4  Am.  St. 
Rep.  374,  and  note  381.  A  railway  company  is  liable  for  exemplary  dam- 
ages in  case  of  injuries  to  passengers  resulting  from  a  violation  of  duty  by 
one  of  its  employees  in  the  conduct  of  its  train,  if  such  violation  is  accom- 
panied by  oppression,  fraurl,  malice,  insult,  or  other  willful  misconduct 
evincing  a  reckless  disregard  of  consequences;  but  indecorous  conduct  alone, 
even  to  a  female  passenger,  is  insufficient  to  authorize  exemplary  damages: 
Louisville  etc.  R.  R.  Co.  v.  Ballard,  85  Ky.  307;  7  Am.  St.  Rep.  600,  and 
cases  in  note  604,  for  a  company's  liability  in  exemplary  damages  for  the 
wrongful  or  grossly  negligent  acts  of  its  conductor  in  charge  of  its  train. 
Exemplary  damages  will  not  be  allowed  for  a  failure  to  stop  a  train  at  a  sta- 
tion, and  give  a  passenger  opportunity  to  alight  therefrom,  unless  the  failure 
to  stop  was  willful,  or  the  wrong  was  aggravated  in  some  manner  by  the 
railroad  company  or  its  employees:  Dorrah  v.  Illinois  Cent.  R.  R.  Co.,  65 
Miss.  14;  7  Am.  St.  Rep.  629,  and  note  631,  as  to  exemplary  damages  for 
injury  to  feelings  or  mental  suffering.  But  mental  suffering  is  not  an  ele- 
ment of  damages,  unless  based  upon  bodily  injury,  or  unless  the  injury  from 
which  it  results  was  attended  by  circumstances  of  malice,  insult,  or  oppres- 
sion: Id.  And  so  damages  may  be  recovered  for  mental  suffering  for  inju- 
ries caused  to  one  by  negligence  of  the  defendant,  where  mental  suffering  is 
an  element  of  physical  pain,  or  is  the  natural  and  proximate  result  of  the 
physical  injury:  West  v.  yVeste7-7i  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  St.  Rep. 
630,  and  extended  note  534-537,  on  mental  anguish  as  an  element  of  dam- 
ages. See  note  to  Austin  v.  Wilson,  50  Am.  Dec.  767-775,  for  general  discus- 
sion upon  exemplary  damages;  and  note  to  Hagan  v.  Providence  etc.  R.  R. 
Co.,  62  Id.  379-389,  for  liability  of  a  master  for  exemplary  damages  for  acts 
of  his  servant.  A  jury  may  or  may  not  in  their  discretiuu  give  exemplary 
damages  under  the  Kentucky  statute,  in  an  action  to  recover  damages  for 
death  caused  by  willful  neglect:  Louisville  etc.  R.  R.  Co.  v.  Broohs,  83  Ky. 
129;  4  Am.  St.  Rep.  135,  and  note  143.  Though  a  corporation  is  liable  in 
exemplary  damages  for  injuries  occasioned  by  the  wanton  and  willful  acts  of 
its  servants,  yet  where  there  is  no  evidence  which  would  justify  a  finding 
that  the  wrongful,  wanton,  or  willful  act  of  the  servant  was  the  result  of 
feelings  of  violence,  outrage,  or  reckless  indifference,  the  question  of  exem- 
plary damages  should  not  be  submitted  to  the  jury:  Philadelphia  etc.  Co. 
V.  Orbann,  119  Pa.  St.  37. 

Railways. —The  Railway  Employees  in  Charge  of  a  Train  must 
use  reasonable  care  in  putting  persons  off  the  train;  and  it  is  negligent  con- 
duct in  an  engineer,  for  which  his  employer  is  answerable,  to  direct  a  child 
to  get  off  the  engine  while  in  motion,  even  though  tlie  child  was  wrongfully 
there:  Chicago  etc.  R'y  Co.  v.  West,  125  111.  320;  8  Am.  St.  Rep.  380.  But 
where  one,  in  panic,  leaps  from  a  railway  car  in  motion,  and  is  iujuioii,  lie 
cannot  recover  therefor  in  an  action  against  the  company,  whure  such  panic 
arose  from  causes  with  whicli  it  had  no  connection  and  in  which  it  had 
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DO  agency:  Reaiy  v.  Louisville  etc.  R'y  Co.,  40  La.  Ann.  32;  8  Am.  St.  R«p. 
497. 

Railways  —  Dtmr  of  the  Compant  to  Passengers.  —  Passengers,  if  re- 
qnired  to  leave  the  train  at  some  place  other  than  at  the  regular  station, 
especially  whore  the  place  is  inappropriate  and  inconvenient,  are  entitled  to 
care  and  attention  such  as  to  enablo  tbcm  to  safely  and  properly  reach  the 
station:  New  Yorl  etc  R'y  Co.  v.  Doane,  115  Ind.  435;  7  Am.  St.  Rep,  461, 
and  note  457. 

Verdict  —  Exckssivb  Damages:  See  Henry  v.  (Sioux  City  etc.  R.  R.  Co.,  75 
Iowa,  84;  ante,  p.  457,  and  note;  International  etc  R.  R.  Co.  v.  Telephone  de 
T.  Co.,  69  Tex.  277;  5  Am.  St.  Rep.  45. 

Damages  for  Personal  Injury,  What  is  thb  Measuke  of.  —  The  age, 
the  condition,  the  capacity  of  earning  money,  and  the  expectation  of  life 
should  all  be  taken  into  consideration  in  admesisnring  the  damages  to  one 
who  has  sufifered  personal  injuries:  Louisville  etc.  R.  R.  Co.  v.  Starker,  86 
Tenn.  243;  G  Am.  St.  Rep.  840,  and  note  847.  So,  also,  should  be  taken 
into  consideration  the  nature  of  plaintiff's  business  and  the  value  of  his  per- 
sonal services:  Reeves  v.  Winn,  97  N.  C.  246;  2  Am.  St.  Rep.  287,  and  note 
289;  Clappv.  Minneapolis  etc.  R'y  Co.,  36  Minn.  6;  1  Am.  St.  Rep.  629,  and 
note  632;  see  also  extended  note  to  Rotoe  v.  Moses,  67  Am.  Dec.  562-568. 

Appellate  Practice  —  Harmless  Errors:  See  note  to  Blancliard  v.  Lake 
Shore  etc.  R.  R.  Co.,  126  111.  416;  ar^,  p.  630.  Where  incompetent  testi- 
mony is  received,  but  the  facts  sought  to  be  established  thereby  are  not  con- 
tradicted, and  the  cause  was  tried  upon  the  theory  that  such  facts  were  true, 
the  admission  of  such  evidence  is  a  harmless  error:  City  of  Kinsley  v.  Morse, 
40  Kan.  577.  Where  an  instruction  correctly  stating  the  law  applicable  to 
a  certain  cause  is  refused,  but  the  jury,  by  special  verdict,  find  all  the  facts 
against  the  theory  of  such  instruction  so  refused,  the  refusal  to  give  such 
instruction  was  a  harmless  error:  Id.;  Manufacturing  Co.  v.  Niduohon,  36 
Id.  577. 
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Practice  —  Special  Verdict  —  Inconsistent  Findings  —  Dikectino  Jury 
to  CoRREcr  Verdict —  Polling  Jurv.  — Court  may  decline  to  receive 
a  special  verdict  the  findings  of  which  are  inconsistent,  and  manifestly 
made  under  a  misapprehension  of  the  instructions,  and  after  explaining 
the  iustructions  previously  given,  direct  the  jury  to  retire  for  further 
consultation;  and  a  request  to  poll  the  jury  before  they  so  retire  i» 
premature,  and  may  bo  denied. 

Carrier  of  Passenger-s  —  Round-trip  Ticket  —  Accidental  Separation 
OF  Parts. — Round-trip  railroad  ticket,  punctured  for  the  purpose  of 
separation  into  two  parts,  and  having  on  the  going  part  the  words 
"Not  good  for  passage,"  on  a  line  with  the  words  "if  detached  "  on  the 
returning  part,  is  good  for  a  passage  where  the  parts  have  become  acci- 
dentally separated,  if  they  are  in  goo<l  faith  both  presented  to  the  samt 
conductor  on  tlie  going  trip. 
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Action  to  recover  damages  by  reason  of  an  alleged  wrong- 
ful expulsion  from  the  defendant's  train.  On  April  15,  1886, 
the  plaintiflF  purchased  of  the  defendant  at  its  depot  in  Elroy 
a  round-trop  ticket  from  Elroy  to  Wonewoc.  One  half  of  the 
ticket  was  white,  and  upon  that  half  were  the  words  and  fig- 
ures: "R.  T.  — Going.  Elroy  to  Wonewoc,  9-8-86,  2563. 
Not  good  for  passage."  The  other  half  of  the  ticket  was  red^ 
and  upon  that  were  the  words  and  figures:  "2563,  C.  &  N.  W. 
R'y.  R.  T.  — Returning.  Wonewoc  to  Elroy.  W.  A.  Thrall, 
Gen'l  Ticket  Agt.  if  detached."  The  words,  "  Not  good  for 
passage"  were  on  a  line  with  the  words  "if  detached."  Orv 
July  26,  1886,  the  plaintiff  boarded,  at  Elroj'^,  a  caboose  at- 
tached to  one  of  the  defendant's  freight  trains,  on  its  way  ta 
Wonewoc.  After  the  train  had  started  from  Elroy,  the  con- 
ductor in  charge  demanded  fare  of  the  plaintiflf,  who  there- 
upon tendered  the  conductor  the  above  ticket,  which  the^ 
conductor  declined  to  receive.  The  plaintiflf  refused  to  pay 
fare,  and  the  conductor  stopped  the  train,  caused  it  to  run 
back  to  Elroy  station,  and  compelled  the  plaintiflf  to  leave. 
The  evidence  was  conflicting  as  to  whether  the  plaintiff  pre- 
sented the  conductor  the  red  half  of  the  ticket  as  well  as  the 
white  half  when  he  first  demanded  fare,  or  not  until  after  the 
train  was  stopped,  and  also  as  to  some  of  the  facts  and  cir- 
cumstances attending  the  refusal  of  the  conductor  to  receive 
the  ticket,  the  refusal  of  the  plaintiff  to  pay  fire,  and  the 
ejecting  of  the  plaintiflf  from  the  train.  The  jury  returned  a 
special  verdict  to  the  effect,  —  (1)  that  the  plaintiff  had  the 
round-trip  ticket  from  Elroy  to  Wonewoc  and  return  given  in. 
evidence.  No.  2563,  on  July  26, 1886,  and  above  described;  (2) 
that  the  plaintiflf  on  that  day  entered  the  caboose  of  the  de- 
fendant's freight-train,  which  carried  passengers,  at  Elroy,  for 
the  purpose  of  being  carried  therein  from  Elroy  to  Wonewoc 
on  said  ticket;  (3,  4)  that  said  ticket  was  broken  apart  and 
separated  at  the  place  where  punctured  for  the  purpose  of 
separation,  before  it  was  offered  to  the  conductor  for  passage,^ 
(5,  6)  but  not  by  or  with  any  carelessness  or  negligence  of  or 
on  the  part  of  the  plaintiff;  (7)  that  when  the  conductor  first 
came  to  the  plaintiflf  to  collect  his  fare,  the  plaintiflf  produced 
and  exhibited  to  him  both  the  going  and  returning  part  of  said 
ticket,  (8)  and  not  the  going  part  only;  (9)  that  the  plaintiflf 
did  not  omit  to  produce  and  exhibit  to  the  conductor  both 
parts  of  said  ticket  until  after  the  conductor  had  stopped  the 
train  to  back  up  to  Elroy;  (10)  that  the  plaintiflf  left  the  traia 
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by  order  of  the  conductor;  (11)  that  the  conductor  refused 
to  carry  the  plaintiff  on  said  ticket,  because  it  was  not  a  good 
and  valid  ticket,  (12)  through  an  unintentional  mistake  on 
his  part  as  to  its  validity;  (13)  that  the  plaintiff  still  holds 
said  ticket,  and  both  parts  thereof,  without  having  offered  to 
return  them  to  the  defendant;  (14)  that  the  conductor  called 
the  plaintiff  a  liar  before  the  plaintiff  called  him  a  liar;  (15) 
that  the  plaintiff's  damages  are  assessed  at  $300;  (16)  that 
in  estimating  such  damages  they  gave  him  $299.54  for  injury 
to  his  feelings.  Thereupon  the  court  ordered  judgment  for 
the  plaintiff  upon  said  special  verdict  for  the  sum  of  $299.60, 
being  the  amount  of  damages  assessed  by  the  jury,  less  the 
sum  of  forty  cents  paid  for  the  ticket,  for  which  the  court  held 
that  the  plaintiff  was  not  entitled  to  recover  in  this  action. 
From  the  judgment  entered  thereupon  accordingly  the  defend- 
ant appeals 

Winkler,   Flanders,   Smith,   Bottum  and    VikUt  and  C.  H, 
Van  Alstine,  for  the  appellant 

F.  S.  Veeder,  Duane  Mowry,  and  B.  G.  Smith,  for  the  re- 
spondent. 

Cassoday,  J.  When  the  jury  first  announced  their  verdict, 
the  answer  to  the  fifteenth  question  was  three  hundred  dollars, 
and  the  answer  to  the  sixteenth  question  was,  in  effect,  noth- 
ing, instead  of  the  amounts  above  stated.  The  court  there- 
upon intimated  to  the  jury  that  such  findings  were  inconsistent 
with  themselves;  that  the  jury  had  failed  to  observe  the  in- 
structions of  the  court;  that  by  reason  thereof  they  were  at 
liberty  to  go  to  their  room  for  further  consultation;  that  if 
they  meant  to  answer  as  they  had  indicated,  then,  when  they 
came  in,  they  should  say  so.  Thereupon  the  counsel  for  the 
defendant  asked  to  have  the  jury  polled,  to  see  if  that  was  in 
fact  their  verdict;  but  the  court  declined,  for  the  time  being, 
to  receive  such  verdict,  until  the  jury  should  go  to  their  room 
for  consultation.  Tlie  court  thereupon  indicated  the  nature 
of  some  of  the  instructions  which  had  previously  been  given 
to  them;  tliat  no  opinion  had  been  intimated  to  them  as  to 
whether  they  should  find  anything  for  injury  to  feelings  or 
not;  that  that  question  was  left  entirely  to  them.  The  de- 
fendant's counsel  thereupon  requested  the  court  to  receive  and 
record  such  verdict,  which  was  refused,  and  the  jury  there- 
upon retired  for  further  consultation.  Upon  returning  into 
court,  they   answered   the   fifteenth  qu'^stion,  forty-six  cents. 
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and  the  sixteenth,  three  hundred  dollars;  and  thereupon  the 
court,  for  the  same  reasons,  again  refused  to  receive  said  ver- 
dict, and  ordered  the  jury  to  again  retire  for  further  consulta- 
tion, which  they  did;  and  thereupon  they  again  returned  inta 
court  with  the  verdict  complete  and  substantially  as  found  in 
the  above  statement  of  facts;  and  the  same  was  thereupon 
received  by  the  court,  and  entered  of  record.  The  jury  had 
been  told  in  the  general  charge,  in  eflFect,  that  if  they  found 
for  the  plaintiff,  and  that  he  was  entitled  to  damages  for  in- 
jury to  his  feelings,  then  in  answering  the  fifteenth  question 
they  should  state  the  total  amount  of  damages  allowed,  as  for 
loss  of  time,  which  should  be  "simply  nominal,  —  six  cents "^ 
and  damages  for  injury  to  his  feelings,  and  the  amount  he 
paid  for  the  ticket,  in  one  general  sum;  and  then,  in  answer 
to  the  sixteenth  question,  that  they  should  "state  what  dam- 
ages," if  any,  "he  suflFered  for  injury  to  his  feelings."  It  i& 
manifest  that  the  jury  misapprehended  these  instructions  until 
their  last  consultation.  The  learned  trial  judge  scrupulously 
avoided  anything  like  dictation  as  to  whether  the  jury  should 
find  in  favor  of  the  one  party  or  the  other  upon  any  of  those 
items,  but  merely  insisted  upon  having  the  questions  sub- 
mitted determined  by  the  jury  with  a  correct  understanding 
of  the  instructions  which  had  been  given  to  them  on  that  sub- 
ject. Such  action  was  manifestly  within  the  province  of  the 
court:  Fick  v.  Mulholland,  48  Wis.  419;  State  ex  rel.  White 
Oak  Springs  v.  Clementson,  69  Id.  628;  McMahan  v.  McMahan, 
53  Am.  Dec.  482;  State  v.  Overton,  61  Id.  671;  Work  of  the 
Advocate,  676,  and  cases  there  cited.  The  request  to  poll  the 
jury  was  before  the  verdict  was  thus  perfected,  and  hence,  as  a 
peremptory  right,  was  premature. 

The  several  findings  of  the  jury  are  all  supported  by  the 
evidence.  A  railway  company  may,  undoubtedly,  make  rea- 
sonable regulations  for  the  safe  and,  orderly  conduct  of  its 
business,  and  to  protect  itself  against  impositions:  Plott  v. 
Chicago  etc.  R.  R.  Co.,  63  Wis.  511;  Mosher  v.  St.  Louis  etc. 
R.  R.  Co.,  127  U.  S.  390;  2  Am.  &  Eng.  Ency.  of  Law,  759. 
But  this  does  not  authorize  such  company,  under  the  guise  of 
regulations,  to  abridge  or  impair  a  passenger's  statutory  or 
legal  rights.  The  statute  required  the  defendant,  upon  appli- 
cation "at  its  ticket-station"  in  Elroy,  and  payment  of  the 
price,  to  sell  to  the  plaintiff  "round-trip  tickets,  good  for  first- 
class  passengers,"  from  that  station  to  Wonewoc  and  return; 
R.  S.,  sec.  1803.     It  stands  confessed  that  the  defendant  did 


782  WiGHTMAN  V.  Chicago  etc.  R'y  Co.     [Wisconsin, 

no  sell  and  deliver  to  the  plaintiff  the  ticket  in  question  upon 
such  application,  payment,  and  purchase.  It  is,  moreover, 
confessed  that  such  ticket,  in  the  condition  it  was  at  the  time 
of  purchase,  entitled  the  plaintiff,  at  the  time  and  place  he 
^id,  to  board  the  train  in  question,  and  ride  thereon  to  Wone- 
woc,  and  thereafter  to  return  therefrom  to  Elroy  by  any  train 
stopping  at  those  stations  and  carrying  such  first-class  pas- 
sengers. The  only  defense  to  this  action  for  expelling  the 
plaintiff  from  the  train  is  the  fact,  as  found  by  the  jury,  that 
the  white  portion  of  the  ticket  was  broken  apart  and  separated 
from  the  red  portion,  without  any  carelessness  or  negligence 
of  or  on  the  part  of  the  plaintiff,  at  the  place  where  punctured 
for  that  purpose,  before  it  was  offered  to  the  conductor  for 
passage.  But  the  respective  parts  of  the  ticket  were  num- 
bered alike,  and  each  contained  the  letters  "R.  T.,"  —  the  one 
having  thereon,  "Going.  Elroy  to  Wonewoc";  and  the  other, 
"  Returning.  Wonewoc  to  Elroy."  The  jury,  moreover,  found 
that  both  parts  of  the  ticket  were  produced  by  the  plaintiff 
and  exhibited  to  thn  conductor  when  he  first  came  to  the  plain- 
tiff to  collect  his  fare,  and  that  the  plaintiff  still  held  both 
parts  of  the  ticket.  Manifestly  the  two  parts  of  the  ticket 
belonged  together,  and  had  formerly  been  attached  to  each 
other.  The  plaintiff  appears  to  have  been  unable  to  account 
for  their  separation,  except  that  he  had  carried  the  ticket  in 
his  pocket  for  some  months.  The  ticket  was  "  punctured  for 
the  purpose  of  separation";  and,  of  course,  with  the  expecta- 
tion that  it  would  be  separated  when  first  used.  It  is  claimed, 
however,  that  the  words  "  Not  good  for  passage,"  on  the  going 
part  of  the  ticket,  and  the  words  "  if  detached,"  on  the  re- 
turning part  of  the  ticket,  were,  together,  in  effect,  a  stipula- 
tion that  the  ticket  should  be  deemed  forfeited  if  such  parts 
should  be  separated  by  any  other  person  than  the  conductor. 
But  such  are  not  the  words  of  the  contract,  and  if  such  is  to 
be  deemed  its  legal  effect,  then  it  is  because  such  stipulation 
is  to  be  implied  from  the  words  employed.  Had  the  going 
part  of  the  ticket  alone  been  presented  to  the  conductor,  there 
might  have  been  some  force  in  the  argument;  for  to  allow  that 
part  alone  to  be  used,  unaccompanied  by  the  other  part,  would 
have  the  effect  to  convert  this  ''round-trip  ticket"  into  two 
separate  single-trip  tickets,  to  be  used  promiscuously.  That 
would  permit  the  returning  part  to  be  used  before  the  going 
part,  and  hence  give  to  the  holder  a  right  not  secured  l)y  the 
statute.      The   words   "Not  good  for  passage — if  detached" 
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would  seem  to  have  been  so  placed  upon  the  ticket  to  preveni 
imposition  by  a  separation  of  the  parts,  and  the  use  of  each 
as  a  single-trip  ticket.  But  where  such  parts  of  the  ticket 
become  separated  by  such  inadvertence,  and  are  then  in  good 
faith  both  presented  together  and  at  the  same  time  to  the  same 
conductor  on  the  going  trip,  the  purpose  of  such  words  would 
eeem  to  be  as  fully  attained  as  though  the  two  parts  of  the 
ticket  had  not  previously  been  separated.  In  other  words,  the 
presentation  to  the  conductor  of  the  two  parts  of  the  ticket, 
under  the  circumstances  found,  is  the  same,  in  legal  effect,  as 
though  such  parts  had  not  been  detached  when  so  presented. 

It  is  to  be  remembered  that  the  ticket  was  the  mere  evi- 
dence of  the  contract  of  carriage,  and  that  such  evidence  con- 
sisted of  two  parts  designed  for  separation.  To  imply  such 
forfeiture  of  the  contract  from  such  mere  inadvertent  separa- 
tion, under  the  circumstances  found,  when  no  word,  letter,  or 
figure  on  either  part  of  the  ticket  was  thereby  obliterated,  and 
when  no  perceivable  injury  to  the  defendant  could  result 
therefrom,  would  be  to  destroy  a  statutory  right  upon  the 
merest  technicality,  and  in  the  absence  of  a  clearly  expressed 
stipulation  to  that  effect.  Even  a  strict  literalism  is  not  to  be 
60  rigidly  enforced  as  to  defeat  the  manifest  purpose  of  a  con- 
tract under  a  statute.  Whether  a  different  rule  should  pre- 
vail where  the  passenger  willfully,  and  against  the  protest  of 
the  conductor,  separates  the  coupons  or  parts  of  a  ticket,  as  in 
some  of  the  cases  cited,  need  not  be  here  considered. 

It  follows  that,  upon  the  facts  found,  we  must  hold  the  de- 
fendant liable.  Upon  the  whole  record,  and  the  repeated 
rulings  of  this  court,  we  cannot  say  that  the  damages  are  ex- 
cessive. 

The  judgment  of  the  circuit  court  is  aflfirmed. 


Special  Verdicts.  —  If  tue  Findings  of  the  Jury  are  Contradic- 
tory, No  Judgment  can  bo  rendered  on  the  verdict,  and  if  a  judgment  ia 
entered  upon  such  a  verdict,  a  new  trial  will  be  ordered:  Porter  v.  Western 
N.  G.  li.  R.  Co.,  97  N.  C.  GG;  1  Am.  St.  Rep.  272;  Wood  v.  McOuire,  17  Ga. 
361;  G3  Am.  Dec.  246.  Where  the  evidence  ia  insufficient  to  enable  the  jury 
to  answer  special  interrogatories  in  the  affirmative,  negative  answers  should 
bo  given  in  clear  and  concise  language,  and  where  such  answers  are  so  un- 
certain and  evasive  tliat  it  cannot  be  determined  whether  they  accord  or  con- 
flict with  the  general  verdict,  they  will  not  be  allowed  to  stand:  Fish  v. 
Chicago  etc.  R'y  Co.,  74  Iowa,  424.  The  answer  by  a  jury  ot  "don't  know," 
to  special  questions  submitted  to  them,  wlien  the  evidence  is  amply  sufficient 
to  arrive  at  more  definite  answers,  is  error:  Atchison  etc.  R.  R.  Co.  v.  Cone,  37 
Kan.  567.    A  special  verdict  that  defendant  had  borrowed  a  certain  sum,  and 
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a  general  venlict  for  a  larger  sum,  are  not  conflicting  when  the  difference  i* 
merely  the  interest  on  the  amount  borrowed:  Miles  v.  Wikel,  74  Iowa,  712. 

JuKY.  —  The  Riairr  to  Toll  thk  Juby  is,  a3  a  General  Rule,  unde- 
niable, and  a  refusal  of  such  right  by  the  court  is  error  for  which  a  judgment 
would  bo  reversed:  James  v.  State,  55  Miss.  57;  30  Am.  Rep.  496;  Norvell  v. 
Deval,  60  Mo.  272;  11  Am.  Rep.  413. 
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PiRK  InSCRaNCE  —  MOBTOAGEK  TaKINO  OUT  POLICT  —  STIPULATION  AGAINST 

Additional  Insueance  —  Additional  Insurance  Obtained  by  One 
MoRTOAOOR.  —  Mortgagee  is  bound  by  the  stipulations  of  a  policy,  so 
that  the  policy  will  be  defeated  by  subsequent  unauthorized  insurance, 
although  obtained  by  and  insuring  the  interest  of  one  of  the  mortgagors 
only,  where  the  mortgage  provided  that  if  the  mortgagors  failed  to  in- 
sure the  property,  the  mortgagee  might  insure  the  same,  the  expense 
thereof  being  added  to  the  mortgage  debt,  and  the  mortgagee  applied  for 
insurance  on  the  property  to  secure  his  interest  therein,  and  a  policy  was 
issued  running  to  the  mortgagors,  but  providing  that  the  loss,  if  any, 
should  be  jmyable  to  the  mortgagee,  and  containing  a  stipulation  avoid- 
ing the  policy  if  the  insured  obtained  additional  insurance  without  con- 
sent of  the  company,  and  the  mortgagee  paid  the  premium,  and  retained 
the  policy,  without  objection,  for  nearly  a  year  before  the  property  wa» 
burned. 

Action  on  a  policy  of  fire  insurance  The  plaintiff  held  a 
mortgage  on  certain  real  estate  of  M.  A.  York  &  Co.,  a  firm 
consisting  of  Mrs.  M.  A.  York  and  her  husband,  Solomon,  to 
secure  an  indebtedness  of  two  thousand  dollars,  which  siill  re- 
mains unpaid.  The  mortgage  contained  a  covenant  by  the 
mortgagors  to  keep  the  buildings  on  the  mortgaged  premises 
insured  for  at  least  two  thousand  five  hundred  dollars,  and  to 
assign  the  policies  to  the  plaintifif  as  collateral  security  for  the 
mortgage  debt,  and  in  default  thereof,  the  plaintifi"  was  author- 
ized to  effect  such  insurance,  the  costs  and  expenses  of  which 
to  be  added  to  and  become  a  part  of  the  mortgage  debt.  The 
mortgagors  having  failed  to  obtain  such  insurance,  the  plain- 
tifif, on  September  7,  1883,  procured  from  the  defendant  the 
policy  in  suit,  which  insured  M.  A.  York  &  Co.  against  loss  or 
damage  by  fire  for  one  year,  in  the  sum  of  one  thousand  dol- 
lars, and  contained  a  stipulation  that  the  policy  should  be 
void  if  the  insured  should  obtain  any  other  insurance  on  the 
property,  or  any  part  thereof,  without  the  consent  of  the  com- 
pany.  It  permitted  two  thousand  dollars  concurrent  insurance, 
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and  provided  that  the  "  loss,  if  any,  under  this  policy,  payable 
to  J.  D.  Gillett,  Esq.,  as  his  interest  may  appear."  In  March, 
1884,  Mrs.  York,  without  the  consent  of  the  defendant,  pro- 
cured further  insurance,  on  substantially  the  same  property, 
in  several  other  insurance  companies,  amounting  in  the  aggre- 
gate to  four  thousand  dollars.  On  August  16,  1884,  the  prop- 
erty was  destroyed  by  fire.  The  defendant  refused  to  pay  the 
insurance,  and  the  plaintiff  brought  this  action.  The  jury 
were  directed  to  return  a  verdict  for  the  defendant,  which 
they  accordingly  did.  A  motion  for  a  new  trial  was  denied, 
and  judgment  entered  for  the  defendant  pursuant  to  the  ver- 
dict. The  plaintiff  appeals  from  this  judgment.  Further 
facts  are  stated  in  the  opinion. 

Silverthorn,  Hurley,  Ryan,  and  Jones,  for  the  appellant. 

Cate,  Jones,  and  Sanborn,  for  the  respondent. 

Lyon,  J.  To  strengthen  his  security  for  the  mortgage  debt 
by  an  insurance  upon  the  mortgaged  property,  two  methods 
were  open  to  the  plaintiff.  He  might  have  taken  a  policy 
directly  to  himself,  insuring  his  mortgage  interest  alone,  if  he 
could  find  an  insurer  willing  to  issue  such  a  policy;  or  he 
could  obtain  a  policy  running  to  the  mortgagors,  stipulating 
that  the  loss,  if  any,  should  be  paid  to  him  as  his  interest 
should  appear.  Perhaps  such  a  policy  would  not  be  an  in- 
surance of  the  mortgage  interest,  as  such,  but  probably  would 
cover  such  interest.  Either  mode  would  protect  the  plaintiff's 
security  under  his  mortgage,  but  with  this  difference:  had  the 
policy  run  to  himself  alone,  insuring  only  his  mortgage  inter- 
est, it  would  not  be  defeated  by  an  unauthorized  insurance 
upon  the  same  property,  obtained  by  the  mortgagors,  while  a 
policy  running  to  the  mortgagors,  insuring  the  property  gen- 
erally (as  in  the  present  case),  would  be  defeated  by  such 
unauthorized  insurance. 

The  plaintiff  did  not  stipulate  with  the  agent  of  the  defend- 
ant company,  Mr.  Huntington,  for  a  policy  to  himself,  insur- 
ing only  his  mortgage  interest.  The  only  testimony  on  the 
subject  was  given  by  the  plaintiff  himself,  and  is  as  follows: 
"  I  applied  to  Mr.  Huntington  for  the  insurance  on  this  prop- 
erty after  the  mortgage  was  executed.  I  received  this  policy 
upon  the  application."  In  answer  to  the  question  by  his  own 
counsel,  "At  the  time  when  you  applied  to  Mr.  Huntington 
for  this  insurance,  did  you  state  to  him  what  interest  you  had 
in  the  property?"  he  further  testified:  "I  think  I  did  tell  him 
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that  I  had  a  mortgage  on  the  property,  and  wanted  to  insure 
my  interest  in  it."  Ho  further  testified  that  he  paid  the  pre- 
rniura  for  such  insurance.  Thus  it  is  undisputed  that  the 
plaintiff  applied  for  an  insurance  upon  the  mortgaged  property 
to  secure  his  interest  therein  under  his  mortgage,  without  any 
agreement  or  reservation  as  to  its  form  or  the  stipulations  it 
ehould  contain.  The  agent  issued  the  policy  in  suit  upon 
such  application,  which  gives  the  plaintiff  the  security  he 
<3esired.  The  plaintiff  accepted  it  as  a  compliance  with  liis 
application,  and  held  it  nearly  a  year  before  the  property  was 
burned  without  making  any  objection  that  it  did  not  comply 
with  the  original  parol  contract  for  the  insurance.  We  think 
it  too  late  for  the  plaintiff  to  be  now  heard  to  allege  that  the 
policy  does  not  contain  the  terms  of  the  contract  of  insurance 
■which  the  parties  made,  even  did  the  testimony  tend  to  show 
(which  it  does  not)  that  a  parol  agreement  was  in  fact  made 
to  the  effect  that  the  policy  should  issue  to  the  plaintiff,  in- 
suring his  mortgage  interest  alone. 

Much  weight  is  given  in  the  argument  of  counsel  for  the 
plaintiff  to  the  fact  that  the  plaintiff  paid  the  premium  for  the 
.nsurance.  But  this  fact  must  be  considered  in  connection 
vnth  the  covenant  in  the  mortgage  that  the  mortgagors  should 
insure  the  property,  and  failing  to  do  so,  that  the  plaintiff 
might  insure  the  same,  and  that  the  expense  thereof  should 
be  added  to  and  constitute  a  part  of  the  mortgage  debt.  So 
when  the  plaintiff  says  he  paid  the  premium  for  the  insuriince, 
the  effect  of  his  testimony  is,  that  he  thereby  increased  the 
mortgage  debt  by  the  sum  so  paid.  Moreover,  the  above  cove- 
nant clearly  contemplates  an  insurance  of  the  mortgagors'  in- 
terest in  the  property,  which  could  only  be  effected  by  a  policy 
running  to  them.  The  covenant  is  ample  authority  to  the 
plaintiff  to  insure  the  property  in  their  names. 

Having  thus  determined  that  the  plaintiff  is  bound  by  the 
stipulations  in  the  policy  in  suit,  it  necessarily  results  that 
the  obtaining  by  the  mortgagors  of  any  unauthorized  insur- 
ance on  the  same  property  invalidates  the  policy,  under  the 
stipulation  therein  against  additional  insurance  without  the 
consent  of  the  defendant  couipany.  Has  this  stipulation  been 
violated?  Mrs.  York,  one  of  the  owners  of  the  property,  ob- 
tained policies  in  her  name  alone,  in  March,  1884,  on  substan- 
tially the  same  property,  for  four  thousand  dollars,  without 
the  consent  or  knowledge  of  the  defendant  company.  Noth- 
ing appears  adverse  to  the  validity  of  such  additional  insur- 
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ance.  The  policy  in  suit  permitted  concurrent  insurance  to 
the  amount  of  two  thousand  dollars  only.  Had  this  insur- 
ance been  effected  by  M.  A.  York  &  Co.,  it  would  doubtless 
have  defeated  the  policy.  It  may  be  conceded  that  these 
policies  for  four  thousand  dollars  insure  only  the  interest  of 
Mrs.  York  in  the  insured  property,  which,  presumably,  is  one 
half  thereof. 

It  is  maintained  by  counsel  for  plaintiff  that,  because  the 
policies  were  obtained  by  and  issued  to  Mrs.  York  alone,  the 
four-thousand-dollar  insurance  is  not  a  breach  of  the  stipula- 
tion against  other  insurance.  The  rule  invoked  to  support 
this  proposition  is  thus  laid  down  in  2  Wood  on  Insurance, 
section  377:  "In  order  to  amount  to  other  insurance,  the  in- 
terests covered  by  the  policies  must  be  identical."  We  think 
such  interests  are  identical  in  the  present  case.  The  policy 
in  suit  insures  the  interest  of  Mrs.  York  in  the  insured  prop- 
erty, and  the  additional  policies  issued  to  her  insure  the  same 
interest.  We  find  no  established  rule  that  because  Solomon 
York's  interest  in  the  property  was  insured  by  the  policy  in 
suit,  and  not  by  the  four-thousand-dollar  policies,  the  latter 
policies  do  not  constitute  double  insurance.  In  Continental 
Ins.  Co.  V.  Hulman,  92  111.  145,  34  Am.  Rep.  122,  it  was  held 
that  an  unauthorized  insurance  by  the  wife  was  a  breach  of  a 
stipulation  against  other  insurance  in  a  former  policy  on  the 
same  property,  issued  to  her  and  her  husband.  Such  we 
think  the  law.  Several  distinctions  between  the  Illinois  case 
and  the  one  under  consideration  are  noted  by  counsel,  some 
of  which  are  real  and  some  are  not;  but  we  think  these  do 
not  affect  the  applicability  of  the  rule  there  laid  down  to  this 
case. 

The  case  of  Westchester  Fire  Ins.  Co.  v.  Foster,  90  111.  121, 
is  relied  upon  as  holding  a  different  rule.  The  case  is  this: 
Foster  held  a  mortgage  on  certain  property,  executed  by  B. 
He  obtained  an  insurance  upon  the  property,  paid  the  pre- 
mium, and,  without  the  knowledge  or  authority  of  B.,  took  a 
policy  in  their  joint  names,  the  policy  containing  the  usual 
stipulation  as  regards  other  insurance.  B.  had  obtained  an- 
other insurance,  in  violation  of  the  stipulation.  The  court 
held  that,  under  the  circumstances,  the  insurance  was  solely 
for  F.'s  benefit,  and  that  the  policy  was  not  invalidated  by 
such  act  of  B.  The  difference  between  the  two  cases  is,  the 
policy  in  the  Illinois  case  ran  to  Foster,  the  mortgagee,  and 
in  legal  effect,  as  the  court  held,  to  him  alone;  while  here  the 
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policy  runs  to  the  mortgagors  alone.  This  difference  is  radical 
and  controlling,  and  calls  for  the  application  in  this  case  of  a 
different  rule  of  law. 

Another  case  much  relied  upon  by  counsel  for  the  plaintiff 
may  properly  bo  noticed  in  this  connection.  It  is  that  of  Pit- 
ney V.  Qlen^a  Falls  Ins.  Co.,  65  N.  Y.  6.  Norman  and  George 
N.  Pitney  were  joint  owners  of  the  insured  property,  which 
was  a  quantity  of  wool.  Norman  obtained  a  policy  in  his  own 
name.  Afterwards  he  told  the  agent  that  he  had  forgotten  to 
mention  the  interest  of  George  and  his  intention  to  have  that 
interest  insured.  The  agent  attempted  to  accomplish  that 
purpose  by  inserting  in  the  policy  these  words:  "In  case  of 
loss,  if  any,  one  half  payable  to  George  N.  Pitney,  as  his  in- 
terest may  appear."  Under  these  circumstances,  it  was  held 
that  the  interest  of  George  N.  in  the  wool  was  covered  by  the 
policy.  That  case  does  not  hold  that  a  breach  of  a  covenant 
against  further  insurance  would  not  have  resulted  had  either 
of  the  owners  of  the  wool  insured  his  interest  therein  in  his 
own  name  without  the  consent  of  the  company.  Hence  the 
case  is  not  in  point  here.  That  case  was  decided  by  a  bare 
majority  of  the  commission  of  appeals,  Lott,  C.  C,  and  Earl» 
C,  dissenting.  We  should  hesitate  to  indorse  all  the  doctrines 
there  asserted  without  further  examination. 

We  conclude  that  the  policy  in  suit  was  invalidated  by  the 
iinauthorized  insurance  obtained  by  Mrs.  York,  and  hence  that 
the  court  properly  directed  a  verdict  for  the  defendant. 

The  judgment  of  the  circuit  court  is  affirmed. 

.FiBK    iNStTRANOE  —  MoBTQAOOR    AND    MORTOAOKB — C!ONDinON  AOAINST 

Othkb  Insurance.  —  Where  a  hasband  and  wife  mortgaged  the  wife's  prem- 
iaes,  and  got  an  insurance  policy  thereon  payable  to  the  mortgagee,  as  his 
interest  might  appear,  and  the  policy  was  conditioned  to  be  void  in  case  of 
sabsequeut  insurance,  whether  valid  or  not,  without  consent  written  on  the 
policy,  and  the  wife  alone  procured  another  insurance  in  her  own  name,  the 
first  insurance  was  avoided  by  the  second:  Continental  Ina.  Co.  v.  Hulman,  92 
lU.  145;  34  Am.  Rep.  122. 
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Criminal  Law  —  Prostittttion  —  Evidencb  —  Aqk  of  Girl — Mother's 
Testimony.  —  Testimony  of  the  mother  is  the  best  evidence  as  to  the 
age  of  her  child,  in  a  criminal  prosecution  against  a  person  for  inducing 
or  knowingly  suffering  a  girl  under  the  age  of  twenty-one  years  to  resort 
to  or  be  in  or  upon  her  premises  for  the  purpose  of  being  unlawfully  and 
carnally  known. 

Id.  — Jury  may  Determine  from  Girl's  Personal  Appearance  whether 
Defendant  Knew  She  was  under  Age  of  Twenty-one. — Court 
may  properly  allow  the  jury  to  determine  from  the  jiirl's  personal  ap- 
pearance, or  from  view  only,  whether  the  defendant  knew  that  she  was 
under  the  age  of  twenty-one  at  the  time  the  girl  was  suffered  to  resort 
to  the  defendant's  premises  for  the  purpose  of  prostitution,  where  the 
evidence  showed  that  the  girl  was  under  the  age  of  sixteen,  in  a  crim- 
inal prosecution  under  a  statute  against  a  person  for  inducing  or  know- 
ingly suffering  a  girl  under  the  age  of  twenty-one  years  to  resort  to  or 
be  in  or  upon  her  premises  for  the  purpose  of  being  unlawfully  and 
carnally  known. 

Information  against  Ida  Hermann.  The  opinion  stateB 
the  facts. 

J.  C.  McKenney,  for  the  plaintiff  in  error 

C.  E.  Eastabrook,  attorney-general,  and  L.  K.  Luse,  assistant 
attorney-general,  for  the  state. 

Orton,  J.  The  information  is  under  section  4,  chapter  214, 
Laws  of  1887,  which  provides  that  "any  person,  being  the 
owner  of  any  premises,  or  having  or  assisting  in  the  manage- 
ment or  control  thereof,  who  induces  or  knowingly  suffers  any 
girl  under  the  age  of  twenty-one  years  to  resort  to  or  be  in  or 
upon  the  premises  for  the  purpose  of  being  unlawfully  and 
carnally  known  by  any  person  or  persons,  shall  be  punished 
by  imprisonment  in  the  state  prison  not  exceeding  three  years 
nor  less  than  one  year."  The  information  charges  both  that 
the  defendant  "did  induce  and  knowingly  suffer  one  Bertha 
Priess  to  resort  to  and  be  in  or  upon  the  premises,"  etc.  The 
defendant  was  convicted  and  sentenced,  after  a  motion  by  her 
counsel  to  discharge  her  for  want  of  evidence  that  she  knew 
that  Bertha  Priess  was  under  the  age  of  twenty-one  years 
when  she  so  suffered  her  to  resort  to  or  be  in  or  upon  her 
premises  for  such  purpose. 

Ottillie  Priess,  the  mother  of  Bertha,  as  a  witness,  was  asked 
by  the  district  attorney,  "  What  is  the  age  of  Bertha?  "  This 
was  objected  to  by  the  defendant's  counsel,  and  the  witness 
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stated  that  she  had  or  kept  a  baptismal  certificate.  It  was 
contended  that  such  family  record  was  the  best  evidence  of 
her  age.  We  have  no  statute  that  makes  such  record  evi- 
dence, and  section  4160  of  the  Revised  Statutes  makes  the 
registration  of  birds  in  the  register's  office  only  presumptive 
evidence  thereof.  In  both  cases,  the  evidence  would  be  merely 
hearsay  or  secondary,  at  best.  It  certainly  could  not  super- 
sede the  testimony  of  the  mother  of  the  exact  age  of  her  child. 
No  evidence  could  possibly  be  better  or  more  reliable. 

The  court,  by  proper  instructions,  allowed  the  jury  to  de- 
termine the  question  whether  the  defendant  knew  that  Bertha 
was  under  the  age  of  twenty-one  years  when  she  so  suffered 
her  to  resort  to  her  premises  for  such  purposes,  from  her  per- 
sonal appearance,  or  from  view  only,  and  this  was  e'xcepted 
to.  The  mother  had  testified  that  Bertha  was  born  on  the 
thirteenth  day  of  March,  1872.  The  information  was  filed 
February  14,  1888,  and  charged  the  off'ense  witli  having  been 
committed  on  the  tenth  day  of  January  previously;  and  the 
trial  was  had  about  the  seventeenth  day  of  February,  so  that 
Bertha,  at  the  time,  was  under  the  age  of  si.xtcen  years. 
Where,  as  in  this  case,  the  girl  is  so  far  under  the  age  of 
twenty-one  years,  and  just  above  the  age  of  childhood  and 
puberty,  a  woman  of  experience  in  the  observation  of  girls 
would  most  certainly  know  that  she|was  under  the  age  of  twent}'- 
one  years.  There  are  appearances  of  development  and  nia- 
turit}',  or  of  their  absence,  which  such  a  woman,  or  any  woman, 
could  not  mistake.  Sixteen  is  the  first  stage  and  tender  age 
of  womanhood.  I  know  of  no  good  reason  why  the  personal 
appearance  of  this  young  girl,  on  view  in  presence  of  the  jury, 
was  not  very  satisfactory  evidence  that  the  defendant  knew 
that  she  was  under  the  age  of  twenty-one  3'ears.  In  cases 
where  the  girl  is  much  nearer  the  age  of  twenty-one,  such  evi- 
dence would  be  more  unreliable  as  a  matter  of  course.  Each 
case  must  be  tried  upon  its  own  facts.  Our  statute,  even  in 
criminal  cases,  sanctions  evidence  obtained  by  view.  If  the 
subject  of  the  scienter  in  this  case  had  been  that  Bertha  was  a 
girl,  as  well  as  under  the  age  of  twenty-one  years,  and  the 
question  had  been  whether  the  defendant  knew  her  to  be  a 
girl,  her  appearance  alone  would  be  satisfactory,  without  ques- 
tion. The  evidence  in  this  case,  in  a  degree,  is  very  much  of 
the  same  character.  The  learned  attorney-genernl  has  fur- 
nished the  court  with  authorities  which  sanction  this  kind  of 
evidence.     Tlie  cases  of  State  v.  Arnokl.  13  Ired.  184,  and 
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State  V.  McNair,  93  N.  C.  628,  are  much  in  point.  The  fol- 
lowing cases  are  authority  by  analogy:  Garvin  v.  State,  52 
Miss.  207;  Warlich  v.  White,  76  N.  C.  175;  People  v.  Gonzalezy 
35  N.  Y.  49;  People  v.  Muller,  32  Hun,  209;  King  v.  New  York 
Cent.  &  Hudson  River  R.  R.  Co.,  72  N.  Y.  607;  Gaunt  v.  State^ 
38  Alb.  L.  J.  103;  50  N.  J.  L.  490;  Clark  v.  Bradstreet,  3» 
Alb.  L.  J.  287;  80  Me.  454. 

The  record  makes  the  court  say,  in  instructing  the  jury^ 
that  "this  girl  is  so  near  the  age  of  twenty-one  years,  and  her 
size  is  such,  it  would  seem  to  make  out  a  case  similar  to  the 
one  I  have  suggested.  This  must  be  a  mistake  in  the  record, 
or  else  it  was  a  slip  of  the  tongue  or  of  the  pen,  or  something 
is  left  out  explanatory  of  it.  But  as  it  is,  it  is  favorable  to 
the  defendant,  and  she  cannot  complain. 

The  judgment  of  the  municipal  court  is  affirmed. 


Crimimal  Evidence. — In  No  Case  should  Evidence  bb  Excluded  ow 
Any  Fact  ok  Circumstance  Connected  with  the  principal  transaction, 
from  which  an  inference  as  to  the  truth  of  a  disputed  fact  can  reasonably  be 
made,  especially  when  it  is  necessary  to  show  a  particular  intent  in  a  party 
as  an  essential  ingredient  of  the  crime  with  which  he  is  charged:  Common-^ 
wealth  V.  Jeffries,  7  Allen,  548;  82  Am.  Dec.  712. 
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CoUMON  Carrier  —  Shipping-receipt  —  Through-contract  —  Custom.  — 
Through-contract  is  created  by  a  shipping-receipt  in  the  following  form, 
and  parol  evidence  is  inadmissible  to  show  a  custom  limiting  its  eflfect 

as  such:  "Milwaukee,  ,  1S8-.  — Shipped  by  Roundy,  Peckham,  & 

Co.  the  following  articles,  in  good  order,  to  be  delivered  in  like  good  or- 
der, as  addressed,  without  unnecessary  delay.  —  Consigned  to  Hansen 
&  Kirsh,  Onekama,  Mich.";  on  the  face  of  which  the  carrier's  agent 
stamped  and  wrote:  "F.  &  P.  M.  R.  R.  Co.  — Rec'd.  Nov.  2^ 
1887.  — By  agent.  P.,  Milwaukee." 

Id. —  Agency — Proof  of  Authority  of  Agent  to  Make  Through-con- 
tract. —  Express  authority  of  the  agent  of  a  common  carrier  to  give  a 
receipt  for  goods,  creating  a  through-contract,  need  not  be  proved,  when> 
he  acted  as  such  in  the  proper  place  for  receiving  goods  for  the  carrier, 
and  was  in  possession  of  the  carrier's  stamp  to  be  used  on  such  receipts, 
and  the  carrier  took  possession  of  the  goods  and  caused  them  to  be 
shipped,  presumably  with  knowledge  of  the  receipt. 

Action  by  Hansen  and  Kirsh  against  the  Flint  and  Pere 
Marquette  Railroad  Company  to  recover  the  value  of  certain 
goods  which  had  been  shipped  over  the  defendant's  line,  and 
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which  were  destroyed  by  fire.  There  wae  a  verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendant  appealed.  The  facts 
are  stated  in  the  opinion. 

Frank  M.  Hoyt,  for  the  appellant. 

Winkler^  Flanders,  Smith,  Bottum,  and  VUas,  for  the  re8pond-> 
ents. 

Orton,  J.  The  facts  are  substantially  as  follows:  Roundy, 
Peckham,  &  Co.,  merchants  of  the  city  of  Milwaukee,  on  No- 
vember 2,  1887,  upon  an  order  from  Hansen  and  Kirsh,  the 
respondents,  of  Onekama,  Michigan,  shipped  to  them  by  the 
appellant  company  a  large  bill  of  goods.  Roundy,  Peckham, 
&  Co.,  on  that  day,  sent  the  goods  to  the  warehouse  of  the  ap- 
pellant by  their  drayman,  and  received  in  return  the  following 

receipt:    "  Original.  —  Milwaukee, ,  188-.  —  Shipped  by 

Roundy,  Peckham,  &  Co.  the  following  articles,  in  good  order, 
to  be  delivered  in  like  good  order,  as  addressed,  without 
unnecessary  delay.  —  Consigned  to  Hansen  &  Kirsh,  One- 
kama, Mich.  —  Description  of  articles.  —  Weight."  Here 
follows  a  list  of  the  articles  shipped,  covering  four  sheets  of 
paper,  upon  each  of  which  is  the  same  heading  as  above,  and 
on  the  face  of  the  receipt,  and  on  each  page  or  sheet,  is 
stamped  by  the  agent  of  the  appellant  company  the  follow- 
ing: "F.  &  P.  M.  R.  R.  Co.  — Rec'd.  Nov.  2,  1887.  — By 
Agent —  Milwaukee."  On  the  face  of  the  stamp  is  written  the 
letter  "  P."  The  stamp  was  aflfixed  to  the  receipt  by  a  Mr. 
Pawlett,  the  agent  of  the  appellant  company,  on  that  day,  who 
wrote  the  letter  "  P."  thereon  as  his  initial  letter,  and  the 
stamp  used  by  him  was  the  one  customarily  used  by  the  agent 
for  such  purpose.  A  portion  only  of  the  goods  arrived  at 
Onekama,  their  destination,  the  remainder  having  been 
burned  or  damaged  at  Manistee,  Michigan,  by  fire.  The 
value  of  the  goods  so  lost  was  $651.74,  for  which,  and  interest 
of  $45.62,  making  a  total  of  $697.36,  the  jury  rendered  a  ver- 
dict for  the  plaintiffs  by  direction  of  the  court,  and  from  the 
judgment  thereon  this  appeal  is  taken. 

The  contention  of  the  learned  counsel  of  the  appellant  is, 
"that  the  defendant  was  entitled  to  show  that  its  route  and  line 
as  a  carrier  extended  no  farther  than  Manistee,  Michigan,  and 
that  said  goods  were  safely  carried  to  that  point,  and  deposited 
in  a  warehouse,  and  in  a  place  set  apart  for  the  use  of  the 
captain  and  proprietor  of  a  boat  called  Adriene,  which  plied 
between  Manistee  and  Onekama,  who  receipted  for  the  goods, 
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and  was  in  the  act  of  removing  them,  and  had  removed  a  part 
onto  his  boat,  when  the  warehouse  was  totally  destroyed  by 
fire,  and  the  goods  not  then  removed  were  destroyed  or  injured 
without  negligence  of  the  defendant;  and  that  the  defendant 
was  entitled  to  show  further  that  Roundy,  Peckham,  &  Co. 
well  understood  that  the  custom  was  between  the  defendant's 
line  and  such  connecting  carrier  that  such  connecting  carrier 
had  nothing  to  do  with  the  defendant's  line,  and  the  circum- 
stances connected  with  the  giving  of  the  receipt,  and  that  the 
agent,  Pawlett,  had  no  authority  to  make  a  through  bill  of 
lading  between  Milwaukee  and  Onekama.  This  evidence  was 
ruled  out  by  the  court,  and  proper  exceptions  taken.  The  ad- 
missibility of  this  evidence  depends  upon  the  legal  character 
of  the  receipt  as  being  a  full  and  perfect  contract  to  carry  the 
goods  through  the  entire  route,  or  otherwise.  If  the  receipt 
constitutes  a  through  bill  of  lading  of  the  goods  from  Mil- 
waukee to  Onekama,  then  it  could  not  be  contended  that  any 
parol  evidence  could  be  given  to  explain  or  vary  it,  and  what 
is  established  by  contract  cannot  be  changed  or  affected  by 
custom.  The  general  usage  of  a  railroad  company  in  respect 
to  forwarding  goods  marked  for  points  beyond  its  terminus 
will  be  deemed  to  enter  into  its  contract  of  transportation: 
Hooper  v.  Chicago  &  N.  W.  R'y  Co.,  27  Wis.  81;  9  Am.  Rep. 
439;  Wood  v.  Milwaukee  &  St.  Paul  Wy  Co.,  27  Wis.  541;  9  Am. 
Rep.  465.  Nor  could  it  be  contended  that  the  express  au- 
thority of  the  agent  must  be  proved  when  he  acted  as  such 
in  the  proper  place  for  receiving  goods  for  the  company,  and 
was  in  possession  of  the  company's  stamp  to  be  used  on  such 
receipts,  and  the  company  took  possession  of  the  goods  and 
caused  them  to  be  shipped  with  knowledge  of  the  receipt, 
which  it  must  be  presumed  the  company  had  before  they 
were  so  shipped.  No  other  proof  of  agency  is  necessary  than 
that  the  agent's  acts  justify  the  party  dealing  with  him  in 
believing  that  he  had  authority:  ICasson  v.  Noltncr,  43  Wis. 
646. 

The  sole  question,  therefore,  is.  Does  the  receipt  import  a 
full  and  complete  contract  to  carry  the  goods  to  their  destina- 
tion, or  such  a  contract  that  it  was  fully  performed  by  a  de- 
livery of  the  goods  to  the  connecting  carrier?  I  cannot  well 
see  how  a  receipt  or  bill  of  lading  could  be  drawn  to  make  a 
through-contract  if  this  receipt  does  not.  It  has  all  the 
usual  terms.  The  destination,  and  the  consignees  at  that 
place  are  named.     The   goods   are  "  shipped "   by    Roundy, 


794  Hansen  r.  Flint  etc.  R.  R.  Co.      [Wisconain, 

Peckham,  &  Co.,  "in  good  order,  to  be  delivered  in  like  good 
order,  as  addressed,  without  unnecessary  delay."  The  ad- 
dress is  "  Hansen  &  Kirsh,  Onekama,  Mich.,"  as  the  con- 
signees. Outside  of  the  stamp  upon  it,  it  is  more  like  a 
shipping  bill  or  bill  of  lading  than  a  mere  receipt.  The  goods 
are  not  received,  but  shipped,  by  Roundy,  Peckham,  &  Co. 
The  stamp  is  marked  "  Rec'd.  Nov.  2,  1887,  by  agent.  P.,  Mil- 
waukee." All  the  apt  words  to  make  a  perfect,  thorough- 
contract  are  used,  and  none  omitted.  Manistee,  as  the 
destination,  is  not  mentioned,  nor  is  it  found  in  the  contract 
anywhere,  for  any  purpose,  nor  is  it  known  from  the  receipt 
or  contract,  that  there  was  any  connecting  carrier  on  the  route, 
or  if  so,  what  one,  by  water,  from  Manistee.  The  respondents 
took  no  responsibility  of  carriage  beyond  Manistee,  but  the 
company  assumed  it  and  contracted  for  it.  Even  within  the 
rule  contended  for  by  the  learned  counsel  of  the  appellant, — 
which  is  claimed  to  be  the  general  rule  by  the  authorities, — 
*'  that  where  a  carrier  receives  goods  for  transportation  beyond 
his  own  lino  ho  is  not  responsible  for  any  loss  occurring  be- 
yond his  line,  unless  there  is  a  special  contract  or  some  usage 
of  business  which  shows  that  such  carrier  takes  the  goods  for 
the  whole  route,"  the  defendant  was  bound  to  carry  the  goods 
the  whole  route;  for  there  was  a  special  contract  to  that  effect, 
as  wo  have  seen.  In  Wahl  v.  IIoll,  26  Wis.  703,  the  bill  of 
lading,  or  "shipping-receipt"  as  it  is  called  in  the  opinion, 
had  the  same  apt  words:  '"To  be  delivered  in  good  order  and 
condition  as  when  received,  as  addressed  on  the  margin,  or  to 
his  or  their  consignees."  On  the  margin  was:  "Account  C. 
Wahl,  George  F.  Wilson,  Providence,  R.  I."  But  the  receipt 
in  that  case  had  also,  "  Care  A.  T.  Co.,  Buffalo,"  and,  "  By 
the  Commercial  Line  of  Propellers  from  Milwaukee  to  Buf- 
falo." These  words  were  held  to  mean  onl}'  that  the  line  of 
propellers  by  which  the  goods  were  shipped  ran  "  from  Mil- 
wau!:ee  to  Buffalo,"  and  "were  not  intended  to  define  the 
points  between  which  the  commercial  line  had  undertaken  to 
transport  the  goods";  and  it  was  held  that  the  proprietor  of 
the  Commercial  Line  contracted  to  carry  the  goods  to  Provi- 
dence, Rhode  Island.  In  that  case,  as  in  this,  there  was 
mixed  land  and  water  transportation  by  connecting  lines. 
The  shipping-receipt  or  bill  of  lading  in  the  present  case  is 
more  explicit,  definite,  and  complete,  as  a  through-contract, 
than  that  in  the  above  case,  and  there  is  no  mention  of  an  in- 
termediate point  at  the  termination  of  the  defendant's  line  to 
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break  the  continuity  between  Milwaukee  and  Onekama.  It 
is  very  clear  that  that  case  rules  this,  and  is  sufficient  author- 
ity for  holding  that  this  is  a  through-contract,  without  citing- 
other  authorities.  That  case  as  well  as  this  is  readily  distin- 
guishable from  Parmelee  v.  Western  Transp.  Co.,  26  Wis.  439,  as 
well  as  from  all  other  cases  in  which  the  end  of  the  route  was 
held  to  be  an  intermediate  point,  or  the  end  of  the  defendant's 
line.  We  think  that  the  court  was  warranted  in  directing  a 
verdict  for  the  plaintiffs. 

The  judgment  of  the  circuit  court  is  aflBrmed. 


Carriers. — Bills  of  Lading,  Conclttsiveness  of,  as  Evidencb  of  th» 
Contract  to  Carry:  Grace  v.  Adams,  100  Mass.  505;  97  Am.  Dec.  117,  and 
note;  also  reported  in  1  Am.  Rep.  131;  Graves  \.  Lake  Shore  etc.  R.  R.  Co., 
137  Mass.  33;  50  Am.  Rep.  282;  McMillan  v.  MicJdgan  etc.  R.  R.  Co.,  1& 
Mich.  79;  93  Am.  Dec.  208.  A  bill  of  lading  stipulating  for  a  reduced  rate 
or  a  special  rate  is  not  conclusive,  but  only  prima  fade  evidence,  open  for  ex- 
planation or  even  contradiction:  McFadden  v.  Missoirn  P.  Ky  Co.,  92  Mo. 
343;  1  Am.  St.  Rep.  721. 

Carriers  —  Contracts  of  Agents  op.  — A  carrier  is  bound  by  its  freight 
agent's  contracts  for  the  transportation  of  goods:  Strokn  v.  Detroit  etc.  R.  R. 
Co.,  23  Wis.  126;  99  Am.  Dec.  114.  For  a  general  discussion  of  the  liabili- 
ties of  the  agents  employed  by  carriers,  see  note  to  Hooper  v.  Wells,  Fargo, 
is  Co.,  85  Am.  Dec.  230;  McClure  v.  Richardson,  Rice,  215;  33  Am.  Dec.  105; 
Farmers'  etc.  Bank  v.  Champlain  T.  Co.,  16  Vt.  52;  56  Am.  Dec.  68. 
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Ejectment  —  Value  of  Improvements  Made  by  Defendant  —  Titlr 
UNDER  Holder  of  Life  Estate  —  Avderse  Possession  against 
Remainderman.  —  Possession  of  one  who  enters  under  a  deed  from  the 
holder  of  a  life  estate,  purporting  to  convey  the  fee,  and  the  grantor  in- 
tending to  convey  the  foe,  and  the  grantee  supposing  he  is  getting  the 
fee,  becomes  adverse  to  the  remainderman  immediately  upon  the  death 
of  the  tenant  for  life,  so  as  to  entitle  him  from  that  time  up  to  the  time 
of  the  commencement  of  the  action  to  the  benefits  of  section  3096  of  the 
Revised  Statutes  of  Wisconsin,  which  provides  that  in  case  of  a  recovery 
of  land  on  which  the  party  in  possession,  or  those  under  whom  he  claims, 
"while  holding  adversely  by  color  of  title  asserted  in  good  faith,"  shall 
have  made  permanent  and  valuable  improvements,  or  shall  have  paid 
taxes  assessed,  such  party  shall  be  entitled  to  have  from  the  plaiutiflFthe 
value  of  such  improvements  at  the  time  of  the  verdict  or  decision  against 
him,  and  the  amount  paid  for  taxes,  witli  interest  from  the  date  of  pay- 
ment. 

Findings  as  to  Character  of  Defendant's  Possession.  —  Findings  that 
during  a  certain  time  the  defendant  in  an  action  of  ejectment  had  exclu- 
sive possession  of  the  premises,  that  he  claimed  to  be  the  sole  owner 
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thereof  under  and  by  virtue  of  a  deed  to  him,  aad  that  he  asserted  hia 
title  founded  on  such  deed  in  good  faith,  are  equivalent  to  an  express 
finding  that  ho  was  in  |x>saes8ion  during  such  time  holding  adversely 
under  color  of  title  asserted  in  good  faith,  so  as  to  entitle  him,  under 
section  309Gof  the  Revised  Statutes  of  Wisconsin,  to  the  value  of  the  im« 
provements  which  he  has  made  on  a  recovery  against  him. 

Presumption  as  to  Contintjanck  of  Adverse  Possession.  —  Possession 
of  defendant  in  ejectment  will  be  presumed  to  have  continued  to  be  ad- 
verse, in  the  absence  of  evidence  showing  a  change  in  its  character,  so 
as  to  entitle  him,  under  section  3096  of  the  Revised  Statutes  of  Wiscon- 
sin, to  the  value  of  the  improvements  which  ho  has  made,  on  a  recovery 
against  him,  where  the  evidence  shows  that  the  defendant  was  at  one 
time  in  possession  of  the  land  in  question,  holding  adversely  to  the  plain- 
tiff under  color  of  title  asserted  in  good  faith,  and  that  such  possession 
continued  down  to  the  commencement  of  the  action. 

Improvements  Made  bt  Defendant  after  Notice  of  Plaintiff's  Claim. 
—  Defendant  in  ejectment  is  entitled  to  the  value  of  improvements  made 
by  him,  even  after  notice  of  the  plaintiff's  claim,  under  section  3096  of 
the  Revised  Statutes  of  Wisconsin,  on  a  recovery  against  him,  where  he 
entered  into  possession  of  the  premises  under  color  of  title  asserted  in 
good  faith.  In  order  to  change  the  nature  of  his  adverse  possession, 
there  must  not  only  be  a  knowledge  that  there  is  a  better  title,  but  there 
must  be  an  express  or  implied  yielding  to  such  superior  title. 

Ejectment  by  Barrett  against  Stradl,  brought  December 
20,  1886,  to  recover  an  undivided  three  fifths  of  a  certain  tract 
of  land.  The  defendant  pleaded  the  statute  of  limitations, 
and  also  set  up  a  claim  for  improvements  made  and  taxes 
paid  by  him  during  his  adverse  possession.  The  material 
facts  as  to  the  title  of  the  land  appear  in  the  opinion.  There 
was  a  special  verdict,  finding:  1.  That  the  plaintiff  was,  at 
the  commencement  of  the  action,  the  owner  in  fee  of  an  undi- 
vided two  fifths  of  the  land  described  in  the  complaint;  2.  That 
the  plaintiff  was  entitled  to  the  possession  of  such  undivided 
two  fifths;  3.  That  at  the  commencement  of  the  action  the  de- 
fendant unlawfully  withheld  the  possession  of  said  undivided 
two  fifths  from  the  plaintiff;  4.  That  the  value  of  the  use  of  the 
premises  described  in  the  complaint,  with  all  the  improve- 
ments thereon,  from  February  5, 1885,  to  the  present  time,  was 
eighty  dollars  per  year;  5.  That  the  value  of  the  use  of  said 
premises,  as  they  were  on  February  5,  1885,  was  thirty  dollars 
per  year;  6.  That  the  value  of  the  use  of  the  premises,  excluding 
the  value  of  any  permanent  and  valuable  improvements  made 
by  the  defendant  and  his  grantor,  Wenzel  Kadlic,  was  twenty 
dollars  per  year;  7.  That  the  premises  were  worth  at  the 
present  time  twelve  hundred  dollars  more  than  they  would 
have  been  without  the  improvements  made  thereon  by  the 
defendant  between  February  5.  1885,  and  December  20,  1886; 
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8.  That  the  taxes  paid  on  the  laud  in  1886  and  1887  were 
$56.71;  9.  The  question,  Did  the  defendant  in  fact  enter  and 
take  possession  of  the  premises  described  in  the  complaint, 
under  his  deed  from  Kadlic,  claiming  to  be  the  sole  and  ex- 
clusive owner  in  fee,  and  asserting  his  ownership  under  the 
deed  in  good  faith?  was  answered  by  the  court  in  the  affirm- 
ative; 10.  The  question,  When  did  the  defendant  first  have 
actual  knowledge  that  the  premises  in  question  belonged  to 
the  heirs  of  Catherine  Barrett?  was  answered,  When  the  cir- 
cuit decided  to  that  effect  in  this  action;  11.  The  question. 
When  did  the  defendant  first  have  good  reason  to  believe  that 
the  premises  in  question  belonged  to  the  heirs  of  Catherine 
Barrett?  was  answered,  At  the  county  court  in  November, 
1886;  12.  The  question,  Was  the  defendant  in  the  sole  and 
exclusive  possession  of  the  premises  from  February  5,  1885,  to 
the  commencement  of  this  action  on  December  20,  1886?  was 
answered  by  consent  in  the  affirmative;  13.  The  question.  Did 
the  defendant  during  such  time  claim  to  be  the  sole  and 
exclusive  owner  in  fee  of  the  premises  under  and  by  virtue 
of  his  deed  from  Kadlic?  was  answered  in  the  affirmative; 
14.  The  question,  Did  the  defendant  during  such  time  assert 
his  title  under  the  deed  from  Kadlic  to  him  in  good  faith? 
was  also  answered  in  the  affirmative;  15.  The  question,  Did 
the  defendant  subsequently  to  February  5,  1885,  ever  notify 
the  plaintiff  that  he  disputed  or  denied  the  plaintiff's  title? 
was  answered  by  the  court  in  the  negative.  The  plaintiff  re- 
quested the  court  to  submit  to  the  jury  the  question,  whether 
during  the  period  from  February  5,  1885,  to  December  20, 
1886,  the  defendant  knew,  while  making  the  improvements 
made  by  him  during  that  time,  that  his  title  to  the  premises 
was  contested  by  the  plaintiff  claiming  a  superior  title  to 
them,  which  request  was  refused,  and  the  plaintiff  excepted. 
The  defendant  moved  for  judgment  on  the  special  verdict, 
that,  together  with  the  judgment  in  plaintiff's  favor  for  the 
recovery  of  an  undivided  two  fifths  of  the  premises  described 
in  the  complaint,  and  two  fifths  of  the  rents  and  profits  of  the 
premises  since  February  5,  1885,  as  found  by  the  jury,  with 
plaintiff's  costs  for  the  trial  of  that  issue,  the  defendant  do 
recover  from  the  plaintiff  a  two-fifths  share  of  the  taxes  speci- 
fied in  the  verdict,  and  two  fifths  of  the  twelve  hundred 
dollars  found  by  the  jury  as  the  value  of  the  defendant's  im- 
provements, besides  all  costs  incurred  by  the  defendant  upon 
the  trial  of  the  issue  as  to  taxes  and  improvements;  that  plain- 
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tiff's  recovery  for  rents  and  profits  and  costs  be  set  off  against 
defendant's  recovery  for  taxes,  improvements,  and  costs;  that 
defendant  be  adjudged  to  have  a  lien  upon  plaintiff's  interest 
in  the  premises  to  secure  the  payment  of  the  balance  that  may 
be  coming  to  him  for  such  taxes,  improvements,  and  costs 
over  and  above  such  offset;  and  that  plaintiff  pay  to  defend- 
ant the  amount  of  such  balance,  with  interest,  within  three 
years,  as  a  condition  of  execution  for  the  possession  of  the 
premises  recovered.  The  court  entered  judgment  accordingly. 
The  ])laintiff  moved  for  judgment  on  the  special  verdict,  re- 
jecting the  answers  to  the  seventh  and  eighth  questions,  and 
also  made  a  motion  to  set  aside  the  verdict  and  grant  a  new 
trial,  or  to  set  aside  so  much  of  the  verdict  as  related  to  the 
question  of  defendant's  improvements.  It  was  stipulated  that 
the  defendant's  claim  for  taxes  and  improvements  should  be 
tried  at  the  same  time  and  by  the  same  jury  as  the  right  of 
the  parties  to  the  land  in  question. 

Ellis,  Greene,  and  Merrill,  for  the  appellant. 

Nash  and  Nash,  for  the  respondent. 

Taylor,  J.  The  material  facts  as  to  the  title  of  the  lands 
in  question  are  as  follows:  Patrick  Barrett,  the  father  of  plain- 
tiff, became  possessed  of  and  the  owner  in  fee  of  the  lands  de- 
scribed in  the  complaint  of  1856.  In  1874  he  conveyed  by 
warranty  deed  to  his  son-in-law  John  Nash,  and  three  days 
after  the  conveyance  to  Nash  he  (Nash)  conveyed  the  same 
land  to  Catherine  Barrett,  the  wife  of  said  Patrick  Barrett, 
and  plaintiff's  mother.  The  mother  died  intestate,  in  June, 
1875,  while  living  on  the  premises,  and  without  having  con- 
veyed the  same.  Patrick  Barrett,  the  father  and  husband, 
also  lived  on  the  land  with  his  wife,  Catlierine  Barrett,  at  the 
time  of  her  death,  and  continued  to  occupy  said  land  after  the 
death  of  his  wife  until  February  7,  1877,  when  he  conveyed 
by  warranty  deed  to  one  Wenzel  Kadlic,  for  the  consideration 
of  two  thousand  one  hundred  dollars,  taking  a  mortgage  in 
part  payment  for  the  sum  of  sixteen  hundred  dollars.  Kadlic 
occupied  the  premises  until  the  year  1880,  and  on  April  19, 
1880,  he  conveyed  the  land  to  the  defendant  by  warranty 
deed  for  the  sum  of  $1,650,  and  as  a  part  of  this  consideration 
the  defendant  assumed  the  payment  of  the  $1,000  mortgage 
given  by  Kadlic  to  Barrett.  Upon  receiving  this  deed,  the 
defendant  went  into  the  immediate  possession  of  the  land, 
claiming  to  own  the  same;  and  he  remained  in  possession  up 
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to  the  present  time,  making  permanent  improvements  on  the 
land,  and  has  made  payments  on  the  sixteen-hundred-dollar 
mortgage  so  as  to  reduce  the  amount  of  the  same  to  twelve 
hundred  dollars  or  less  when  this  action  was  commenced. 
Patrick  Barrett  died  on  February  5,  1885. 

These  facts  show  that  Patrick  Barrett,  at  the  time  he  sold 
the  premises  to  Kadlic,  had  only  a  life  estate  in  the  same  as 
a  tenant  by  the  curtesy  of  his  wife,  Catherine  Barrett.  There 
is  no  contention  on  the  part  of  the  defendant  and  respondent 
but  that  the  plaintiff  was  the  owner  of  the  undivided  two  fifths 
of  the  premises  at  the  time  this  action  was  commenced,  nor 
that  the  defendant  withheld  the  possession  from  him,  as  al- 
leged in  his  complaint.  The  real  controversy  between  the 
parties  is,  whether  the  possession  of  the  defendant  was  of  such 
a  character  as  to  entitle  him  to  recover  for  permanent  im- 
provements made  by  him  on  the  lands,  under  section  3096 
of  the  Revised  Statutes  of  1878.  The  part  of  the  section 
applicable  to  the  controversy  in  this  case  reads  as  follows: 
"  In  every  case  where  a  recovery  shall  be  had  of  any  land  on 
which  the  party  in  possession,  or  those  under  whom  he  claims, 
while  holding  adversely  by  color  of  title  asserted  in  good  faith, 
founded  on  descent  or  any  written  instrument,  shall  have 
made  permanent  and  valuable  improvements,  or  shall  have 
paid  taxes  assessed,  such  party,  for  himself,  and  for  the  bene- 
fit of  those  under  whom  he  claims,  shall  be  entitled  to  have 
from  the  plaintiff,  his  heirs  or  assigns,  if  he  insist  upon  his 
recovery,  the  value  of  such  improvements  at  the  time  the  ver- 
dict or  decision  against  him  is  given,  and  the  amount  paid 
for  taxes,  with  interest  from  the  date  of  the  payment,  to  bo 
assessed  and  recovered  as  hereinafter  provided,  and  for  the 
payment  thereof  shall  have  a  lien  on  the  real  estate  so  re- 
covered." Under  this  section,  the  court  below  held  that  the 
defendant  could  only  recover,  in  any  event,  for  improvements 
made  by^the  defendant  on  said  lands,  and  for  the  taxes  paid 
thereon,  between  the  date  of  the  death  of  Patrick  Barrett  and 
the  date  of  the  commencement  of  this  action. 

The  principal  contention  of  the  learned  counsel  for  the 
appellant  is,  that  the  defendant  cannot  set  up  that  he  was  in 
possession,  holding  adversely  by  color  of  title  asserted  in  good 
faith,  because  he  entered  and  held  by  a  conveyance  from  the 
grantee  of  Patrick  Barrett,  who  had  only  a  life  estate  in  the 
premises,  made  during  the  lifetime  of  said  Barrett.  The  claim 
of  the  learned  counsel  is,  that  one  who  enters  upon  the  posses- 
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sion  of  real  estate  by  deed  from  a  person  holding  only  a  life 
estate  in  the  premises  cannot,  so  far  at  least  as  those  entitled 
to  the  reversion  are  concerned,  be  in  possession  under  claim  of 
title,  holding  adversely  to  them,  within  the  meaning  of  the  stat- 
ute. The  learned  circuit  judge  held,  with  the  counsel  for  the 
plaintiff,  so  far  as  to  hold  that  the  possession  of  the  defendant 
could  not  be  adverse  as  against  those  owning  the  reversion 
during  the  lifetime  of  the  person  owning  the  life  estate,  either 
for  the  purpose  of  establishing  a  title  to  the  land  by  adverse 
possession,  or  for  establishing  a  claim  for  improvements  made 
on  the  land  during  the  life  of  such  person;  and  on  the  trial 
limited  the  defendant  in  his  claim  for  improvements  and 
taxes  to  such  as  were  made  and  paid  after  the  death  of  Bar- 
rett, the  owner  of  the  life  estate,  and  before  the  commence- 
ment of  plaintiff's  action. 

The  contention  of  the  learned  counsel  for  the  appellant, 
that  a  person  entering  into  the  possession  of  land  under  a 
conveyance  from  a  person  having  only  a  life  estate  therein 
cannot  hold  adversely  to  the  person  entitled  to  the  remainder, 
during  the  lifetime  of  the  person  owning  the  life  estate,  so  as 
to  set  the  statute  of  limitations  running  against  the  remain- 
derman, is  well  settled  by  the  authorities  in  other  states, 
and  is  fully  recognized  by  this  court:  See  Wiesner  v.  Znwn, 
39  Wis.  189.  The  reason  of  this  rule  is  based  upon  the 
fact  that  the  remainderman  cannot,  during  the  life  of  the  per- 
son holding  the  life  estate,  bring  an  action  against  the  person 
in  possession  under  such  life  tenant,  to  recover  possession  of 
the  premises;  and  it  would  be  absurd,  therefore,  to  bar  the 
right  of  the  remainderman  by  a  possession  which  he  has  no 
right  to  object  to,  and  to  prevent  which  he  has  no  remedy  by 
action. 

We  think  it  is  equally  well  settled  that  when  a  person  enters 
under  a  deed  from  the  person  who  holds  the  life  estate,  which 
on  its  face  conveys  an  estate  in  fee,  and  when  the  grantor  in- 
tends to  convey  the  fee,  and  the  grantee  supposes  he  is  getting 
a  conveyance  of  the  fee,  the  person  entering  under  such  deed 
holds  in  fact  adversely  to  all  the  world,  but  he  cannot  avail 
himself  of  the  rights  of  an  adverse  possession  under  the  stat- 
ute as  against  the  remainderman  during  the  life  of  the  owner 
of  the  life  estate,  but  immediately  upon  the  death  of  the  per- 
Bon  holding  the  life  estate  such  possession,  if  continued, 
becomes  adverse  to  the  remainderman.  In  the  language  of 
the  court  in  Sands  v.  Hvrjhes,  53  N.  Y.  294:  "There  is  no  rule 
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which  prevents  a  hostile  title  being  acquired,  or  an  adverse 
possession  being  originated,  during  the  running  of  an  assess- 
ment lease  (granting  a  limited  estate),  which  possession  would 
ripen  into  a  title  in  twenty  years  after  the  end  of  the  lease  ": 
See  also  Christie  v.  Gage,  71  N.  Y.  193;  Millard  v.  McMullin, 
68  Id.  345;  Fleming  v.  Burnham,  100  Id.  1,  8,  12;  Jackson  v. 
SchoonmaJcer,  4  Johns.  402;  Clarke  v.  Hughes,  13  Barb.  147; 
Miller  v.  Ewing,  6  Gush.  34;  Jackson  v.  Harsen,  7  Cow.  323, 
327;  17  Am.  Dec.  517;  Gernet  v.  Lynn,  31  Pa.  St.  94;  1  Am. 
&  Eng.  Ency.  of  Law,  237,  and  cases  cited  in  note  1,  and  238, 
note  2.  The  rule  established  in  the  cases  above  cited  was 
adopted  by  this  court  in  the  case  of  Wiesner  v.  Zaun,  39  Wis. 
188,  203,  204.  The  reason  of  the  latter  rule  is,  that  imme- 
diately on  the  death  of  the  life  tenant  the  remainderman  may 
maintain  an  action  to  recover  the  possession  from  the  person 
in  possession  claiming  adversely. 

The  rule  invoked  by  the  counsel  for  the  appellant,  that  a 
person  entering  under  a  tenant  in  possession,  even  though  he 
take  a  deed  in  fee,  cannot  hold  adversely  to  the  landlord,  does 
not  apply  to  the  case  of  a  person  entering  under  a  deed  from 
a  person  in  possession  owning  a  life  estate.  This  rule  only 
applies  to  the  case  where  the  person  in  possession  holds  the 
conventional  relation  of  tenant  to  the  owner  of  the  fee,  and 
not  to  the  case  of  a  person  holding  a  life  or  other  limited  es- 
tate derived  from  some  other  source  than  from  the  owner  of 
the  reversion.  On  this  point  see  Saunders  v.  Hanes,  44  N.  Y. 
365;  Christie  v.  Gage,  71  Id,  193;  Jackson  v.  Harsen,  7  Cow. 
323,  326;  17  Am.  Dec.  517. 

The  above  authorities  clearly  negative  the  claim  made  by 
the  learned  counsel  for  the  appellant  that  the  defendant  pro- 
duced no  evidence  on  the  trial  which  tended  to  show  that  he 
was  in  possession  of  the  premises,  holding  them  adversely  to 
the  claim  of  the  plaintiff,  at  the  time  he  made  the  improve- 
ments for  which  he  claimed  pay. 

It  is  further  urged  by  the  learned  counsel  for  the  appellant 
that  the  special  verdict  is  imperfect  in  not  expressly  finding 
that  the  defendant  was  in  possession  holding  adversely  to  the 
plaintifif  at  the  time  the  improvements  were  made.  On  the 
part  of  the  respondent,  it  is  claimed  that  there  was  no  request 
that  such  a  finding  should  be  included  in  the  special  verdict. 
It  is  also  insisted  that  the  findings  numbered  12,  13,  and  14 
are  equivalent  to  an  express  finding  of  the  fact,  that  the  de- 
fendant was  in  possession  holding  adversely  to  the  claim  of 
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the  plaintiff  when  the  improvements  for  which  he  was  allowed 
were  made.  These  findings,  if  sustained  by  the  evidence, 
•how  that  during  the  time  in  question  the  defendant  had  ex- 
clusive possession  of  the  premises,  that  he  claimed  to  be  the 
Bolc  owner  thereof  under  and  by  virtue  of  the  deed  to  him 
from  Kadlic,  and  that  he  asserted  his  title  founded  on  said 
deed  in  good  faith.  We  are  clearly  of  the  opinion  that  these 
findings  are  equivalent  to  an  express  finding  that  he  was  in 
possession,  holding  adversely  under  color  of  title  asserted  in 
good  faith,  when  the  improvements  were  made. 

The  only  other  question  bearing  upon  this  point  is,  whether 
these  findings  are  supported  by  the  evidence.  It  seems  to  us 
that  the  evidence  is  clear  and  undisputed  that  the  defendant, 
^hen  he  bought  the  land  from  Kadlic,  believed  he  was  getting 
*  good  title  in  fee  to  the  premises.  He  paid  a  full  considera- 
tion for  a  perfect  title  in  fee;  and  he  testifies  that  he  paid  a 
man  to  examine  the  title  for  him  previous  to  his  purchase, 
and  that  such  person  reported  to  him  that  the  title  was  per- 
fect, and  the  deed  given  and  taken  was  a  deed  purporting  to 
convey  the  estate  in  fee.  After  his  purchase,  and  down  to  the 
death  of  the  tenant  for  life,  his  assertion  of  title  was  constant, 
AS  evidenced  by  his  possession  and  his  continuing  to  pay  upon 
the  mortgage  he  had  assumed  to  pay  as  a  part  of  the  purchase 
price.  There  certainly  is  no  evidence  which  tends  to  show 
that  he  abandoned  his  claim  of  title  under  his  deed  from 
Kadlic,  and  all  the  evidence  shows  that  his  possession  con- 
tinued under  claim  and  color  of  title  under  said  deed  after 
the  death  of  Barrett,  the  owner  of  the  life  estate.  Such  pos- 
•ession  was,  therefore,  adverse  to  the  claim  of  the  plaintiff 
after  the  death  of  Barrett,  by  all  the  authorities. 

It  is  further  insisted  by  counsel  for  appellant  that  the  evi- 
dence shows  conclusively  that,  not  long  after  the  death  of 
Barrett,  the  defendant  became  possessed  of  such  facts  regard- 
ing the  defect  of  his  own  title  and  the  validity  of  the  title  of 
plaintiff  that  he  could  not  thereafter  hold  adversely  to  the 
claim  of  the  plaintiff,  and  consequently  the  improvements 
made  were  not  recoverable  under  tlie  statute.  If  the  evi- 
dence in  the  case  shows,  as  it  clearly  does,  that  there  was  a 
time  when  the  defendant  was  in  posscspion  of  the  land  in 
question,  holding  adversely  to  the  plaintiff  under  color  of  title 
asserted  in  good  faith,  and  such  possession  continued  down  to 
the  commencement  of  the  action,  it  will  be  presumed  to  have 
eoDtinued  an  adverse  holding,  unless  some  evidence  is  pro- 
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duced  which  shows  that  the  character  of  the  possession  was 
changed  to  one  recognizing  the  title  of  the  plaintiff.  Whether 
there  was  such  a  change  in  the  relation  of  the  defendant  to 
plaintiff  previous  to  his  making  the  improvements  for  which 
he  recovered  compensation,  was  a  question  of  fact  for  the  jury. 
After  reading  the  evidence,  we  are  not  prepared  to  say  that 
the  claim  of  the  plaintiff  is  clearly  established.  The  record 
would  seem  to  indicate  that  the  case  was  tried  on  the  part  of 
the  plaintiff  upon  the  theory  that  if  the  defendant  had  at  any 
time  notice  that  the  plaintiff  claimed  to  own  the  land  in  con- 
troversy, no  improvements  made  on  the  land  after  such  notice 
by  the  defendant  could  be  made  a  charge  against  the  plaintiff. 
This  is  clearly  indicated  by  the  request  made  by  the  plaintiff 
to  submit  to  the  jury  the  following  question:  "During  the 
period  from  February  5,  1885,  until  December  20,  1886,  did 
the  defendant  know,  while  making  the  improvements  made 
by  him  during  that  time,  that  his  title  to  the  premises  in 
question  was  contested  or  disputed  by  plaintiff  claiming  a 
superior  title  to  them?"  This  question  was  not  submitted, 
and  under  the  decisions  of  this  court,  it  was  an  immaterial 
question:  See  Zicietusch  v.  Watkins,  61  Wis.  615,  620.  To  de- 
feat a  claim  for  improvements  under  the  statute,  when  the 
evidence  shows  that  the  defendant  entered  under  color  of  title 
asserted  in  good  faith,  and  has  held  adversely  to  the  plain- 
tiff, the  evidence  must  show  that  the  adverse  possession  is  no 
longer  asserted  in  good  faith;  that  is,  that  the  adverse  posses- 
sion has  been  interrupted  in  some  way,  either  by  abandon- 
ment or  otherwise,  so  that  the  continued  possession  is  no 
longer  adverse  to  the  real  owner.  That  notice  of  claim  of 
superior  title  by  the  plaintiff,  or  the  commencement  of  an  ac- 
tion to  recover  the  premises,  does  not  in  itself  interrupt  the 
adverse  possession  of  the  defendant,  or  change  his  attitude  in 
regard  to  his  adverse  claim,  is  fully  sustained  by  the  decisions 
of  courts  outside  of  this  state,  as  well  as  by  the  decisions  of 
this  court  in  the  case  of  Zwietusch  v.  Watkins,  61  Wis.  615; 
Workman  v.  Guthrie,  29  Pa.  St.  495,  513;  72  Am.  Dec.  654; 
Moore  v.  Greene,  19  How.  71;  Langford  v.  Poppe,  56  Cal.  73, 
76;  Jackson  v.  Haviland,  13  Johns.  229,  234;  Kennedy^ s  Heirs 
V.  Reynolds,  27  Ala.  364;  Ferguson  v.  Bartholomew,  67  Mo.  212. 
Upon  this  point  of  notice  of  an  adverse  claim  as  affecting  the 
good  faith  of  the  party  claiming  to  hold  adversely,  see  also 
Warren  v.  Putnam,  68  Wis.  481,  488;  Fleming  v.  Sherry,  72  Id. 
503,  507,  508. 
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It  is  the  entry  upon  the  possession  under  the  color  of  title 
asserted  in  good  faith  which  creates  the  possession  which  en- 
titles the  possessor  to  recover  for  his  improvements;  and  it  i» 
unnecessary  that  the  person  making  the  entry  should  believe 
that  his  title  was  superior  to  every  other  title  to  the  property 
at  the  time  of  making  his  entry  in  order  to  make  his  posses- 
sion adverse;  nor  does  a  subsequently  acquired  knowledge 
that  there  is  a  better  title  in  some  other  person  necessarily 
change  the  nature  of  his  possession  from  an  adverse  possession 
to  a  possession  subordinate  to  the  true  title.  In  order  to 
change  the  nature  of  the  possession,  there  must  not  only  be  a 
knowledge  that  there  is  a  better  title,  but  there  must  be  an  ex- 
press or  implied  yielding  to  such  superior  title:  1  Am.  &  Eng. 
Ency.  of  Law,  277,  279,  292;  Dothard  v.  Denson,  72  Ala.  541, 
545;  McCagg  v.  Heacock,  42  111.  157;  Rawson  v.  Fox,  65  Id. 
200;  Russell  v.  Mandell,  73  Id.  136,  137;  Smith  v.  Ferguson,  91 
Id.  304,  311;  Stubblefield  v.  Borders,  92  Id.  279;  Ewing  v.  Bur- 
net, 11  Pet.  41;  Wright  v.  Mattison,  18  How.  50,  57;  Pillow  v. 
Roberts,  13  Id.  472.  The  cases  cited  by  the  learned  counsel 
for  the  appellant  which  hold  that  the  defendant  cannot  re- 
cover for  improvements  made  after  he  has  knowledge  of  an 
adverse  claim  were  cases  arising  under  statutes  differing  from 
ours.  This  is  especially  so  with  cases  in  Illinois:  See  1  Starr 
&  Curtis's  Ann.  Stats.  111.  994.  The  Illinois  statute  expressly 
provides  that  the  defendant  shall  not  recover  for  improvements 
made  after  notice  of  the  claim  of  the  real  owner,  and  it  also 
defines  what  shall  constitute  such  notice.  It  must  be  ad- 
mitted that  what  would  constitute  an  adverse  possession,  so 
as  to  set  the  statute  running  in  favor  of  the  possessor  against 
the  real  owner,  under  section  4211  of  the  Revised  Statutes 
might  not  be  sufiicient  to  constitute  such  an  adverse  posses- 
sion as  would  entitle  the  possessor  to  recover  for  improve- 
ments under  section  3096  of  the  Revised  Statutes.  Under 
section  4211,  an  entry  under  color  of  title,  claiming  title  ex- 
clusive of  any  other  right,  is  all  that  is  required.  Under  sec- 
tion 3096,  the  possessor  must  hold  by  color  of  title  asserted  in 
good  faith.  It  seems  to  us  very  clear,  from  all  the  evidence  in 
the  case,  that  the  defendant  took  possession  of  said  lands  by 
color  of  title,  and  that  he  asserted  that  title  in  good  faith,  and 
that  such  claim  and  assertion  of  title  was  not  abandoned  by 
the  defendant  before  this  action  was  commenced,  and  if  we 
are  to  believe  he  verified  his  answer  believing  it  to  be  true,  he 
asserted  such  title  after  the  commencement  of  this  action. 
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It  is  urged  by  the  counsel  for  the  appellant  that  the  evi- 
dence clearly  shows  that  the  defendant  had,  before  making 
the  improvements  on  the  land  for  which  he  has  recovered, 
abandoned  his  adverse  holding,  and  recognized  the  ownership 
and  title  of  the  plaintiflf.  The  jury  have  found  against  this 
claim,  and  upon  the  whole  evidence  we  cannot  say  the  finding 
of  the  jury  on  this  point  is  wholly  unsupported  by  the  evi- 
dence. 

It  is  also  urged  that  the  jury  assessed  the  improvements  at 
a  sum  greatly  in  excess  of  their  real  value  to  the  farm.  We 
can  only  say  that  the  verdict  is  sustained  by  the  evidence  in- 
troduced by  the  defendant,  and  the  circuit  judge  having  re- 
fused to  set  aside  the  verdict  on  that  ground,  we  do  no  feel 
authorized  to  reverse  the  judgment  for  that  cause. 

The  judgment  of  the  circuit  court  is  affirmed. 


Ejectment  —  Betterments.  —  In  an  Action  for  Mesne  Peofits 
AGAINST  A  bona  Jide  possessor,  under  claim  of  right,  he  should  be  allowed 
for  improvements  made  by  him  to  the  extent  that  they  have  increased  the 
value  of  the  premises,  and  will  not  be  restricted  to  the  value  of  the  improve- 
ments themselves:  Thomas  v.  Malcom,  39  Ga,  328;  99  Am.  Dec.  459;  Dams 
V.  Smith,  5  Ga.  274;  48  Am.  Dec.  279;  Pratt  v.  Thornton,  28  Me.  355;  48  Am. 
Dec.  492;  Byera  v.  Fowler,  12  Ark.  218;  54  Am.  Dec.  271;  Herring  v.  Pol- 
lard, 4  Humph.  362;  40  Am.  Dec.  653;  Barlow  v.  Bell,  1  A.  K.  Marsh.  246; 
10  Am.  Dec.  731;  Patrick  v.  Marsliall,  2  Bibb,  41;  4  Am.  Dec.  670;  Emng  v. 
Handkrj,  4  Litt.  346;  14  Am.  Dec.  140;  WMtledge  v.  Wait,  Sneed,  335;  2  Am. 
Dec.  721;  Boatner  v.  Ventress,  8  Mart.,  N.  S.,  644;  20  Am.  Dec.  266;  and  note 
to  Jackson  v.  Loomis,  15  Am.  Dec.  349-354.  To  constitute  one  a  possessor  iu 
good  faith,  he  must  not  only  believe  that  he  is  the  true  owner,  and  have  rea- 
sonable grounds  for  so  believing,  but  he  must  be  ignorant  that  his  title  is  con- 
tested by  one  having  or  claiming  a  better  right,  unless  he  has  strong  grounds  to 
think  that  the  adverse  claim  is  destitute  of  legal  foundation;  and  if  by  investi- 
gating the  records  of  his  county,  he  could  ascertain  that  his  title  was  worthless, 
and  he  improves  the  realty,  he  cannot  on  eviction  by  the  true  and  legal  owner  be 
regarded  iu  the  light  of  a  bona  Jide  possessor,  nor  can  he  recover  compensation 
for  his  improvements :  Parish  v.  Jackson,  69  Tex.  614.  Under  the  Minnesota 
statutes,  a  bona  Jide  occupant,  under  color  of  title  in  fee,  is  entitled  to  an 
election  to  be  paid  the  value  of  his  improvements  as  a  condition  of  the  re- 
covery of  the  possession  by  a  successful  claimant,  unless  the  latter  make  it 
appear  that  he  had  no  notice,  actual  or  constructive,  of  the  possession  of  the 
former  in  time  to  disclose  or  assert  his  claim  before  the  improvements  iu 
question  were  made:  Jeivell\.  Truhn,  38  Minn.  433.  To  entitle  one  evicted 
from  the  possession  of  realty  to  recover  compensation  for  permanent  improve- 
ments put  upon  the  land  by  him  while  he  was  in  possession,  he  must  show 
either  that  he  was  a  bona  Jide  purchaser  and  a  bona  Jide  possessor  at  the  time 
when  the  improvements  were  made,  or  that  they  were  made  under  such 
circumstances  that  it  would  be  a  fraud  on  liis  rights  not  to  compensate  him 
therefor;  and  such  fraud  may  consist  in  a  failure  of  the  real  owner  to  notify 
the  possessor  making  such  improvements  to  desist,  when  he  knew  the  claim- 
ant was  making  the  improvements  under  a  mistaken  belief  that  his  title  wu 
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good:  HaJl  v.  ffall,  30  W.  Va.  779.  M.  having  made  permanent  improve- 
ments on  certain  realty,  which  greatly  enhanced  the  value  thereof,  was  en- 
title to  aUate  from  the  amount  of  rents  with  which  he  was  chargeable  the 
value  of  such  improvements:  Moore  v.  Ligon,  30  Id.  147.  An  occupying 
claimant  of  realty  when  made  a  defendant  in  an  action  to  quiet  title  cannot 
in  that  action  set  up  a  claim  for  permanent  improvements  made  on  the  land 
by  him  while  in  possession  thereof,  but  must  wait  until  the  question  of  title 
is  determined  against  him:  Buck  v.  Holt,  74  Iowa,  295.  But  in  North  Caro- 
lina, if  a  party  in  an  action  to  recover  realty  sets  up  in  his  pleadings  a  do> 
maiul  for  compensation  for  permanent  improvements,  he  should  have  that 
queslion  passed  on  at  the  sauio  trial  of  the  other  issues,  and  he  will  not  be 
permitted  to  raise  it  thereafter,  as  the  judgment  rendered  will  bo  deemed 
conclusive  of  all  matters  pnt  in  issue  by  the  pleadings:  Catetf  v.  Cooper,  99 
N.  C.  395. 

Advkbsk  Possbssion  cannot  bb  Set  cp  bt  a  Tenant  pob  Life  against 
THB  remainderman  or  reversioner:  Jackson  v.  JIarten,  7  Cow.  323;  17  Am. 
Dec.  517;  Varick  v.  Jackson,  2  Wend.  1G6;  19  Am.  Dec.  571.  But  after  the 
termination  of  the  life  estate,  if  the  reversioner  permits  the  representatives 
of  the  tenant  for  life  to  hold,  claiming  as  their  own,  for  the  time  required  by 
the  statute,  the  right  of  recovery  is  gone:  Jackson  v.  Harstn,  7  Cow.  323;  17 
Am.  Dec.  517. 


Stephenson  v.  Duncan. 

[73  Wisconsin,  404.] 

Master  and  Servant  —  Apparent  Danger  —  Assujiption  op  Risk. — 
Servant  assumes  risk  from  an  uncovered  saw  projecting  over  its  frame 
partly  across  a  narrow  passage-way,  along  which  he  was  obliged  to  go  in 
the  performance  of  his  duties,  by  accepting  and  remaining  in  the  service, 
the  danger  being  apparent. 

Pbomisb  by  Ma.ster  to  Remove  Danger  —  Continuance  i.v  Servicb 
AITER  Promise.  —  Servant,  having  the  right  to  abandon  the  service 
because  it  is  dangerous,  does  not  engage  to  assume  the  risk,  if  he  con- 
tinues in  the  employment  for  a  reasonable  time,  in  consequence  of  as- 
surances by  the  master  that  the  danger  should  bo  removed;  but  if  he 
continues  his  employment  beyond  the  time  within  which  he  might  rea- 
sonably expect  the  master  would  keep  his  promise,  he  will  be  deemed  to 
have  waived  his  objections,  and  assumed  the  risk. 

Action  by  James  E.  Stephenson  against  John  Duncan  to 
recover  damages  for  personal  injuries  alleged  to  have  resulted 
from  the  defendant's  negligence  in  not  providing  a  covering 
for  a  saw  in  the  defendant's  shingle-mill,  in  which  the  plain- 
tiff was  employed,  and  in  not  providing  a  safe  and  proper 
passage-way  by  the  same.  The  allegations  of  the  complaint 
suflSciently  appear  from  the  opinion.  A  demurrer  to  the 
complaint  for  not  stating  facts  sufficient  to  constitute  a  cause 
of  action  was  overruled,  and  the  defendant  appealed  from  the 
order. 
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Cate,  Jones,  and  Sanborn,  for  the  appellant. 
Schweppe  and  Foster,  for  the  respondent. 

Cole,  C.  J.  When  the  plaintifif  entered  upon  his  employ- 
ment of  operating  the  machinery  and  shingle-mill  owned  by 
the  defendant,  the  unsafe  condition  of  such  shingle-mill,  the 
fact  that  the  saw  was  not  covered,  and  that  it  projected  over 
its  frame  partly  across  the  narrow  passage-way  along  which 
he  was  obliged  to  go  in  tightening  and  loosening  the  belt,  were 
all  matters  presumably  within  his  knowledge.  The  conditioa 
of  the  passage-way  and  the  relation  of  the  saw  to  it,  if  unsafe 
and  dangerous,  would  be  seen  and  comprehended  by  a  person 
of  common  intelligence;  and  the  plaintiff  assumed  the  ri£k 
incident  to  the  service  when  he  undertook  the  employment. 
Under  such  circumstances,  the  plaintiff  could  not  maintain  the 
action  for  the  injury  he  sustained  because  the  defendant  failed 
to  provide  safe  machinery,  and  did  not  cover  the  saw  with  a 
substantial  covering,  nor  provide  a  safe  passage-way  in  place 
of  the  defective  one;  for,  as  we  have  said,  he  must  be  held  to 
have  assumed  the  risk  by  accepting  and  remaining  in  the  ser- 
vice with  knowledge  of  the  existing  defects  in  the  machinery. 
The  rule  of  law  upon  this  subject  has  been  laid  down  by  this 
court  in  the  following  language:  " It  is  well  settled  that  the 
master  may  conduct  his  business  in  his  own  way,  although 
another  method  might  be  less  hazardous;  and  the  servant 
takes  the  risk  of  the  more  hazardous  method  as  well,  if  he 
knows  the  danger  attending  the  business  in  the  manner  in 
which  it  is  conducted.  Hence,  if  a  servant,  knowing  the 
hazards  of  his  employment  as  the  business  is  conducted,  is 
injured  while  employed  in  such  business,  he  cannot  maintain 
an  action  against  the  master  for  such  injury  merely  because 
he  may  be  able  to  show  that  there  was  a  safer  mode  in  which 
the  business  might  have  been  conducted,  and  that  had  it  been 
conducted  in  that  mode,  he  would  not  have  been  injured": 
Naylor  v.  Chicago  etc.  Ry  Co.,  53  Wis.  661;  Hobbs  v.  Stauer, 
62  Id.  108.  These  decisions  are  all  we  deem  it  necessary  to 
cite  in  reply  to  the  argument  that,  as  between  master  and 
servant,  it  is  the  duty  of  the  former  to  provide  suitable  means 
and  appliances  to  enable  the  servant  to  do  his  work  as  safely 
as  the  hazards  incident  to  the  employment  will  permit.  This 
is  undoubtedly  the  general  rule,  but  it  cannot  apply  here,  for 
the  reason  that  the  plaintiff  must  be  deemed  to  have  entered 
upon  the  employment  with  full  knowledge  of  the  existing  de- 
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fects;  therefore  he  assumed  the  risk.  The  fact  that  the  saw 
was  not  covered,  that  the  passage-way  was  narrow  and  dan- 
gerous, would  be  seen  at  a  glance. 

But  probably  the  liability  of  the  defendant  was  not  in- 
tended to  be  rested  upon  the  ground  that  the  machinery  used 
was  not  originally  in  a  safe  condition;  for  it  is  further  alleged 
in  the  complaint  that  about  ten  days  prior  to  the  accident, 
the  plaintiff  informed  the  defendant  of  the  defective  and  dan- 
gerous condition  of  the  shingle-mill,  saw,  and  passage-way, 
and  requested  the  defendant  to  repair  the  same,  and  to  pro- 
vide a  suitable  and  safe  passage-way,  and  to  cover  the  saw, 
notifying  the  defendant,  at  the  same  time,  that  he  would  not 
remain  and  work  the  shingle-mill  unless  the  same  were  put 
in  a  safe  condition  at  once;  that  the  defendant  then  promised 
and  agreed  to  repair  the  mill,  cover  the  saw,  and  put  the  pas- 
sage-way in  a  safe  condition,  and  by  these  promises  induced 
the  plaintiff  to  remain  in  his  employment  about  the  shingle- 
mill  until  he  was  hurt.  If  the  complaint  had  stopped  here, 
it  might  be  held  to  state  a  cause  of  action,  for  it  would  then 
state  a  cause  of  action  within  the  rule  laid  down  and  approved 
by  courts  of  the  highest  authority,  which  hold  that  where  the 
servant,  having  the  right  to  abandon  the  service  because  it  is 
dangerous,  refrains  from  doing  so  in  consequence  of  assur- 
ances by  the  master  that  the  danger  shall  be  removed,  such 
assurances  remove  all  ground  for  holding  that  the  servant,  by 
continuing  in  the  employment,  engages  to  assume  the  risk. 
This  doctrine  is  laid  down  in  Hough  v.  Railway  Co.,  100  U.  S. 
213,  in  a  very  elaborate  and  learned  opinion  by  Mr.  Justice 
Harlan,  where  the  law  is  fully  discussed,  and  many  authori- 
ties cited.  The  doctrine  certainly  rests  upon  rational  grounds, 
and  is  amply  supported  by  writers  upon  the  law  of  negligence, 
as  a  reference  to  the  above  opinion  will  show.  It  follows  that 
it  was  the  clear  duty  of  the  defendant  to  remove  the  danger 
or  repair  the  defect  in  the  passage-way,  and  negligence  will 
not  be  imputed  to  the  plaintiff  if  he  continued  his  employ- 
ment for  a  reasonable  time  to  allow  the  defendant  to  remove 
the  defects. 

The  real  question  in  each  case  is,  whether  the  master,  under 
all  the  circumstances,  had  a  riglit  to  believe,  and  did  believe, 
that  the  servant  waived  his  objection  to  the  defect  in  the  ma- 
terials provided  for  the  work,  and  assumed  the  risk,  exempt- 
ing the  master  from  liability.  "This  is  a  question  of  fact,  not 
of  law;  and  it  must  be  left  to  the  jury,  at  least  if  not  entirely 
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free  from  doubt.  There  can  be  no  doubt  that  where  a  master 
has  expressly  promised  to  repair  a  defect  the  servant  can  re- 
cover for  an  injury  caused  thereby  within  such  a  period  of 
time  after  the  promise  as  would  be  reasonably  allowed  for  its 
performance,  and,  as  we  think,  for  an  injury  suffered  within 
any  period  which  would  not  preclude  all  reasonable  expecta- 
tion that  the  promise  might  be  kept  ":  1  Shearman  and  Redfield 
on  Negligence,  4th  ed.,  sec.  215.  It  appears  that  the  plaintiff 
remained  in  his  employment  after  the  defendant  promised  to 
make  the  saw  and  passage-way  safe,  and  was  then  injured  by 
slipping  and  falling  upon  the  saw  while  going  through  the 
passage-way  to  tighten  the  belt.  As  a  matter  of  law,  we  could 
not  say  this  period  was  so  long  that  it  precluded  all  reason- 
able expectation  that  the  defendant  would  make  good  his 
promise.  The  defendant  would  have  a  reasonable  time  to  re- 
move the  defects,  and  the  plaintiff  should  not  be  held  to  waive 
his  objections  to  the  machinery  or  assume  any  risk  in  respect 
to  it  while  relying  upon  the  defendant's  promise  to  make  it  safe. 
But  if  the  plaintiff  did  continue  his  employment  for  an  un- 
reasonable time  after  the  defendant  could  have  removed  the 
defects,  he  would  then  be  deemed  to  have  waived  his  objec- 
tions and  assumed  the  risk  of  operating  the  machinery  in  the 
unsafe  and  dangerous  condition  in  which  it  was.  The  diflS- 
culty  with  the  complaint  is,  that  it  is  alleged  that  the  plaintiff 
— obviously  meaning  the  defendant  —  had  ample  time  and 
opportunity,  and  was  abundantly  able,  to  repair  and  put  in  a 
safe  condition  the  machinery  and  apparatus  between  the  time 
the  plaintiff  informed  him  of  its  defects  and  the  time  when 
the  plaintiff  was  injured,  but  neglected  and  failed  to  do  so,  as 
was  his  duty,  for  the  protection  of  the  plaintiff.  This  allega- 
tion fairly  implies  that  the  plaintiff  continued  his  employ- 
ment beyond  the  period  of  time  within  which  he  might  rea- 
sonable expect  the  defendant  would  keep  his  promise  and  put 
the  machinery  in  proper  condition.  We  must  therefore  hold 
the  complaint  defective,  because  it  does  not  allege  or  show 
that  the  plaintiff  was  injured  within  such  a  time  after  the  de- 
fendant's promise  as  it  would  be  reasonable  to  allow  for  its 
performance  under  the  circumstances;  for  if  the  plaintiff  con- 
tinued in  the  employment  longer  than  there  were  reasonable 
grounds  for  expecting  the  defendant  would  remove  the  defects, 
and  was  then  injured,  he  would  assume  the  risk  of  the  dan- 
gerous condition  of  the  machinery  as  when  he  entered  upon 
the  service. 
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We  hold  the  complaint  fatally  defective  because  it  does  not 
appear  that  the  plaintiflF  was  injured  while  he  had  a  reason- 
able expectation  that  the  defendant  would  keep  his  promise. 
The  demurrer  to  the  complaint  should  have  been  sustained 
for  this  reason. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 

MaSTKR  and  SkrVANT — A3STTMPTI0N    OF    RiSKS    BY  THB    SeRVAITT. — A 

Servant  Assumes  the  Ordinary  risks  incident  to  his  emplojrment:  Wilmn 
r.  Winona  etc.  R.  R.  Co.,  37  Minn.  326;  5  Am.  St.  Rep.  851,  and  note  854; 
Indianapolis  etc.  R.  R.  Co.  v.  Watson,  114  Ind.  20;  5  Am.  St.  Rep.  578,  and 
note  592;  Nor/oOcetc.  R'yCo.  v.  Cotlrell,  83  Va.  512;  St.  Louis  etc  R.  R.  Co.  v. 
Irwin,  37  Kan.  701 ;  1  Am.  St.  Rep.  266;  but  ho  has  a  right  to  rely  upon  his 
employer's  care,  superior  knowledge,  and  judgment,  and  may  assume  that  the 
latter  has  taken  all  reasonable  precautions  to  guard  him  from  danger,  and  wilt 
not  exx)ose  him  to  unnecessary  risk:  Farren  v.  Sellejis,  39  La.  Ann.  1011;  4 
Am.  St.  Rep.  256,  and  note  264,  with  cases  there  collected.  Compare  Scanlon 
V.  Boston  etc.  R.  R.  Co.,  147  Mass.  484;  9  Am.  St.  Rep.  733,  and  note;  Cindn- 
nali  etc.  R.  R.  Co.  v.  McMuUen,  117  Ind.  439;  10  Am.  St.  Rep.,  and  note; 
Hone  V.  Chicago  etc.  R.  R.  Co.,  75  Iowa,  683;  ante,  p.  518,  and  note.  An 
employee  who  remains  in  service  after  knowledge  of  a  defect  which  aug- 
ments the  danger  of  his  employment  assumes  the  risk  as  increased  by  the 
defect:  Indianapolis  etc.  R.  R.  Co.  v.  Watson,  1 14  Ind.  20;  5  Am.  St.  Rep. 
678,  and  note  592;  unless  his  continuance  is  by  reason  of  his  master's  promise 
to  rex^air  the  defect  within  a  reasonable  time,  which  time  has  not  expired: 
Burela  Co.  v.  Bass,  81  Ala.  200;  60  Am.  Rep.  152,  and  note. 
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[73  Wisconsin,  436.1 
MuNicTPAL  Corporations  —  Officers  —  Neolioence  —  Individual  Lia- 
BiLmr.  —  Board  of  street  commissioners  of  a  city  act  in  a  ministerial 
capacity,  and  are  individually  liable  for  injuries  to  a  person  caused  by 
the  negligence  of  their  employees  in  rejiairing  and  reconstructing  a 
bridge;  and  the  city  itself  is  not  liable  where,  instead  of  letting  the 
work  by  contract  to  the  lowest  bidder,  as  required  by  the  charter  of  the 
city,  they  resolve  to  do  the  work  themselves,  under  the  supervision  of 
their  committee  and  a  superintendent  appointed  by  them,  in  accordance 
with  plans  and  specifications  adopted. 

Action  by  Ada  H.  Robinson  against  William  H.  Rohr  and 
six  others,  constituting  the  board  of  street  commissioners  of 
the  city  of  Watertown,  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  through  the  negligence  of 
the  defendants  and  their  employees.  The  city  was  also  made 
a  defendant,  but  did  not  appear.  The  opinion  states  the 
facts. 
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Harlow  Pease^  for  the  appellant. 

Gregory,  Bird,  and  Gregory,  and  Charles  H.  Gardner,  for  the 
respondents. 

Obton,  J.  The  above  defendant,  William  Rohr,  and  six 
others  are  charged  in  the  complaint  as  follows:  They  were 
constructing  and  repairing  stone  piers  and  abutments  under 
the  Main  Street  bridge  over  the  Rock  River,  in  the  city  of 
Watertown;  and  there  was  standing,  in  an  upright  position 
on  said  bridge,  a  large  and  heavy  hoisting-machine,  known  as 
a  derrick,  which  was  placed  there  by  them,  and  before  that 
day  had  been  used  by  them  in  repairing  and  constructing  said 
piers  and  abutments.  The  plaintiff  was  walking  along  upon 
that  portion  of  the  bridge  which  was  set  apart  for  persons 
traveling  on  foot,  and  through  the  carelessness  and  negligence 
of  the  defendants,  their  agents,  servants,  and  employees,  said 
derrick  was  allowed  to  fall  across  and  upon  said  bridge,  and 
upon  the  plaintiff,  while  she  was  walking  along  as  a  traveler 
on  said  highway  bridge,  and  without  fault  on  her  part; 
whereby  she  was  greatly  hurt,  bruised,  and  injured. 

The  defendants  bj'  answer  admit  that  the  piers  and  abut- 
ments of  said  bridge  were  being  constructed  and  repaired,  but 
deny  that  they  were  constructing  or  repairing  the  same,  and 
deny  that  it  was  through  their  fault,  or  that  of  their  agents, 
servants,  or  employees,  that  the  derrick  fell  upon  the  plaintiff, 
and  that  she  was  greatly  injured  thereby,  or  that  she  received 
any  injuries  by  reason  of  their  negligence,  or  that  of  their 
agents,  servants,  and  employees;  and  deny  that  the  plaintiff 
was  without  fault,  and  aver  that  her  own  negligence  con- 
tributed to  her  injury.  They  allege  that  said  bridge  had  been 
out  of  repair  for  some  time,  and  needed  repair  and  reconstruc- 
tion; and  that  as  the  board  of  street  commissioners  of  said 
city,  in  its  collective  and  legislative  capacity,  they  had  duly 
let  the  work  of  repairing  and  constructing  said  piers  and 
abutments  to  competent  persons  to  do  that  work;  and  the 
said  persons  were  then  engaged  in  the  due  prosecution  of  said 
work,  exercising  due  and  proper  caution  in  operating  the  said 
derrick. 

The  facts  in  respect  to  said  mason-work  on  the  piers  and 
abutments,  stated  in  respondents'  brief,  and  proved  on  the 
trial,  were  as  follows:  The  clerk  of  the  city  was  directed  by 
the  defendants,  in  accordance  with  the  requirement  of  section 
3  of  subchapter  9  of  the  city  charter  in  respect  to  all  such 
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work,  to  advertise  for  proposals  for  doing  the  mason-work  and 
furnishing  materials  for  the  bridge  according  to  the  plans  and 
specifications  adopted  by  them  as  the  board  of  street  commis- 
sioners, to  be  received  up  to  a  certain  date;  and  on  that  day 
the  proposal  of  one  Charles  Baxter  for  doing  said  word  and 
furnishing  materials  was  accepted  by  them,  and  they  directed 
a  contract  to  be  entered  into  with  him  according  to  said  pro- 
posal, and  that  the  said  work  be  let  to  him,  he  being  the  low- 
est bidder  for  the  same.  But  before  any  contract  was  entered 
into  with  him,  and  before,  as  they  ascertained,  he  had  acquired 
any  rights  in  the  same,  by  resolution  of  the  defendants  as 
such  board,  the  whole  matter  was  left  open  and  undisposed  of 
for  their  future  action.  Their  committee,  to  whom  the  matter 
had  been  referred,  reported  plans  and  specifications  of  said 
mason-work  and  materials,  and  recommended  that  said  work 
and  furnishing  materials  be  done  by  themselves,  under  the 
supervision  of  their  committee  on  streets  and  bridges,  and 
that  a  superintendent  be  appointed;  and  said  resolution  was 
accordingly  adopted  by  them.  In  this  manner,  the  work 
upon  said  bridge  commenced  and  was  carried  on  by  the 
defendants  through  their  superintendent  and  other  persons 
employed  by  them,  and  under  the  supervision  of  their  commit- 
tee, up  to  the  time  the  plaintiff  was  injured  by  the  falling  of 
the  derrick  by  the  negligence  of  their  servants.  No  contract 
was  ever  let  to  any  one  to  do  said  work,  or  to  furnish  mate- 
rials for  the  same;  but  the  defendants  did  the  work,  instead 
of  a  contractor  obtained  according  to  the  requirement  of  the 
charter  as  the  lowest  bidder  for  the  same.  On  these  facts,  the 
circuit  court  directed  a  verdict  for  the  defendants,  except 
the  city  of  Watertown. 

It  will  bo  seen  that  the  facts  proved  do  not  support  the 
answer  as  to  letting  the  work  to  other  persons.  It  may  be 
said  here  that  all  the  authorities  cited  by  the  learned  counsel 
of  the  respondents  have  application  (inly  to  the  case  made  by 
the  answer,  and  in  no  respect  to  that  made  by  the  facts 
proved.  The  same  elementary  authorities  cited  by  them  make 
the  very  distinction  which  here  exists  between  the  answer  and 
the  proofs.  The  board  of  street  commissioners,  when  they 
determine!  upon  the  work  and  adopted  the  plans  and  specifi- 
cations of  it,  acted  as  public  officers,  exercising  judicial  and 
legislative  power,  and  they  are  not  amenable  to  any  one  ex- 
cept the  public  for  any  errors,  negligence,  or  mere  misfeasance 
in  the  matters  within  their  jurisdiction.     In  this  case  they 
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are  not  charged  with  any  dereliction  in  these  respects.  But 
when,  after  adopting  the  plans  and  specifications,  they  under- 
take to  carry  them  out  practically,  and  do  the  work  them- 
selves, and  employ  agents  and  servants  to  execute  the  plans 
and  specifications  manually,  then,  if  they  are  acting  as  offi- 
cers at  all,  they  are  merely  ministerial  officers,  and  not  judi- 
cial or  legislative,  and,  according  to  the  same  authorities,  are 
liable  to  third  persons  for  their  negligence  or  misfeasance,  or, 
as  the  authorities  say,  as  public  officers  they  acted  in  a  minis- 
terial capacity,  and  are  therefore  liable:  Cooley  on  Torts,  839- 
376.  If,  as  public  officers,  they  owe  only  a  duty  to  the 
public,  and  are  not  liable  to  persons,  yet  if  they  eo  act  as  to 
owe  a  duty  to  individuals,  then  their  negligence  therein  is  an 
individual  wrong  which  may  be  redressed  by  private  action. 
In  this  case  the  defendants  owed  a  duty  to  the  traveling  pub- 
lic, and  to  the  plaintifi"  while  traveling  over  the  bridge,  to  look 
out  for  her  personal  safety,  while  they  were  managing  the 
work  through  their  servants.  This  is  not  a  public  but  a  pri- 
vate duty,  which  they  must  discharge  properly  or  be  liable  to 
those  injured  by  their  negligence.  As  public  officers,  acting 
for  the  public  alone,  they  are  exempt  from  personal  liability. 
The  doctrine  of  respondeat  superior  does  not  apply  to  such. 
But  if,  as  the  authors  say,  they  engage  in  some  special  em- 
ployment, and  their  duties  are  of  a  more  private  character, 
and  concern  individuals  as  well  as  the  public,  they  are  amen- 
able to  private  actions:  Wharton  on  Negligence,  sec.  284, 
Shearman  and  Redfield  on  Negligence,  sees.  166,  167.  This 
distinction  is  plainly  marked  and  easily  applied.  The  au- 
thorities cited  by  the  learned  counsel  of  the  respondents  iipply 
only  to  the  first  class,  and  therefore  are  not  applicable  to  this 
case;  such  as  Squiers  v.  Village  of  Neenah,  24  Wis.  588;  Hur- 
ley V.  Texas,  20  Id.  637;  Hamilton  v.  City  of  Fond  du  Lac,  40 
Id.  47;  Smith  v.  Gould,  61  Id.  31.  Special  attention  is  called 
to  Alvord  V.  Barrett,  16  Id.  175,  as  illustrating  the  rule  con- 
tended for  by  the  learned  counsel.  But  in  that  case  the  court 
said:  "If  the  town  clerk  had  been  guilty  of  any  neglect  of 
duty  or  misconduct,  whereby  the  appellant  had  sustained 
damages,  the  case  would  have  been  different."  So  in  Harris 
V.  Baker,  4  Maule  &  S.  27,  the  trustees  for  lighting  streets 
were  not  liable  to  a  person  injured  by  falling  over  a  heap  of 
dust  deposited  in  the  highway,  because,  the  court  said:  "They 
were  too  far  removed  from  the  cause  of  it."  But  suppose  the 
trustees  had  deposited  the  heap  in  the  highway  wrongfully 
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or  negligently,  they  would  not  then  have  been  too  far  re- 
moved from  the  cause  of  the  injury.  In  New  Clyde  S.  Co. 
V.  River  Clyde  Trustees^  Hay,  Dec.  79,  14  Scot.  Jur.  586,  it 
is  conceded  that  the  remedy  would  be  against  the  persons 
who  committed  the  wrong.  The  defendants  rejected  the  con- 
tractor, who  would  have  been  liable  for  such  an  injury,  and 
took  his  place  to  do  the  work,  and  thereby  assumed  the  liabili- 
ties of  a  contractor  to  those  injured  by  the  negligence  of  their 
servants.  The  board  planned  the  ditch,  and  are  not  liable  for 
their  plan;  but  if  the  commissioners  dug  the  ditch,  and  negli- 
gently left  it  unguarded,  and  a  person  falls  into  it  in  the  dark, 
are  they  not  liable?  By  personally  and  practically  under- 
taking to  do  the  work  through  servants  of  their  own  employ- 
ment, they  are  brought  into  contact  and  relation  with  the 
traveling  public  and  the  plaintiff,  and  assume  corresponding 
duties  and  obligations. 

This  is  sufficient  as  to  the  principle  which  governs  this  case, 
treating  the  defendants  as  officers  as  well  as  operatives.  In 
such  case,  it  follows,  as  of  course,  if  they  are  liable,  the  city  is 
not  so;  and  that  cases  in  which  it  is  held  that  the  municipal- 
ity is  not  liable  for  such  a  personal  injury  caused  by  negli- 
gence or  wrong  are  authorities  that  the  persons  or  officers  who 
did  the  wrong,  or  were  guilty  of  the  negligence,  are  liable.  In 
Wallace  v.  City  of  Menashn,  48  Wis.  79,  33  Am.  Rep.  804,  the 
city  treasurer  sold  the  property  of  one  person  for  the  tax  of 
another.  It  was  held  that  the  city  was  not  liable  for  such  a 
tort.  His  acting  colore  officii  made  no  difference.  In  that 
case,  the  doctrine  and  distinction  as  above  stated,  together 
with  the  above  and  other  authorities,  are  fully  and  ably  re- 
viewed by  Mr.  Justice  Lyon,  and  it  is  a  case  in  point  with 
this  in  principle.  In  Uren  v.  Walsh,  bl  Wis.  98,  it  was  held 
that  the  defendants  were  liable  to  personal  action  for  unlaw- 
fully tearing  down  a  fence  to  open  a  highway,  and  it  made  no 
difference  that  they  pretended  to  act  as  public  officers.  This 
class  of  cases  is  distinguished  from  the  cases  cited  by  the 
learned  counsel  of  the  respondents  by  the  chief  justice  in  an 
able  review  of  the  doctrine.  It  was  a  personal  wrong,  for 
which  the  town  was  not  liable,  and  is  distinguished  from  those 
cases  where  the  municipality  is  held  liable,  because,  in  such 
cases,  it  directed  the  act,  or  ratified  it,  or  it  was  within  its 
general  powers.  In  that  class  of  cases,  the  damages  are  the 
natural  and  proximate  consequence  of  the  illegal  act,  and  not 
the  result,  as  in  this  and  similar  cases,  of  some  incidental  and 
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independent  act  of  negligence  or  of  wrong,  not  necessary  to 
the  work,  and  committed  while  doing  it,  to  the  injury  of  third 
persons.  For  such  an  act  of  negligence  or  of  wrong  as  that 
■complained  of  the  municipality  was  never  held  liable.  The 
city  of  Watertown  had  nothing  to  do  with  it,  never  authorized 
or  ratified  it,  and  it  was  not  within  its  general  powers  or  for 
its  benefit.  The  city  might  as  well  be  held  liable  for  an  as- 
sault and  battery  committed  by  these  commissioners  while 
prosecuting  this  work.  But  treating  the  defendants  as  oflS- 
<;ers,  and  lawfully  doing  the  work,  they  would  be  liable,  and 
the  city  would  not  be.  A  city  is  not  liable  for  injuries  or 
damages  caused  by  the  neglect  of  its  ofiicers  in  the  perform- 
ance of  their  duties:  Schultz  v.  City  of  Milwaukee,  49  Wis.  254; 
35  Am.  Rep.  779;  or  for  their  misfeasance  or  malfeasance,  or 
omission  to  perform  their  duties,  or  for  negligence  in  its  per- 
formance: Little  v.  City  of  Madison,  49  Wis.  605;  35  Am.  Rep. 
793.  When  an  officer  of  a  corporation  performs  an  illegal  act 
resulting  in  an  injury  to  another,  ho  is  liable:  Peck  v.  Cooper, 
112  111.  192;  54  Am.  Rep.  231.  Whenever  a  person  sued  seta 
up  a  defense  that  he  was  an  officer  of  the  government,  act- 
ing under  color  of  law,  it  plainly  devolves  upon  him  to  show 
that  the  law  which  he  invokes  authorized  the  particular  act 
in  question  to  be  done,  and  that  he  acted  in  good  faith: 
Tweed's  Case,  16  Wall.  504.  But  where  the  issue  is  negli- 
gence, motives  or  good  faith  are  immaterial:  Hover  v.  Bark- 
hooff,  44  N.  Y.  113.  Where  an  officer  injures  another  while 
performing  ministerial  duties,  he  is  liable:  Mills  v.  City  of 
Brooklyn,  32  Id.  489.  For  a  personal  injury  caused  by  the 
negligence  of  several  persons,  they  are  severally  or  jointly  lia- 
ble: Creed  v.  Hartmann,  29  Id.  591;  86  Am.  Dec.  341;  City  of 
Peoria  v.  Simpson,  110  111.  294;  Wright  v.  Compton,  53  Ind.  337; 
Stale  ex  rel.  Reynolds  v.  Bahcock,  42  Wis.  138.  These  general 
propositions  are  indisputable,  and,  with  the  authorities,  are 
taken  from  the  brief  of  the  learned  counsel  of  the  appellant. 
We  conclude,  therefore,  that  the  plaintiff  had  a  right  to  recover 
against  the  defendants,  except  the  city  of  Watertown,  and  that 
the  court  erred  in  directing  a  verdict  in  their  favor. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Liability  of  Public  Officers  to  Private  Individuals.-  See  note  to  /?o6« 
inaon  v.  Chamberlain,  90  Am.  Dec.  726. 
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State  v.  Grottkau. 

[73  Wisconsin,  680.J 
Criminal  Law  —  Discharqe  on  Habeas  CJorpus  —  Writ  of  Error 
Prosecuted  by  State.  —  Writ  of  error  will  not  Ho  in  behalf  of  the  state 
to  review  an  order  or  judgment  of  a  court  of  competent  jurisdiction,  in 
habeas  eorpua  proceedings,  discharging  from  custody  a  person  convictnd 
and  imprisoned  for  crime;  and  it  is  immaterial  whether  such  court  issued 
the  writ  of  liobtas  corpus  in  the  first  inst<ince,  or  adjudicated  the  matter 
on  certiorari  to  a  court  commmissioner  who  issued  the  writ. 

Indictment  of  Paul  Grottkau  for  riot.  The  prisoner  was 
convicted  of  the  ofiFense  in  the  municipal  court  of  Milwaukee 
County,  and  on  May  7,  1887,  was  sentenced  to  confinement  at 
hard  labor  for  one  year  in  the  house  of  correction.  On  May 
14,  1887,  before  the  execution  of  the  sentence,  that  court 
granted  a  stay  of  execution,  pending  the  determination  of 
the  case  by  the  supreme  court,  to  which  it  was  brought  by 
writ  of  error.  Grottkau  gave  the  required  security,  and  was 
released  from  custody.  The  supreme  court  afl&rmed  the  judg- 
ment of  the  municipal  court,  and  the  remittitur  from  the  for- 
mer court  was  filed  in  the  latter  March  13,  1888.     On  April 

5,  1888,  Grottkau  was  committed  to  the  house  of  correction, 
pursuant  to  the  sentence.  On  May  8,  1888,  he  was  brought 
before  Court  Commissioner  Hugh  Ryan,  by  virtue  of  a  writ  of 
habeas  corpus,  and  a  hearing  was  had.  On  May  12th,  the  com- 
missioner made  an  order  remanding  Gottkau  to  the  custody  of 
the  keeper  of  the  house  of  correction,  and  dismissed  the  pro- 
ceeding. The  matter  was  removed  by  certiorari  to  the  circuit 
court,  which,  on  May  21, 1888,  discharged  Grottkau  from  cus- 
tody. The  state  thereupon  sued  out  a  writ  of  error,  and  the 
supreme  court,  on  the  argument  of  the  attorney -general  alone, 
no  appearance  having  been  made  for  the  defendant  in  error, 
held  that  execution  of  sentence  having  been  stayed,  and  the 
prisoner  released  on  bail  pending  the  decision  of  the  supreme 
court,  the  term  of  imprisonment  did  not  commence  until  April 

6,  1888.  The  order  and  judgment  of  the  circuit  court  dis- 
charging the  defendant  in  error  from  custody  was  therefore  re- 
versed. The  opinion  will  be  found  reported  in  73  Wis.  591. 
The  defendant  in  error  thereafter  moved  for  a  rehearing,  con- 
tending that  a  writ  of  error  did  not  lie  at  the  suit  of  the  state. 

L.  K.  Luse,  assistant  attorney-general,  for  the  state. 

Moritz  Wittig,  Jr.,  and  C.  E.  Monroe,  for  the  defendant  in 
error. 


Jan.  1889.]  State  v.  Grottkau.  817 

Lyon,  J.  This  case  was  decided  at  the  last  term  on  the 
argument  of  the  attorney-general  alone.  For  that  reason  we 
determined  only  the  single  question,  When  did  Grottkau's 
term  of  imprisonment  commence?  On  that  question  we  ad- 
here to  the  ruling  then  made. 

The  defendant  in  error  now  moves  for  a  rehearing  of  the 
cause,  and  his  counsel,  in  their  argument,  raise  the  question 
whether  a  writ  of  error  lies  at  the  suit  of  the  state  to  bring  to 
this  court  for  review  the  order  or  judgment  of  the  circuit  court 
reversing  the  order  of  Commissioner  Ryan  and  discharging 
the  defendant  in  error  from  custody. 

It  was  decided  by  this  court  twenty-five  years  ago,  and  the 
rule  has  never  been  questioned  or  doubted  since,  that  a  writ 
of  error  does  not  lie  at  the  suit  of  the  state  to  reverse  a  judg- 
ment for  the  defendant  in  a  criminal  prosecution,  whether 
upon  a  verdict  of  acquittal  or  upon  an  issue  involving  a  ques- 
tion of  practice,  as  where  final  judgment  was  rendered  for  the 
defendant  on  a  demurrer  to  a  plea  in  abatement  of  the  indict- 
ment: State  V.  Kemp,  17  Wis.  669.  The  case  overrules,  to 
some  extent,  the  doctrine  of  United  States  v.  Salter,  1  Finn.  278, 
wherein  it  was  said  that  if  the  court  quashes  the  indictment 
or  arrests  judgment  erroneously  the  prosecution  may  have  a 
writ  of  error  to  reverse  such  decision. 

Is  the  rule  of  State  v.  Kemp  applicable  to  this  case?  We 
have  concluded,  after  much  deliberation,  that  the  question 
must  be  answered  in  the  aflSrmative.  We  can  perceive  no 
diflference  in  principle  between  a  case  where,  as  in  that  case, 
the  accused  is  discharged  from  custody  without  a  trial  because 
an  issue  of  law  on  the  pleadings  had  been  determined  in 
his  favor,  and  the  present  case,  in  which  the  defendant  in 
error  was  discharged  from  custody  by  the  final  order  of  the 
circuit  court  made  in  a  proceeding  on  habeas  corpus.  The 
reasons  why  the  state  is  remediless  in  the  former  case  apply 
with  equal  force  to  the  latter.  To  illustrate,  suppose  that  in 
a  criminal  prosecution  the  trial  court  arrests  judgment  after 
conviction  and  dismisses  the  case  on  the  ground  that  it  has 
no  jurisdiction  thereof.  So  far  as  that  prosecution  is  con- 
cerned, the  order  in  that  behalf,  which  results  in  the  discharge 
of  the  accused  from  custody,  is  final,  and  the  state  is  remedi- 
less. But  suppose  the  court  holds  it  has  jurisdiction,  and 
proceeds  to  sentence  the  accused  to  imprisonment,  and  some 
court  of  competent  jurisdiction  thereafter  discharges  him  upon 
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habeas  corpus,  because,  in  its  opinion,  the  trial  court  had  no 
such  jurisdiction.  Both  discharges  in  the  cases  supposed 
rest  upon  precisely  the  same  ground.  It  being  the  settled 
law  that  the  state  cannot  have  a  writ  of  error  in  the  one  case, 
it  seems  logically  to  follow  that  it  ought  not  to  have  the  writ 
in  the  other. 

The  only  adjudication  by  this  court  which  is  claimed  to  be  a 
direct  authority  for  allowing  a  writ  of  error  in  the  present  case 
was  made  in  >State  ex  rel.  McCaslin  v.  Smith,  65  Wis.  93.  In- 
that  case  a  judgment  had  been  rendered  against  Smith  for  the 
costs  of  a  prosecution  for  larceny  instituted  by  him  against 
one  Davis,  which  had  failed.  The  judgment  was  so  rendered 
pursuant  to  section  4791  of  the  Revised  Statutes.  Smith  was 
imprisoned  under  an  execution  against  his  goods  and  person, 
issued  on  such  judgment.  On  a  habeas  corpus  he  was  dis- 
charged from  custody  by  a  court  commissioner,  and  the  circuit 
court,  on  certiorari,  affirmed  the  order  of  discharge.  McCaslin 
then  suit  out  a  writ  of  error  from  this  court  to  obtain  a  review 
and  reversal  of  the  order  of  affirmance.  It  was  held  that  he 
was  entitled  to  the  writ. 

The  judgment  in  the  above  case  under  which  Smith  was 
imprisoned  is  nominally  in  favor  of  the  state,  but  really  in 
favor  of  the  county  which  was  chargeable  with  such  costs.  It 
is  a  mere  judgment  for  money,  and  is  not  distinguishable  in 
principle  from  an  ordinary  judgment  for  tort  in  a  civil  action 
between  individuals,  or  from  a  case  in  which  a  person  is 
imprisoned  for  violation  of  or  non-compliance  with  an  order 
made  for  the  enforcement  of  a  private  riglit  or  remedy,  as  dis- 
tinguished from  imprisonment  for  a  criminal  contempt.  For 
a  discussion  of  this  distinction,  see  In  re  Murphcy,  39  Wis. 
296;  In  re  Pierce,  44  Id.  411,  and  cases  cited. 

In  the  present  case,  the  imprisonment  of  the  defendant  in 
error  was  for  crime  of  which  he  had  been  duly  convicted. 
This  distinguishes  it  from  the  case  of  Stale  ex  rel.  McCaslin  v. 
Smith,  supra,  and  renders  the  application  of  a  different  rule 
entirely  proper.  Hence,  while  we  do  not  question  the  accu- 
racy of  the  judgment  in  that  case,  but  rather  reaffirm  it,  we 
hold  that  when,  as  in  the  present  case,  a  person  convicted  and 
imprisoned  for  crime  is  discharged  from  custody  in  a  habeas 
corpus  proceeding  by  a  court  of  competent  jurisdiction,  the 
state  cannot  obtain  a  review  of  tlie  order  or  judgment  in  that 
behalf  by  writ  of  error.  And  it  is  immaterial  whether  such 
court  issues  the  habeas  corpus  in  the  first  instance  or  adjudi- 
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cates  the  matter  on  certiorari  to  a  court  commissioner  who 
issued  the  writ. 

Inasmuch  as  the  judgment  of  this  court  herein  can  only  be 
upheld  on  the  assumption  that  the  writ  of  error  was  properly 
issued  at  the  suit  of  the  state,  and  that  assumption  now  being, 
negatived,  it  follows  that  the  motion  for  a  rehearing  must  be 
granted. 

The  question  here  decided  is  one  of  considerable  general 
interest,  but  has  probably  ceased  to  be  of  any  importance  in 
this  particular  case.  Grottkau's  term  of  imprisonment  com- 
menced April  5,  1888,  and  his  sentence  is  for  one  year.  If 
the  time  he  has  been  at  large  since  his  discharge  on  habeas 
corpus  is  not  deducted  from  such  term,  the  same  will  expire 
April  5,  1889.  While  we  do  not  here  decide  the  point,  we  are 
strongly  inclined  to  the  opinion  that  the  term  of  Grottkau's 
punishment,  after  having  once  commenced,  was  not  inter- 
rupted by  such  discharge,  and  hence  that  it  will  expire  April 
5,  1889. 

The  proposition  upon  which  the  motion  for  a  rehearing  is 
granted  has  been  fully  and  ably  argued  by  the  learned  assist- 
ant attorney-general,  as  well  as  by  the  learned  counsel  for  the 
defendant  in  error,  and  has  been  much  considered  by  the 
court.  It  is  not  at  all  probable  that  further  argument  will 
change  our  opiniorr.  Hence,  after  the  order  for  rehearing  is 
entered,  the  clerk  will  enter  a  further  order  quashing  the  writ 
of  error  and  dismissing  the  case. 

Ordered  accordingly. 

Habeas  Cobpus.  —  A  prisoner  will  not  be  discharged  on  a  writ  of  habecu 
corpus  because  of  errors  committed  by  a  court  of  competent  jurisdiction:  Sen- 
nott's  Case,  146  Mass.  489;  4  Am.  St.  Rep.  344,  and  cases  collected  in  note 
thereto  348;  StcOe  v.  Neel,  48  Ark.  283. 
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6tate  v.  Yanderbilt. 

IU6  Indiana,  1L] 

OomcoK  SoHOOLS  —  BtTLBS  AND  BsouLATiONS. — Role  requiring  papila  to 
pay  for  school  property  which  they  may  wantonly  and  carelessly  break 
or  destroy  ia  not  reasonable,  and  teachers  have  no  right  to  make  snch 
mle  and  enforce  it  by  chastisement  of  the  pupils. 

PULADiNa  AND  PRAcncE  —  RECORD  ON  APPEAL.  —  Section  1846,  Revised 
Statutes  of  Indiana,  1881,  provides  that  "the  prosecuting  attorney  may 
except  to  any  opinion  of  the  court  daring  the  prosecution  of  any  cause, 
and  reserve  the  point  of  law  for  the  decision  of  the  supreme  court,"  and 
that  "  the  bill  of  exceptions  must  state  clearly  so  much  of  the  record  and 
proceedings  as  may  be  necessary  for  a  fair  statement  of  the  question  re- 
served. Section  1883  provides  that  "  in  case  of  an  appeal  from  a  ques- 
tion reserved  on  the  part  of  the  state,  it  shall  not  be  necessary  for  the 
olerk  of  the  court  below  to  certify  in  the  treuiscript  any  part  of  the  pro- 
ceedings and  record,  except  the  bill  of  exceptions  and  the  judgment  of 
acquittal,"  and  that  "when  the  question  reserved  is  defectively  stated, 
the  supreme  court  may  direct  any  part  of  the  proceedings  and  record  to 
be  certified  to  them. "  Under  these  provisions,  where  the  clerk  seta  out 
the  affidavit  on  which  the  accused  was  tried  before  a  justice,  to- 
gether with  the  proceedings  in  the  circuit  court,  the  supreme  court  will 
consider  the  affidavit  as  part  of  the  record,  and  ascertain  therefrom  what 
the  charge  was,  if  it  is  not  shown  by  the  bill  of  exceptions. 

L.  T.  Michener,  attorney-general,  for  the  state. 

C.  V.  McAdams,  for  the  appellee. 

ZoLLABS,  J.  Appellee  was  tried  and  acquitted  in  the  court 
below  upon  a  charge  of  assault  and  battery.  A  bill  of  excep- 
tions, presented  by  the  prosecuting  attorney,  and  signed  and 
filed  at  the  time  the  exceptions  were  taken,  shows  that  the 
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•state,  by  the  prosecuting  attorney,  excepted  to  the  giving  of 
an  instruction  by  the  court,  and  also  excepted  to  the  refusal 
of  the  court  to  give  an  instruction  asked  by  the  prosecuting 
attorney. 

The  case  seems  to  have  originated  before  a  justice  of  the 
peace.  The  clerk,  in  making  the  record  for  this  appeal,  has 
set  out  the  affidavit  upon  which  appellee"  was  tried,  and  which 
was  filed  in  his  office  by  the  justice  of  the  peace,  on  appeal 
from  his  court,  together  with  the  proceedings  in  the  circuit 
court,  including  the  verdict  and  judgment  of  acquittal,  and 
also  the  bill  of  exceptions. 

Counsel  for  the  state  contend  that  the  court  below  erred  in 
the  giving  of  the  one  instruction  and  in  the  refusal  of  the  other. 
Counsel  for  appellee,  on  the  other  hand,  contends  that  there  is 
no  question  before  this  court  for  decision,  for  the  reason  that 
the  appeal  was  not  taken  in  the  manner  prescribed  by  the 
statute. 

He  insists  that  this  court  cannot  determine  whether  there 
was  error  in  the  giving  or  refusal  of  the  instructions,  unless  it 
is  in  some  proper  way  advised  of  the  nature  of  the  charge 
upon  which  appellee  was  tried,  and  that  we  cannot  look  beyond 
the  bill  of  exceptions  to  the  affidavit  set  out  in  the  record  to 
determine  what  the  charge  was. 

Section  1846,  Revised  Statutes  of  1881,  provides  that  "  the 
prosecuting  attorney  may  except  to  any  opinion  of  the  court 
during  the  prosecution  of  any  cause,  and  reserve  the  point  of 
law  for  the  decision  of  the  supreme  court.  The  bill  of  ex- 
ceptions must  state  clearly  so  much  of  the  record  and  proceed- 
ings as  may  be  necessary  for  a  fair  statement  of  the  question 
reserved." 

Section  1883,  Revised  Statutes  of  1881,  provides  that  "  in 
case  of  an  appeal  from  a  question  reserved  on  the  part  of  tho 
state,  it  shall  not  be  necessary  for  the  clerk  of  the  court  below 
to  certify  in  the  transcript  any  part  of  the  proceedings  and 
record  except  the  bill  of  exceptions  and  the  judgment  of  ac- 
quittal. When  the  question  reserved  is  defectively  stated,  the 
supreme  court  may  direct  any  part  of  the  proceedings  and 
record  to  be  certified  to  them." 

Applied  to  a  case  like  this,  the  strict  construction  put  upon 
the  above  sections  of  the  statute  by  appellee's  counsel  is  not 
sustained  by  our  cases.  They  are,  in  effect,  that  on  such  ap- 
peal by  the  state,  what  is  a  part  of  the  record  without  a  bill 
of  exceptions  need  not  be  embraced  in   such  bill,  and  that 
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where  the  question  of  law  reserved  is  shown  hy  the  record 
proper,  no  bill  of  exceptions  is  necessary:  State  v.  Day,  52 
Ind.  483;  StaU  v.  BartUtt,  9  Id.  569;  Gillett's  Criminal  Law, 
sec.  1004. 

Those  cases  require  that  in  this  case  we  shall  regard  the 
affidavit  as  a  part  of  the  record,  and  that  we  shall  look  beyond 
the  bill  of  exceptions  to  it  to  ascertain  what  the  charge  against 
appellee  was. 

Looking  to  the  record  before  us  as  a  whole,  we  think  that 
it  sufficiently  presents  the  question  as  to  whether  or  not  a 
teacher  of  a  public  school  raay  establish,  and  enforce  by  chas- 
tisement, a  rule  requiring  pupils  to  "pay  for  the  wanton  and 
careless  destruction  of  school  property." 

The  bill  of  exceptions  shows  that  the  state,  by  the  prosecut- 
ing attorney,  asked  the  court  to  charge  the  jury  "that  a  teacher 
in  a  public  district  school  has  no  right  to  inflict  a  money  pen- 
alty upon  a  pupil  for  the  accidental  destruction  or  breakage 
of  school  property,  and  enforce  the  same." 

That  instruction  the  court  refused,  and  over  the  exception 
of  the  state,  gave  the  following  instruction:  "A  rule  of  the 
teacher  requiring  that  the  pupil  shall  pa}'  for  the  wanton  and 
careless  destruction  of  school  property  is  a  reasonable  rule, 
and  one  that  the  teacher  has  the  right  to  enforce." 

It  is  not  necessary  that  the  evidence  should  be  in  the  record 
to  enable  us  to  pass  upon  these  instructions,  if  in  any  case  on 
appeal  by  the  state  the  evidence  can  be  examined,  a  question 
which  we  leave  where  it  is  left  by  our  cases.  Without  speak- 
ing of  the  instruction  refused,  which  is  the  opposite  of  that 
given,  the  latter,  if  erroneous,  would  be  erroneous  under  any 
aupposable  state  of  the  evidence. 

Under  our  cases,  a  school-teacher  has  the  right  to  exact 
from  pupils  obedience  to  his  lawful  and  reasonable  demands 
and  rules,  and  to  punish  for  disobedience,  "with  kindness, 
prudence,  and  propriety."  And  where,  in  such  case,  the  pun- 
ishment is  not  administered  with  unreasonable  severity,  a 
proceeding  for  an  assault  and  battery  cannot  be  maintained 
against  the  teacher:  Danenhoffer  v.  State,  69  Ind.  295;  35  Am. 
Rep.  216. 

The  rule  or  rules  to  which  the  teacher  may  thus  enforce 
obedience  must,  however,  be  reasonable;  and  whether  or  not 
such  rules  are  reasonable  is  ultimately  a  question  for  the 
courts:  Fertich  v.  Michencr,  111  Ind.  472;  60  Am.  Rep.  709. 

We  think  that  a  rule  requiring  pupils  to  pay  for  school 
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property  which  they  may  wantonly  and  carelessly  break  or 
destroy  is  not  a  reasonable  rule,  and  therefore  that  teachers 
have  no  right  to  make  and  enforce  such  a  rule  by  chastisement 
of  the  pupils.  The  "  wanton  and  careless  destruction,"  etc., 
amounts  to  nothing  more  than  carelessness:  Lafayette  etc. 
R.  R.  Co.  V.  Huffman,  28  Ind.  287;  92  Am.  Dec.  318;  Terre 
Haute  etc.  R.  R.  Co.  v.  Graham,  95  Ind.  286,  296;  48  Am.  Rep. 
719. 

Carelessness  on  the  part  of  children  is  one  of  the  most  com- 
mon, and  yet  one  of  the  least  blameworthy,  of  their  faults.  In 
simple  carelessness  there  is  no  purpose  to  do  wrong.  To  pun- 
ish a  child  for  carelessness  in  any  case  is  to  punish  it  where 
it  has  no  purpose  or  intent  to  do  wrong  or  violate  rules. 

But  beyond  this,  no  rule  is  reasonable  which  requires  of 
the  pupils  what  they  cannot  do.  The  vast  majority  of  pupils, 
whether  small  or  large,  have  no  money  at  their  command 
with  which  to  pay  for  school  property  which  they  injure  or 
destroy  by  carelessness  or  otherwise.  If  required  to  pay  for 
such  property,  they  would  have  to  look  to  their  parents  or 
guardians  for  the  money.  If  the  parent  or  guardian  should 
not  have  the  money,  or  if  they  should  refuse  to  give  it  to  the 
child,  the  child  would  be  left  subject  to  punishment  for  not 
having  done  what  it  had  no  power  to  do. 

Without  giving  other  reasons  for  our  conclusion  that  the 
rule  in  question  was  an  unreasonable  rule,  our  judgment  is, 
that  the  court  below  erred  in  giving  the  instruction  above  set 
out,  and  that  this  appeal  must  be  sustained,  and  the  appellee 
taxed  with  the  costs  on  appeal. 


Right  of  Sohool-m aster  to  Make  Rules  and  inflict  pnnishmeut  on 
pupils:  Van  Factor  v.  State,  113  Ind.  276;  3  Am.  St.  Rep.  646,  and  note  650; 
and  cases  cited  in  the  opinion  supra. 


Brown  v.  Grove. 

[116  Indiana,  84.J 

DivoECE  —  Decree  Obtained  by  Fraud  Annulled.  —  Where  a  petitioB 
for  divorce  is  filed  by  the  husband  in  the  name  of  the  wife,  but  without 
her  knowledge  or  consent,  at  a  time  when  she  is  ill  and  almost  blind, 
and  she  has  no  notice  nor  knowledge  of  the  proceedings  for  more  than 
twenty  years  after  they  are  instituted,  the  decree  will  be  annulled  aa 
fraudulent  and  void. 

Wftnesses  —  Competency  of  Wife  as  Witness  to  Annul  Decree  o» 
Divorce.  —  In  an  action  to  annul  a  decree  of  divorce,  the  wife  is  a  com- 
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pet«ut  witnesii  to  testify  aa  to  what  she  did  or  did  not  do  concerning 
the  petition  in  the  divorce  suit;  and  thongh  she  may  be  incompetent  to 
testify  aa  to  some  of  the  matters  involved,  it  is  error  to  rule  that  she  ia 
totally  incompetent. 
New  Trial  —  Newly  Discovered  Evidemok. — In  an  action  to  annol  a 
decree  of  divorce,  a  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence  when  the  ntmost  force  that  can  be  allotted  to 
■nch  evidence  is  that  it  tends  to  impeach  the  plaintiff. 

L.  Howland  and  Leon  0.  Bailey,  for  the  appellants. 

Hezekiah  Dailey  and  John  F.  McCray,  for  the  appellee. 

Elliott,  J.  It  is  alleged  in  the  complaint  of  the  appellee 
that  she  was  married  to  Henry  W.  Grove  in  1851;  that  in 
March,  1863,  a  decree  of  divorce  was  obtained  by  fraud;  that 
the  petition  for  divorce  was  filed  in  her  name  without  her 
knowledge  or  consent;  that  she  did  not  authorize  the  solicitor 
whose  name  is  signed  to  the  petition  purporting  to  have  been 
filed  by  her  to  file  any  petition;  that  the  petition  was  filed 
and  procured,  without  her  knowledge,  by  Henry  W.  Grove; 
and  that,  on  the  day  it  was  filed,  he  appeared  in  person  and 
filed  an  answer. 

It  is  further  alleged  that  at  the  time  the  petition  was  filed 
she  was  ill  and  almost  blind;  that  soon  after  the  decree  was 
entered  she  became  and  has  since  been  totally  blind,  and  for 
a  great  part  of  the  time  has  been  an  inmate  of  the  county  poor- 
house. 

It  is  also  averred  that  she  had  no  notice  or  knowledge  of 
the  proceedings  until  long  after  the  death  of  Henry  W.  Grove, 
and  that  he  died  on  the  seventh  day  of  December,  1883. 

The  complaint  is  good.  A  husband  who  procures  a  petition 
to  be  filed  in  the  name  of  his  wife  against  himself  without  her 
knowledge,  and  answers  the  complaint  filed  by  his  own  pro- 
curement, perpetrates  a  fraud  upon  her  and  upon  the  court. 
Such  conduct  courts  abhor.  It  would  be  a  mockery  to  uphold 
a  decree  obtained  by  such  a  fraud.  Courts  have  inherent 
power  to  annul  decrees  obtained  by  means  such  as  those  re- 
sorted to  by  Henry  W.  Grove:  Nealis  v.  Dicks,  72  Ind.  374; 
Cavanaugh  v.  Smith,  84  Id.  380;  Earle  v.  Earle,  91  Id.  27. 

The  appellee  was  neither  plaintiff  nor  defendant.  Henry 
W.  Grove  was  the  sole  party  to  the  suit.  In  truth,  there  was 
no  suit,  for  there  was  no  plaintiff.  It  is  an  ancient  maxim 
that  "fraud  vitiates  everything";  and  it  is  impossible  to  con- 
ceive of  a  case  to  which  that  maxim  more  strongly  and  justly 
applies  than  the  one  before  us.     The  proceeding  is  utterly 
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destitute  of  force.  The  infirmity  is  remediless.  The  defect 
is  incurable. 

The  contention  of  counsel  that  the  appellee  was  bound  to 
know  of  the  existence  of  the  decree  because  it  was  of  record 
is  not  only  without  strength,  but  is  without  plausibility.  It 
would  be  strange  indeed  if  a  woman  was  bound  to  examine 
the  records  to  ascertain  whether  she  had  herself  ever  instituted 
a  suit  for  divorce. 

The  appellee  was  a  competent  witness.  She  had  a  right  to 
testify  as  to  what  she  herself  did  or  did  not  do  concerning  the 
petition  in  the  divorce  suit.  What  she  did  or  did  not  do  was 
a  matter  neither  within  the  spirit  nor  the  letter  of  the  law 
prohibiting  parties  from  testifying  where  heirs  are  interested. 
It  may  be  true  that,  as  to  some  other  matters,  she  was  not 
competent,  but  the  only  objection  presented  was  as  to  her 
competency  to  testify  at  all,  and  that  objection  was  properly 
overruled. 

The  only  question  we  are  required  to  decide,  and  the  only 
question  we  do  decide,  is,  that  upon  some  of  the  matters  in- 
volved, the  appellee  had  a  right  to  testify,  and  that,  as  she 
was  as  to  those  matters  a  competent  witness,  it  would  have 
been  error  to  have  ruled  her  totally  incompetent. 

The  only  argument  made  by  appellants'  counsel  upon  this 
point  is  this:  "The  heirs  are  parties.  Her  claim  aflfects  the 
estate,  and,  under  the  statutes  of  this  state,  the  husband  being 
dead,  the  plaintiff  was  incompetent  to  testify  as  to  matters 
prior  to  her  husband's  death."  No  authorities  are  cited,  nor 
other  reasons  adduced,  and  what  we  have  said  disposes  of 
the  question  as  it  is  presented  to  us.  This  suit,  it  must  be 
remembered,  is  one  to  annul  a  decree  of  divorce,  and,  as  to 
many  matters,  the  appellee  was  a  competent  witness,  and  the 
only  question  presented  is,  whether  she  was  competent  to  tes- 
tify at  all. 

There  was  no  error  in  excluding  the  note  and  mortgage 
executed  to  Mr.  Goodwin.  There  was  no  evidence  that  they 
were  executed  by  her,  and  without  such  evidence  they  were 
not  admissible,  since  to  make  them  competent  for  any  pur- 
pose it  was  indispensably  necessary  to  prove  that  they  were 
executed  by  her. 

The  appellants  assert  that  they  were  entitled  to  a  new  trial, 
upon  the  ground  of  newly  discovered  evidence,  and  thus  pre- 
sent that  point:  "  This  reason  was  highly  material  and  impor- 
tant to  the  appellants.     It  clearly  establishes  the  identity  of 
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plaintiff  with  the  Emily  J.  Grove  who  borrowed  the  money 
from  Goodwin  the  same  year  her  divorce  was  granted,  repre- 
senting herself  as  a  divorced  and  single  woman."  This  can- 
not justly  bo  regarded  as  such  a  presentation  of  the  question 
as  the  rules  of  practice  require,  since  it  does  not  enable  us  to 
determine  the  specific  grounds  upon  which  the  ruling  of  the 
trial  court  is  assailed.  We  have,  however,  given  the  question 
attention,  and  we  are  clear  that  the  utmost  force  that  can  be 
allotted  the  newly  discovered  evidence,  if,  indeed,  even  so 
much  can  be  given  it,  is  that  it  tends  to  impeach  the  appellee. 
Over  and  over  again  it  has  been  decided  that  a  new  trial  will 
not  be  granted  to  admit  the  introduction  of  impeaching  evi- 
dence. 

Counsel  state  some  other  questions  upon  the  rulings  in  ad- 
mitting and  excluding  evidence  which  they  say  the  record 
presents,  but  they  do  not  argue  them,  and  they  are,  therefore, 
deemed  waived. 

The  evidence  fully  sustains  the  finding  of  the  trial  court. 

We  think  it  proper  to  say  that  the  issue  tried  and  deter- 
mined was,  whether  the  appellee  had  a  right  to  have  the  de- 
cree of  divorce  annulled,  and  that  is  the  only  issue  upon 
which  our  judgment  or  that  of  the  trial  court  is  absolutely 
and  directly  conclusive.  Whether  property  rights  acquired 
upon  the  faith  of  the  validity  of  the  decree  are  aflFected,  we 
have  not  inquired,  and,  of  course,  have  not  decided.  All  that 
we  do  decide  is,  that  Mrs.  Grove  had  a  right  to  relief  against 
the  decree  procured  by  fraud.  When  she  claims,  should  she 
ever  do  so,  property  rights,  then  other  questions  may  arise, 
but  now  wc  decide  only  that  she  had  a  right  to  be  relieved 
from  the  fraudulent  decree. 

Judgment  affirmed.  

DrvoRCK.  —  A  Decree  of  Divorce  Obtained  by  a  Husband  throagb 
fraud  upon  the  wife  will  be  set  aside:  Edson  v.  Edson,  108  Masa.  590;  11  Am. 
Rep.  393;  Allen  v.  Maclellan,  12  Pa.  St.  328;  51  Am.  Dec.  608,  note  611;  note 
to  Orceiie  v.  Oreene,  01  Am.  Dec.  461.  Courts  have  an  inherent  power  to 
modify  and  vacate  their  own  judgments  in  a  direct  proceeding  for  that  pur- 
pose; and  judgments  in  divorce  suits  stand  on  the  same  footing,  except  in  so 
far  as  the  courts  must  bo  governed  by  statutory  restrictions:  Nicholson  v. 
Nicholson,  113  Ind.  131.  Although  a  plaintiff  in  a  divorce  suit  has  remarried, 
an  aggrieved  party  may,  under  the  Minnesota  statutes,  bring  an  action  to 
annul  a  divorce  procured  by  fraud:  BomsUi  v.  Johnson,  38  Minn.  230.  A 
judgment  by  default  adjudging  a  marriage  void  may  be  vacated  at  tlic  in- 
stance of  the  defendant,  on  the  ground  that  it  was  fraudulently  procured: 
Blank  v.  Blank;  107  N.  Y.  91.  Where  a  husband  filed  an  application  for  ad- 
measurement of  dower  in  the  realty  of  his  deceased  wife,  and  the  defense  urged 
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w&a  that  said  wife  had  been  divorced  from  him  by  a  decree  rendered  in  an- 
other state,  it  was  competent  for  the  hnsband  to  assail  *snch  decree  on  the 
gronnd  of  a  want  of  jurisdiction  in  the  court  rendering  it:  Neffv.  Beauehamp, 
74  Iowa,  92.  The  law  of  marriage,  as  administered  by  the  courts,  so  far  a» 
property  interests  are  concerned,  is  founded  upon  principles  of  business,  in 
which  the  utmost  good  faith  is  required  from  all  parties,  and  the  least  fraud 
in  regard  thereto  is  the  subject  of  judicial  cognizance:  Piper  v.  Hoard,  107 
N.  Y.  67;  1  Am.  St.  Rep.  785. 

New  Trial.  —  New  Trial  on  Ground  of  Newly  Discovered  Evidence 
tending  to  impeach  a  former  witness  will  not  be  granted:  State  v.  Can;  21 
N.  H.  166;  53  Am.  Dec.  179,  and  note  184,  185.  A  new  trial  will  not  bo 
granted  on  the  ground  of  newly  discovered  evidence  when  such  evidence  is 
merely  cumulative,  and  not  conclusive  in  its  character:  City  of  Sterling  v.  Mer' 
rill,  124  111.  522;  Brooks  v.  Dutcher,  22  Neb.  644;  Sahine  etc.  R'y  Co.  v.  Wood, 
69  Tex.  679;  Campbell  v.  Holland,  22  Neb.  588;  Hart  v.  Jackson,  77  Ga.  493j 
Smith  V.  Watson,  82  Va.  712;  Erskine  v.  Duffy,  76  Ga.  602.  As  a  ground  for  a 
new  trial,  the  discovery  of  new  testimony  is  tolerated  rather  than  favored, 
because  of  its  liability  to  abuse  and  its  tendency  to  mislead:  Id.  A  new 
trial  will  not  be  granted  on  the  ground  of  newly  found  evidence,  where  duo 
diligence  would  have  discovered  such  evidence  before  judgment  and  trial: 
Allen  V.  Bold,  112  Ind.  523;  Du  Souchet  v,  Dutcher,  113  Id.  249.  To  entitle 
one  to  a  new  trial,  newly  discovered  evidence  must  be  material,  not  merely 
cumulative,  and  not  such  as  due  diligence  might  have  previously  discovered: 
Booth  V.  McJilton,  82  Va.  827. 


Town  op  Knightstown  v.  Musgrove. 

[116  Indiana,  121.] 

Nboligencb  —  CoNTRiBtrroRV  Negligence  of  Driver  op  Carriage. — 
Where  one  accepts  the  invitation  of  another  to  ride  in  his  carriage,  and 
thereby  becomes  in  eflfect  his  comparatively  passive  guest,  without  au- 
thority to  direct  or  control  the  conduct  or  inovements  of  the  driver  or 
conveyance,  and  without  reason  to  suspect  his  prudence  or  competency 
to  drive  in  a  careful  and  skillful  manner,  his  want  of  care  should  not  be 
imputed  to  the  guest,  so  as  to  deprive  the  latter  of  his  right  to  compen- 
sation from  a  city  whose  neglect  of  duty  in  obstructing  the  street  has 
resulted  in  his  injury. 

Negligence.  —  One  Who  Sustains  an  Injury,  without  any  fault  or  negli- 
gence of  his  own,  or  of  some  one  subject  to  his  control  or  direction,  or 
with  whom  he  is  so  identified  in  a  common  enterprise  as  to  become  re- 
ponsible  for  the  consequences  of  his  negligent  conduct,  may  look  to  any 
other  person  for  compensation  whose  neglect  of  duty  caused  the  injury, 
even  though  the  negligence  of  some  third  person  with  whom  the  injured 
person  was  not  identified  as  above  may  have  contributed  thereto. 

Negligence. — Before  Concurrent  Negligence  of  a  third  person  can  be 
interposed  to  shield  another  whose  neglect  of  duty  has  caused  an  injury 
to  one  who  was  without  personal  fault,  it  must  appear  that  the  person 
injured  and  the  one  whose  negligence  contributed  to  the  injury  sustained 
such  relation  to  each  other,  in  respect  to  the  matter  then  in  progress,  as 
that  in  contemplation  of  law  the  negligent  act  of  the  third  person  was. 
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apoa  the  principles  of  agency,  or  cooperation  in  a  common  or  joint  enter* 
prise,  the  act  off  the  person  injured. 
MimiciFAL  CoRPORATioKs — DcTY  TO  Keep  Stbkbts  IN  Rbpaiiu — It  ic 
the  dnty  of  a  corporatioa  to  keep  its  streets  in  such  condition  that  per* 
sons  using  them  properly,  who  are  not  so  deficient  in  reasonable  pru* 
dence  and  ordinary  care  as  to  bring  injury  upon  themselves,  can  do  so 
without  peril. 

L.  P.  Newby,  and  Mellett  and  Bundy,  for  the  appellant. 

Shelton  and  Woods,  and  Hemly  and  Brown,  for  the  appellee. 

Mitchell,  J.  Lucinda  Musgrove  sued  the  town  of  Knights- 
town  to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  her  on  the  first  day  of  July,  1886,  without  any  fault 
on  her  part,  while  riding  along  a  public  street  in  the  above- 
mentioned  town,  in  which  there  was  a  dangerous  unguarded 
obstruction. 

There  was  a  trial  by  jury,  and  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  seven  hundred  dollars. 

The  evidence  tended  to  show  that  two  or  more  loads  of 
gravel  had  been  hauled  upon  the  street  by  the  direction  of  the 
authorities,  late  in  the  evening  of  the  day  on  which  the  acci- 
dent happened,  and  that  they  had  been  left  in  such  manner  as 
to  make  a  gravel  heap  eighteen  or  twenty  inches  in  height, 
and  that  there  were  no  lights  or  other  arrangements  to  pre- 
vent persons  lawfully  using  the  street  from  running  upon  the 
obstruction  caused  by  the  gravel.  The  plaintiff  and  her  niece, 
a  girl  some  sixteen  years  old,  while  riding  in  the  evening  after 
dark,  for  recreation,  upon  the  invitation  of  a  Mr.  Hunter,  were 
driven  upon  the  obstruction  thus  left,  and  thrown  out  of  the 
carriage,  which  was  overturned.  Hunter  was  the  owner  of  the 
horse  and  vehicle,  and  had  them  in  his  charge  at  the  time  of 
the  accident. 

At  the  trial,  the  defendant  oflfered  to  prove  that  Hunter  had 
been  at  the  place  where  the  gravel  was  unloaded  on  the  even- 
ing of  the  accident,  and  that  he  talked  with  the  men  who 
hauled  it  about  leaving  it  there  in  the  condition  in  which  it 
was  left.  The  object  of  the  testimony  was  to  show  contribu- 
tory negligence  on  the  part  of  Hunter,  with  a  view  of  insisting 
that  the  plaintiff  was  so  identified  with  him  as  that  his  negli- 
gence should  be  imputed  to  her.  The  testimony  having  rela- 
tion to  that  subject  was  all  excluded,  and  it  is  now  urged  that 
the  judgment  ought  to  be  reversed  on  account  of  this  ruling. 
It  is  not  claimed  that  the  plaintiff  was  herself  guilty  of  any 
default,  nor  was  it  proposed  to  show  that  she  knew,  or  had 
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any  reason  to  suspect,  that  Hunter  was  not  a  prudent,  safe, 
and  competent  driver;  but  assuming  that  the  excluded  evi- 
dence would  have  shown  that  Hunter  was  negligent,  the  claim 
is,  that  his  neglect  ought  to  be  imputed  to  the  plaintifif,  and 
that  her  right  of  recovery  should  have  been  thereby  defeated,, 
notwithstanding  the  neglect  of  the  defendant.     Thorogood  v. 
Bryan,  8  Com.  B.  115,  is  perhaps  the  leading  case  in  support 
of  the  doctrine  upon  which  a  reversal  is  claimed.     It  appeared 
in  that  case  that  a  passenger  who  had  alighted  from  an  omni- 
bus was  run  down  and  fatally  injured  by  an  omnibus  belong- 
ing to  another  line,  which  came  up  at  the  moment.     The  jury 
were  instructed  to  the  effect  that  if  they  should  find  that  the 
negligence  of  the  driver  of  the  vehicle  in  which  the  deceased 
was  a  passenger,  in  not  drawing  up  to  the  curb  in  such  man- 
ner as  to  afford  him  a  safe  place  to  alight,  had  contributed  to 
the  injury,  their  verdict  must  be  for  the  defendant,  although 
the  driver  of  the  omnibus  owned  by  the  latter  was  also  guilty 
of  negligence.     The  doctrine  of  this  case,  and  of  those  which 
follow  it,  ascribe  to  the  passenger  the  negligence  of  a  driver 
over  whom  the  passenger  has  no  control.     The  authority  of 
the  case  has  been  greatly  impaired  in  England  by  criticisms 
upon  it  in  later  cases,  and  the  courts  of  this  country,  with  but 
one  or  two  exceptions,  now  hold  the  principles  upon  which  it 
rests  wholly  indefensible:  Little  v.  HacJcett,  116  U.  S.  366 
Wabash  etc.  Ry  Co.  v.  ShacUet,  105  111.  364;  44  Am.  Rep.  791: 
Borough  of  Carlisle  v.  Brisbane,  113  Pa.  St.  544;  57  Am.  Rep 
483,  and  note;   Street  Railway  Co.  v.  Eadie,  43  Ohio  St.  91 
Philadelphia  etc.  R.  R.  Co.  v.  Hogeland,  66  Md.  149;   59  Am 
Rep.  159;  Cuddy  v.  Horn,  46  Mich.  596;  41  Am.  Rep.  178;  Bat 
tishill  V.  Humphery,  64  Mich.  494;   Nesbit  v.  Town  of  Garner^ 
75  Iowa,  314;  ante,  p.  486;   Follman  v.  City  of  Milwaukee,  35 
Minn.  522;  59  Am.  Rep.  340;  New  York  etc.  R.  R.  Co.  v.  Stein- 
brenner,  47  N.  J.  L.  161;   54  Am.  Rep.  126;   Robinson  v.  New 
York  etc.  R.  R.  Co.,  66  N.  Y.  11;  23  Am.  Rep.  1;   Dyer  v.  Erie 
Ey  Co.,  71  N.  Y.  228;  Masterson  v.  New  York  etc.  R.  R.  Co.,  84 
N.  Y.  247;  38  Am.  Rep.  510. 

Without  entering  upon  a  review  of  the  cases,  it  is  sufficient 
to  say  the  general  principle  deducible  from  the  decisions  is,^ 
that  one  who  sustains  an  injury  without  any  fault  or  negli- 
gence of  his  own,  or  of  some  one  subject  to  his  control  or 
direction,  or  with  whom  he  is  so  identified  in  a  common  en- 
terprise as  to  become  responsible  for  the  consequences  of  his 
negligent  conduct,  may  look  to  any  other  person  for  compen- 
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sation  whose  neglect  of  duty  occasioned  the  injury,  even 
though  the  negligence  of  some  third  person  with  whom  the 
injured  person  was  not  identified  as  above  may  have  con- 
tributed thereto:  Beach  on  Contributory  Negligence,  sec.  33. 

Before  the  concurrent  negligence  of  a  third  person  can  bo 
interposed  to  shield  another  whose  neglect  of  duty  has  occa- 
sioned an  injury  to  one  who  was  without  personal  fault,  it 
must  appear  that  the  person  injured  and  the  one  whose  negli- 
gence contributed  to  the  injury  sustained  such  a  relation  to 
each  other,  in  respect  to  the  matter  then  in  progress,  as  that 
in  contemplation  of  law  tlio  negligent  act  of  the  third  person 
was,  upon  the  principles  of  agency,  or  co-operation  in  a  com- 
mon or  joint  enterprise,  the  act  of  the  person  injured.  Until 
such  agency  or  identity  of  interest  or  purpose  appears,  there 
is  no  sound  principle  upon  which  it  can  be  held  that  one  who 
is  himself  blameless,  and  is  yet  injured  by  the  concurrent 
wrong  of  two  persons,  shall  not  have  his  remedy  against  one 
who  neglected  a  positive  duty  which  the  law  enjoined  upon 
him. 

In  a  case  like  the  present,  where  one  accepts  the  invitation 
of  another  to  ride  in  his  carriage,  thereby  becoming  in  effect 
his  comparatively  passive  guest,  without  any  authority  to  di- 
rect or  control  the  conduct  or  movements  of  the  driver,  or 
without  reason  to  suspect  his  prudence  or  competency  to  drive 
in  a  careful  and  skillful  manner,  there  is  no  reason  why  the 
want  of  care  of  the  latter  should  be  imputed  to  the  former, 
BO  as  to  deprive  him  of  the  right  to  compensation  from  one 
whose  neglect  of  duty  has  resulted  in  his  injury. 

As  was  in  effect  said  in  Branncn  v.  Kokomo  etc.  Co.,  115 
Ind.  115,  7  Am.  St.  Rep.  411,  this  court  has  heretofore  adopted 
and  followed  the  line  of  decisions  which  hold  that  in  such  a 
case  negligence  will  not  be  so  imputed:  Town  of  Albion  v.  Het- 
rick,  90  Id.  545;  46  Am.  Rep.  230;  Terre  Haute  etc.  R.  R.  Co. 
v.  McMurray,  98  Ind.  358  (369);  49  Am.  Rep.  752. 

In  Brannen  v.  Kokomo  etc.  Co.,  supra,  the  conclusions  above 
stated  were  distinctly  recognized.  It  appeared,  however,  in 
that  case,  that  the  owner  and  driver  of  a  team,  in  whose 
wagon  the  plaintiff,  with  others,  was  seated,  attempted  while 
in  a  state  of  intoxication  to  run  the  toll-gate  without  paying 
toll.  Inasmuch  as  it  did  not  appear  but  that  the  plaintiff 
knew  of  and  acquiesced  in  the  driver's  purpose  to  commit  the 
contemplated  wrong,  it  was  properly  licld,  within  the  conclu- 
sions above  declared,  that  he  was  so  co-operating  with  the 
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cl river  as  that  in  the  absence  of  exculpatory  evidence  the  act 
of  the  driver  was  the  act  of  the  plaintiff.  The  principle 
which  controlled  in  the  decision  of  that  case  is  not  applicable 
here.  In  some  jurisdictions  attempts  are  sometimes  made  to 
distinguish  between  the  rights  of  one  who  is  injured  while 
being  carried  as  a  passenger  in  a  public  conveyance,  and  when 
riding  in  a  private  conveyance.  There  does  not  seem  to  be 
any  substantial  ground  upon  which  to  rest  such  a  distinction. 
The  inquiry  in  either  case  must  be,  Was  the  relation  of  the 
person  whose  negligence  is  sought  to  be  attributed  to  the  per- 
son injured  such  that  the  latter  had  at  least  an  equal  right  to 
direct  and  control  the  movements  of  the  conveyance,  or  that 
he  would  have  been  jointly  liable  to  a  third  person  for  the 
consequences  of  the  negligent  conduct  of  the  former? 

The  plaintiff  was  lawfully  using  the  street  at  the  time  she 
suffered  the  injury.  It  was  the  duty  of  the  corporation  to 
keep  the  street  in  such  condition  that  persons  using  it  prop- 
erly, who  were  not  so  deficient  in  reasonable  prudence  and 
ordinary  care  as  to  bring  injury  upon  themselves,  could  do  so 
without  peril. 

It  should  be  observed  that  the  doctrine  of  imputable  negli- 
gence, as  applicable  to  the  relation  of  parent  and  child,  and 
other  kindred  relations,  which  has  been  the  subject  of  much 
recent  discussion,  is  not  involved  in  the  facts  of  the  present 
case,  although  the  conclusions  reached  might  seem  to  cover 
cases  involving  that  relation,  especially  where  the  action  is 
by  an  infant.  That  question,  is,  however,  to  be  considered 
open  for  examination  when  it  arises. 

The  evidence  tends  to  sustain  the  verdict. 

The  judgment  is  therefore  affirmed,  with  costs. 


Municipal  Corporations.  —  Duty  to  Keep  Streets  in  Repair,  and 
liability  for  neglect  of  such  duty:  Citi/  of  Denver  v.  Dean,  10  Col.  375;  3  Am. 
St.  Rep.  594;  Clark  v.  City  of  Rkhnoml,  83  Va.  355;  5  Am.  St.  Rep.  281; 
Arkadelplda  v.  Windham,  49  Ark.  139;  4  Am.  St.  Rep.  32;  Turner  v.  New- 
buri/h,  109  N.  Y.  301;  4  Am.  St.  Rep.  453,  and  uotea  to  these  cases. 

One  Who  is  I.vjured  by  the  Joint  Negligence  of  a  private  person, 
with  whom  he  ia  riding  by  invitation,  and  a  third  person  is  not  chargeable 
witli  the  negligence:  BoroiKjh  of  Carlisle  v.  Brisbane,  113  Pa.  St.  544;  57  Am. 
Rep.  483,  and  extended  note  488-511;  Brannen  v.  Kokomo  etc.  Co.,  115  lud. 
115;  7  Am.  St.  Rep.  411,  note  417.  But  see  Township  o/  Crescent  v.  Ander- 
son, 114  Pa.  St.  3G7;  GO  Am.  Rep.  367.  T/iorogood  v.  Biyan,  8  Com.  B.  115, 
which  was  referred  to  and  dissented  from  in  the  principal  case,  has  been 
overruled  in  the  case  of  The  Bernina,  L.  R.  12  P.  D.  58. 

Negligence,  Imputed  —  Instances  of:  See  note  to  NeabU\.  Town  o/Oar* 
tier,  ante,  p.  48G. 
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Malioioub  Proskcution.  —  Ik  Order  to  Recovbr  Dahaqes  for  inBtitnting 
or  prosecuting  a  criminal  action  which  baa  terminated  in  plain tifiTn  ac> 
qnittal,  it  most  bo  shown  that  the  action  was  instituted  in  malice  and 
without  probable  cause. 

MAUCfious  Proskoution.  —  Whkrk  a  Criminal  Proskoution  is  Com- 
MBNCRD  under  circumstances  which  make  it  apparent  that  the  prosecutor 
had  some  collateral  purpose  in  view,  rather  than  the  vindication  of  the 
law,  as  where  an  agent  has  instituted  a  civil  action  against  his  principal 
to  settle  a  dispute  about  a  check,  and  the  principal  charges  the  agent 
with  embezzlement  of  the  check,  upon  which  charge  the  agent  is  ac- 
quitted, a  verdict  against  the  principal  for  malicious  prosecution  without 
probable  cause,  it  being  shown  that  the  check  could  not  have  been  re- 
ceived by  the  agent  or  for  his  benefit,  will  not  be  set  aside  or  disturbed. 

Malicious  Prosecution. — Instruction  Defining  Probable  Cause  for 
prosecution,  and  stating  that  if  such  prosecution  was  false  and  malicious, 
and  instituted  without  reasonable  inquiry,  and  without  the  existence  of 
such  an  apparent  state  of  facts  as  would  have  induced  a  reasonable  and 
prudent  man  to  believe  plaintiff  guilty  of  the  crime  charged,  then  the 
verdict  must  be  in  his  favor,  is  proper. 

Malicious  Prosecution.  —  In  the  Absence  of  a  Motion  for  a  Venirb 
DE  Novo  or  in  arrest  of  judgment  on  a  general  verdict  against  three 
defendants  for  malicious  prosecution,  an  objection  to  rendition  of  judg- 
ment against  two  of  them,  after  denying  a  new  trial  to  them,  and 
granting  it  to  the  third,  will  not  raise  the  question  of  error  in  the 
proceedings. 

Malicious  Prosecution.  —  In  an  action  of  malicious  prosecution,  it  is  com- 
petent for  defendant  to  show,  in  order  to  disprove  malice,  that  in  insti- 
tuting the  action  he  acted  under  the  advice  of  competent  counsel,  and 
where  ho  lays  all  the  facts  before  the  latter  and  acts  in  good  faith  upon 
his  opinion,  he  is  not  liable,  though  it  transpires  that  he  was  mistaken. 

Malicious  Prosecution  —  Evidence.  —  Where  in  an  action  for  malicious 
prosecution  the  j)rosecuting  attorney  testifies  that  upon  tlie  facts  as 
stated  to  him  he,  as  a  lawyer  and  an  officer,  advised  the  institution  of  the 
prosecution,  it  is  competent  to  ask  him,  as  an  expert,  whether,  if  the  facts 
upon  which  he  proceeded  had  been  changed  in  a  certain  manner,  he 
would  have  advised  the  institution  of  tho  proceedings. 

Criminal  prosecution.  The  thirteenth  instruction  men- 
tioned in  the  opinion  is  as  follows:  "Now,  if  you  find,  from 
the  evidence,  that  the  defendants,  or  either  of  them,  instituted 
the  prosecution  complained  of,  and  that  it  was  false,  and  that 
they,  or  either  of  them,  maliciously  and  without  first  having 
made  reasonable  inquiry,  and  without  the  existence  of  such 
an  apparent  state  of  facts  as  would  have  induced  a  reasonably 
intelligent  and  prudent  man  to  believe  Watts  guilty  of  the 
crime  charged,  then  you  shall  find  for  Watts,  and  assess  his 
damages  accordingly." 
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/.  N.  PiercCy  T.  W.  Harper^  and  John  0.  Williams,  for  the 
appellants. 

C.  F.  McNutt,  J.  O.  McNutt,  Davis  and  Davis,  and  S.  R. 
Samill,  for  the  appellee. 

Mitchell,  J.  This  was  an  action  by  James  W.  Watts 
against  William,  Benjamin  F.,  and  David  E.  Paddock,  to  re- 
cover damages  for  an  alleged  malicious  prosecution  instituted 
by  the  Paddocks  against  the  plaintiff,  Watts,  in  the  Vigo  cir- 
cuit court. 

The  plaintiff  charged  that  the  defendants  unlawfully,  wrong- 
fully, maliciously,  and  without  probable  cause,  procured  an 
indictment  to  be  found  and  returned  against  him  by  the  grand 
jury  of  Vigo  County,  in  which  the  plaintiff  was  charged  with 
the  crime  of  embezzlement.  It  was  alleged  that  the  plaintiff 
had  been  arrested  and  tried  upon  the  charge  so  preferred, 
and  that  he  had  been  found  not  guilty,  and  discharged  ac- 
cordingly. 

The  defendants  joined  in  pleading  the  general  issue.  There 
was  a  verdict  for  the  plaintiff  against  all  the  defendants  for 
$750,  upon  which  judgment  was  rendered  against  William 
and  Benjamin  F.  Paddock,  over  their  joint  motion  for  a  new 
trial,  while  David  E.  Paddock  was  awarded  a  new  trial  upoa 
his  separate  motion. 

It  is  contended  on  behalf  of  the  appellants,  with  much 
earnestness,  that  the  verdict  is  not  sustained  by  the  evidence. 
It  appears  that  the  defendants  were  partners,  in  the  summer 
of  1882,  engaged  in  the  milling  business  in  the  city  of  Terre 
Haute.  They  employed  the  plaintiff  to  purchase  wheat,  the  de- 
fendants agreeing  to  furnish  the  money  and  to  pay  the  plaintiff 
a  commission  of  three  cents  per  bushel  on  one  kind  of  wheat, 
and  to  share  the  profits  equally  with  him  on  all  the  wheat 
of  another  kind  which  he  should  purchase  for  them.  Consid- 
erable quantities  of  wheat  were  purchased,  and  a  large  sum  of 
money  furnished  under  this  arrangement,  which  was  continued 
until  in  the  autumn  of  1882.  After  the  plaintiff  ceased  pur- 
chasing wheat,  an  accounting  was  attempted  between  the 
parties,  and  a  dispute  arose  concerning  a  certain  check  drawn 
by  Paddock  &  Co.  in  favor  of  the  plaintiff  for  one  thousand 
dollars  upon  the  First  National  Bank  of  Terre  Haute.  That 
a  check  for  that  amount  was  drawn  payable  to  Watts  or 
bearer  on  the  twenty-sixth  day  of  July,  1882,  and  that  it  was 
paid  by  the  bank  on  that  day  to  some  one,  is  not  disputed. 
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"Watts  had  no  account  of  it  on  his  books,  and  according  to  his 
testimony  he  disputed  the  fact  of  ever  having  received  the 
check,  or  the  money  it  called  for,  although  the  amount  was 
charged  to  him  on  the  books  of  Paddock  &  Co.  Failing  to 
arrive  at  a  satisfactory  adjustment  of  their  aflfairs,  Watts  com- 
menced a  civil  suit  against  Paddock  &  Co.  for  damages  grow- 
ing out  of  an  alleged  violation  of  their  contract,  after  which,  at 
the  instigation  and  upon  the  testimony  of  the  appellants,  the 
grand  jury  of  Vigo  County  returned  an  indictment  charging 
him  with  having  embezzled  the  appellant's  money  and  checks. 
After  hearing  the  evidence  on  behalf  of  the  state,  the  court 
directed  a  verdict  of  acquittal,  and  this  ended  the  criminal 
prosecution,  which  is  now  alleged  to  have  been  begun  ma- 
liciously and  without  probable  cause. 

In  order  to  sustain  an  action  to  recover  damages  for  insti- 
gating or  prosecuting  a  criminal  action  which  has  terminated 
in  the  plaintiff's  acquittal,  it  must  be  shown  that  the  defend- 
ant instituted  the  action  in  malice  and  without  probable 
cause.  The  essential  ground  of  the  action  is,  that  a  criminal 
prosecution  has  been  instituted  and  carried  on  without  prob- 
able cause.  In  the  absence  of  probable  cause,  malice  may  be 
implied:  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138;  Stone  v. 
Crocker,  24  Pick.  81. 

Whether  there  was  probable  cause  for  the  criminal  prosecu- 
tion instituted  by  the  defendants  depends  upon  whether  or 
not  the  above-mentioned  check  for  one  thousand  dollars, 
drawn  on  the  twenty-sixth  day  of  July,  1882,  by  Paddock  & 
Co.,  in  favor  of  Watts,  was  ever  delivered  to  and  the  amount 
of  money  for  wliich  it  called  properly  charged  against  him  on 
the  books  of  Paddock  &  Co.  If  it  was,  or  if,  after  such  rea- 
sonable and  proper  inquiry  as  prudent  persons  ought  to  make, 
the  defendants  honestly  believed  it  had  been,  there  may  have 
been  probable  cause  for  the  prosecution.  If  it  was  not,  and 
the  defendants  ought  or  might  have  known  the  facts,  the 
prosecution  was  commenced  without  probable  csuse.  There 
was  evidence  tending  to  show  that  Watts  never  received  the 
check  nor  the  money;  that  he  was  not  in  the  city  of  Terre 
Haute  within  banking  hours  on  the  day  on  which  the  check 
was  drawn  by  the  defendant.s  and  paid  by  the  bank.  One  of 
tlie  firm  of  Paddock  &  Co.  testified  that  he  drew  the  check, 
payable  as  above,  and  delivered  it  to  Watts  in  i)erson  on  the 
day  on  which  it  bears  date.  This  tlio  latter  denied.  He  also 
produced  evidence  corroborative  of  his  theory,  showing  that 
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the  check  could  not  have  been  paid  to  him  on  the  day  on 
which  the  bank  paid  it.  If  it  was  true,  as  was  assumed  and 
contended  by  Watts,  that  Paddock  &  Co.  drew  their  check  for 
one  thousand  dollars,  payable  to  James  W.  Watts  or  bearer, 
and  never  delivered  it  to  him,  or  to  any  one  at  his  request  or 
for  his  benefit,  that  they  charged  the  amount  called  for  by  the 
check  against  him  on  their  books  without  any  right  to  do  so, 
and  then  caused  him  to  be  prosecuted  for  the  crime  of  embez- 
zlement, while  he  disputed  that  item  of  their  account,  and 
while  he  was  prosecuting  a  civil  action  against  them  claim- 
ing that  they  owed  him,  then,  of  course,  the  verdict  of  the 
jury  was  supported  by  the  evidence.  The  jury  must  have 
accepted  the  theory  put  forward  by  Watts,  and  it  cannot  be 
said  that  it  finds  no  support  in  the  evidence. 

Where  a  criminal  prosecution  is  commenced  under  circum- 
stances which  make  it  apparent  that  the  prosecutor  had  some 
collateral  purpose  in  view,  rather  than  the  vindication  of  the 
law,  as  where  a  prosecution  was  commenced  in  order  to  com- 
pel the  surrender  of  notes  about  which  there  was  a  dispute,  a 
finding  of  a  want  of  probable  cause  will  be  fully  justified:  Kim- 
ball V.  Bates,  50  Me.  308;  Brooks  v.  Wanoick,  2  Stark.  389;  Mc- 
Donald V.  Rooke,  2  Bing.  N.  C.  219. 

We  cannot  reverse  the  judgment  upon  the  evidence.  An 
examination  of  the  instructions  given  to  the  jury,  and  a  con- 
sideration of  the  objections  made  to  them  by  the  appellants, 
lead  to  the  conclusion  that  the  court  committed  no  error  in 
that  connection  which  was  prejudicial  to  the  appellants.  The 
contention  that  the  thirteenth  instruction  was  not  applicable 
to  the  evidence  is  not,  in  our  opinion,  sustained  by  the  record. 
The  point  is  made  in  the  brief  that  the  court  committed 
error  in  rendering  judgment  against  the  appellants  William 
and  Benjamin  F.  Paddock,  over  their  objection,  after  having 
granted  a  new  trial  to  their  co-defendant,  David  E.  Paddock. 

If  there  was  any  impediment  in  the  way  of  the  rendition  of 
a  judgment  after  granting  a  new  trial  to  one  of  the  defendants 
who  was  found  jointly  liable,  it  was  because  the  verdict  was 
there  defective. 

Ordinarily,  questions  of  this  character  can  only  be  pre- 
sented by  moving  for  a  venire  de  novo,  unless  the  whole  rec- 
ord, including  the  verdict,  is  so  defective  as  that  no  judgment 
can  properly  be  rendered,  when  a  motion  in  arrest  may  raise 
the  question:  Boor  v.  Lowrey,  103  Ind.  468;  53  Am.  Rep.  519. 
In  the  present  case,  it  is  conceded  that  there  was  no  motion 
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eitner  for  a  new  venire  or  in  arrest.  It  is  contended,  however, 
that  the  objection  made  by  the  appellants  to  the  rendition  of 
judgment  against  them,  after  a  new  trial  had  been  granted 
their  co-defendant,  performed  substantially  the  same  office  as 
a  motion  in  arrest.  We  do  not  concur  in  this  view,  nor  are  we 
to  be  understood  as  conceding  that  a  motion  in  arrest  would 
have  raised  the  question  in  the  present  case  if  one  had  been 
made.     It  is  not  necessary,  however,  to  decide  that  question. 

During  the  progress  of  the  trial,  the  prosecuting  attorney, 
who,  upon  the  facts  as  communicated  to  him  by  the  appel- 
lants, advised  the  institution  of  a  criminal  prosecution  against 
Watts,  after  having  testified  to  that  effect  in  appellants'  be- 
half in  chief,  was  asked  the  following  question  on  cross-ex- 
amination: "State  if  you  had  known  that  he  still  disputed 
the  payment  of  the  check,  and  disputed  that  he  got  it,  would 
you  have  given  the  advice  you  did?"  To  which  the  witness 
responded  that  he  "would  not." 

It  was  competent  for  the  defendants,  in  order  to  disprove 
malice,  to  show  that  in  instituting  criminal  proceedings  they 
acted  under  the  advice  of  competent  counsel.  Where  one 
lays  all  the  facts  before  counsel,  and  acts  in  good  faith  upon 
an  opinion  given,  he  is  not  liable  to  an  action,  even  though  it 
turn  out  that  he  was  mistaken.  But  in  order  that  he  may 
obtain  immunity,  he  must  have  made  a  full  and  fair  state- 
ment of  all  the  facts  known  to  him:  McCarthy  v.  KitcheUy  59 
Ind.  500,  and  cases  cited;  Center  v.  Spring,  2  Iowa,  393. 

The  prosecuting  attorney  having  testified  that,  upon  a  cer- 
tain hypothesis  or  state  of  facts  communicated  to  him  by  the 
appellants,  he,  as  a  lawyer,  and  an  officer  of  the  law,  advised 
the  institution  of  criminal  proceedings  against  Watts,  it  was 
competent  to  ask  him,  as  an  expert,  whether  or  not,  if  the 
hypothesis  or  facts  upon  which  he  proceeded  had  been  changed 
in  the  manner  indicated  by  the  question,  he  would  have  ar- 
rived ut  a  different  conclusion.  This  was  only  another  way 
of  showing  the  materiality  of  the  facts  assumed  to  have  been 
withheld  from  the  prosecuting  attorney. 

Wo  have  found  no  error.  The  judgment  is  affirmed,  with 
costs.  

Malicious  Pbosecutiox. — Mauce  and  Want  op  Probable  Causb 
mast  be  alleged  and  proved  to  entitle  a  plaintiff  in  an  action  for  malicious 
prosecution  to  recover  damages:  Dkkiruson  v.  Maynard,  20  La.  Ann.  66;  96  Am. 
Dec.  379,  and  note;  Ross  v.  Innli,  35  111.  4S7;  85  Am.  Dec.  373,  and  not* 
381.     A  declaration  in  an  action  for  malicious  prosecution  which  does  not 
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aver  the  want  of  a  probable  cause  is  bad  on  demurrer:  Turner  v.  Turner,  85 
Tenn.  387. 

Malicious  Prosecution.  —  Acting  on  the  Advice  of  Counsel  in  thb 
Commencement  of  proceedings  is,  as  a  general  rule,  a  defense  to  an  action 
for  malicious  prosecution:  Collins  v.  Hayte,  50  111.  337;  99  Am.  Dec.  521,  and 
note  525;  Johnson  v.  Miller,  69  Iowa,  562;  58  Am.  Rep.  231.  But  in  a  suit 
for  malicious  prosecution  the  fact  that  the  prosecutor  acted  on  the  advice  of 
counsel,  though  admissible  in  evidence  for  the  deiendant,  is  not  conclusive  of 
the  question  of  malice;  and  whether  there  was  malice  and  the  want  of  prob- 
able cause  must  be  determined  by  the  jury  from  a  consideration  of  all  the 
facts:  Glasgow  v.  Oioen,  69  Tex.  167.  Where  in  an  action  for  malicious 
prosecution  the  court  instructed  that  the  defendant  was  not  liable  if  before 
beginning  the  prosecution  he  had  laid  the  facts  before  his  attorney  and 
acted  in  good  faith  upon  the  advice  of  such  attorney,  and  himself  ^be- 
lieved  that  there  was  cause  for  the  prosecution,  and  in  response  to  special 
interrogatories,  the  jury  found  the  first  two  conditions  for  the  defendant, 
but  the  third  one  was  not  specially  submitted  to  them,  and  the  general 
verdict  was  for  the  plaintiff,  the  effect  of  the  general  verdict  was  that  defend- 
ant did  not  himself  believe  there  was  probable  cause  for  the  prosecution,  and 
this  was  not  inconsistent  with  the  special  findings:  Acton  v.  Coffman,  74 
Iowa,  17.  The  advice  of  counsel  does  not  of  necessity  shield  one  against  a 
charge  of  malicious  prosecution,  but  it  will  have  that  effect  if  the  facts  acted 
upon  are  fully  and  correctly  stated  to  counsel,  and  if  there  is  nothing  in  the 
case  to  show  a  want  of  good  faith:  Mesher  v.  Iddings,  72  Iowa,  553. 


Wheeler  v.  City  of  Plymouth. 

[116  Indiana,  168.] 

Municipal  Corporations  —  Liability  for  Acts  of  Licensee.  — City  hav- 
ing an  ordinance  prohibiting  the  use  of  gunpowder,  but  allowing  the 
mayor  to  grant  permission  to  use  it  on  certain  occasions,  is  not  liable 
for  damages  for  injury  caused  by  a  licensee,  in  the  absence  of  proof  that 
the  authorized  act  was  intrinsically  dangerous. 

Municipal  Corporations  —  Ordinances.  —  City  is  not  liable  for  failure  to 
enact  or  to  enforce  proper  ordinances. 

Samuel  Parker,  for  the  appellant. 

A.  C.  C apron,  for  the  appellee. 

Elliott,  J.  The  city  of  Plymouth  had  in  force  on  the 
fourth  day  of  July,  1885,  and  for  a  long  time  prior  to  that 
day,  an  ordinance  prohibiting  the  firing  of  gunpowder  or  any 
other  explosive  substance,  except  in  cases  where  the  mayor, 
on  occasions  of  public  rejoicing,  granted  permission  to  fire 
guns,  cannon,  or  other  things  in  which  gunpowder  could  be 
used.  On  the  day  named,  the  mayor  did  grunt  permission  to 
fire  gunpowder  in  an  anvil  on  a  lot  in  the  city  near  where 
there  was  sand,  gravel,  and  other  things  of  like  character.     In 
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firing  the  anvil,  pebbles  and  gravel  were  thrown  against  the 
plate-glasfl  doors  of  the  appellant's  building,  shattering  and 
breaking  them.  For  the  loss  thus  caused  him  he  brings  this 
action.     The  action  action  cannot  be  maintained. 

A  municipal  corporation  is  not  liable  for  a  negligent  failure 
to  enforce  an  ordinance,  nor  is  it  liable  for  omitting  to  enact 
ordinances:  City  of  Lafayette  v.  Timberlake,  88  Ind.  330,  and 
authorities  cited;  Dooley  v.  Town  of  Sullivan,  112  Id.  451;  2 
Am.  St.  Rep.  209;  McDade  v.  Chester  City,  117  Pa.  St.  414;  2 
Am.  St.  Rep.  681. 

There  is  no  actionable  breach  of  corporate  duty  in  failing 
to  enact  a  proper  ordinance,  or  in  failing  to  enforce  one  that 
has  been  enacted,  and  consequently  this  action  cannot  be 
maintained  upon  the  theory  that  there  was  not  a  proper  ordi- 
nance, nor  upon  the  theory  that  the  ordinance  was  not  en- 
forced. 

The  act  of  the  mayor  in  granting  permission  to  fire  the 
anvil  did  not  create  a  liability  against  the  city.  The  utmost 
that  can  be  granted  is,  that  the  act  of  the  mayor  constituted 
the  wrong-doers  the  licensees  of  the  corporation;  and  grant- 
ing this,  but  by  no  means  so  deciding,  the  city  is  not  liable 
for  their  act,  because  it  is  not  shown  that  it  was  intrinsically 
dangerous.  It  is  quite  well  settled  that  a  municipal  corpora- 
tion is  not  liable  for  the  acts  of  its  licensees,  unless  it  is  shown 
that  they  were  authorized  to  perform  an  act  dangerous  in  it- 
self: City  of  Warsaw  v.  Dunlap,  112  Ind.  576  (580);  Dooley  v. 
Town  of  Sullivan,  supra;  Ryan  v.  Curran,  64  Ind.  345;  31  Am. 
Rep.  123. 

Here  there  is  nothing  to  show  that  the  authorized  act  was 
intrinsically  dangerous;  on  the  contrary,  the  danger  arose 
from  the  negligent  manner  in  which  the  licensees  performed 
the  act. 

Judgment  aflSrmed. 


MxroiciPAL  Corporation  is  not,  in  the  exercise  of  its  political,  discre- 
tionary, or  legislative  functions,  answerable  for  the  misconduct,  negligence, 
or  omissions  of  its  agents  or  oflBcers:  Richmond  v.  Long,  17  Gratt.  375;  94 
Am.  Dec.  461;  Dargan  v.  Mayor  etc.,  31  Ala.  469;  70  Am.  Dec.  505,  note 
511;  cases  cited  in  the  opinion  supra. 

Municipal  Corporation  is  not  Liable  in  damages  for  failure  to  perform 
duties  of  a  legislative  nature,  nor  for  errors  in  their  performance:  StacJJtouae 
V.  LafayHte,  26  Ind.  17;  89  Am.  Dec.  450,  and  note;  McDade  v.  Cheater  City, 
117  Pa.  St.  414;  2  Am.  St.  Rep.  681. 
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RuNYON  V.   Snell. 

[116  Indiana,  164.] 

Husband  and  Wife  —  Sale  of  Wife's  Land  —  Payment.  —  Where  the  hus- 
band sells  the  wife's  land  under  authority  from  her,  and  accepts  his  notes 
and  the  worthless  note  of  a  third  person  in  part  payment  therefor,  the 
acceptance  of  the  notes  instead  of  money  cannot  be  regarded  as  payment, 
in  the  absence  of  evidence  showing  authority  on  the  part  of  the  husband 
to  receive  payment  in  such  manner,  or  that  the  wife  subsequently  ratified 
his  acts;  and  in  an  action  by  the  wife  to  recover  the  price,  the  burden  of 
proof  is  on  the  purchaser  to  show  such  authority  in  the  husband  or  such 
ratification  by  the  wife. 

Statute  of  Limitations  —  Payment.  —  Where  payment  sub  modo  of  an  ad- 
mitted indeb*^edness  has  in  fact  been  made  by  an  agent  in  such  maimer 
that  the  principal  is  entitled  to  afiBrm  or  repudiate  it  upon  learning  the 
facts,  the  statute  of  limitations  does  not  begin  to  run  until  the  facts  are 
known  or  the  payment  disaffirmed. 

I.  F.  Duckwall  and  George  H.  Koons,  for  the  appellant. 

Mitchell,  J.  The  plaintiff,  Eliza  A.  Runyon,  alleges  ia 
her  complaint  that,  on  the  fifth  day  of  November,  1877,  she 
was  the  owner  of  a  certain  lot  in  the  city  of  Muncie,  in  Dela- 
ware County,  of  the  value  of  eleven  hundred  dollars,  which 
she  on  that  day  conveyed  to  the  defendant,  Solomon  R.  Snell, 
in  consideration  of  an  agreement  on  the  part  of  the  latter  to 
convey  to  her  certain  real  estate  which  he  owned  in  the  state 
of  Iowa.  It  is  alleged  that  after  receiving  the  conveyance  of 
the  plaintiff's  real  estate,  the  defendant  refused  to  convey  the 
Iowa  land  in  compliance  with  his  contract,  to  the  plaintiff's 
damage,  etc.  This  action  was  commenced  in  the  month  of 
October,  1884. 

The  defendant  answered  by  a  general  denial,  the  six  years 
statute  of  limitations,  and  that  he  had  fully  paid  and  satisfied 
any  claim  or  demand  for  money  growing  out  of  the  alleged 
conveyance  of  real  estate  to  him. 

The  cause  was  submitted  to  a  jury,  and  upon  a  verdict  duly 
returned  there  was  judgment  for  the  defendant. 

After  carefully  considering  the  evidence,  we  are  constrained 
to  the  conclusion  that  the  court  erred  in  overruling  the  plain- 
tiff's motion  for  a  new  trial. 

There  is  no  dispute  but  that  the  real  estate  conveyed  to  the 
defendant  was  the  separate  property  of  the  plaintiff,  a  married 
woman,  and  it  ia  equally  beyond  dispute  that  she  has  never 
received  the  value  of  a  farthing,  either  in  money  or  property, 
for  the  conveyance.  Of  course,  if  she  authorized  her  husband 
to  sell  her  property,  and  received  payment  for  it,  and  the  de- 
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fendant  has  made  payment  in  good  faith,  the  plaintiff  cannot 
now  complain,  even  though  her  husband  may  have  abused  her 
confidence  and  violated  his  obligation  and  duty  as  her  agent. 
It  must  be  understood,  however,  that  the  principles  which 
govern  in  dealing  with  an  agent  are  the  same,  where  the  agent 
happens  to  be  a  husband  whose  principal  is  his  wife,  as  where 
the  principal  and  agent  are  in  other  respects  strangers,  and 
that  one  who  purchases  the  property  of  a  married  woman 
through  the  agency  of  her  husband  must  pay  for  it  precisely 
as  if  he  had  purchased  through  an  agent  who  sustained  no 
such  relation.  With  these  principles  in  view,  we  proceed 
briefly  to  consider  the  evidence.  Accepting  th<^  defendant's 
testimon}'  as  true,  it  appears  that  in  1877  he  held  certain 
notes  against  George  W.  Runyon,  the  plaintiff's  husband, 
amounting  to  about  three  hundred  dollars.  He  charged  Run- 
yon with  having  forged  the  name  of  another  ae  surety  upon 
one  or  more  of  the  notes,  and  demanded  that  they  be  taken 
up.  Mrs.  Runyon  had  previously  authorized  her  husband  to 
sell  her  property,  and  he  then  proposed  to  sell  it  to  the  defend- 
ant. The  latter  agreed  to  purchase,  and  pay  $550  dollars  for 
the  lot,  and  to  turn  in  Runyon's  notes,  and  another  note,  which 
the  evidence  tends  to  show  was  worthless,  against  one  Glick, 
as  part  payment,  and  to  pay  the  balance  of  the  purchase  price 
in  cash.  This  arrangement  was  consummated  between  Run- 
yon and  the  defendant. 

Both  Mrs.  Runyon  and  her  husband  testify,  and  we  find  no 
evidence  to  the  contrary,  that  she  was  induced  to  believe  that 
her  property  was  being  exchanged  to  the  defendant  for  land 
in  Iowa,  and  the  evidence  makes  it  clear  beyond  doubt  that 
Bhe  signed  the  deed  conveying  her  property  to  the  defendant 
under  that  belief. 

There  is  no  evidence  which  tends  to  show  that  she  knew 
that  her  property  had  been  sold,  or  that  she  authorized  her 
husband  to  receive  payment  in  the  manner  described.  The 
defendant  admits  that  she  asked  him  again  and  again  about 
the  deed  for  the  Iowa  land.  It  may  be  conceded,  for  the  pur- 
poses of  this  case,  that  Runyon  had  been  guilty  of  forgery, 
and  that  he  alone  was  instrumental  in  deceiving  his  wife,  and 
that  his  motive  in  misleading  her  was  to  induce  her  to  con- 
vey her  property  to  the  defendant  so  as  to  suppress  any  crim- 
inal prosecution  which  may  have  threatened  him.  The  fact 
remains,  nevertheless,  that  the  defendant  admits  that  he  pur- 
chased Mrs.  Runyon's  separate  property,  and  agreed  to  pay 
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$550  for  it,  and  that  by  an  arrangement  between  himself  and 
her  husband  lie  paid  for  it  in  the  manner  already  described. 
In  the  absence  of  any  evidence  showing  authority  on  the 
part  of  the  husband  to  receive  payment  in  that  manner,  or 
that  the  plaintiff  subsequently  ratified  his  acts,  the  acceptance 
of  notes  instead  of  money  cannot  be  regarded  as  payment. 
When  a  debtor  claims  to  have  paid  his  debt  by  the  delivery 
of  property,  or  through  any  other  medium  than  money  or  com- 
mercial paper,  he  assumes  the  burden  of  proving  that  what 
was  given  was  received  in  payment. 

There  is  no  presumption  that  an  agent,  with  authority  to 
sell  and  accept  payment  for  his  principal,  is  authorized  to  re- 
ceive in  payment  notes  of  which  he  is  the  maker,  nor  can  he 
be  presumed  to  have  authority  to  accept  the  notes  of  third 
persons  in  payment  of  purchase-money  due  his  principal: 
Robinson  v.  Anderson,  106  Ind.  152. 

One  who  purchases  property  of  an  agent,  and  attempts  to 
prove  payment  by  a  method  so  extraordinary  as  that  claimed 
by  the  defendant,  is  bound  to  show  aflBrmatively  that  the 
agent  had  authority  to  receive  payment  in  the  manner  claimed: 
Stewart  v.  Woodward,  50  Yt.  78;  28  Am.  Rep.  488;  Victor  Sew- 
ing Machine  Co.  v.  Heller,  44  Wis.  265. 

The  defendant  obtained  the  title  to  the  plaintiff's  property, 
as  he  asserts,  through  a  contract  made  with  her  husband,  to 
whom  he  also  claims  to  have  made  payment.  To  the  extent 
that  he  has  paid  for  it  otherwise  than  with  money,  he  has 
made  no  payment  at  all,  and  the  plaintiff  is  entitled,  upon 
the  defendant's  own  theory  of  the  case,  to  affirm  the  contract 
and  recover  the  unpaid  purchase  price. 

The  plea  of  the  six  years  statute  of  limitations  in  not 
proved.  The  defendant  having  assumed  to  pay  an  admitted 
indebtedness  to  the  plaintiff's  agent  in  a  particular  manner, 
by  the  delivery  of  notes,  it  does  not  lie  in  his  mouth  to  say 
that  the  plaintiff's  right  of  action  accrued  until  she  knew, 
or  ought  to  have  known,  the  facts,  and  repudiated  the  alleged 
payment. 

Where  payment  sub  modo  of  an  admitted  indebtedness  has 
in  fact  been  made  to  an  agent  in  such  manner  that  the  prin- 
cipal is  entitled  to  affirm  or  repudiate  it  upon  learning  the 
facts,  the  statute  does  not  begin  to  run  until  the  facts  are 
known  or  the  payment  disaffirmed.  The  legal  presumption  of 
payment  growing  out  of  the  lapse  of  time  which  the  statute 
raises  is  repelled  by  the  defendant's  own  showing  that  the 
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payment  relied  on  was  such  that  the  plaintiff  had  the  right 
to  repudiate  it  when  the  facts  became  known  to  her. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  the  plaintiff's  motion  for  a  new  trial. 

Takinq  Note  of  Debtor  or  of  a  third  person  for  a  pre-oxisiing  debt  is 
not  payment  unless  there  is  an  express  agreement  to  that  effect:  Taylor  v. 
Connor,  41  Miss.  722;  97  Am.  Dec.  419,  and  note  424;  Berry  v.  Oriffin,  10 
Md.  27;  69  Am.  Dec.  123,  and  note  120;  lioberta  v.  Fislier,  43  N.  Y.  159;  3 
Am.  Rep.  680;  ^Foaes  v.  Trice,  21  Gratt.  556;  8  Am.  Rep.  609;  Nightingale 
V.  Chafee,  11  R.  I.  609;  23  Am.  Rep.  531. 

Where  Fraud  or  Deceit  is  Practiced,  the  statute  of  limitations  does 
not  begin  to  run  until  discovery:  Munaon  v.  Halbwell,  26  Tex.  475;  84  Am. 
Dec.  582,  and  note  591 ;  Iloyle  v.  JoncH,  35  Ga.  40;  89  Am.  Dec.  273;  Persona 
V.  Jones,  12  Ga.  371;  58  Am.  Dec.  476;  note  to  Snodgrasa  v.  Branch  Bank,  60 
Am.  Dec.  511-513;  Parker  v.  Kuhn,  21  Neb.  413;  59  Am.  Rep.  838.  If  at 
the  time  of  the  discovery  of  a  fraud  the  party  injured  has  a  legal  capacity  to 
act  and  to  contract,  his  right  of  action  immediately  accrues,  and  the  statute 
of  limitations  begins  to  run  against  it,  irrespective  of  the  degree  of  intel- 
ligence possessed  by  him,  or  of  his  freedom  from  undue  influence,  or  his 
ability  to  resist  it:  Prper  v.  Hoard,  107  N.  Y.  67. 


Indiana,    Bloominqton,  and   Western    Railway 
Company  v.  Bird. 
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JaDGMENT  Br  AGREEMENT,  AND  AMENDMENT  THEREOF  A3  AGAINST  INNO- 
CENT Third  Party.  — Where  a  )noney  judgment  has  been  entered,  by 
agreemeut,  for  damages  against  a  railroad  company  for  obstructing  a 
watercourse,  but  the  clerk,  through  the  plaintiff's  fraudulent  misrepre- 
sentations, has  entered  such  judgment  together  with  an  agreement  that 
the  compauy  shall  erect  a  culvert  of  certain  dimensions,  within  a  certain 
time,  at  such  watercourse,  and  the  judgment,  as  entered,  has  been  read 
in  open  court,  and  signed  by  the  judge  without  objection,  it  will  not  bo 
amended  by  expunging  all  except  the  money  judgment,  on  the  motion 
of  the  company,  two  years  afterwards,  and  as  against  an  innocent  pur- 
chaser of  the  land  and  judgment,  for  value  and  without  notice. 

Judgment  —  Amendment  of,  as  against  Innocent  Tuird  Party.  —  Party 
guilty  of  negligence  in  allowing  a  fraudulent  and  erroneous  judgment  to 
be  entered  against  him  by  agreement,  is  not  entitled  to  an  amendment 
of  the  judgment  which  will  operate  to  the  injury  of  an  innocent  third 
party  who  is  a  purchaser  and  assignee  for  value,  and  without  notice, 
and  where  the  record  does  not  show  that  any  fraud  has  been  practiced. 

C.  W.  Fairbanks,  0.  Gresham,  E.  L.  WatsoUj  and  J.  S.  EngUy 
for  the  appellant. 

W.  A.  Thompson,  0.  A.  Marsh,  and  J.  W.  Thompson,  for  the 
appellee. 
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ZoLLARS,  J.  Our  code  provides  that  a  party  may  be  re- 
lieved from  a  judgment  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  and  also 
that  for  any  error  of  law  appearing  in  the  proceedings  and 
judgment,  or  for  material  new  matter  discovered  since  its  ren- 
dition, a  party  may  have  a  review  of  a  judgment  taken  against 
him:  R.  S.  1881,  sec.  396,  616. 

This  proceeding  instituted  by  appellant  cannot  be  regarded 
as  an  application  or  proceeding  under  either  of  the  above  sec- 
tions of  the  code.  It  does  not  purport  to  be,  but  invokes  an 
exercise  of  the  inherent  powers  of  the  court  for  the  correction 
and  amendment  of  a  judgment. 

The  court  below  struck  out  appellant's  motion,  or  complaint 
as  it  is  styled  in  the  record,  and  that  ruling  is  assigned  a» 
error. 

The  following  summary  of  that  motion  or  complaint  will 
suffice  for  the  purposes  of  this  decision,  viz.:  On  the  ninth  day 
of  March,  1883,  there  was  pending  in  the  Randolph  circuit 
court  an  action  by  Lindley  Beard  against  the  railway  com- 
pany, appellant  in  this  action.  It  was  charged  in  Beard's 
complaint  that  he  was  and  had  been  the  owner  of  certain  de- 
scribed lands  over  which  the  railway  company  had  constructed 
its  road;  that  in  that  construction  it  crossed  a  natural  water- 
course, and  so  obstructed,  interfered  with,  and  cut  off  the  flow 
of  the  water  as  to  injure  the  land.  On  the  day  above  stated, 
the  suit  was  compromised,  and  it  was  agreed  that  judgment 
should  be  rendered  against  the  railway  company  and  in  favor 
of  Beard  for  twenty-five  dollars.  It  was  further  agreed  that 
so  soon  thereafter  as  practicable  the  railway  company  would 
construct  a  sufficient  way  under  the  grade  of  its  road  to  allow 
the  passage  of  the  water  of  the  watercourse,  but  there  was  no 
agreement  as  to  the  size  or  dimensions  of  the  way  thus  to  be 
opened,  nor  was  it  a  part  of  the  agreement  that  the  same  should 
be  entered  of  record  as  a  part  of  the  judgment  or  otherwise. 
Upon  the  compromise  being  made,  the  court  entered  upon  the 
court  docket,  "Withdrawn  from  the  jury  by  agreement;  judg- 
ment by  agreement  for  twenty-five  dollars,"  —  which  was  the 
only  judgment  agreed  upon,  and  to  be  entered  in  the  cause. 
Beard's  attorneys  acting  for  him,  and  with  the  fraudulent  in- 
tent on  his  and  their  part  to  cheat  and  defraud  the  railway 
company,  represented  to  the  clerk  of  the  court  that  an  agree- 
ment had  been  made  as  to  the  construction  of  the  water-way 
under  the  road-bed,  and  that  such   agreement  was  to  be  en- 
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lered  as  a  part  of  the  judgment.  By  means  of  such  fraudu- 
lent representations,  the  clerk  was  induced  to  enter  and  write 
up  as  a  part  of  the  judgment,  in  addition  to  the  money  judg- 
ment, the  following:  "And  the  defendant  shall  make,  at  the 
point  where  the  defendant's  road  crosses  the  watercourse  de- 
scribed in  the  complaint  on  the  plaintiflF's  land  a  culvert  five 
feet  wide  and  eight  feet  deep,  and  excavate  the  dirt  from  the 
bottom  of  the  watercourse  to  the  top  of  the  grade,  within  thirty 
days  from  this  date." 

Acting  upon  the  representations  of  Beard's  attorneys,  the 
clerk  made  the  entry  by  mistake  as  to  the  real  facts.  The 
railway  company  had  no  knowledge  that  the  judgment  was 
thus  entered  until  in  1885,  when  called  upon  by  the  appellee 
herein,  Gideon  Bird,  to  construct  the  culvert.  Prior  to  that 
time,  and  in  1884,  Lindley  Beard,  the  owner  of  the  land,  and 
judgment  plaintiff,  had  sold  and  assigned  the  judgment  to 
Bird,  and  also  sold  and  by  deed  conveyed  the  land  to  him. 

It  is  also  charged  in  the  motion  or  complaint,  that  in 
Beard's  complaint  against  the  railway  company  there  was  no 
averment,  prayer,  or  demand  entitling  him  to  any  relief  ex- 
cept a  money  judgment,  and  that  there  was  no  pleading  of 
any  kind  asking  for  the  opening  of  a  water-way  through  or 
under  the  road-bed  of  the  railway  company.  There  is  the 
further  averment  that  the  judgment,  as  entered  by  the  clerk, 
was  contrary  to  the  memorandum  made  by  the  court  upon  its 
docket. 

The  relief  asked  was,  that  the  judgment  rendered  in  Beard's 
favor  against  the  railway  company  might  be  amended,  by 
striking  out  and  expunging  all  that  portion  relating  to  the 
culvert  or  water-way;  in  other  words,  by  striking  out  and 
expunging  all  except  the  money  judgment. 

The  averments  as  to  the  judgment  being  contrary  to  the 
memorandum  made  by  the  judge,  and  as  to  there  having  been 
no  pleadings  entitling  Beard  to  the  judgment  entered  by  the 
clerk,  are  conclusions,  and  not  the  statements  of  facts,  and 
hence  should  be  disregarded. 

As  to  wliether  or  not  the  judgment  entered  by  the  clerk  was 
contrary  to  the  memorandum  made  by  the  judge,  is  a  question 
of  law,  to  be  determined  by  an  inspection  of  that  memoran- 
dum and  the  judgment  entered.  And  as  to  whether  or  not 
the  pleadings  entitled  Board  to  the  judgment  entered  by  the 
clerk,  is  also  a  question  of  law,  to  be  determined  by  an  exami- 
nation of  that  judgment  and  the  pleadings  in  the  cause.     The 
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pleadings  are  not  set  out,  nor  is  there  any  averment  ap  to 
what  they  contained  by  way  of  statements  of  facts,  or  in  the 
way  of  prayer  for  relief.  In  the  absence  of  the  pleadings,  or 
averments  as  to  their  contents,  it  ought  to  be  assumed  that 
they  were  broad  enough  to  authorize  the  relief  given  by  the 
judgment,  notwithstanding  the  allegation  here  of  the  conclu- 
sion that  they  were  not. 

It  may  be  observed,  also,  that  there  are  no  averments  here 
as  to  what,  if  any,  entries  there  may  have  been  made  by  the 
clerk  in  the  issue  docket,  and  from  which  he  may  have,  in 
part  at  least,  constructed  the  entry  of  the  judgment:  See 
Chissom  V.  Barbour,  100  Ind.  1. 

If,  however,  it  should  be  conceded  that  the  judgment  as 
entered  was  broader  than  the  pleadings,  that,  of  itself,  would 
not  be  sufficient  reason  for  expunging  a  portion  of  the  judg- 
ment. A  judgment  by  agreement  will  bind  those  by  whose 
agreement  it  is  entered,  notwithstanding  the  pleadings  would 
not,  in  a  contested  case,  authorize  such  a  judgment:  Fletcher 
V.  Holmes,  25  Ind.  458  (463);  Hudson  v.  Allison,  54  Id.  215; 
Lyon  V.  Roy,  54  Id.  300. 

The  fact,  if  conceded,  that  the  pleadings  may  not  have  been 
broad  enough  in  a  contested  case  to  authorize  the  judgment 
entered  might  be  a  circumstance  of  some  weight  in  support 
of  the  averment  that  the  judgment  as  entered  was  not  in  ac- 
cordance with  the  agreement  of  the  parties,  but,  as  already 
stated,  it  would  not  be  sufficient  of  itself  to  authorize  the 
expunging  of  a  part  of  the  judgment. 

We,  however,  place  our  decision  upon  other  grounds.  As 
above  stated,  the  judgment  in  favor  of  Beard  was  rendered  on 
the  ninth  day  of  March,  1883. 

Subsequent  thereto,  but  before  this  proceeding  was  insti- 
tuted. Beard  sold  and  conveyed  the  land  to  Bird,  and  sold  and 
assigned  all  of  his  rights  and  interests  in  and  to  the  judgment 
to  him. 

This  proceeding  was  commenced  on  the  sixth  day  of  March, 
1885.  There  was  no  service  upon  Beard,  and  the  proceeding 
was  prosecuted  to  its  final  decision  below  against  Bird  alone. 
He  was  an  innocent  purchaser  for  value,  both  of  the  land 
and  the  judgment.  The  exact  date  of  the  conveyance  and 
assignment  to  him  is  not  stated,  but  as  it  was  in  1S84  it 
must  have  been  at  least  ten  months  subsequent  to  the  rendi- 
tion of  the  judgment,  and  may  have  been  one  year  and  ten 
months  subsequent  to  that  time.     In  either  event,  we  think 
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that  the  lacheB  on  the  part  of  the  railway  company,  and  the 
intervening  rights  of  appellee,  Bird,  were  such  as  to  render  it 
improper  for  the  court  to  interfere  by  way  of  amending  the 
judgment  in  favor  of  the  former  and  against  the  latter.  The 
court  was  asked  to  make  the  amendment,  not  by  virtue  of  any 
statute  of  this  state,  but  by  virtue  of  its  inherent  authority  to 
make  the  judgment  as  entered  conform  to  the  judgment  as  ap- 
pellant asserts  it  was  rendered.  That  the  courts  of  this  state 
have  such  authority  in  a  proper  case  is  well  settled,  but  in 
exercising  that  authority  they  will  look  to  the  equities  of  the 
parties,  and  will  not  so  exercise  it  as  to  reward  the  negligent, 
and  at  the  same  time  destroy  the  equities  of  the  innocent: 
Eyon  V.  Thomas,  104  Ind.  59,  and  cases  there  cited.  See  also 
Chissovi  V.  Barbour,  supra. 

In  the  case  before  us,  the  railway  company  was  in  court, 
not  only  when  the  compromise  was  agreed  upon  and  reported 
to  the  court,  but  as  one  of  the  parties  to  the  compromise. 
Theoretically,  if  not  in  fact,  it  was  in  court  when  the  entry  of 
the  judgment  was  read  and  signed  b}'  the  judge.  There  is  no 
averment  in  the  motion  or  complaint  here  that  it  was  not  so  in 
court.  As  against  innocent  third  persons,  it  was  its  duty  to  be 
thus  in  court,  and  to  see  to  it  that  the  entry  embodied,  cor- 
rectly, the  judgment  agreed  upon.  The  purpose  of  the  statute 
requiring  judgments  to  be  read  in  open  court  before  being 
signed  by  the  judge,  doubtless,  is  to  give  litigants  an  oppor- 
tunity of  calling  attention  to  any  mistakes  which  may  have 
been  made  by  the  clerk:  See  Freeman  on  Judgments,  sec. 
142.  As  against  innocent  third  persons,  a  party  ought  to  be 
charged  with  negligence  who  neglects  to  be  in  court  when  the 
entry  of  a  judgment  in  which  he  is  interested  is  read,  or  who 
being  in  court,  neglects  to  call  the  attention  of  the  court  to 
clerical  mistakes  by  the  clerk  in  the  entry  of  the  judgment. 

Appellant  not  only  failed  to  apply  for  a  correction  of  the 
judgment  entry  when  it  was  read  in  open  court,  and  at  the 
term  at  which  the  judgment  was  rendered,  but  also  exercised 
no  care  to  ascertain  what  the  entry  was,  until  after  appellee 
had  parted  with  his  money  in  the  purchase  of  the  land  and  the 
judgment,  and  not  even  then,  for  it  is  averred  in  the  motion  or 
complaint  that  it  had  no  notice  of  what  that  entry  was  until 
1885,  a  short  time  before  this  proceeding  was  commenced, 
when  called  upon  by  appellee  to  construct  the  water-way. 

Even  where  there  arc  no  innocent  third  persons  involved, 
a  court  of  equity  will   not  interfere  to  relieve  a  party  from  a 
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judgment  where  he  has  been  guilty  of  gross  laches:  Barber  v. 
Rukeyser,  39  Wis.  590;  see  also,  as  analogous,  Brumbaugh 
V.  Stochnan,  83  Ind.  583;  Burton  v.  Harris,  76  Id.  429.  And 
especially  will  a  party  not  be  relieved  from  a  judgment  where 
he  has  been  guilty  of  laches  and  rights  of  innocent  third  per- 
sons have  intervened:  See  Earle  v.  Earle,  91  Ind.  27. 

The  law  requires,  as  we  have  seen,  that  all  entries  of  judg- 
ments shall  be  read  in  open  court  before  being  signed  by  the 
judge.  In  the  absence  of  something  positive  to  the  contrary, 
it  will  be  presumed  that  the  law  was  followed  in  that  regard 
in  the  case  of  Beard  against  the  railway  company.  And  in 
the  absence  of  something  positive  to  the  contrary,  it  should  be 
presumed  in  favor  of  the  action  of  the  court  below  that  the 
judge  who  presided  gave  attention  to  the  reading  of  the  entry, 
and  affixed  his  signature  to  the  judgment  which  he  intended 
should  be  entered,  and  which  he  had  in  fact  rendered  upon 
the  compromise  and  agreement  of  the  parties:  See  Forquer  v. 
Forquer,  19  111.  68. 

We  have  said  this  much  in  passing  without  undertaking  to 
determine  as  to  whether  or  not  there  was  or  is  anything  in 
the  record  of  the  case  of  Beard  against  the  railway  company 
by  which  the  amendment  of  the  judgment  asked  could  prop- 
erly be  made,  or  as  to  whether  or  not  the  judgment  as  entered 
by  the  clerk  is  in  any  way  in  conflict  with  the  memorandum 
made  by  the  judge  upon  the  court  docket.  Under  the  circum- 
stences,  Bird,  the  purchaser  of  the  land  and  the  judgment 
from  Beard,  was  not  required  to  look  beyond  the  order-book 
where  the  judgment  was  entered  and  attested  by  the  signature 
of  the  judge.  So  far  as  shown  here,  that  entry  contained 
nothing  indicating  that  it  was  not  the  judgment  of  the  court, 
or  that  it  had  been  made  in  violation  of  any  contract  or  com- 
promise between  the  parties.  As  between  Bird  and  the  rail- 
way company,  he  had  the  right  to  rely  upon  the  order-book 
entry.  As  between  them,  he  must  be  regarded  as  an  innocent 
and  good-faith  purchaser  of  the  land  and  the  judgment. 

As  entered,  the  judgment  affected  the  land  in  an  important 
particular.  The  embankment  for  the  bed  of  the  railway  ob- 
structed a  natural  watercourse  upon  the  land.  The  judgment 
provided  for  the  removal  of  that  obstruction.  Whatever  may 
bo  the  force  and  effect  of  that  portion  of  the  judgment,  or 
whatever  may  be  the  proper  mode  of  its  enforcement,  Ave 
know  of  no  reason  why  Bird  might  not,  in  the  purchase  of  the 
judgment  and  the  land,  act  upon  the  assumption  that  the  rail- 
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way  company  would  remove  the  obstruction  by  making  the 
water-way  as  in  the  judgment  provided.  And  in  addition, 
there  was  a  judgment  for  twenty-five  dollars,  regular  upon  its 
face,  entered  in  the  proper  order-book,  and  attested  by  the 
signature  of  the  judge.  Upon  the  faith  of  that  record,  Bird 
invested  his  money  in  the  judgment  and  in  the  land.  He  was 
guilty  of  no  negligence  as  against  the  railway  company  in  re- 
lying upon  the  record.  The  court  had  complete  jurisdiction. 
There  was  no  fraud  upon  the  court,  nor  was  the  railway  com- 
pany in  any  way  prevented  from  making  its  defense  to  the 
action. 

The  record  showed  nothing  indicating  that  any  fraud  had 
been  practiced  upon  that  company  by  Beard  or  his  attorneys. 
It  showed  nothing  to  put  Bird  upon  inquiry.  The  judgment 
had  been  entered,  read  in  open  court,  and  signed  by  the  judge 
without  objection  from  the  railway  company.  It  had  been 
allowed  to  stand  as  a  public  record  without  objection  on  the 
part  of  that  company,  and  without  any  effort  on  its  part  in 
the  way  of  a  correction.  In  short,  as  between  Bird  and  the 
railway  company,  the  latter  had  been  guilty  of  negligence, 
and  the  former  had  not. 

The  party  thus  guilty  of  negligence  is  not  in  a  position  to 
ask  for  an  amendment  of  the  judgment  which  shall  operate 
to  the  injury  of  the  party  who  was  without  fault. 

In  the  case  of  Ryon  v.  Thomas,  supra,  it  was  said:  "All  mis- 
takes in  a  final  judgment  of  a  merely  clerical  character  may 
be  amended  in  a  direct  proceeding  for  that  purpose,  where  the 
rights  of  some  third  party  have  not  intervened  in  such  a  man- 
ner as  to  render  an  amendment  inequitable." 

The  case  of  McCormick  v.  Wheeler,  36  111.  1 14,  85  Am.  Dec. 
388,  involved  the  right  to  a  nunc  pro  tunc  entry  as  against  an 
innocent  third  person.  The  court  said:  "There  is  no  doctrine 
resting  on  a  mere  stable  ground,  both  of  reason  and  authority, 
than  that  all  material  amendments  of  a  record  must  be  made 
with  a  saving  of  intervening  rights  acquired  by  third  persons. 
In  an  order  allowing  an  amendment,  it  is  proper  to  express 
this  by  way  of  removing  all  doubt.  But  whether  expressed 
or  not,  the  law  makes  the  reservation.  For  what  is  the  judg- 
ment of  a  court?  It  does  not  reside,  unspoken  and  unwritten, 
in  the  breast  of  the  judge.  It  is  not  to  bo  sought  in  the  min- 
utes or  memoranda  which  the  judge  makes  upon  his  own 
docket,  and  whicii  the  law  does  not  require  him  to  make,  but 
which  are  merely  kept  by  him  for  his  own  convenience,  and 
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to  enable  him  to  see  that  the  clerk  accurately  makes  up  the 
record.  These  minutes,  it  is  true,  are  a  proper  means  of 
amending  a  record;  but  until  the  amendment  is  made,  the 
public  can  act  upon  no  other  means  of  information  than  the 
oflBcial  records  of  the  court,  as  kept  by  an  oflScer  appointed 
by  the  law  for  that  purpose.  How  often  have  this  and  other 
courts  expressed  the  maxim  that  'A  record  imports  absolute 
verity'?" 

In  the  case  of  Church  v.  English,  81  111.  442,  one  of  the  par- 
ties was  asking  for  an  amendment  of  the  judgment  so  as  to 
make  it  conform  to  the  judge's  minutes  entv'red  upon  his 
docket.  In  the  decision  of  the  case  the  court  said:  "As  be- 
tween the  original  parties,  we  are  not  aware  of  any  limitation 
as  to  the  time  in  which  such  amendments  may  be  allowed. 
No  reason  suggests  itself  why  such  amendments  may  not  be 
made  at  any  time,  so  long  as  anything  definite  and  certain 
remains  to  amend  by.  But  until  the  amendments  are  ac- 
tually made,  third  persons  can  act  upon  nothing  but  the  offi- 
cial record,  kept  by  the  officers  appointed  for  that  purpose, 
and  all  rights  previously  acquired  are  in  no  manner  afiected 
by  subsequent  amendments":  Cook  v.  Wood,  24  111.  295;  Mc- 
Cormich  \.  Wheeler,  36  111.  114;  85  Am.  Dec.  388. 

This  court  has  often  stated  the  general  rule  to  be,  that  judg- 
ment creditors  are  not  purchasers;  that  their  judgments  are 
simply  general  liens  upon  whatever  interest  the  judgment  de- 
fendant may  have  in  the  land;  that  their  rights  do  not  stand 
in  the  way  of  the  reformation  of  prior  deeds  and  mortgages, 
nor  in  the  way  of  the  enforcement  of  equities  as  between  the 
grantor  and  grantee:  Hays  v.  Reger,  102  Ind.  524;  Boyd  v.  An- 
derson, 102  Id.  217;  Foltz  v.Wert,  103  Id.  404;  Heberd  v.Wines, 
105  Id.  237;  Wells  v.  Benton,  108  Id.  585.  In  those  cases  many 
of  the  former  decisions  are  cited. 

It  has  not  been  decided  by  this  court,  however,  that  a  judg- 
ment like  that  under  consideration  will  be  amended  by  ex- 
punging a  portion  of  it  as  against  a  good-faith  purchaser  and 
assignee,  where  the  judgment  defendant  has  been  guilty  of 
negligence  and  laches.  On  the  other  hand,  there  are  a  num- 
ber of  cases  in  our  reports  in  which  it  was  held  that  a  good- 
faith  purchaser  and  assignee  of  a  judgment  will  be  protected, 
under  some  circumstances,  where  his  assignor,  the  judgment 
plaintifiF,  will  not  be.  The  doctrine  of  ttiose  cases,  generally 
stated,  received  support  by  the  opinion  upon  the  petition  for  a 
rehearing  in  the  case  of  Wells  v.  Benton,  supra. 

Am.  St.  Rbp.,  Vol.  IX.  —  64 
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In  the  case  of  Boyd  v.  Anderson,  supra,  it  was  said  that  in 
Bome  of  our  cases  it  was  held  that  a  deed  or  mortgage  will  not 
be  reformed  as  against  a  bona  fide  nssignce  of  a  judgment. 

In  the  case  of  Flanders  v.  O^Brien,  4Q  Ind.  284,  it  was  held 
that  a  mortgage  upon  real  estate  could  not  be  corrected  in  the 
•description  of  the  land  as  against  an  innocent  bona  fide  pur- 
chaser and  assignee  of  a  judgment  against  the  mortgagor, 
^fter  stating  that  a  mistake  in  the  description  of  the  land  in- 
tended to  be  mortgaged  may  be  corrected  as  against  a  subse- 
quent judgment  plaintiff,  it  was  further  said:  "The  equity  in 
favor  of  the  mortgagee  in  such  cases  may  be  stronger  than 
that  in  favor  of  the  judgment  plaintiff.  The  judgment  plain- 
tiff has  not,  probably,  parted  with  his  money  on  the  faith  of 
the  apparent  facts.  But  where  the  judgment  has  been  sold 
and  assigned  to  one  ignorant  of  the  mistake  in  the  mortgage, 
and  who  has  expended  his  money  upon  the  faith  of  the  rights 
of  the  parties  as  they  appear  in  the  respective  securities,  it  is 
difficult  to  see  any  superior  equity  in  the  mortgagee.  Such 
purchaser  of  the  judgment  has  acted  upon  the  apparent  facts 
of  the  case  as  the  parties  have  allowed  them  to  exist.  It  is 
their  fault  if  the  papers  do  not  speak  the  truth,  and  it  may  be 
unjust  that  their  mistakes  should  be  cured  to  his  injury,  who 
has  been  misled  by  their  failure  to  attend  carefully  to  their 
own  business." 

That  ruling  was  approved  in  the  case  of  Busenharlce  v.  Rameyj 
53  Ind.  499;  and  reasserted  in  the  case  of  Wainwright  v.  Flan- 
ders, 64  Id.  306;  see  also  Patter  v.  Cost,  99  Id.  80  (88);  Tuttle 
y.  Churchman,  74  Id.  311;  Booker  v.  Booker,  75  Id.  571;  Milner 
\.  Hyland,  'll  Id.  458. 

The  cases  last  above  noticed  and  cited  are  not  in  all  re- 
spects like  that  before  us,  but  they  are  somewhat  analogous. 
The  reasoning  in  those  cases  for  the  protection  of  the  innocent 
against  the  negligent  may  be  applied  here  for  the  protection 
of  Bird,  the  purchaser  of  the  land,  and  the  purchaser  and  the 
assignee  of  the  judgment. 

The  case  of  Gray  v.  Bobinson,  90  Ind.  527,  is  more  analo- 
gous. In  that  case  there  was  a  mistake  in  the  amount  of  a 
judgment  taken  by  agreement  against  the  principal  and  sure- 
ties upon  a  promissory  note.  The  amount  was  computed  by 
the  plaintiff.  Execution  was  levied  upon  enough  of  tlie  prin- 
cipal's property  to  satisfy  the  judgment.  The  sureties,  to 
save  it  from  sacrifice,  paid  the  judgment,  without  any  knowl- 
edge of  the  mistake,  made  settlement  with  the  principal  on 
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the  basis  of  the  judgment,  taking  the  obligation  of  a  third 
person  to  indemnify  themselves  for  the  sum  so  paid;  the  prop- 
erty was  disposed  of,  and  the  principal  was  insolvent.  After- 
wards the  judgment  plaintiff  moved  for  a  correction  of  the 
judgment.  It  was  held  that  the  judgment  could  not  be  cor- 
rected as  against  the  sureties,  upon  the  ground  that  a  party 
will  not  be  relieved  from  his  own  mistake  or  carelessness,  where 
rights  have  been  lost  or  money  parted  with  on  the  faith  of  the 
apparent  facts. 

In  support  of  the  ruling,  the  court  cited  Flanders  v.  O^Brien, 
supra,  and  quoted  Freeman  on  Judgments,  section  66,  as  fol- 
lows: "The  entry  of  judgments  or  decrees  nunc  pro   tunc  is 

intended  to  be  in  furtherance  of  justice Generally,  such 

conditions  will  be  imposed  as  may  seem  necessary  to  save  the 
interests  of  third  parties,  who  have  acted  bona  fide,  and  with- 
out notice;  but  if  such  conditions  are  not  expressed  in  the 
order  of  the  court,  they  are,  nevertheless,  to  be  considered  as 
made  a  part  of  it  by  force  of  the  law." 

And  further,  section  74  of  the  same  work,  as  follows: 
"Amendments  of  the  entries  of  judgments  and  of  decrees 
....  will  only  be  permitted  in  furtherance  of  justice,  and  on 
such  terms  as  shall  protect  the  interests  of  third  parties  ac- 
quired for  a  valuable  consideration  without  notice." 

To  the  same  effect  is  the  case  of  UrhansJci  v.  Manns,  87  Ind. 
585.  In  that  case,  this  court  quoted  with  approval  the  fol- 
lowing portion  of  section  66  of  Freeman  on  Judgments:  "The 
public  are  not  expected  nor  required  to  search  in  unusual 
places  for  evidences  of  judgments.  They  are  bound  to  take 
notice  of  the  regular  records,  but  not  of  the  existence  and 
signification  of  memoranda  made  by  the  judge,  and  upon 
which  the  record  may  happen  to  be  afterwards  perfected." 
See  also  Wright  v.  Manns,  111  Ind.  422. 

Without  further  extending  this  opinion,  we  hold  that  by 
reason  of  negligence  and  laches  on  the  part  of  the  railway 
company,  and  the  intervening  rights  and  equities  of  Bird  as 
an  innocent  purchaser  of  the  judgment  and  land,  the  judg- 
ment should  not  be  amended,  as  -asked  by  the  railway  com- 
pany, and  that  therefore  the  court  below  did  not  err  in 
striking  out  appellant's  motion  or  complaint. 

Judgment  affirmed,  with  costs. 


Amendments  of  Judgments  will  only  be  permitted  in  furtherance  ot 
justice,  and  on  such  terms  as  will  protect  the  interests  of  third  persons  ac- 
quired for  valuable  consideration,  without  notice:  Freeman  on  Judgments, 
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3d  ed.,  sec.  74;  citing  McCormarlc  v.  WlieeUr,  36  HI.  114;  85  Am.  Dec.  388^ 
Administrator  of  Lljon  v.  liof/era,  12  Ga.  2S1;  Perdue  v.  Bradaliaxo,  18  Id. 
287.  That  relief  will  not  be  granted  to  one  who  has  knowingly  acquiesced 
in  the  entry  of  the  judgment  after  ho  has  been  guilty  of  laches  or  uuroasou- 
ablo  delay,  is  sustained  by  Kemji  v.  Cook,  18  Md.  130;  79  Am.  Dec.  C81.  The 
sufficiency  of  u  judgment  as  to  matter  of  form  cannot  bo  questioned  by  a 
motion  for  a  new  trial,  assigning  as  a  cause  that  the  judgment  is  contrary  to 
law;  nor  is  such  a  motion  the  proper  mode  by  which  ta  secure  an  amend- 
ment; but  the  remedy  is  by  special  motion  for  that  purpose:  People's  8.,  L., 
d:  B.  Ast'n  v.  Spears^  115  Ind.  297. 


Louisville,  New  Albany,  and  Chioaqo  Railway 
Company  v.  Soltweddle. 

im.  Indiana,  257.] 
Eminent  Domain  —  Remedy  of  Owner.  —  Land-owner  who  surrenders 
possession  of  his  land  to  a  railroad  company  without  prepayment,  and  by 
express  or  implied  acquiescence  induces  the  company  to  exx>end  money 
in  constructing  its  road  on  the  street  in  front  of  his  land,  cannot  after- 
wards maintain  ejectment  and  recover  his  land.  His  recovery  is  con- 
fined to  damages  and  compensation  on  account  of  the  location  and 
construction  of  the  road. 

George  R.  Eldridge  and  George  W,  Easley,  and  Baylesa  and 
Russell,  for  the  appellant. 

Mitchell,  J.  Soltweddle  sued  the  railway  company  in 
ejectment  to  recover  possession  of  real  estate,  and  also  to  re- 
cover damages  for  injuries  occasioned  by  the  construction  and 
operation  of  the  company's  railroad  over  the  plaintiff's  land. 
The  action  was  commenced  on  the  twenty-seventh  day  of 
March,  1885,  and  such  proceedings  were  had  as  that,  on  the 
twenty-fifth  day  of  May,  1885,  judgment  was  rendered  in  the 
Lake  circuit  court  in  favor  of  the  plaintiff.  The  court  made 
an  order  directing  that  a  writ  issue  to  the  sheriff  of  Lake 
County,  commanding  him  to  put  the  railway  company  out, 
and  put  the  plaintiff  into  possession  of  the  land  described  in 
the  complaint.  It  was  further  ordered  and  adjudged  that  the 
defendant  pay  the  plaintiff  $175  as  damages. 

The  question  is  presented  whether  or  not  under  the  plead- 
ings and  evidence  the  judgment  can  be  maintained.  We  are 
not  favored  with  a  brief  or  other  argument  on  appellee's  be- 
half. Recent  decisions  of  this  court  settle  the  question  con- 
clusively in  the  negative. 

It  appeared  in  evidence  that,  at  the  time  the  action  was 
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commenced,  the  plaintiff  was  the  owner  of  lot  No.  33,  in  one 
of  the  additions  to  the  city  of  Hammond,  in  Lake  County, 
and  that  the  front  of  his  lot  abutted  on  Fayette  Street.  In 
December,  1883,  the  railroad  company,  whether  with  or  with- 
out the  consent  of  the  municipal  authorities  does  not  appear, 
constructed  its  road  in  such  a  manner  as  that  its  line  ran 
diagonally  across  Fayette  Street,  in  front  of  the  northeast 
corner  of  the  plaintiff's  lot. 

The  purpose  of  the  action  was  to  eject  the  railroad  com- 
pany from  and  to  recover  possession  of  so  much  of  the  street 
occupied  by  the  company's  track  as  lay  in  front  of  the  plain- 
tiff's lot,  and  to  recover  damages  for  the  obstruction  of  the 
street,  and  for  injury  to  the  plaintiff's  property  occasioned  by 
the  construction  and  operation  of  the  road.  There  was  no 
dispute  but  that  the  road  had  been  fully  completed  and 
put  into  operation  more  than  a  year  before  the  suit  was  com- 
menced. 

It  did  not  appear  that  the  plaintiff  took  any  steps  to  pre- 
vent the  location  or  construction  of  the  road  in  front  of  his 
lot,  or  that  he  was  not  fully  apprised  that  it  was  being  con- 
structed. Having,  so  far  as  appears,  stood  by  and  acquiesced 
while  the  work  of  construction  was  in  progress,  and  until  the 
interest  and  convenience  of  the  public  became  involved,  he 
is  in  no  position  now  to  arrest  the  operation  of  the  road  by 
evicting  the  railroad  company  from  a  part  of  its  line.  The 
law  plainly  is,  that  a  land-owner  who  surrenders  possession 
of  his  land  to  a  railroad  company  without  prepayment,  and 
by  express  or  implied  acquiescence  induces  the  company  to 
expend  money  in  constructing  and  equipping  its  road,  cannot 
afterwards  maintain  ejectment  and  recover  his  land. 

This  subject  has  been  so  fully  considered  in  recent  decisions 
of  this  court  that  further  consideration  of  it  here  is  unneces- 
sary: Midland  Wy  Co.  v.  Smith,  113  Ind.  233;  Cincinnati  etc. 
R.  R.  Co.  V.  Clifford,  113  Id.  460;  Indiana  etc.  R^y  Co.  v.  Allen, 
113  Id.  581;  Evansville  etc.  R.  R.  Co.  v.  Nye,  113  Id.  223;  Bra- 
vard  V.  Cincinnati  etc.  R.  R.  Co.,  115  Id.  1;  Sherlock  v.  Louis- 
ville etc.  R'y  Co.,  115  Id.  22. 

The  foregoing  authorities  make  it  clear  that  the  plaintiff  is 
now  confined  to  the  recovery,  by  the  appropriate  method,  of 
such  compensation  and  damages  as  he  may  be  entitled  to  on 
account  of  the  location  and  construction  of  the  road. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  the  appellant's  motion  for  a  new  trial. 
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OwNEB  or  Land  Taken  tor  Railkoad  cannot  maintain  ejectment  tliere> 
f  .)r  after  the  road  ia  constructed  and  put  in  operation  if  he  has  acquiesced  in 
the  occupation  of  the  land  for  that  purpose  without  prepayment  of  his  dam- 
ages  under  an  agreement  for  future  payment:  McAulay  v.  Western  Vermont 
R.  /?.,  33  Vt.  311;  78  Am.  Dec.  627.  But  he  may  maintain  ejectment  where 
be  has  not  been  ofiFered  compensation:  Ten-e  Haute  etc.  R.  R.  Co.  v.  Rodel,  87 
Ind.  128;  46  Am.  Rep.  164.  Or  ho  may  maintain  an  action  for  compensa- 
tion: TfionUon  v.  Sheffield  etc.  R.  R.  Co.,  84  Ala.  109;  5  Am.  St.  Rep.  337. 
The  legislature  has  power  to  provide  that  the  tacit  acquiescence  of  the  parties 
interested  in  a  street  improvement,  and  their  failure  to  chadlenge  the  pro- 
ceedings whUe  in  progress,  will  estop  them  from  questioning  the  regularity 
thereof  after  they  are  completed:  Lent  v.  Tillaon,  72  Cal.  404. 


FlTZMAURIOE    V.    MOSIER. 
rue  Indiana,  863.1 

Oakobllation  of  Instbumbnts  Void  at  Law  —  Promissoky  Note.  —  Tlie 
cancellation  of  a  promissory  note  of  the  plaintiff  in  the  hands  of  the  de- 
fendant, and  shown  to  be  without  validity,  and  to  have  been  wrongfully 
procured,  will  be  decreed  by  a  court  of  equity,  although  the  plaintiff  had 
a  complete  remedy  at  law  against  the  collection  of  the  note. 

Equitable  Jurisdictio.v  —  Cancellation.  —  To  exclude  the  equitable  juris- 
diction, the  legal  remedy  must  be,  in  all  respects,  as  satisfactory  as  the 
relief  furnished  by  a  court  of  equity. 

W.  A.  Thompson^  A.  0.  Marsh,  and  J.  W.  Thompson,  for  the 
appellant. 

A.  J.  Stakehake,  for  the  appellee. 

NiBLACK,  J.  Complaint  by  Christian  Hosier  against  Wil- 
liam Fitzmaurice,  in  two  paragraphs.  The  first  paragraph 
averred  that  the  plaintiflF,  on  the  third  day  of  January,  1882, 
executed  to  the  defendant  his  promissory  note  for  the  sum  of 
$34.86,  payable  fifteen  days  after  date,  without  relief  from 
valuation  laws;  that  the  plaintiflF  afterwards,  and  during  the 
year  1882,  fully  paid  the  debt  of  which  such  note  afibrded 
the  evidence,  but  that  the  note  was  not  delivered  up  to  the 
plaintiflf  at  the  time  it  was  paid;  that  the  plaintiff  had,  divers 
times  since  the  note  was  so  paid,  demanded  of  the  defendant 
that  it  be  surrendered  for  cancellation,  but  that  the  defendant 
had  refused  to  so  surrender  the  note,  of  which  he  was  still  in 
the  possession,  and  which  he  still  claimed  to  own. 

The  second  paragraph  alleged  that,  on  the  third  day  of 
January,  1882,  the  defendant  made  out  an  itemized  account 
against  one  Christian  Mosier  and  brother,  for  the  sum  of 
$34.86,  and  placed  the  same  in  the  hands  of  one  Lewis,  aD 
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attorney  at  law,  for  collection;  that  the  plaintiff  was  not  the 
Christian  Hosier  named  in  said  account,  nor  was  he  in  any- 
way liable  to  pay  such  account,  or  the  debt  represented  by  it; 
that  the  plaintiff  was,  at  the  same  time,  indebted  to  the  de- 
fendant in  an  account,  but  in  another  and  a  different  one  from 
that  left  in  the  hands  of  Lewis  for  collection  as  above  stated; 
that  the  said  Lewis,  who  was  the  attorney  for  the  defendant,, 
and  who  acted  for  him  and  at  his  instance,  represented  to  tho 
plaintiff  that  he  had  his,  the  plaintiff's,  account  also  in  his^ 
hands  for  collection  or  settlement;  that  the  plaintiff,  relying 
on  said  representation,  and  believing  the  same  to  be  true,  and 
that  he  was  settling  his  own  account,  executed  to  the  defend- 
ant, and  delivered  to  the  said  Lewis,  the  promissory  note  de- 
scribed in  the  first  paragraph  hereof;  that  said  note  was,  in 
the  manner  stated,  executed  by  mistake,  and  without  any 
consideration  whatever;  that  it  was  not  given  for  the  benefit 
of  the  said  Christian  Hosier  and  brother,  nor  to  secure  the 
debt  owed  by  them;  that  the  defendant  was  then  the  holder 
and  in  the  possession  of  said  note,  claiming  to  be  the  owner 
thereof;  that  the  plaintiff  had  frequently  demanded  the  sur- 
render and  cancellation  of  said  note,  but  that  defendant  had 
refused  to  surrender  the  same  and  to  permit  the  cancellation 
thereof;  that  the  defendant  had  threatened  to  negotiate  the 
note  to  innocent  parties,  and  to  cause  suit  to  be  instituted 
thereon.  Wherefore  the  plaintiff  prayed  that  the  note  might 
be  required  to  be  surrendered  and  canceled,  and  that  the  de- 
fendant might  be  perpetually  enjoined  from  either  negotiating 
or  instituting  suit  upon  said  note. 

Separate  demurrers  were  overruled  to  both  paragraphs  of 
the  complaint,  and  after  issue  joined  and  a  hearing,  the  cir- 
cuit court  made  a  finding  for  the  plaintiff,  and  decreed  ac- 
cordingly. Error  is  assigned  upon  the  overruling  of  tho 
demurrers  to  both  paragraphs  of  the  complaint. 

It  is  claimed  that,  upon  facts  stated  in  the  first  paragraph 
of  the  complaint,  Hosier  had  a  complete  defense  at  law 
against  the  note  alleged  to  have  been  paid,  and  that  conse- 
quently the  refusal  of  Fitzmaurice  to  surrender  the  note 
afforded  no  ground  for  the  equitable  relief  demanded,  and  au- 
thorities are  cited  in  support  of  the  doctrine  thus  contended 
for. 

The  American  doctrine  on  the  subject  of  equitable  juris- 
diction restricts  courts  of  equity,  as  a  general  rule,  to  narrower 
limits  than  does  the  English  doctrine  on  that  subject.     This 
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has  resulted  partly  from  the  tendency  of  legislation  in  thai 
Jirection,  and  partly  from  the  construction  given  to  our  con- 
stitutional guaranties  relating  to  the  right  of  trial  by  a  jury. 
With  us  the  generally  accepted  doctrine  is,  that  the  exclusive 
jurisdiction  to  grant  equitable  relief,  such  as  cancellation,  will 
not  be  exercised,  and  the  concurrent  jurisdiction  to  grant 
pecuniary  recoveries  does  not  exist,  in  any  case,  where  the 
legal  remedy,  either  affirmative  or  defensive,  which  the  injured 
or  defrauded  party  might  obtain,  would  be  adequate,  certain, 
and  complete. 

It  is  not  enough,  however,  that  there  is  a  legal  remedy.  To 
exclude  the  equitable  jurisdiction,  the  legal  remedy  must 
meet  all  the  requirements  of  justice,  and  be,  in  all  respects, 
as  satisfactory  as  the  relief  furnished  by  a  court  of  equity. 
Latterly  the  tendency  has  been  towards  a  relaxation  of  the 
American  doctrine  as  stated,  and  particularly  so  in  the  states 
which  have  adopted  codes  of  civil  procedure,  sometimes  de- 
nominated the  code  states. 

In  Poraeroy's  Equity  Jurisprudence,  one  of  our  most  mod- 
ern as  well  as  most  approved  v^orks  on  the  subject  to  which 
it  relates,  it  is  said,  at  section  1377,  that  "a  doubt  was  for- 
merly entertained  as  to  whether  a  court  of  equity  ought  to 
exercise  its  jurisdiction  to  order  instruments  absolutely  void 
at  law,  and  not  merely  voidable,  to  be  delivered  up  and  can- 
celed, since  the  legal  remedy  of  a  party  was  adequate  and 
complete,  and  no  case  was  presented  for  equitable  interfer- 
ence; but  it  is  now  well  settled  that  jurisdiction  will  be  ex- 
ercised in  such  cases,  except  where  the  invalidity  of  the 
instrument  is  apparent  on  its  face:  See  also  Pomeroy's  Eq. 
Jur.,  sees.  297,  914. 

Our  cases  are  in  entire  accord  with  the  modern  rule  thus 
announced  by  Pomeroy,  and  some  of  them  have,  perhaps, 
advanced  upon  it  to  some  extent  in  its  application  to  certain 
classes  of  instruments,  which,  though  void  on  their  face,  con- 
stitute nevertheless  a  cause  of  irritation,  annoyance,  or  em- 
barrassment so  long  as  they  are  permitted  to  remain  in  the 
hands  of  the  adverse  party. 

In  the  recent  case  of  Otis  v.  Gregory,  111  Ind.  504,  this 
court  said:  "  Whatever  may  have  been  formerly  held  in  other 
jurisdictions  in  respect  to  the  cancellation  of  void  contracts, 
the  doctrine  that  a  party  to  an  instrument  which  is  of  no 
legal  force  or  validity  whatever  niaj"  ask  the  aid  of  a  court  of 
equity  in  procuring  its  surrender  and  cancellation  is  now  fully 
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set  at  rest  here.  It  is  regarded  as  against  conscience  that 
one  party  should  persist  in  holding  a  deed  or  other  instru- 
ment against  another  of  which  he  can  make  no  possible  use 
except  as  a  means  ef  embarrassing  his  adversary."  This 
statement  as  to  the  limit  to  which  equitable  jurisdiction  ex- 
tends in  this  state  is,  as  we  believe,  well  supported  by  the 
weight  of  modern  authority,  and  rests  upon  sound  principles 
of  remedial  justice.  On  the  same  general  subject,  see  also 
the  cases  of  Bishop  v.  Moorman,  98  Ind.  1,  49  Am.  Rep.  731, 
and  Scobey  v.  Walker,  114  Ind.  254. 

According  to  the  averments  of  the  paragraph  of  complaint 
under  consideration,  Hosier  had  fully  paid  the  note  therein 
described,  but  Fitzmaurice  had,  upon  demand,  refused  to 
surrender  it  for  cancellation,  and  continued  in  possession  of 
the  note,  claiming  still  to  own  it.  This  condition  of  affairs 
constituted  an  element  of  disturbance  between  the  parties, 
and  a  standing  menace  as  well  as  cause  of  embarrassment  to 
Hosier  entitling  him  to  immediate  equitable  relief.  To  have 
required  Hosier,  under  such  circumstances,  to  await  the 
pleasure  of  Fitzmaurice,  or  his  executor,  administrator,  or 
assignee,  in  bringing  suit  on  the  note,  might  have  resulted  in- 
juriously to  his  interests.  The  lapse  of  time  often  makes  it 
more  difficult  to  prove  an  affirmative  defense. 

Courts  of  equity  have  in  an  especial  manner  jurisdiction  of 
all  matters  involving  fraud,  mistake,  or  accident.  The  second 
paragraph  of  the  complaint  before  us  sought  relief  from  the 
consequences  of  a  mistake  made  in  the  execution  of  a  promis- 
sory note,  and  made  what  appears  to  us  to  have  been  a  good 
prima  facie  case  in  that  respect. 

The  judgment  is  affirmed,  with  costs. 

ON   PETITION   FOR   A    REHEARING. 

Elliott,  J.  There  is  much  reason  for  extending  the  equity 
powers  of  the  court,  where,  as  with  us,  there  are  no  separate 
tribunals,  but  the  rules  of  law  and  equity  are  administered  by 
the  same  court.  There  is  no  good  reason  why  a  court  should 
not  exercise  its  equity  power  to  direct  the  cancellation  of  a 
promissory  note  that  justice  requires  should  not  be  enforced. 
We  can  perceive  no  reason  why  a  court  may  not  decree  the 
cancellation  of  a  note  which  is  shown  to  be  entirely  without 
validity  and  to  have  been  wrongfully  procured.  We  think  the 
second  paragraph  of  the  complaint  states  a  case  in  which 
justice  will  be  subserved  by  decreeing  the  cancellation  of  the 
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)TomiB8ory  note  of  the  plaintifif  in  the  hands  of  the  defendant. 
Vhat  paragraph  shows  that  the  note  in  question  was  executed 
by  the  plaintiff  in  the  belief  that  it  was  in  payment  of  a  debt 
clue  the  defendant,  that  this  belief  was  created  by  the  repre- 
uentations  of  the  latter,  and  that  the  representations  were 
untrue,  inasmuch  as  the  debt  was  not  that  of  the  plaintiff,  but 
of  a  different  person.  By  means  of  the  untruthful  representa- 
tions, the  defendant  secured  the  promissory  note  of  the  plain- 
tiff for  an  entirely  different  purpose  from  that  for  which  he 
intended  to  execute  it,  and  for  which  he  believed  he  was  exe- 
cuting it.  We  cannot  agree  with  appellant's  counsel  that  the 
pleading  simply  shows  a  case  of  failure  of  consideration  or  of 
payment;  on  the  contrary,  we  are  satisfied  that  it  shows  (not 
as  definitely  and  clearly  as  it  might  be  desired,  it  must  be 
said)  that  by  false  representations  the  defendant  induced  the 
plaintiff  to  execute  a  promissory  note  for  a  purpose  entirely 
different  from  that  for  which  he  believed  he  was  executing  it. 
If,  however,  we  take  the  more  favorable  view  to  the  appellant, 
and  hold  that  the  note  was  executed  by  mistake,  we  must  de- 
cide the  case  against  him,  for  even  on  this  theory  we  should  be 
compelled  to  hold  that  there  was  a  material  mistake  of  fact 
brought  about  by  the  false  statements  of  the  appellant,  and 
that  a  note  executed  because  of  such  a  mistake  cannot  be  en- 
forced: ParrUh  v.  Thurston,  87  Ind.  437. 

Where  the  defendant  knows  that  the  plaintiff  believes  he  is 
contracting  about  a  different  subject  from  that  actually  dealt 
with,  it  is  a  fraud  on  the  defendant's  part  to  remain  silent  and 
reap  an  advantage  from  the  silence.  Of  course,  if  the  defend- 
ant has  no  knowledge  of  the  belief  of  the  plaintiff,  it  is  other- 
wise; here,  however,  the  defendant  not  only  knew  of  the 
plaintiff's  belief,  but  he,  by  positive  statements,  created  that 
belief. 

The  pleading  is  a  clumsy  one,  and  it  is  not  without  hesita- 
tion that  we  give  it  the  construction  we  have  done.  We  think, 
however,  that  as  it  shows  that  the  defendant's  agent,  who  con- 
ducted the  transaction,  had  not  in  his  hands,  as  represented, 
the  bill  against  the  appellee,  and  for  which,  relying  on  the 
agent's  representations,  the  note  was  executed,  it  is  justly  in- 
ferable that  the  note  was  executed  for  a  debt  different  from 
that  for  which  the  appellee  intended  to  execute  it,  and  for 
which  he  believed  he  was  executing  it. 

Petition  overruled. 
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Cancellation  of  Instruments  in  Equity  notwithstanding  a  Defensb. 
AT  Law.  — No  doubt  exists  that  if  when  a  suit  is  brought  in  equity  to  cancel 
a  writing,  it  is  shown  that  the  complainant  has  a  complete,  adequate,  and 
perfect  remedy  at  law,  the  court  will  not  entertain  jurisdiction,  but  will 
leave  the  party  to  enforce  his  common-law  remedy.  However,  in  those  cases 
where  a  remedy  at  law  exists,  but  is  not  adequate,  equity  will  entertain  ju- 
risdiction. On  this  question  the  court,  in  Springport  v.  Teutonic  Saving* 
Bank,  75  N.  Y.  397-402,  per  Rapallo,  J.,  said:  "In  cases  of  this  description, 
the  propriety  of  affording  equitable  relief  to  a  party  against  a  prosecution  at 
law,  or  decreeing  the  cancellation  of  instruments,  rests  in  the  sound  discre- 
tion of  the  court,  to  be  exercised  according  to  the  circumstances  and  exigen- 
cies of  each  particular  case,  and  it  is  impossible  to  lay  down  general  rulea 
which  will  govern  in  all  cases.  Some  rules  have  been  evolved  from  the  cases- 
which  have  arisen,  and  among  these  none  is  more  fully  established  than  that 
equity  will  not  interfere  in  the  case  of  an  instrument  invalid  on  its  face,  nor 
where  its  invalidity  will  appear  upon  the  proofs  of  the  party  claiming  under 
it,  even  where  it  affects  the  title  to  land."  This  was  an  action  to  enjoin  the 
holders  of  bonds  from  transferring  them,  and  to  compel  them  to  deliver  them 
up  to  bo  canceled.  The  court  held  that,  while  the  existence  of  a  defense, 
the  risk  of  losing  evidence,  or  the  apprehension  of  a  multiplicity  of  suits, 
may  not  either  of  them  separately  be  a  sufficient  ground  for  restraining  suit* 
at  law  upon  or  decreeing  the  cancellation  of  instruments,  especially  where 
proof  of  extrinsic  facts  is  not  necessary  to  establish  the  defense,  yet  when  all 
these  elements  are  combined,  and  extrinsic  proof  is  necessary  to  establish  the 
defense,  a  proper  case  for  equitable  relief  is  established.  In  anotlier  case  it 
is  said  that  an  action  to  procure  the  cancellation  of  a  written  instrument  can- 
not be  maintained  unless  some  special  circumstances  exist  establishing  tho 
necessity  of  a  resort  to  equity  to  prevent  an  injury  which  might  bo  irrepa- 
rable, and  which  equity  alone  is  competent  to  avert:  Olobe  Mut.  L.  Ins.  Co.  v. 
RealK,  79  N.  Y.  202,  an  action  to  procure  the  cancellation  of  a  life  insurance 
policy  alleged  to  have  been  procured  by  fraud.  In  McTIenry  v.  Hazard,  45 
Id.  580,  it  is  said  that  the  power  of  a  court  of  equity  to  compel  the  surrender 
and  cancellation  of  deeds  and  other  written  instruments  obtained  by  fraud 
or  held  for  inequitable  purposes  is  undoubted,  but  the  exercise  of  such  juris- 
diction is  in  the  sound  discretion  of  the  court,  depending  in  each  case  upoa 
the  existence  of  special  circumstances,  and  it  is  not  material,  upon  the  ground' 
of  jurisdiction,  that  the  party  seeking  relief  has  a  defense  at  law  to  the  in- 
strument of  which  he  prays  cancellation. 

The  power  of  a  court  of  equity,  says  Van  Fleet,  vice-chancellor,  in  Smith 
V.  Smith,  30  N.  J.  Eq.  564-567,  "to  decree  the  surrender  of  an  invalid  or 
worthless  bond,  or  other  instrument,  even  though  a  complete  defense  at  law 
exists,  cannot  be  questioned  at  this  day.  If  a  suit  at  law  has  already  been 
brought,  tJiis  court  will  not  arbitrarily  or  causelessly  change  the  forum  of 
litigation;  but  if  adequate  relief  cannot  be  given  at  law,  or  if  the  defense  is 
of  a  character  that  cannot  be  urged  at  law  without  embarrassment  and 
hazard,  tlie  court  will  take  jurisdiction,  and  give  snitable  relief."  "The 
weight  of  modern  authority  supports  the  jurisdiction  in  equity  of  suits  for 
the  cancellation  of  written  instruments  obtained  by  fraud.  It  is  exercised 
for  the  purpose  of  affording  relief  against  invalid  executory  contracts  in  the 
possession  of  another,  wlicre  the  invalidity  is  not  apparent  on  the  instru- 
ment itself,  and  where  the  defense  at  law  may  be  nullified  by  intentional 
delay  to  sue  until  the  evidence  in  support  of  it  is  lost":  Fuller  v.  Percival^ 
126  Mass.  381.     In  Hamilton  v.   Cummings,   1   Johns.  Ch.   517,   Chancellor 
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Kont  declaretl  that  tho  jurisdiction  is  to  be  upheld,  whether  the  instrument 
is  or  is  not  void  at  law,  and  whether  it  is  void  upon  its  face  or  for  matter 
appearing  from  proof  taken  in  the  case;  and  that  the  cases  can  all  be  recon- 
ciled on  tho  general  principle  that  the  exercise  of  this  power  is  to  be  regu- 
lated by  sound  discretion  as  the  peculiar  circumstances  of  each  case  may 
dictate,  and  that  the  resort  to  equity,  to  be  sustained,  must  be  expedient, 
either  because  tho  instrument  is  liable  to  abuse  from  its  negotiable  nature, 
or  because  the  defense  not  arising  on  its  face  may  bo  difficult  or  uncertain 
at  law,  or  from  some  other  special  circumstances  peculiar  to  the  case,  and 
rendoriug  a  resort  to  equity  highly  proper,  and  clear  of  all  design  to  pro- 
tnoto  litigation  and  expense.  In  Metier  v.  Metier,  18  N.  J.  Eq.  370,  an  ac- 
tion was  brought  to  compel  the  cancellation  of  a  note,  and  tho  court  said: 
"Tho  note,  being  without  consideration,  is  void,  and  cannot  be  recovered 
upon  at  law;  and  it  is  contended  that,  as  the  complainants  have  a  complete 
defense  at  law,  they  cannot  resort  to  equity.  Such,  no  doubt,  is  the  gen- 
eral rule,  and  were  the  present  suit  at  law  the  only  matter  to  be  relieved 
against,  it  might  decide  this  case.  But  here  is  a  note  not  void  on  its  face, 
which  in  case  of  a  discoutinunce  or  nonsuit  might  be  held  until  the  evi- 
dence of  its  being  without  consideration  could  not  be  had,  and  then  a  suit 
brought  ou  it  by  these  parties.  In  such  case  the  jurisdiction  of  courts  of 
equity  to  order  tho  security  to  be  given  up  to  be  canceled  is  now  well  estab- 
lished. There  has  been  some  diversity  of  opinion  and  decision  on  this 
point,  and  more  in  cases  where  the  instrument  asked  to  be  canceled  is  at 
law  void  upon  its  fjice,  but  even  then  the  weight  of  authority  is  in  favor  of  it. 
In  cases  where  the  instrument  is  on  its  face  valid,  and  especially  if  nego- 
tiable, the  jurisdiction  of  the  court  is  founded  upon  principle  adopted  among 
other  cases  in  bills  quia  timet."  In  Furguson  v.  Fish,  28  Conn.  501,  a  draft  had 
been  indorsed  specially  by  the  original  payee  and  by  later  indorsements,  but 
had  never  been  indorsed  in  blank.  The  holder  erased  all  the  later  and  the  spe- 
cial part  of  the  first  indorsement,  and  brought  suit  upon  the  draft  in  his  own 
name.  The  acceptor  then  brought  suit  for  a  cancellation  of  the  draft,  and 
it  was  held  that  though  he  might  have  a  good  defense  to  the  action  at  law 
by  the  holder,  still  he  was  entitled  to  relief  by  cancellation,  since  he  might 
be  harassed  by  other  suits  upon  the  draft.  So  an  action  is  maintainable  for 
cancellation  of  a  cloud  on  a  title,  consisting  of  a  forged  deed,  which,  upon 
the  strength  of  a  false  certificate  of  acknowledgment,  made  by  a  duly  au- 
thorized officer,  has  been  put  upon  record;  for  where  the  law  raises  a  pre- 
sumption of  the  validity  of  an  instrument,  and  its  invalidity  can  only  be 
shown  by  extrinsic  proof,  an  action  to  compel  a  cancellation  can  be  main- 
tained: Remington  Paper  Co.  v.  O' Dougherty,  81  N.  Y.  474. 
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WiTKKsa.  —  Right  to  Te-stify  Reoardlng  Matteks  Ooourrtko  duuiuo 
THB  Lifetime  of  a  Decedent,  although  in  certain  cases  prohibited  by 
statute  where  an  executor  or  a<lministrator  is  a  party,  is  yet  allowed  in 
a  replevin  suit  against  a  purchaser  from  the  administrator  at  public 
sale. 

Evidence.  —  Declarations  by  Dkcede.vt,  Two  Days  before  iiia  Pub- 
caASE  of  a   Hor.se,  that   he   intended  purchasing  a  colt  for  plaintifiE^ 
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admitted  as  substantially  coincident  with  the  act  of  pnrchasing,  and 
declarations  by  decedent  after  the  purchase,  and  while  still  in  possession 
of  the  horse,  and  in  disparagement  of  his  title,  are  receivable  as  part  of 
the  res  gestae. 

S.  B.  Davis,  S.  C.  Davis,  R.  B.  Stimson,  and  S.  C.  Stimson, 
for  the  appellant. 

/.  E.  Lamb,  O.  W.  Paris,  and  S.  R.  Hamill,  for  the  appellee. 

Mitchell,  J.  Replevin  by  Shannon  to  recover  the  posses- 
sion of  a  mare  and  colt,  of  which  he  alleges  he  is  the  owner, 
and  which,  it  is  charged,  the  defendant,  Durham,  unlawfully 
took  and  detained,  etc. 

Upon  an  issue  made  by  the  general  denial,  there  was  a  trial 
resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

It  appeared  that  Patrick  Shannon,  since  deceased,  pur- 
chased the  mare  at  a  public  sale  in  1877.  The  plaintiff, 
although  not  related  by  blood,  had  been  in  some  sense  a  mem- 
ber of  Shannon's  family  from  his  early  childhood,  and  claimed 
that  the  latter  had  presented  him  the  mare,  on  the  day  he 
purchased  her,  as  a  gift.  The  animal  remained  in  the  posses- 
sion of  Shannon,  who  used  her  apparently  as  his  own,  until 
the  fall  of  1885,  when  he  sent  her  to  Lexington,  Kentucky,  to 
be  bred.  She  remained  there  until  after  Shannon  died,  which 
occurred  in  April,  1886,  and  until  after  she  had  the  colt  in 
controversy.  Subsequently,  the  administrator  of  the  dece- 
dent's estate  paid  the  bills  incurred  in  Kentucky,  and  while 
the  mare  and  colt  remained  in  that  state  they  were  sold  by 
order  of  the  court  by  the  administrator  to  the  defendant,  Dur- 
ham, for  five  hundred  dollars,  who  brought  them  to  Indiana 
at  his  own  expense,  in  March,  1887.  The  plaintiff  commenced 
this  suit  in  May  following. 

At  the  trial,  the  plaintiff  produced  witnesses  who  gave  evi- 
dence of  declarations  made  by  Patrick  Shannon  in  his  life- 
time, tending  to  show  that  he  had  given  the  animal  to  the 
plaintiff;  and  the  latter  was  also  permitted  to  testify  in  his 
own  behalf,  to  the  effect  that  the  decedent  had  presented  the 
mare  to  him  on  the  day  she  was  purchased  and  brought  to  the 
Shannon  homestead. 

On  the  appellant's  behalf,  it  is  now  contended  that  the 
plaintiff  was  incompetent  to  testify  concerning  the  alleged 
gift  of  the  mare  to  him  l)y  the  decedent  in  his  lifetime,  within 
the  prohibition  contained  in  section  498  of  the  Revised  Stat- 
utes of  1881. 
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This  Bection  enacts  that  "in  suits  or  proceedings  in  which 
An  executor  or  administrator  is  a  party,  involving  matters 
which  occurred  during  the  lifetime  of  the  decedent,  where  a 
judgment  or  allowance  may  bo  made  or  rendered  for  or  against 
the  estate  represented  by  such  executor  or  administrator,  any 
person  who  is  a  necessary  party  to  the  issue  or  record,  whose 
interest  is  adverse  to  such  estate,  shall  not  bo  a  competent 
witness  as  to  such  matters  against  such  estate." 

In  determining  the  competency  of  a  witness,  the  accepted 
rule  is  not  to  regard  the  mere  letter  of  the  statute,  but  to  look 
to  its  spirit  and  purpose:  Clift  v.  Shockley,  77  Ind.  297;  Wise- 
man v.  Wiseman,  73  Id.  112;  38  Am.  Rep.  115;  Ketchamv.  Hill, 
42  Ind.  64;  Peacock  v.  Albin,  39  Id.  25. 

The  evident  purpose  of  the  section  under  consideration  was 
to  protect  the  estates  of  deceased  persons  from  the  apprehended 
danger  of  permitting  the  surviving  party  to  a  contractor  trans- 
action to  testify  in  respect  to  it,  after  the  lips  of  the  other  party 
had  been  closed  by  death.  Hence  a  party  to  a  transaction  in- 
volved in  the  issue  on  trial  is  put  under  a  statutory  disability, 
and  is  excluded  from  testifying  when  the  other  party  to  the 
same  matter  is  disabled  by  death,  and  whore  he  is  represented 
in  the  action  which  involves  such  contract  or  transaction  by 
an  executor  or  administrator,  or  some  one  who,  in  legal  con- 
templation, stands  in  his  place,  and  when  the  judgment  to  be 
rendered  may  affect  his  estate  either  directly  or  indirectly. 

Accordingly  it  was  held  in  Taylor  v.  Duesterberg,  109  Ind. 
165,  that  where  a  party  to  a  contract  or  transaction  is  dead, 
and  his  rights  in  the  contract  or  subject-matter  have  passed  to 
another,  who  represents  him  in  the  action  or  proceeding,  the 
true  spirit  and  purpose  of  the  act  excludes  the  surviving  party 
to  the  transaction  from  testifying  in  relation  to  matters  per- 
taining thereto  which  occurred  during  the  lifetime  of  the 
decedent.  Generally  speaking,  three  things  must  concur  in  or- 
der to  exclude  the  testimony  of  the  surviving  adversely  inter- 
ested party:  1.  The  transaction,  or  the  subject-matter  thereof, 
must  be  in  some  way  directly  involved  in  the  action  or  pro- 
c<;eding,  and  it  must  appear  that  one  of  the  parties  to  the 
transaction  about  to  bo  proved  is  dead.  2.  The  right  of  the 
deceased  party  must  have  passed,  either  by  his  own  act  or 
that  of  the  law,  to  another,  who  represents  him  in  tlie  aclioM 
or  proceeding  in  the  character  of  executor,  administrator,  or  in 
Fome  other  manner  in  which  he  is  authorized  by  law  to  l)in«l 
the  estate.    3.  It  must  appear  that  the  allowance  to  be  made, 
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or  the  judgment  to  be  rendered,  may  either  directly  or  indi- 
rectly affect  the  estate  of  the  decedent. 

In  the  case  last  above  cited,  both  parties  to  the  transaction 
concerning  which  the  parties  thereto  were  called  to  testify 
were  alive.  The  decedent  was  not  a  party  to  the  matter 
about  which  testimony  was  offered,  and  had  no  interest  in  the 
transaction  when  it  occurred,  and  although  he  was  represented 
by  an  administrator  and  his  estate  was  interested  in  the  sub- 
ject-matter of  the  transaction,  and  was  liable  to  be  affected  by 
the  judgment  to  be  rendered,  it  was  nevertheless  ruled  that 
since  the  transaction  only  came  collaterally  in  question,  and 
the  decedent  was  not  a  party  to  it,  the  parties  were  competent 
to  testify. 

Clift  V.  ShocJcley,  77  Ind.  297,  is  a  representative  case  show- 
ing the  proper  construction  of  the  statute  when  considered 
from  another  point  of  view.  In  that  case  an  administrator 
had  paid  a  claim  against  the  estate  of  the  decedent  without 
the  order  of  the  court.  Exceptions  were  taken  to  his  account, 
and  the  propriety  of  his  conduct  in  making  payment  of  the 
claim  came  in  question.  He  called  the  person  whose  claim  he 
had  paid  as  a  witness  to  prove  that  it  was  just,  and  that  it  was 
properly  paid.  It  was  held,  although  the  witness  was  not  a 
party  to  the  proceeding,  and  had  no  interest  in  the  event  of 
the  suit,  that  since  the  purpose  of  the  statute  was  to  guard  es- 
tates, and  since  the  testimony  offered  was  liable  to  affect  the 
estate  injuriously,  the  witness  was  properly  excluded  from  tes- 
tifying. 

The  cause  of  action  in  the  present  case  is  the  wrongful  tak- 
ing and  unlawful  detention  of  the  property  described  in  the 
complaint.  The  parties  to  this  cause  of  action  are  both  living. 
The  transaction  between  the  plaintiff  and  Patrick  Shannon 
arises  incidentally  only,  and  is  collateral  to  the  real  cause  of 
action. 

Neither  of  the  parties  to  the  action  in  any  sense  represents 
the  estate  of  Patrick  Shannon,  nor  will  the  judgment  bind  or 
conclude  the  estate.  True,  the  plaintiff  predicates  his  title  to 
the  property  in  dispute  upon  the  gift  alleged  to  have  been 
made  to  him  by  the  decedent,  and  if  the  estate  of  the  latter 
was  in  any  way  represented  in  the  action,  or  interested  in  the 
controversy,  so  as  to  be  concluded  by  the  judgment,  the  policy 
of  the  statute  would  exclude  the  plaintiff's  testimony.  Such, 
however,  is  not  the  fact,  and  the  case  is  therefore  neither  within 
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the  reason  nor  the  letter  of  the  statute:  Downs  v.  Belden,  4G 
Vt.  674;  Bradley  v.  West,  68  Mo.  69. 

If  the  administrator  can  be  required  to  reimburse  the  pur- 
chaser, a  subject  concerning  which  we  intimate  no  opinion,  he 
may  maintain  replevin  for  the  property  without  being  in  any 
way  embarrassed  by  the  judgment  rendered  in  this  action,  in 
which  the  estate  was  in  no  way  represented. 

The  court  admitted  in  evidence  declarations  made  by  Pat- 
rick Shannon  a  day  or  two  before  he  purchased  the  mare  in 
controversy,  to  the  effect  that  he  intended  to  purchase  a  colt 
for  the  plaintiff,  and  also  declarations  made  after  the  purchase, 
and  while  the  animal  was  ostensibl}"  in  his  possession,  to  the 
effect  that  he  had  purchase^  her  for  the  plaintiff. 

These  declarations  were  properly  admitted;  the  first  as 
being  substantially  contemporaneous  with  the  act  of  purchas- 
ing, and  while  it  was  in  progress,  and  where  one  is  competent, 
the  contemporaneous  declarations  are  also  admissible  as  part 
of  the  res  gestse.  The  last  were  admissible  under  the  rule 
which  declares  that  the  declarations  of  a  person,  while  in  pos- 
session of  personal  property,  in  disparagement  of  his  own  title 
or  explanatory  of  the  character  of  his  possession,  are  always 
received  as  part  of  the  res  gestse:  Creighton  v.  Hoppis,  99  Ind. 
369,  and  cases  cited. 

It  is  quite  true  that  declarations  made  by  a  person  under 
whom  a  party  claims,  after  the  declarant  has  parted  with  his 
right,  are  not  admissible  to  affect  the  title  of  another  person 
claiming  from  the  same  source.  But  as  possession  of  personal 
property  is  the  indicia  of  ownership,  declarations  made  by  a 
person  while  in  possession,  in  derogation  of  his  ownership,  are 
admissible,  not  only  as  against  the  declarant,  but  as  against 
one  claiming  to  have  derived  a  title  under  him  subsequent  to 
such  declarations. 

The  rule  of  law  is,  that  where  it  becomes  important  to  in- 
quire into  the  nature  of  an  act,  or  the  character  of  possession 
of  property,  proof  of  what  the  person  said  while  performing 
the  act,  or  while  the  possession  continued,  is  admissible  in 
evidence. 

An  examination  of  the  instructions,  about  which  some  com- 
plaint of  a  general  character  is  made,  leads  us  to  the  conclu- 
sion that  they  are  not  justly  subject  to  adverse  criticism.  The 
evidence,  if  believed,  was,  of  course,  sufficient  to  sustain  the 
verdict.     We  find  no  error. 

The  judgment  is  therefore  aflirmed,  with  costs. 
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Declarations  need  not  Take  Place  immediately  with  occurrence  of 
main  act:  McDovoell  v.  Goldsmith,  6  Md.  319;  Gl  Am.  Dec.  305. 

Declarations  of  Party  in  Possession  of  property  as  to  ownership  are 
admissible  in  evidence  as  part  of  the  rta  gesfce:  Nelson  v.  Iverson,  24  Ala.  9; 
60  Am.  Dec.  442,  note  449. 

Declarations  of  Partv  in  Possession  Adverse  to  his  Own  Interest 
are  admissible  against  all  persons  claiming  under  him:  Currier  v.  Oale,  14 
Gray,  504;  77  Am.  Dec.  343. 

Admissibilitt  of  Declarations  as  Part  of  Res  GssTiE  is  fully  discussed 
in  the  note  to  People  v.  Verwm,  95  Am.  Dec.  51-76;  PiVdnton  v.  Railtoay  Co., 
70  Tex.  226;  T.JsN.O.  R'y  v.  Crowder,  70  Id.  222. 

Declarations  of  One  in  Possession  are  Admissible  to  prove  how  be 
holdii,  whether  as  tenant  or  as  proprietor,  but  not  to  establish  a  parol  lease 
or  to  prove  its  terms:  Oarber  v.  Doerson,  117  Pa.  St.  162. 


Evansville  and  Terre    Haute  Raileoad  Com- 
pany V.  Crist. 

[116  Indiana.  446.] 

Nbolioence  —  Pleadino. — In  an  Action  for  Damages  against  a  RaiL' 
ROAD  Company  for  Injuries  Sustained  by  a  Party  Lawfully 
Using  a  Public  Highway,  which  the  railroad  company  had  unlawfully 
and  negligently  left  in  an  unsafe  condition,  a  general  averment  that 
there  was  no  fault  or  negligence  on  the  part  of  the  plaintiff  makes  the 
complaint  good  upon  the  question  of  contributory  negligence,  unless  the 
facts  specifically  pleaded  clearly  show  that  the  plaintiff  was  negligent. 

A  Person  is  not  Compelled  to  Exercise  More  than  Ordinary  Care 
WHEN  Riding  upon  a  Highway  which  served  as  the  only  way  of  in- 
gress and  egress  from  her  home,  and  which  had  been  unlawfully  and 
negligently  left  in  an  unsafe  condition  by  the  company  against  which 
the  action  was  brought. 

Highway  —  Restoring  to  Former  Condition.  —  The  Right  of  a  Rail- 
road Company  to  Interfere  with  a  Highway  is  coupled  with  the 
duty  to  make  it  as  safe  as  it  was  before  it  was  disturbed,  or  at  least  to 
use  reasonable  care  and  skill  to  do  so.  Any  one  unlawfully  interfering 
with  a  highway  creates  a  nuisance,  and  is  liable  in  damages  to  one  who 
suffers  a  special  injury. 

Evidence.  —  An  Opinion  as  to  Rate  op  Speed  at  Which  a  Hand-car 
WAS  Moving  on  a  specified  occasion  may  be  given  in  evidence  by  a  man 
who  has  managed  hand-cars  or  assisted  in  managing  them. 

Evidence.  — Under  Proper  Allegations  in  the  Complaint,  a  plaintiff 
may  prove  the  nature  and  extent  of  injuries  received. 

Evidence.  —  A  Physician,  Speaking  as  an  Expert,  may  testify  as  to  the 
effect  of  an  injury. 

Practice.  —  Instructions  may  be  Refused  after  the  Argument  ha* 
BEEN  Begun. 

J.  E.  Iglehart  and  E.  Taylor^  for  the  appellant. 

W.  C.  Hultz,  0.  B.  Harris,  and  J.  S.  Bays,  for  the  appellee. 
Am.  St.  Rkp..  Vol.  IX.— 55 
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Elliott,  J.  The  complaint  of  the  appellee  is  in  three  para- 
graphs; each  avers  that  the  injury  for  which  a  recovery  is 
Bought  was  caused  by  the  negligence  of  the  defendant,  and 
that  the  plaintiff  was  injured  without  any  fault  or  negligen<;e 
on  her  part.  They  eacli  contained  these  allegations:  That 
the  appellee  lived  with  her  father,  who  owned  land  not  far 
from  the  appellant's  railroad;  that  the  only  means  of  egress 
•nd  ingress  was  a  public  highway;  that  the  defendant  con- 
structed and  built  the  last-described  line  of  railroad  across, 
upon,  and  along  said  last-described  highway,  for  a  distance  of 
three  quarters  of  a  mile  west  from  the  eastern  terminus  of 
said  last-described  highway,  and  unlawfully,  carelessly,  and 
negligently  failed  to  construct  its  line  of  railroad  so  as  not  to 
interfere  with  the  free  use  of  said  highway,  and  so  as  to  afford 
security  for  life  and  property,  in  this,  that  the  defendant  dug 
an  excavation  some  six  feet  deep  and  fifteen  feet  wide  in  the 
highway  for  a  distance  of  150  yards,  and  piled  the  dirt  from 
said  excavation  along  the  sides  thereof,  making  embankments 
some  nine  feet  high  for  the  distance  of  150  yards,  leaving  no 
way  for  persons  to  pass  along  the  highway  except  upon  the 
embankment,  with  the  railroad  track  between;  and  that  the 
defendant  unlawfully,  carelessly,  and  negligently  failed,  and 
still  fails  in  every  particular,  to  restore  the  highway  thus  in- 
tersected to  its  former  state,  or  in  a  sufficient  manner  not  to 
unnecessarily  impair  its  usefulness  or  injure  its  franchises. 

The  second  and  third  paragraphs  each  contain  these  allega- 
tions upon  the  subject  of  the  defendant's  negligence:  — 

'"That,  on  the  eighth  day  of  October,  1886,  this  plaintiff  was 
lawfully  riding  her  horse  upon  the  highway,  so  impaired, 
eastward  to  her  home;  that  while  she  was  so  riding  along  it 
between  her  home  and  the  western  highway  running  north 
and  south,  the  defendant's  agents  approached  along  said  rail- 
road from  the  east  in  a  hand-car  and  frightened  plaintiff's 
horse,  and,  knowing  the  situation  of  plaintiff,  but  disregard- 
ing their  duty,  they  negligently  managed  the  hand-car,  in 
this,  that,  after  seeing  the  dangerous  situation  in  which  plain- 
tiff was  placed,  they  failed  to  stop  said  hand-car,  and  thereby 
prevent  plaintiff's  horse  from  becoming  frightened,  and  thus 
prevent  plaintiff  from  being  injured;  that  on  account  of  such 
negligence  and  the  negligence  of  defendant  in  failing  to  re- 
store the  highway  to  its  former  state,  or  in  a  sufficient  manner 
not  to  unnecessarily  impair  its  usefulness  or  injure  its  fran- 
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chises,  this  plaintifif,  without  any  fault  or  negligence  on  her 
part,  was  greatly  injured." 

The  first  paragraph  does  not  contain  the  allegations  last 
quoted,  but  does  contain,  in  addition  to  those  already  men- 
tioned, the  following  averments:  That,  on  account  of  the  de- 
fendant's negligence  in  failing  to  restore  the  highway,  the 
plaintifiF,  "while  riding  her  horse  eastward,  to  her  home,  upon 
the  highway  so  impaired,  on  the  eighth  day  of  October,  1886, 
without  any  fault  or  negligence  on  her  part,  was  thrown  from 
her  horse"  and  injured. 

The  question  whether  the  complaint  shows  that  there  was 
not  contributory  negligence  on  the  part  of  the  appellee,  cannot 
be  decided  without  first  ascertaining  and  determining  what 
duty  the  appellant  owed  the  public  respecting  the  highway 
which  it  had  changed  from  its  former  condition;  for  it  is  im- 
portant to  give  due  prominence  to  two  essential  facts:  one  is, 
that  the  plaintiff  was  in  lawful  use  of  a  public  highway, 
and  the  other  is,  that,  for  its  own  benefit,  the  appellant  had 
changed  the  highway,  and  negligently  failed  to  restore  it  to 
its  former  condition,  thus  making  its  use  unsafe  and  danger- 
ous. Nor  can  this  question  be  disposed  of  without  giving  just 
effect  to  the  general  averment  that  there  was  no  fault  or  negli- 
gence on  the  part  of  the  plaintiff.  This  averment  makes  the 
complaint  good  upon  the  question  of  contributory  negligence, 
unless  the  facts  specifically  pleaded  clearly  show  that  the 
plaintifiF  was  negligent.  We  concur  with  appellant's  counsel 
that,  ordinarily,  the  specific  facts  will  control  the  general 
averment,  if  they  make  it  clear  that  there  was  contributory 
negligence:  Reynolds  v.  CopeloMd,  71  Ind.  422. 

It  has,  however,  long  been  the  rule  in  this  court,  that  unless 
the  facts  specifically  stated  clearly  show  that  there  was  con- 
tributory negligence,  the  general  averment  will  rescue  the 
complaint  from  its  assailant. 

In  the  case  of  Town  of  Salem  v.  Goiter,  76  Ind.  291,  it  was 
said:  "The  allegation  that  he  was  without  fault,  like  the 
general  averment  of  negligence,  has  a  technical  significance, 
and  admits  proof  of  any  facts  tending  to  show  its  truth. 

The  cases  are  collected  in  Ohio  etc.  K'y  Co.  v.  Walker ^  113 
Ind.  196.  3  Am.  St  Rep.  638,  and  it  was  said:  "The  rule  that 
the  general  averment  is  sufiicient  has  been  so  long  established 
and  so  often  approved  that  we  should  feel  bound  to  adhere  to 
it  even  if  we  doubted  its  soundness;  but  we  think  its  soundness 
can  be  vindicated  on  principle.     It  is  in  the  nature  of  a  nega- 
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tive  fact,  and  an  averment  of  such  a  fact  cannot  be  made  with 
the  same  particularity  as  an  affirmative  one.  The  elementary 
books,  recognizing  this,  agree  that  in  such  case  a  general 
averment  is  ordinarily  sufficient.  It  is  evident  that  any  other 
rule  would  be  practically  incapable  of  enforcement,  for  a  nega- 
tive fact  can  seldom  be  alleged  except  generally  and  by  way 
of  denial,  since  any  other  course  would  require  a  process 
of  exclusion  and  elimination  that  would  lead  to  an  almost 
endless  pleading.  If  the  specific  facts  absolving  the  plaintiflf 
from  fault  must  be  pleaded,  then  it  would  be  necessary  to 
enumerate  every  fact  that  might  be  considered  as  tending  to 
charge  him  with  fault,  and  negative  its  existence.  In  some 
cases  this  process  of  enumeration  and  exclusion  would  be 
practically  impossible;  in  others,  it  would  lead  to  a  prolixity 
of  pleading  that  would  do  no  good,  but  would  produce  uncer- 
tainty and  confusion." 

The  question  now  in  hand  comes  to  us,  not  as  one  of  evi- 
dence, but  as  one  of  pleading,  and  therefore  as  one  to  be 
determined  under  the  rule  stated.  For  this  reason  the  cases 
cited  by  the  appellant  which  bear  upon  questions  arising  on 
the  evidence  and  on  the  instructions  are  not  relevant. 

Testing  the  complaint  by  the  settled  rule,  it  must  be  held 
to  show  that  the  plaintiff  was  not  guilty  of  contributory  neg- 
ligence, since  the  specific  facts  do  not  clearly  negative  the 
general  averment.  They  do  not,  in  truth,  negative  it  in  any 
respect,  but,  on  the  contrary,  are  consistent  with  it. 

The  two  important  facts  to  which  we  have  referred,  —  the 
place  where  the  injury  was  received  and  the  duty  of  the  ap- 
pellant respecting  the  highway  it  had  made  unsafe,  —  when 
assigned  their  due  weight,  fully  and  clearly  relieve  the  plain- 
tiflf from  any  imputation  of  negligence;  especially  is  this  so 
when  the  facts  are  considered,  as  they  must  be,  in  connection 
with  the  explicit  averment  of  her  complaint  that  she  was  with- 
out fault  or  negligence. 

She  was  upon  a  public  highway  leading  from  her  home, 
and  there  she  had  a  right  to  be.  She  was,  it  is  true,  bound 
to  exercise  ordinary  care  in  using  the  highway,  but  she  was 
not  bound  to  do  more.  She  was  not  crossing  a  railroad  track, 
where  the  rights  and  duties  of  the  company  and  a  traveler 
are  reciprocal,  but  she  was  upon  a  public  way,  which  the 
company  had  no  right  to  use  in  operating  its  road,  or  to  make 
unsafe. 

The  action  is  not,  it  is  to  be  remembered,  to  recover  for 
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injuries  received  on  a  crossing,  for  the  complaint  proceeds 
upon  a  radically  different  theory.  The  cases  of  Indiana  etc. 
Ky  Co.  V.  Greene,  106  Ind.  279,  Indiana  etc.  K'y  Co.  v.  Ham- 
mocJc,  113  Id.  1,  and  Cincinnati  etc.  R.  R.  Co.  v.  Butler,  103  Id. 
31,  are  not  in  point,  for  the  reason  that  they  were  cases  where 
the  injury  was  received  on  a  crossing,  and  not  cases  where  the 
interference  with  a  public  highway  and  a  negligent  breach  of 
duty  caused  the  injury.  Throughout  this  case  this  difference 
runs,  exerting  all  through  it  a  controlling  influence.  Here 
the  defendant  negligently  failed  to  perform  a  duty  imper- 
atively enjoined  upon  it  by  positive  law. 

When  we  come  to  consider  the  question  of  the  appellant's 
negligence,  as  we  shall  presently  do,  we  shall  state  the  nature 
and  extent  of  that  duty;  but  at  this  point  we  need  only  de- 
clare that  the  complaint  avers,  and  the  demurrer  confesses, 
that  a  statutory  duty  respecting  a  public  highway  was  vio- 
lated, and  that  this  wrong,  concurring  with  another  wrong, 
caused  the  plaintiff's  injury.  We  do  not  of  course  decide 
that  the  negligent  breach  of  a  statutory  duty  not  constituing 
a  willful  tort  would  make  the  defendant  liable  if  the  plain- 
tiff's negligence  contributed  to  the  injury  for  which  she  seeks 
a  recovery;  but  what  we  do  decide  is,  that  the  character  of 
the  duty,  and  the  nature  of  the  place  where  the  injury  was 
received,  are  important  factors  in  the  solution  of  the  legal 
problem. 

If  it  were  granted  that  the  plaintiff  had  knowledge  that  she 
would  be  exposed  to  some  danger  in  attempting  to  ride  along 
the  highway  made  unsafe  by  the  defendant's  wrong,  that  fact 
of  itself  would  not  in  such  a  case  as  this  necessarily  preclude 
a  recovery.  Knowledge  is  not  always  a  bar  to  a  recovery. 
It  is  not  a  bar  in  such  a  case  as  the  present,  for  the  plaintiff 
was  not  bound  to  refrain  entirely  from  using  the  only  high- 
way which  gave  her  access  to  her  home  or  led  from  it.  We 
have  many  decisions  upon  this  general  subject.  In  one  of 
them  it  was  said:  — 

"The  appellant,  though  he  saw  the  engine,  was  not  bound 
to  anticipate  all  the  perils  to  which  he  might  be  exposed  in 
driving  past  it,  or  to  refrain  absolutely  from  pursuing  his 
usual  course  on  account  of  unseen  and  unknown,  though 
probable,  risks.  Some  risks,  such  as  arise  from  obstructions 
in  highways,  are  taken  constantly  by  the  most  prudent  of 
men,  and  where,  as  in  this  case,  the  party  pursues  the  usual 
course,  believing  it  to  be  safe,  he  is  not  guilty  of  contributory 
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negligence.  It  was  a  question  for  the  jury,  and  by  their  gen- 
eral verdict  they  have  found  upon  this  point  in  favor  of  the 
appellant,  and  with  it  this  special  finding  is  not  irreconcilable, 
or  necessarily  inconsistent ":  Turner  v.  Buchanan^  82  Ind.  147; 
42  Am.  Rep.  485. 

A  later  case  contains  this  statement  of  the  rule:  "  It  is  to 
be  determined  from  the  facts  of  the  case  whether  the  known 
danger  is  likely  to  subject  the  plaintiff  to  injury,  and  if  it  is, 
then  he  must  be  held  guilty  of  negligence  in  encountering  it. 
While,  therefore,  it  cannot  be  held  that  one  who  does  not  go 
out  of  his  way  to  avoid  known  danger  is  not  always  guilty  of 
contributory  negligence,  yet  it  must  be  held  that  he  is  guilty 
of  negligence  where  he  attempts  to  pass  the  danger  where 
there  is  such  a  probability  of  injury  as  would  deter  a  reason- 
able man  from  assuming  the  risk  of  passing  it.  If  the  risk  is 
great,  or  is  such  as  a  prudent  person  would  not  assume,  then 
the  person  who  does  assume  it  is  guilty  of  such  contributory 
negligence  as  will  preclude  a  recovery":  Lake  Shore  etc.  Wy 
Co.  V.  Pinchin,  112  Ind.  592. 

The  principle  we  assert  was  applied  in  a  case  in  all  its 
characteristic  features  the  same  as  the  present;  we  refer  to 
the  case  of  Evan^ville  etc.  R.  R.  Co.  v.  Carvener,  113  Ind.  51. 
There  are  numerous  other  cases  in  our  reports  asserting  this 
general  doctrine.  Among  them  arc  City  of  Huntington  v. 
Breen,  77  Id.  29;  Wilson  v.  Trafalgar  etc.  G.  R.  Co.,  83  Id 
326;  Henry  County  T.  P.  Co.  v.  Jackson,  86  Id.  Ill;  44  Am. 
Rep.  274;  Nave  v.  Flack,  90  Ind.  205;  46  Am.  Rep.  205;  City 
of  Indianapolis  v.  Murphy,  91  Ind.  382;  and  Louisville  etc.  R'y 
Co.  V.  Phillips,  112  Id.  59;  2  Am.  St.  Rep.  155. 

In  a  recent  edition  of  a  work  of  excellent  standing  it  is 
said:  "The  fact  of  using  a  highway  after  obtaining  such 
knowledge  does  not  necessarily  and  conclusively  establish 
negligence  contributing  to  an  injury  resulting  from  a  defect 
therein":  1  Shearman  and  Redfield  on  Negligence,  4th  ed., 
sec.  101. 

In  another  work  it  is  said,  "And  an  exposure  to  known 
danger  [is]  not  always  negligence":  4  Am.  <k.  Eng.  Cyclo.  of 
Law,  36. 

Very  many  authorities  are  cited  in  support  of  this  propo- 
sition. To  the  authorities  there  collected  may  be  added  tlie 
later  cases  of  Pennsylvania  etc.  Co.  v.  Varnau,  Penn.  Sup.  Ct., 
October,  1888;  Gulf  etc.  R'y  Co.  v.  Gasscamp,  69  Tex.  545;  and 
Alabama  etc.  R.  R.  Co.  v.  Arnold,  84  Ala.  159. 
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But  while  it  is  true  that  knowledge  of  danger  does  not 
necessarily  defeat  a  recovery,  yet  in  all  cases  it  is  an  impor- 
tant factor,  and  in  many  the  character  of  the  knowledge  and 
the  nature  of  the  danger  may  be  such  as  to  constitute  con- 
tributory negligence.  If  the  danger  is  so  near  and  so  great 
that  a  prudent  man  knowing  of  its  existence  would  not  as- 
sume the  hazard  of  encountering  it,  then  it  does  constitute 
such  contributory  negligence  as  will  defeat  a  recovery:  Town 
of  Gosport  V.  Evans,  112  Ind.  133;  2  Am.  St.  Rep.  164;  Lake 
Shore  etc.  R^y  Co.  v.  Pinchin,  supra;  City  of  Richmond  v.  Mul- 
holland,  116  Ind.  173;  Eckerd  v.  Chicago  etc.  E'y  Co.,  70  Iowa, 
353;  Fulliam  v.  City  of  Muscatine,  70  Id.  436. 

It  is  quite  clear  that  it  cannot  be  said  in  this  case  that  the 
danger,  was  one  which  the  plaintiff  was  bound  to  shun,  or  as- 
sume at  her  own  peril  all  the  risk  attending  the  attempt  to 
pass  it.  The  case  is  not  one  of  a  plaintiff  casting  himself 
upon  a  known  danger  which  a  prudent  person  would  not  have 
encountered. 

We  come  now  to  the  question  which,  as  we  have  seen,  is 
intimately  blended  with  the  one  we  have  already  discussed, 
and  that  is  the  negligence  of  the  defendant. 

The  initial  step  in  the  defendant's  wrong  was  the  negligent 
violation  of  a  mandatory  statute.  Section  3903  of  the  Re- 
vised Statute  of  1881  provides  for  the  construction  of  rail- 
roads, and  in  prescribing  the  duties  and  rights  of  a  railroad 
company,  declares  that  it  shall  have  the  right  "  to  construct 
its  road  upon  or  across  any  stream  of  water,  watercourse,  road, 
highway,  railroad,  or  canal,  so  as  not  to  interfere  with  the  free 
use  of  the  same,  which  the  route  of  its  road  shall  intersect,  in 
such  manner  as  to  afford  security  for  life  and  property;  but 
the  corporation  shall  restore  the  stream  or  watercourse,  road 
or  highway,  thus  intersected,  to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  unnecessarily  impair  its  usefulness  or 
injure  its  franchises." 

This  statute  prescribes  a  plain  duty.  Indeed,  the  duty  ex- 
isted independent  of  the  statute,  but  the  statute  makes  it  all 
the  more  clear  and  positive.  The  right  to  interfere  with  a 
highway  is  coupled  with  the  duty  to  make  it  as  safe  as  it  was 
before  it  was  disturbed,  or  at  least,  to  use  reasonable  care  and 
skill  to  do  so.  This  duty  is  violated  if  there  is  a  failure 
to  restore  it  to  its  former  condition  in  all  cases  where  the 
exercise  of  reasonable  care  and  skill  can  effect  a  restora- 
tion.    The  rule  which   governs   cases   of  this    class  is  thus 
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stated  by  a  writer  of  acknowledged  accuracy  and  ability: 
"  Whenever  an  act  is  authorized  to  be  done  in  a  highway 
that  would  otherwise  bo  a  nuisance,  the  person  or  com- 
pany to  whom  the  power  is  given  is  not  only  bound  to 
exercise  it  strictly  within  the  provisions  of  the  law,  but  also 
with  the  highest  degree  of  care  to  prevent  injury  to  the  per- 
sons or  property  of  those  who  may  be  affected  by  such  acts. 
Hence,  where  a  railroad  company  has  been  permitted  to  lay 
its  track  along  or  across  a  highway,  it  is  bound  to  the  use  of 
every  reasonable  precaution  to  prevent  injury  to  those  passing 
along  the  highway,  or  crossing  its  track  that  is  laid  along  or 
across  the  highway;  and  if  it  fails  to  exercise  a  proper  degree 
of  care,  —  not  only  such  as  is  provided  by  statute,  but  also 
such  as  is  rendered  necessary  by  the  character  of  the  obstruc- 
tion and  its  location,  having  reference  to  a  like  reasonable 
exercise  of  care  on  the  part  of  those  approaching  the  obstruc- 
tion,— it  becomes  a  nuisance  to  the  extent  of  its  injury  to 
individual  rights,  and  renders  the  company  liable  in  damages 
for  all  the  consequences":  2  Wood  on  Railway  Law,  sec.  271. 

Possibly  the  rule  is  rather  too  strongly  stated,  but  strong 
as  the  statement  is,  many  well-considered  cases  give  it  ade- 
quate support.  Our  own  cases  recognize  and  enforce  a  rule 
very  much  the  same  as  thai  stated  by  the  author  from  whom 
we  have  quoted,  although  it  is,  perhaps,  not  quite  so  strongly 
stated:  Indianapolis  etc.  R.  R.  Co.  v.  Slout,  53  Ind.  143;  Louis- 
ville etc.  Ry  Co.  v.  Phillips,  112  Id.  59;  2  Am.  St.  Rep.  155; 
Evansville  etc.  R.  R.  Co.  v.  Carvener,  supra. 

In  the  case  last  cited  it  was  said:  "  Leaving  the  highway 
in  such  a  condition  as  to  require  the  wheels  of  vehicles  pass- 
ing over  the  railroad  track  to  be  raised  nine  inches  perpendic- 
ularly from  the  surface  of  the  highway,  in  order  to  pass  over 
the  top  of  the  rails,  was  prima  facie  a  negligent  interference 
mth  the  free  use  thereof":  Indianapolis  etc.  R.  R.  Co.  v.  Slate, 
37  Ind.  489;  Johnson  v.  St.  Paul  etc.  R.  R.  Co.,  31  Minn.  283." 

The  facts  in  the  complaint  before  us  make  a  very  much 
stronger  case  than  the  one  from  which  we  have  quoted,  and 
as  the  injury  is  shown  to  have  been  caused  by  the  condition 
of  the  highway,  combined  with  the  negligent  management  of 
the  hand-car,  a  strong  case  is  made  out. 

At  another  place  in  the  opinion  from  which  we  have  quoted 
it  was  said:  "A  defendant  who,  in  violation  of  an  express  stat- 
utory duty,  places  or  causes  an  obstruction  in  a  highway,  will 
not  be  heard  to  say  that  he  did  not  anticipate  an  injury  which 
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was  the  direct  result  of  his  unlawful  act  when  the  person  in- 
jured was  without  fault:  Wabash  etc.  R.  R.  Co.  v.  Locke^  112 
404;  2  Am.  St.  Rep.  193." 

In  harmony  with  the  doctrine  declared  by  the  authorities 
we  have  cited  is  this  statement  in  a  text-book:  "Where  one 
has  a  license  to  interfere  with  a  highway,  as  where  a  railroad 
company  is  authorized  to  lay  its  track  along,  under,  or  over 
a  highway,  the  terms  of  the  license,  so  far  as  it  directs  the 
manner  of  such  interference,  must  be  strictly  complied  with. 
Interference  in  any  other  mode  is  a  public  nuisance":  2  Shear- 
man and  Redfield  on  Negligence,  4th  ed.,  sec.  359. 

This  statement  luminously  exhibits  the  law,  for  it  goes  back 
to  the  fundamental  principle  that  he  who  unlawfully  interferes 
with  a  highway  creates  a  nuisance,  and  is  liable  in  damages 
to  one  who  suffers  a  special  injury. 

It  is  established  law  that  a  complaint  which  charges  negli- 
gence in  general  terms  is  good  on  demurrer.  This  was  proved 
to  be  the  rule  by  our  own  decisions  and  by  other  authorities 
in  a  case  recently  decided,  that  of  Ohio  etc.  R^y  Co.  v.  Walker ^ 
113  Ind.  196;  3  Am.  St.  Rep.  638. 

As  all  of  the  paragraphs  of  the  complaint  contain  appropri- 
ate allegations  charging  the  defendant  with  negligently  failing 
to  discharge  its  duty,  they  are  good,  irrespective  of  the  negli- 
gence in  running  the  hand-car.  The  superadded  act  of  negli- 
gence, even  if  it  does  not  strengthen  the  complaint,  certainly 
does  not  weaken  it.  By  showing  a  second  wrong,  and  com- 
binining  it  with  the  first  so  as  to  form  a  continuous  cause  of 
action,  the  pleading  was,  as  we  believe,  strengthened,  and  not 
weakened:  Indianapolis  etc.  Ky  Co.  v.  Pitzer,  109  Ind.  179;  58 
Am.  Rep.  387. 

The  wrong  of  the  defendant  in  negligently  failing  to  restore 
the  highway  is,  as  we  have  seen,  of  itself  sufiicient  to  consti- 
tute a  cause  of  action,  and  the  additional  act  of  negligence  in 
the  management  of  the  hand-car,  if  not  considered  as  adding 
strength  to  the  complaint,  cannot,  at  all  events,  detract  from 
it;  but  we  think  that  the  fact  that  the  defendant,  by  its  own 
wrong,  rendered  the  highway  unsafe,  made  it  necessary  for  it, 
in  operating  its  road,  to  exercise  care  to  prevent  injury  to  one 
placed  in  danger  by  that  wrong.  Wc  are  not  dealing  with  a 
case  where  the  railroad  company  was  not  guilty  of  any  breach 
of  duty  respecting  the  highway  on  which  the  plaintiff  was 
traveling,  but  with  a  case  where,  in  violation  of  a  positive 
duty,  it  wrongfully  interfered  with  a  highway.     Here  the  two 
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wrongs  blend  in  one  concurring  tort.  If  the  appellant  was 
free  from  fault  respecting  the  public  highway,  we  add,  to  pre- 
vent possible  misunderstanding,  we  should  have  an  entirely 
different  case,  and  one  in  which  it  may  be  that  no  action 
would  lie. 

A  man  who  has  managed  hand-cars,  or  assisted  in  man- 
aging them,  may  express  an  opinion  as  to  the  rate  of  speed  at 
which  a  hand-car  was  moving  on  a  specified  occasion.  Mr. 
Lavvson  says  that  on  questions  of  speed,  "  the  opinion  of  an  or- 
dinary witness  is  admissible  "  Expert  and  Opinion  Evidence, 
462.  The  reason  for  the  rule  is,  that  velocity  or  speed  is  a 
subject  which  cannot  be  placed  before  a  jury  by  a  statement 
of  the  observed  facts:  Bennett  v.  Meehan,  83  Ind.  566;  43 
Am.  Rep.  78;  Loshbaugh  v.  Birdsell,  90  Ind.  466;  Carthage 
T.  P.  Co.  V.  Andrews,  102  Id.  188,  143;  52  Am.  Rep.  653; 
Louisville  etc.  R^y  Co.  v.  Jones,  108  Ind.  551;  Salter  v.  Utica  etc. 
R.  R.  Co.,  59  N.  Y.  631;  Chicago  etc.  R.  R.  Co.  v.  Johnson,  22 
Am.  Law  Reg.  117;  Fulsome  v.  Town  of  Concord,  46  Vt.  133. 

Under  the  allegations  of  the  complaint,  it  was  competent 
for  the  plaintiff  to  prove  the  nature  and  extent  of  her  injuries: 
Ohio  etc.  R.  R.  Co.  v.  Hecht,  115  Ind.  443. 

It  was  entirely  proper  to  permit  a  physician,  speaking  as  an 
expert  witness,  to  testify  as  to  the  effect  of  the  injury:  Louis- 
ville  etc.  R\j  Co.  v.  Wood,  113  Ind.  544. 

It  is  not  error  to  refuse  instructions  asked  after  the  argu- 
ment has  begun:  Bartley  v.  State,  111  Ind.  358;  Terry  v.  Shively^ 
93  Id.  413;  Jolly  v.  Terre  Haute  etc.  Co.,  9  Id.  417. 

We  do  not  doubt  the  power  of  the  trial  court  to  order  a  new 
trial  when  the  verdict  is  wrong  upon  the  evidence;  this  court, 
however,  it  is  hardly  necessary  to  say,  will  not  weigh  the  evi- 
dence to  ascertain  where  the  preponderance  is,  but  it  will  accept 
as  trustworthy  that  deemed  so  by  the  jury  and  the  trial  court 
This  rule  is  applicable  here,  and  makes  it  our  duty  to  sustain 
the  verdict. 

Judgment  affirmed.  

General  Averment  that  PLAniTTTF  was  wirnooT  Pattlt  is  ScTmcrE.Tr 
in  au  action  for  a  negligent  injury:  Ohio  etc.  R.  li.  Co.  v.  Walker,  113  Ind.  198; 
3  Am.  St.  Rep.  G38;  Potter  v.  Chicago  etc.  R.  R.  Co.,  20  Wis.  533;  91  Am. 
Dec.  444.  In  au  ordinary  complaint  upon  negligence,  it  is  not  necessary  to 
aver  that  the  plaintiflF  has  taken  due  care:  Tltomson  v.  No)iJi  Missouri  R.  R. 
Co.,  51  Mo.  190;  11  Am.  Rep.  443. 

Negligence  will  not  be  Imputed  to  One  Who  Takes  All  the  Carb 
Which  Pp.cdent  Circumspection  woulu  Suggest  to  avoid  an  injury:  Sul- 
livan V.  VicksburgR.  R.  Co.,  39  La,  Ann.  800;  4  Am.  St  Rep.  239;  nor  to 
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one  from  the  mere  fact  of  his  being  upoa  the  track  of  railroad  laid  npoa 
streets  of  city:  Louisville  etc.  R.  R.  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St. 
Rep.  155. 

Railroad  Compant  must  Restore  Highway:  Little  Miami  R.  R.  Co.  v. 
Commiasionera  of  Green  Co.,  31  Ohio  St.  338.  Right  of  public  to  pass  and 
repass  over  highway  draws  after  it  the  right  to  require  the  road  to  be  kept 
in  repair  by  those  upon  whom  the  law  has  placed  that  burden,  and  the  right 
to  require  the  removal  of  all  obstructions  to  its  use:  Troy  v.  Cheshire  R.  R. 
Co.,  23  N.  H.  83;  55  Am.  Dec.  177. 

Speed  of  Railroad  Cars.  —  Such  motion  is  to  be  compared  to  the  motion 
of  any  other  moving  thing  with  a  view  to  obtaining  the  judgment  of  the  wit- 
ness as  to  its  velocity.  The  fact  of  witness  being  accustomed  to  observe  an 
object  of  such  size  and  momentum  would  only  go  to  the  weight  of  the  testi- 
mony, and  not  to  its  admissibility:  Detroit  v.  Van  Steinberg,  17  Mich.  105. 
Persons  having  experience  in  certain  trades  are  permitted  to  give  their  opin- 
ions in  evidence:  Hammond  v.  Woodman,  41  Me.  177;  66  Am.  Dec.  219,  not© 
243;  Sikes  v.  Paine,  10  Ired.  280;  61  Am.  Dec.  389;  Jones  v.  Finch,  37  Miss. 
461;  75  Am.  Rep.  73. 

Evidence  may  be  Admitted  to  Show  Extent  of  Injury:  Kerr  v.  For- 
gue,  64  111.  482;  5  Am.  Rep.  146;  Schroeder  v.  C,  R.  I.,  <k  P.  R.  R.  Co.,  47 
Iowa,  375;  Buelv.  New  York  Central  R.  R.  Co.,  31  N.  Y.  314;  88  Am.  Dec. 
271 .  For  opinions  of  witnesses  generally,  see  note  to  Hammond  v.  Woodman^ 
66  Am.  Dec.  228.  That  a  physician's  testimony  is  admissible  as  to  the  result 
and  probable  effect  of  the  injury,  see  Louisville  etc.  R'y  Co.  v.  Wnght,  115 
Ind.  378;  7  Am.  St.  Rep.  432,  note  450. 

Instructions.  —  In  some  jurisdictions,  the  request  for  instructions  must 
be  made  before  argument:  See  note  to  Strohn  v.  Detroit  etc.  R.  R.  Co.,  99  Am. 
Dec.  124.  Such  a  rule  ought  to  be  regarded  as  binding  by  counsel,  but  can- 
not be  laid  down  as  an  unbending  rule  of  law:  People  v.  Oarbutt,  17  Mich.  9;. 
97  Am.  Dec.  162. 
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Neglioencb — Liability  of  Infant. — An  Infant  will  be  Liable  fob 
Damages  for  negligently  riding  his  horse  upon  and  injuring  a  foot-pass- 
enger who  is  crossing  a  public  street  and  neglecting  no  reasonable  pre- 
caution which  would  have  prevented  the  collision. 

Foot-passenger  Crossing,  or  about  to  cross,  a  public  street  should  look  and 
take  precautions  according  to  the  character  of  the  thoroughfare,  so  as  to 
avoid  collision  with  approaching  horsemen  or  vehicles;  but  the  same  de- 
gree of  care  is  not  required  as  at  railroad  crossings. 

The  Rights  of  Foot-passengers  in  the  Public  Streets  are  equal  with 
those  of  persons  mouuted  on  horseback  or  driving  in  carriages. 

Evidence. — An  Objection  to  Evidence  as  being  "incompetent,  imma- 
terial, and  irrelevant"  is  not  sufficiently  specific.       ^ 

Evidence  as  to  the  Amount  of  Travel  upon  a  Public  Street  over  which 
defendant  was  riding  will  be  admitted  as  tending  to  show  the  impro- 
priety of  the  defendant's  conduct  in  riding  at  an  immoderate  rate  of 
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M.  L.  Oraffy  for  the  appellant. 

J.  B.  Harper  and  W.  0.  Colerick,  for  the  appellee. 

Mitchell,  J.  Action  by  Harriet  Frost  against  Elza  T. 
Stringer  and  his  minor  son,  Frederick  0.  Stringer,  to  recover 
damages  alleged  to  have  been  wrongfully  inflicted  by  the  de- 
fendant Frederick  0.  Stringer  upon  the  plaintiff,  in  negligently 
riding  his  father's  horse  upon  her  while  she  was  crossing  a 
public  street  in  the  city  of  Fort  Wayne. 

The  jury  returned  a  general  verdict  in  favor  of  the  father 
and  against  Frederick  0.  Stringer,  and  they  also  returned 
answers  to  special  interrogatories  submitted  to  them  by  the 
parties  respectively. 

On  the  appellant's  behalf,  it  is  contended  that  the  answers 
to  special  interrogatories  make  it  apparent  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  that  it  was  there- 
fore error  for  the  court  to  overrule  his  motion  for  judgment 
notwithstanding  the  general  verdict. 

It  is  doubtless  the  rule  in  cases  of  this  nature,  that  a  recovery 
will  not  be  sustained  whenever  there  is  negligence  on  the  part 
of  the  plaintiff"  contributing  directly  to  or  which  was  a  proxi- 
mate cause  of  the  occurrence  from  which  the  injury  arises, 
and  that  the  burden  is  upon  the  plaintiff  to  show  that  the  in- 
jury is  not  attributable  to  any  want  of  proper  care  on  his  part: 
Murphy  V.  Deane,  101  Mass.  455;  3  Am.  Rep.  390.  We  do  not, 
however,  concur  in  the  view  that  this  rule  was  violated,  by 
overruling  the  appellant's  motion  for  judgment. 

The  general  verdict  affirmed  the  defendant's  negligence,  and 
that  the  plaintiff  was  herself  in  the  exercise  of  due  care,  and 
ii  is  too  well  settled  to  justify  the  citation  of  authority  that 
unless  the  facts  specially  found  are  in  irreconcilable  conflict 
with  the  general  verdict,  the  general  verdict  must  control. 

It  would  serve  no  useful  purpose  to  set  out  the  interroga- 
tories and  the  answers  of  the  jury.  It  is  quite  sufficient  to  say 
they  show  beyond  question  that  the  defendant  was  culpably 
negligent  in  that  at  the  time  of  the  collision  he  was  riding  his 
horse  at  an  improper  rate  of  speed  along  a  much  used  public 
street  in  a  populous  city,  and  at  the  same  time  looking  in  an- 
other direction  from  that  in  which  he  was  rapidly  proceeding; 
and  that  they  do  not  show  the  neglect  of  the  plaintiff  to  take 
any  reasonable  precaution  which  would  have  prevented  the 
collision  that  occasioned  the  injury. 

We  agree  that  it  is  the  duty  of  a  person  crossing,  or  about 
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to  cross,  a  public  street  on  foot,  to  look  and  take  precautions 
according  to  the  character  of  the  thoroughfare,  so  as  to  avoid 
collision  with  approaching  horsemen  or  vehicles;  but  it  is  ob- 
viously not  necessary  that  the  same  high  degree  of  vigilance 
should  be  demanded  of  a  foot-man  about  to  cross  a  public 
street,  in  order  to  avoid  contact  with  a  horseman,  who  is  like- 
wise under  a  duty  to  be  on  the  lookout,  and  to  have  his  horse 
under  careful  control,  as  is  required  at  railroad  crossings,  over 
which  engines  and  trains  of  cars  are  necessarily  run  at  a  rate 
of  speed  not  readily  governable:  Wendell  v.  New  York  Central 
etc.  R.  R.  Co.,  91  N.  Y.  420;  Barker  v.  Savage,  45  Id.  191;  ft 
Am.  Rep.  66;   Williams  v.  Grealy,  112  Mass.  79. 

Unless  the  occasion  is  of  an  extraordinary  character,  per- 
sons have  no  right  to  ride  or  drive  through  the  streets  of  a 
populous  city  at  a  rate  of  speed  which  makes  it  dangerous  to 
foot-travelers  using  ordinary  care,  while  trains  of  cars  cannot 
be  moved  so  that  their  speed  may  be  arrested  in  a  moment 
when  foot-men  are  seen  in  the  way. 

The  court  committed  no  error  in  overruling  the  appellant's 
motion  for  judgment,  notwithstanding  the  general  verdict. 

It  is  not  necessary  to  discuss  the  sufficiency  of  the  evidence. 
The  plaintiff's  testimony,  which  the  jury  must  have  accepted 
as  true,  sustains  the  verdict  to  the  fullest  extent. 

Accepting  the  plaintiflf's  testimony,  and  it  cannot  be  said 
that  she  was  guilty  of  contributory  negligence,  or  that  the 
want  of  ordinary  care  on  her  part  proximately  or  directly  con- 
tributed to  the  injury.  Foot-passengers  have  equal  rights  in 
the  streets  with  those  mounted  on  horseback  or  driving  in 
carriages.  Neither  have  a  priority  of  right  over  the  other. 
Both  are  bound  to  use  reasonable  care  to  avoid  collision: 
Belton  V.  Baxter,  54  N.  Y.  245;  33  Am.  Rep.  578;  Cotton  v. 
Wood,  8  Com.  B.,  N.  S.,  568. 

The  plaintifiF  had  the  right  to  cross  the  street  at  the  cross- 
walk or  elsewhere,  exercising  such  caution  and  prudence  as 
the  circumstances  demanded  to  avoid  being  injured,  while  the 
defendant  had  the  right  to  ride  along  the  street,  observing 
such  watchfulness  for  foot-men,  and  having  his  animal  under 
such  control,  as  would  enable  him  to  avoid  injury  to  others 
who  had  corresponding  and  reciprocal  rights  in  the  street: 
Simons  v.  Gaynor,  89  Ind.  165;  Murphy  v.  Orr,  96  N.  Y.  14; 
Moebus  V.  Herrmann,  108  Id.  349;  2  Am.  St.  Rep.  440;  Brooks 
V.  Schwerin,  54  N.  Y.  343;  Daniels  v.  Clegg,  28  Mich.  32;  Shap- 
leigh  V.  Wyman,  134  Mass.  118. 
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Children  and  infirm  persons,  as  well  as  those  who  are  of 
mature  years,  and  in  the  vigor  and  activity  of  health,  have 
the  right  to  walk  along  or  across  the  streets  of  a  city,  observ- 
ing such  care  as  persons  of  like  age  and  condition  are  accus- 
tomed to  use,  and  all  have  a  right  to  assume  that  carriages 
will  not  be  driven,  or  horses  ridden,  over  the  streets  at  an  im- 
proper rate  of  speed:  Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y. 
604. 

It  cannot,  therefore,  be  said,  as  a  matter  of  law,  that  one  is 
guilty  of  negligence  who  does  not  anticipate  and  take  special 
precautions  against  injury  from  the  reckless  and  improper 
conduct  of  others  in  riding  or  driving  at  an  unusual  and  dan- 
gerous rate  of  speed:  Coombs  v.  Purrington,  42  Me.  332;  Boss 
V.  Litton,  5  Car.  &  P.  407;  Williams  v.  Richards,  3  Car. 
<fe  K.  81. 

Some  questions  were  asked  of  witnesses  produced  by  the 
plaintiff  below,  which  were  objected  to  as  "incompetent,  im- 
material, and  irrelevant."  It  has  often  been  decided  that  an 
objection  of  this  general  character,  without  more,  presents  no 
question  for  decision:  Bundy  v.  Cunningham,  107  Ind.  360; 
Chapman  v.  Moore,  107  Id.  223;  Ohio  etc.  R^y  Co.  v.  Walker, 
113  Id.  196;  3  Am.  St.  Rep.  638. 

A  witness  was  also  permitted  to  testify,  over  objection,  that 
there  was  more  travel  upon  the  street  over  which  the  defend- 
ant was  riding  at  the  time  he  ran  upon  the  plaintiff  than  upon 
any  other  street  in  the  city  of  Fort  Wayne.  As  tending  to 
show  the  impropriety  of  the  defendant's  conduct  in  riding  at 
an  immoderate  rate  of  speed,  this  evidence  was  competent. 

The  alleged  modification  of  the  instructions  asked  by  the 
appellant  presents  no  question  which  requires  a  reversal  of 
the  judgment. 

The  judgment  is  affirmed,  with  costs. 


Rights  op  Foot-passekgers.  —  It  is  not  the  purpose  of  this  note  to 
treat  of  the  right  of  foot-travelers  to  recover  for  injuries  received  from 
defective  highways,  streets,  or  sidewalks,  nor  from  falling  building  material 
or  other  substances,  while  passing  along  or  over  such  thoroughfares;  but 
to  treat  simply  of  the  rights  of  foot-passengers  as  compared  with  those  of 
vehiclca,  or  the  drivers  thereof,  while  both  are  attempting  to  pass  along 
or  upon  a  public  tlioroughfare.  To  proceed,  then,  it  may  first  be  stated 
that  foot-men  have  no  superiority  of  right  in  the  streets  over  those  mounted 
on  horseback  or  riiling  in  carriages.  They  have  the  right  in  common,  each 
equally  with  tlie  other;  and,  in  its  exercise,  are  bound  to  use  reasonable  care 
for  their  own  safety,  and  to  avoid  doing  injury  to  any  others  who  may  be  in 
the  exercise  of  the  equal  right  of  way  with  them:  Barker  v.  Savage,  45  N.  Y. 
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191;  6  Am.  Rep.  66;  1  Sweeny,  288;  Belton  v.  Baxter,  54  N.  Y.  245;  13  Am. 
Rep.  578;  note  to  O'Mallq/  v.  Dom,  73  Am.  Dec.  408.  The  rule  is  th'j 
stated  in  Brooks  v.  Schwerin,  54  N.  Y.  343:  "  Foot-passengers  and  those  in 
carriages  have  equal  rights  in  the  streets  of  a  city,  and  both  are  required  to 
exercise  that  degree  of  care  and  prudence  which  the  circumstances  of  the 
case  demands."  See  also,  to  the  same  effect,  Myers  v.  Dixon,  3  Jones  &  S. 
390.  A  foot-traveler  attempting  to  pass  in  front  of  vehicles  in  the  street  has 
no  right  to  make  any  nice  calculations  as  to  his  chances  of  being  injured. 
If  ho  does  make  such  calculations,  and  they  prove  incorrect,  and  result  in 
his  injury,  he  has  no  redress  for  his  mistaken  effort,  as  he  has  not  exercised 
common  or  ordinary  care:  Belton  v.  Baxter,  54  N.  Y.  245;  13  Am.  Rep.  578. 
It  was  the  rule  at  one  time  in  New  York  that  it  is  the  duty  of  a  foot-man,  in 
attempting  to  cross  the  street  where  moving  vehicles  are  numerous,  to  look 
in  both  directions  along  the  street  in  the  vicinity  of  the  crossing  for  a  rea- 
Bonable  distance,  and  that  a  failure  in  this  respect  is  contributory  negligence, 
preventing  recovery  in  case  of  injury:  Barker  v.  Savage,  45  N.  Y.  191;  6 
Am.  Rep.  66. 

Later  cases  greatly  modify  this  rule,  for  it  is  held  in  Moehus  v.  Herrmann, 
108  N.  Y.  349,  2  Am.  St.  Rep.  440,  affirming  Murphy  v.  Orr,  96  N.  Y.  14, 
that  a  person  on  foot  has  the  right  to  cross  the  street  whenever  he  pleases, 
and  the  duty  to  look  up  and  down  the  street  before  attempting  to  cross  a 
railroad  track  does  not  attach  to  him.  And  so  it  is  held  that  where  a  pedes- 
trian is  run  over  while  crossing  the  street  by  a  horse  and  wagon  coming  be- 
hind him  from  another  direction  and  street,  the  fact  that  he  does  not  show 
tliat  he  looked  up  and  down  the  street  before  attempting  to  cross  is  not  con- 
clusive evidence,  as  a  matter  of  law,  that  he  was  not  in  the  exercise  of  due  care, 
but  the  question  should  be  left  to  the  jury:  Bowser  v.  Wellington,  126  Mass. 
391;  Williams  v.  Grealy,  112  Id.  79;  Shapleigh  v.  Wyrnan,  134  Id.  118.  The 
fact  that  a  foot-man  crosses  the  street  elsewhere  than  at  the  usual  crossing  ia 
not  per  se  contributory  negligence  which  will  defeat  an  action  against  another 
who  injures  him  by  recklessly  riding  or  driving  against  him:  SimoTis  v.  Gay- 
nor,  89  Ind.  105;  Raymond  v.  City  of  Lowell,  6  Cush.  524;  53  Am.  Dec.  57. 
So  foot-passengers  have  the  right  to  use  the  carriage-way  as  well  as  the  side- 
walk, and  walking  in  the  carriage-way  is  not  of  itself  prima/acie  negligence 
or  want  of  ordinary  care:  Coombs  v.  Purrington,  42  Me.  332;  Gerald  v.  Boston, 
108  Mass.  584.  But  a  foot-man  cannot  comijel  a  teamster  who  has  a  heavy 
load  to  turn  oub  of  the  beaten  track  of  the  road  if  there  is  sufficient  room  for 
the  former  to  pass:  Beach  v.  Parmcter,  23  Pa.  St.  196.  It  is  not  negligence 
for  a  woman  to  wear  a  sun-bonnet  when  crossing  the  street,  although  the 
bonnet  may  have  prevented  her  from  seeing  in  all  directions  at  the  time  she 
was  struck  and  injured  by  a  rapidly  passing  wagon:  Shea  v.  Reems,  30  La. 
Ann.  969. 

Nor  is  it  negligence  per  se  for  aged,  infirm,  or  blind  persons  to  walk  unat- 
tended upon  the  public  streets.  They  have  the  same  rights  as  the  young, 
tlie  active,  and  those  whose  eyesight  is  perfect;  but  such  persons  must  exer- 
cise greater  care  in  proportion  to  their  disabilities:  Winn  v.  Lowell,  1  Allen, 
y,~;  Davenport  v.  Ruchnan,  37  N.  Y.  508;  Peach  v.  Utlca,  10  Hun,  477; 
Sleeper  v.  Sandown,  52  N.  H.  2i4;  Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y. 
504.  In  a  late  case  in  Massachusetts  it  is  said  that  a  blind  man  walking  on 
the  street  is  bound  to  use  ordinary  care  only,  and  when  injured  by  collision 
with  a  team,  the  jury  should  consider  the  blindness,  other  infirmities,  and 
circumstances  in  determining  what  care  was  reasonably  necessary  to  insure 
his  safety:  Neffy.  Wellesley,  148  Mass.  487.    But  when  a  child  of  such  tender 
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Age  as  not  to  possess  sufficient  discretion  is  permitted  by  his  parents  to  be  in 
the  public  highway  without  any  one  to  guard  him,  and  is  there  run  over  and 
injured,  there  is  no  redress  unless  the  injury  was  inflicted  voluntarily,  or 
through  culpable  negligence  on  the  part  of  the  driver:  Hartjield  v.  Roper,  21 
Wend.  615;  34  Am.  Dec.  273;  Slock  v.  Wood,  136  Mass.  353.  But  if  the 
driver  is  negligent  when  the  injury  is  sustained,  as  when  he  is  driving  a 
truck  and  looking  around  conversing  with  another  driver  behind  him,  and 
did  not  sec  the  child  until  after  he  struck  him,  the  parents  may  recover: 
Moebus  V.  Hermann,  38  Hun,  370;  lOS  N.  Y.  349;  2  Am.  St  Rep.  440. 
Where  a  pedestrian  is  struck  and  injured  by  coming  in  collision  with  the  sled 
of  a  coasting  party  in  the  public  streets,  he  cannot  recover  from  the  city 
compensation  for  injuries  suffered,  no  matter  whether  the  coasting  is  going 
on  under  a  license  from  such  city  or  not:  Schullt  v.  Milwaukee,  49  Wis.  254; 
35  Am.  Rep.  779;  Faulkner  v.  Aurora,  85  Ind.  130;  44  Am.  Rep.  1;  Pierce 
V.  New  Betiford,  129  Mass.  534;  37  Am.  Rep.  387;  Steele  v.  Boston,  128  Maaa. 
583;  Bay  v.  MancheaUr,  46  N.  H.  59:  88  Am.  Dec.  192;  Hutcldnaon  v.  Con- 
cord, 41  Vt.  271;  98  Am.  Dec.  584.  The  law  in  relation  to  the  use  of  a  cul- 
de-aac  by  foot-men  is  the  same  as  that  in  relation  to  the  use  of  public  streets. 
In  other  words,  when  using  such  way  they  must  exercise  reasonable  care» 
adapted  to  the  circumstances  of  the  case:  Danforth  v.  Durell,  8  Allen,  242. 
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BlxKcrmoN  Sale.  — A  Bid  Made  and  Accepted  withodt  Mors  does  not 
Accomplish  a  Sale,  and  the  sheriff,  in  the  exercise  of  the  discretion 
vested  in  him,  may  permit  the  bid  to  be  withdrawn,  and  may  resell  the 
property. 

Where  the  Sheriff  Struck  off  Property  at  a  Figure  Greatly  under 
ITS  Value,  but  the  Sale  not  having  been  Perfected,  a  second  sale 
at  a  much  higher  price  was  consummated,  the  redemption  must  be  from 
the  bid  made  on  the  final  sale. 

J.  Baker  and  A.  J.  Padgett,  for  the  appellants. 

W.  R.  Gardiner  and  S.  H.  Taylor,  for  the  appellee. 

Mitchell,  J.  The  following  appears  to  bo  the  case  as  made 
by  the  record:  On  the  25th  of  January,  1882,  Thomas  Maher 
and  his  wife,  Ellen,  executed  a  mortgage  on  certain  real  estate 
owned  by  the  husband,  to  secure  the  payment  of  a  debt  of  two 
thousand  five  hundred  dollars,  due  from  the  latter,  with  an- 
nual interest  at  seven  per  cent,  payable  to  the  Mino.  Life  In- 
surance Company  in  five  years.  The  debt  matured,  and 
remaining  unpaid,  the  insurance  company  foreclosed  its  mort- 
gage, and  took  a  personal  judgment  against  Thomas  Maher 
for  $2,882.52.  A  certified  coyy  of  the  decree  was  placed  in 
the  hands  of  the  sheriff  of  Daviess  County,  who,  a'ter  due  ad- 
vertisement, offered  the  land  therein  described  for  .iale  in  par- 
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eels.  The  plaintiff  made  bids  upon  the  several  parcels, 
aggregating  six  hundred  dollars,  whereupon  the  sheriff  openly 
struck  off  and  sold  the  land  to  the  plaintiff. 

It  does  not  appear  that  the  sheriff  ever  made  any  memo- 
randum or  other  entry  of  the  sale  on  the  writ,  or  that  he 
issued  any  certificate  of  purchase,  but  so  far  as  appears  it 
may  be  inferred  that  the  sale  was  abandoned  by  mutual  con- 
sent of  the  sheriff  and  the  bidder  immediately  after  the  prop- 
erty was  struck  off.  Subsequently  the  sheriff  readvertised 
the  land,  and  sold  it  to  the  insurance  company  for  the  full 
amount  of  the  judgment,  interest,  and  costs,  the  latter  paying 
the  amount  of  its  bid  and  receiving  a  certificate  of  sale. 

This  was  a  proceeding  by  Maher  and  wife,  by  way  of  mo- 
tion in  the  court  below,  based  upon  a  showing  of  the  above- 
mentioned  facts,  asking  to  have  the  last-mentioned  sale  set. 
aside  and  vacated,  and  that  the  appellee  should  be  held  to  the 
first  sale.  This  motion  was  denied,  and  it  is  now  insisted  on 
behalf  of  appellants  that  the  first  sale  exhausted  the  right  of 
the  insurance  company  in  the  land  sold,  and  that  the  subse- 
quent sale  was  hence  without  authority  of  law,  and  void. 

It  is  undoubtedly  true  that  a  perfected  or  consummated^ 
decretal  or  execution  sale  of  property  exhausts  the  lien  of  the 
decree  or  judgment  in  respect  to  the  property  sold,  and  that 
the  judgment  creditor  cannot  resell  the  same  property  until 
it  is  redeemed  by  the  owner,  or  some  person  claiming  under 
him,  so  as  to  vacate  the  first  sale  and  reinstate  the  lien:  Her- 
vey  V.  Krost,  116  Ind.  268. 

The  infirmity  in  the  appellants'  position  is,  that  it  does  not 
appear  that  the  first  sale  was  completed,  so  as  to  become  bind- 
ing, or  to  give  those  interested  the  right  to  insist  upon  its 
consummation.  That  the  land  was  offered,  and  a  bid  mad© 
and  accepted,  without  more,  neither  accomplished  a  sale  nor 
conferred  the  right  upon  the  execution  defendants  to  enforce 
compliance  with  the  bid. 

Sheriffs'  sales  of  real  estate  are  subject  to  the  provisions  of 
the  statute  of  frauds,  and  are  hence  not  enforceable,  even  if 
otherwise  unobjectionable,  unless  a  suflScient  memorandum 
has  been  made  by  the  sheriff  at  the  time:  Elston  v.  Castor,  101 
Ind.  426  (433);  51  Am.  Rep.  754. 

The  law  invests  the  sheriff  with  some  discretion  in  making 
sales,  and  if  for  any  reason  the  consummation  of  a  sale,  even 
after  the  property  has  been  struck  off,  would  operate  with  un- 
usual and  inordinate  severity  upon  the  debtor,  bv  needlessly 
Ah.  St.  Rkp.,  Vol.  IX.— 56 
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sacrificing  his  property,  the  sale  ought  not  to  be  completed, 
€Bpeci;illy  if  the  purchaser  consents  to  the  withdrawal  of  his 
bid,  as  may  be  inferred  was  the  fact  in  the  present  case:  Free- 
man on  Execution,  sec.  288.  Besides,  a  purchaser,  whether 
he  be  the  execution  creditor  or  a  stranger,  may  with<lraw  or 
refuse  to  pay  his  bid,  in  which  case  the  sheriff  or  either  of  the 
parties  to  the  writ  may,  if  a  suflicient  memorandum  has  been 
made,  enforce  payment,  with  damages,  as  provided  in  section 
"iGO  of  the  Revised  Statutes  of  1881,  or  the  sheriff  may  re-ex- 
pose the  property  to  sale,  and  hold  the  first  purchaser  liable 
for  the  deficiency,  in  case  the  amount  bid  at  the  second  sale 
shall  be  less  than  the  sum  bid  at  the  first,  and  the  costs  of  the 
second  sale:  R.  S.  1881,  sec.  761. 

It  may  be  that  the  purchaser  withdrew  or  refused  to  pay  his 
bid,  and  that  the  sheriff,  in  the  exercise  of  the  discretion 
vested  in  him,  deemed  it  the  better  course  for  all  parties  con- 
cerned to  permit  the  bid  to  1  e  withdrawn,  or  to  decline  to 
make  the  necessary  memorandum  eo  as  to  enable  him  to  en- 
force payment  and  re-expose  the  property  to  sale. 

Since  it  appears  that  the  property  brought  more  than  four 
times  as  much  at  the  second  sale  as  at  the  first,  it  is  not  readily 
apparent  how  the  appellants  have  been  injured. 

It  is  contended  on  the  appellants'  behalf  that  Ellen  Maher, 
as  wife,  is  entitled  to  redeem,  and  that  it  would  be  to  her  ad- 
vantage to  have  the  first  sale  perfected  so  that  she  may  redeem 
from  a  six-lmndred-dollar  bid  rather  than  from  the  larger  one 
made  on  the  second  sale.  Whether  or  not  it  would  have  been 
more  advantageous  to  the  debtor's  wife  in  case  the  first  sale 
had  been  perfected,  and  whether,  if  it  would,  that  would  con- 
stitute a  reason  for  enforcing  a  sale  of  her  husband's  property 
at  a  nominal  price  ratlior  than  for  a  price  more  nearly  propor- 
tionate to  its  value,  presents  questions  which  we  need  not  con- 
sider, since,  as  we  have  already  seen,  within  the  discretion 
lodged  with  the  sheriff,  the  sale  was  not  so  far  completed  as 
to  be  enforceable.     There  was  no  error. 

The  judgment  is  affirmed,  with  costfl. 


Bid  at  an  Executiox  Sale,  if  not  paid  within  a  reasonaMe  time,  may  be 
disngariled,  and  a  resale  ot  the  property  had.  The  bidder  acquires  no  prop- 
erty before  ho  has  paid  his  bid:  UardcMy  v.  Wilson,  2  Gill,  4bl;  41  Am.  Dec 
4:iy;  Durn/ord  v.  Di'j,uy.<,  8  Mart.  (La.)  V.'20;  13  Aui.  Dec.  2b5,  note  2^7. 
Office,  may  adjourn  sale,  if  it  be  -lone  for  good  motivea:  liusseii  v.  Hidiards, 
11  .Me.  371;  20  Am.  Dec.  532,  note  53(i. 
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Nkolioenck  —  Damages.  —  The  law  will  imply  substantial  pecuniary  loss 
in  some  amount  to  a  wife  and  child  from  the  death  of  their  husband  and 
father,  who  was  at  the  time  presumably  receiving  wages,  and  who  was 
therefore  possessed  of  the  ability  to  discharge  his  obligation  to  support 
those  dependent  upon  him.  No  precise  rule  for  estimating  the  loss 
recoverable  can  be  laid  down.  Upon  a  showing  of  the  relation,  duty, 
and  disposition  of  the  person  whose  death  has  been  caused  toward  those 
for  whose  benefit  the  suit  is  brought,  the  matter  is  then  to  be  submitted 
to  the  jury. 

Pleading.  —  In  a  Suit  for  Damages  against  the  party  whose  negligence 
was  the  cause  of  the  death,  a  general  averment  of  damages  is  sufficient. 

Sunday  Law.  —  If  a  man  is  killed  while  acting  in  disobedience  to  the  Sun- 
day law,  such  disobedience  not  being  the  efficient  cause  of  the  injury 
received,  his  personal  representatives  will  not  be  deprived  of  their  right 
of  action  against  a  party  whose  negligent  omission  to  perform  a  legal 
duty  was  the  real  cause  of  the  death. 

Special  Verdict  —  Instructions. — Where  the  jury  has  been  required  to 
return  a  special  verdict,  general  instructions  as  to  the  law  of  the  case 
are  not  proper. 

Master  and  Servant.  —  An  Employee  has  a  Right  to  Assume  that  hia 
employer  has  supplied  machinery  free  from  latent  defects  which  may 
expose  the  emploj-ee  to  hidden  perils. 

Special  Verdict.  —  If  the  jury  in  a  special  verdict  fail  to  find  as  to  certain 
facts,  the  court  may  assume  them  as  not  proved.  But  if  such  failure 
be  contrary  to  the  evidence,  it  may  be  sufficient  reason  for  a  new  trial, 
but  not  grounds  for  a  venire  de  novo. 

Evidence.  —  Declarations  of  a  Decedent  Made  Immediately  after  he 
was  injured,  and  substantially  while  ho  was  being  extricated  from  under 
the  wheels  of  the  car  which  had  passed  over  him,  will  be  admitted  in 
evidence  as  part  of  the  7-es  gestcB. 

Q.  W.  Easley,  G.  R.  Eldridge,  G.  W.  Friedleyy  S.  0.  Bayless, 
T.  L.  Sullivan,  and  A.  Q.  Jones,  for  the  appellant. 

/.  R.  Coffroth,  T.  R.  Stuart,  and  E.  P.  Hammond,  for  the 
appellee. 

Mitchell,  J.  Buck,  as  administrator  of  the  estate  of 
George  H.  Bennett,  deceased,  commenced  suit  against  the 
Louisville,  New  Albany,  and  Chicago  Railway  Company,  al- 
leging that  the  company  had  wrongfully  caused  the  death  of 
the  decedent,  to  the  damage  of  his  surviving  widow  and  child. 

The  complaint  was  in  three  paragraphs.  It  is  charged  in 
the  first  two  paragraphs  that  the  intestate  was  in  the  employ 
of  the  railway  company  as  brakeman,  and  that  he  was  fatally 
injured  while  uncoupling  cars,  on  account  of  dangerous  and 
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defective  appliances  and  machinery,  which  the  company  neg- 
ligently supplied. 

The  same  facts,  substantially,  were  stated  in  the  third  para- 
graph, with  the  addition,  that  the  accident  and  fatal  injury 
to  the  plaintiff's  intestate  was  caused  by  the  careless  and 
negligent  habits  and  by  the  incompetency  of  the  engineer 
who  had  control  of  the  engine  at  the  time  the  accident  hap- 
pened, and  that  the  incompetency  and  negligent  habits  of  the 
engineer  were  known  to  the  company,  and  unknown  to  the 
intestate. 

No  question  is  made  as  to  the  suflBciency  of  the  complaint, 
except  it  is  urged  that  it  does  not  suflSciently  appear  by  any 
averment  therein  that  the  widow  or  child  of  the  decedent  sus- 
tained damage  in  any  wise  on  account  of  the  defendant's  neg- 
ligence. 

The  averments  in  the  complaint  relevant  to  the  point  thus 
made  are,  that  Bennett  was  in  the  employment  of  the  defend- 
ant as  brakeman  at  the  time  of  his  death,  and  that  he  left 
surviving  him  as  his  next  of  kin  and  only  heirs  his  widow, 
Fidelia  J.  Bennett,  and  his  daughter,  Longretta  May  Bennett, 
both  of  whom  are  still  living,  the  latter  being  four  years  of 
age. 

It  is  also  averred  that  "  said  administrator  brings  this  ac- 
tion for  the  use  and  benefit  of  said  widow  and  child,  who,  by 
reason  of  the  death  of  said  decedent  as  aforesaid,  had  sus- 
tained damages  in  the  sum  of  ten  thousand  dollars." 

For  the  appellant  it  is  insisted  that  the  general  averment 
that  the  widow  and  child  of  the  decedent  had  sustained  dam- 
age in  a  specified  sum  was  not  sufficient,  but  that  the  pecu- 
niary loss,  either  present  or  prospective,  resulting  to  them 
from  the  intestate's  death  should  have  been  specially  pleaded. 
Regan  v.  Chicago  etc.  R^y  Co.,  51  Wis.  599,  is  relied  on  to  sus- 
tain the  view  thus  contended  for. 

Without  pointing  out  the  distinction  between  the  case  cited 
and  that  under  examination  in  respect  to  the  question  in- 
volved, it  is  sufficient  to  say  it  appears  in  the  complaint  in 
the  present  case  that  the  decedent  was,  at  the  time  of  his 
death,  in  the  employ  of  the  railroad  company  as  a  brakeman, 
and  that  he  left  a  widow  and  one  child  four  years  old.  It  is 
an  unavoidable  inference,  therefore,  that  he  was  in  the  vigor 
of  manhood,  and  that  he  was,  at  that  time,  engaged  in  earn- 
ing money  for  the  support  of  his  wife  and  child:  Kelley  y. 
Chicago  etc.  Ry  Co.,  50  Wis.  381. 
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Section  284,  Revised  Statutes  of  1881,  gives  a  right  of  action 
to  the  personal  representative,  for  the  benefit  of  the  widow  and 
children,  or  next  of  kin,  of  one  whose  death  has  been  caused 
by  the  wrongful  act  or  omission  of  another,  provided  the 
former  could  have  maintained  an  action  against  the  latter 
had  he  lived. 

While  there  is  some  discord  in  the  decisions  of  courts  in 
respect  to  the  right  to  maintain  the  action,  even  for  nominal 
damages,  without  averring  and  proving  actual  pecuniary  loss 
by  those  for  whose  benefit  the  suit  is  brought,  there  can  be  no 
doubt  but  that,  within  the  rule  generally  prevailing,  the  law 
will  imply  substantial  pecuniary  loss  in  some  amount  to  the 
wife  and  child  from  the  death  of  one  who  sustained  the  rela- 
tion of  husband  and  father  to  them,  and  who  was  at  the  time 
presumably  receiving  wages,  and  who  was,  therefore,  possessed 
of  the  ability  to  discharge  his  obligation  to  support  those  de- 
pendent upon  him:  Atchison  etc.  R.  R.  Co.  v.  Weber,  33  Kan. 
543;  52  Am.  Rep.  543;  Houghkirk  v.  President  etc.  D.  &  H.  C. 
Co.,  92  N.  Y.  219;  44  Am.  Rep.  370;  Shearman  and  Redfield 
on  Negligence,  4th  ed.,  sec.  137. 

Whatever  the  rule  may  require  as  applied  to  other  cases, 
and  in  respect  to  the  quantum  or  character  of  proof  on  the 
subject  of  pecuniary  loss,  there  can  be  no  doubt  but  that  a 
general  averment  of  damages  in  a  case  like  the  present  is 
sufiicient  as  against  a  demurrer  to  the  complaint.  It  may  be 
well  to  observe  here,  as  applicable  to  this  question,  which  is 
presented  in  another  aspect  later  on  in  the  record,  that  no 
precise  rule  for  estimating  the  loss  recoverable  under  the  stat- 
ute can  be  laid  down.  When  the  relation  of  the  party  whose 
death  has  been  caused  to  those  for  whose  benefit  the  suit  is 
being  prosecuted  has  been  shown,  and  his  obligation,  disposi- 
tion, and  ability  to  earn  wages  or  conduct  business,  and  to 
care  for,  support,  advise,  and  protect  those  dependent  upon 
him,  the  matter  is  then  to  be  submitted  to  the  judgment  and 
sense  of  justice  of  the  jury:  Board  etc.  v.  Legg,  93  Ind.  523; 
47  Am.  Rep.  390;  Tilley  v.  Hudson  etc.  R.  R.  Co.,  29  N.  Y.  252; 
86  Am.  Dec.  197;  Castello  v.  Landwehr,  28  Wis.  522. 

The  jury  returned  a  special  verdict,  which,  so  fur  as  they 
are  material  to  the  questions  for  decision,  exhibited  the  fol- 
lowing facts:  The  deceased,  a  man  about  thirty  years  of  age, 
in  good  health  and  of  industrious  habits,  was  in  the  employ- 
ment of  the  defendant  railroad  company  as  brakeman  on  a 
freight   train.     On   Sunday  night,    November   25,   1883,  the 
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train  of  which  he  was  one  of  the  crew  left  Michigan  City  for 
Lafayette.  Between  nine  and  ten  o'clock,  the  train  was 
stopped  at  the  crossing  of  the  Pan-Handle  railroad  for  the 
purpose  of  taking  on  more  cars.  It  was  part  of  the  duty  of 
the  decedent  to  couple  and  uncouple  cars  which  were  to  be 
attached  to  or  detached  from  the  train.  Soon  after  the  train 
stopped,  he  went  in  between  the  engine  and  the  car  attached 
to  it,  for  the  purpose  of  uncoupling  the  car  from  the  engine. 
The  car  was  loaded  with  lumber,  and  belonged  to  the  defend- 
ant company,  but  the  decedent  had  never  seen  it  until  after  it 
was  loaded,  when  starting  from  Michigan  City.  The  reach- 
rod,  which,  when  properly  adjusted,  held  the  brake-beam  in 
place,  was,  and  had  been  for  several  days,  absent  from  the 
brake-beam  in  front  of  the  wheels  on  the  car  next  the  engine. 
The  absence  of  this  rod  was  unknown  to  the  decedent,  but 
the  jury  find  that  it  was,  or  might  have  been,  known  to  the 
defendant.  Its  absence  caused  the  beam  to  hang  lower  and 
more  forward  than  it  otherwise  would  have  done,  but  the  fact 
that  the  rod  was  gone  was  not  discoverable  except  by  one 
stooping  down  and  looking  under  the  car.  While  attenipting 
to  uncouple  the  car,  being  for  some  reason  unable  to  get  the 
coupling-pin  out  of  the  draw-bar,  the  decedent  held  the  pin 
up  as  far  as  he  could  get  it,  and  then  signaled  the  engineer  to 
move  the  engine  forward.  The  engineer  obeyed  the  signal, 
but  immediately,  and  without  warning,  reversed  the  lever  and 
threw  the  engine  back,  crowding  the  decedent  against  the  car, 
and  then  again  moved  forward.  While  so  crowded  back,  and 
before  he  could  recover  or  extricate  himself  from  his  position, 
the  decedent's  feet  were  caught  by  the  defectively  attached 
brake-beam,  and  he  was  thrown  under,  and  run  over  by  the 
car,  which  was  moving  forward.  In  this  way  he  received  in- 
juries which  are  particularly  described,  and  which  resulted  in 
his  death  the  following  morning.  It  was  found  that  the  de- 
cedent left  a  widow  and  child,  as  alleged  in  the  complaint, 
and  that  they  were  damaged  by  his  death  in  a  specified  sum. 
There  was  judgment  for  the  plaintiff  accordingly. 

The  appellant  insists  that  the  judgment  ought  to  be  reversed, 
and  urges  as  one  of  the  reasons,  that  the  jury  found  that  the 
injury  which  resulted  in  the  intestate's  death  was  received  on 
Sunday  while  he  was  engaged  in  common  labor  in  pursu- 
ance of  a  contract  with  the  railway  company,  and  that  it 
was  not  made  to  appear  that  the  work  about  which  he  was 
engaged  was  a  work  of  necessity.     We  had  occasion  to  con- 
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aider  this  question  in  Louisville  etc.  R^y  Co.  v.  Frawley,  110 
Ind.  18,  where  it  was  presented  in  substantially  the  same 
manner  as  in  the  present  case.  Our  conclusion  then  was,  that 
a  person  injured  by  the  negligent  omission  of  another  to  per- 
form a  legal  duty  would  not  be  denied  a  recovery  even  though 
it  appeared  that  the  injured  person  was,  at  the  time  of  receiv- 
ing Liie  in'ury,  acting  in  disobedience  of  his  collateral  obliga- 
tion to  the  state,  which  required  of  him  the  observance  of  the 
Sunday  law.  If  the  railway  company  violated  its  duty  by 
furnishing  machinery  and  appliances  which  it  knew  were  de- 
fective, the  danger  to  an  employee  who  was  required  to  use 
the  appliances  in  ignorance  of  their  defective  condition  was 
the  same  on  one  day  as  on  another;  that  they  were  being 
used  on  Sunday  rather  than  on  Monday  neither  contributed 
to  nor  was  it  the  efficient  cause  of  the  injury  which  gave  rise 
to  this  action,  nor  can  the  railroad  company  now  interpose 
and  become  the  champion  of  the  Sunday  law  as  an  excuse  for 
its  wrong,  or  to  defeat  a  recovery:  Sutton  v.  Town  of  Wauwa- 
tosa,  29  Wis.  21;  9  Am.  Rep.  534. 

It  is  quite  true  that  a  plaintiff  will,  in  no  case,  be  permitted 
to  recover  when  it  is  necessary  for  him  to  prove  his  own  illegal 
act  or  contract  as  a  part  of  his  cause  of  action,  or  when  an 
essential  element  of  his  cause  of  action  is  his  own  violation  of 
law:  Holt  v.  Green,  73  Pa.  St.  198;  13  Am.  Rep.  737;  Coppell 
V.  Hall,  7  Wall.  542,  558;  Steele  v.  Burkhardt,  104  Mass.  59; 
6  Am.  Rep.  191;  McGrath  v.  Merwin,  112  Mass.  467;  17  Am. 
Rep.  119. 

But  where  he  can  prove  his  cause  of  action  without  proving 
that  he  was  violating  the  law,  even  though  it  appears  inciden- 
tally that  he  was  at  the  time  acting  in  disobedience  of  some 
statute,  unless  his  illegal  act  was  the  efficient  or  proximate 
cause  of  the  injury  complained  of,  or  unless  the  illegal  act  or 
contract  is  the  foundation  of  his  action,  a  recovery  may  be 
sustained  nevertheless:  Cooley  on  Torts,  2d  ed.,  178,  179. 

Whoever  travels  about  from  place  to  place  for  the  pur- 
pose of  gaming  with  cards,  or  otherwise,  acts  in  violation  of  a 
criminal  statute.  It  would  hardly  be  claimed  that  a  recovery 
against  a  common  carrier  would  be  denied  if  it  appeared  inci- 
dentally in  evidence  that  a  passenger  injured  through  the 
carrier's  negligence  was  traveling  in  violation  of  the  statute 
against  gaming.  Why  should  a  brakeman  who  is  required 
to  work  in  violation  of  the  Sunday  law  be  denied  a  recovery? 
The  gist  of  the  action  in  the  present  case  is  the  negligent  fail- 
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v.re  of  the  railway  company  to  furnish  safe  and  suitable  ap- 
pliances, whereby  the  death  of  the  plaintiff's  intestate  was 
■wrongfully  caused  while  he  was  in  the  company's  service  as  a 
l>rakeman.  The  contract  of  employment  and  the  time  when 
the  injury  occurred  were  mere  incidents  to  and  were  in  no 
respect  the  foundation  of  the  action:  Louisville  etc.  R'y  Co.  v. 
Frawley,  supra;  Frost  v.  Plumb,  40  Conn.  Ill;  16  Am.  Rep.  18. 

It  may  be  conceded  that  the  decisions  in  some  of  the  states 
arc  not  all  consistent  with  the  conclusions  above  stated;  but 
in  our  opinion,  these  conclusions  are  in  accord  with  the  better 
view  of  the  subject,  and  have  the  support  of  the  weight  of  au- 
thority. 

The  defendant  presented  to  the  court  forty-three  separate 
instructions,  and  asked  that  they  be  given  the  jury.  Of 
these,  twenty  were  given,  and  the  balance  refused.  The  re- 
fusal to  give  these  instructions  is  made  a  ground  of  com- 
plaint. 

It  has  frequently  been  ruled  that  where  the  jury  has  been 
required  to  return  a  special  verdict,  general  instructions  as  to 
the  law  of  the  case  are  not  proper.  The  court  should  explain 
to  the  jury  distinctly  what  facts  are  material  to  be  found 
within  the  issues,  and  give  them  such  instructions  as  will 
enable  them  to  find  and  settle  the  facts,  so  that  the  law  may 
be  applied  to  the  facts  found  by  the  court:  Louisville  etc.  Ry 
•Co.  V.  Fraxoley,  supra;  Louisville  etc.  R'y  Co.  v.  Flanagan,  113 
Ind.  488;  3  Am.  Rep.  674. 

Within  this  rule,  an  examination  of  the  instructions  given 
"hy  the  court  leaves  no  doubt  but  that  the  jury  were  adequately 
directed  in  respect  to  the  facts  necessary  to  be  covered  by  the 
special  finding. 

Leaving  out  of  view  all  of  the  facts  found  relating  to  the 
alleged  negligence  and  incompetency  of  the  engineer,  and 
eliminating  from  the  special  verdict  everything  in  the  nature 
of  conclusions  of  law,  it  seems  to  us  the  facts  found  make  a 
case  justifying  a  recovery.  They  show  that  the  railroad  com- 
pany failed  in  its  obligation  to  supply  its  employee  with  safe 
and  suitable  appliances  and  machinery  to  do  the  work  re- 
quired of  him,  and  that  it  required  him  to  use  machinery 
which  it  knew  to  be  defective.  This  established  the  com- 
pany's negligence. 

The  .special  verdict  also  shows  that  the  defect  in  the  ma- 
chinery was  unknown  to  the  decedent;  that  it  was  not  obvious, 
and  could  not  have  been  discovered  except  by  stooping  down 
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and  looking  under  the  car.  This  showed  thaC  the  employee 
was  not  guilty  of  contributory  negligence  in  going  in  between 
the  cars  to  uncouple  thera,  notwithstanding  the  defective  con- 
dition of  the  appliances. 

It  is  settled  beyond  controversy  that  railroad  employees  are 
presumed  to  understand  the  nature  and  hazards  of  the  em- 
ployment when  they  engage  in  the  service,  and  that  they  as- 
sume all  the  ordinary  risks  and  obvious  perils  incident  thereto. 
Such  risks  are  presumably  within  the  employee's  contract  of 
service:  Jenney  Electric  Light  and  Power  Co.  v.  Murphy^  115 
Ind.  566. 

This  does  not  mean,  however,  that  the  latter  may  not  repose 
confidence  in  the  prudence  and  caution  of  the  employer,  and 
rest  on  the  presumption  that  he  has  also  discharged  his  duty, 
by  supplying  machinery  free  from  latent  defects,  which  expose 
the  employee  to  extraordinary  and  hidden  perils:  Indiana  Car 
Co.  V.  Parhr,  100  Ind.  181;  Hough  v.  Railway  Co.,  100  U.  S. 
213. 

While  the  employer  may  expect  that  an  employee  will  be 
vigilant  to  observe  and  that  he  will  be  on  the  alert  to  avoid 
all  known  and  obvious  perils,  even  though  they  may  arise 
from  defective  tools  and  machinery  {Atlas  Engine  Works  v. 
Randall,  100  Ind.  293,  50  Am.  Rep.  798),  yet  the  latter  is  not 
bound  to  search  for  defects  or  inspect  the  appliances  furnished 
him  to  see  whether  or  not  there  are  latent  imperfections  in  or 
about  them  which  render  their  use  more  hazardous.  These 
are  duties  of  the  master,  and  unless  the  defects  are  such  as  to 
be  obvious  to  any  one  giving  attention  to  the  duties  of  the  occa- 
sion, the  employee  has  a  right  to  assume  that  the  employer 
has  performed  his  duty  in  respect  to  the  implements  and  ma- 
chinery furnished:  Bradbury  v.  Goodwin,  108  Ind.  286;  Little 
Rock  etc.  R'y  Co.  v.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep.  230; 
Fort  Wayne  etc.  R'y  Co.  v.  Gildersleeve,SS  Mich.  133;  Hughes  y. 
V.  Winona  etc.  R.  R.  Co.,  27  Minn.  137;  Wood  on  Master  and 
Servant,  sec.  376. 

The  facts  found  very  clearly  furnish  a  basis  for  the  applica- 
tion of  the  foregoing  principles,  and  these  principles,  when 
applied  to  the  facts  found,  sustain  the  judgment  of  the  court 
upon  the  special  verdict.  Many  of  the  instructions  asked 
would,  if  they  had  been  given,  necessarily  have  required  the 
jury  to  return  very  much  of  the  evidence  as  part  of  their 
special  verdict,  while  others  would  have  required  the  state- 
ment of  mere  conclusions,  which  the  jury  could  not  properly 
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draw.  For  example,  in  one  of  the  instructions  the  court  was 
asked  to  require  the  jury  to  find  what  was  the  proximate  cause 
of  the  death  of  Bennett.  In  another,  the  court  was  asked  to 
require  the  jury  to  describe  in  their  verdict  the  appliances 
attached  to  the  car  for  the  purpose  of  breaking  it.  The  facts 
showing  the  manner  in  which  the  accident  and  injury  oc- 
curred, and  the  condition  of  the  car  and  appliances  attached 
having  been  particularly  found  and  set  out  in  the  special  ver- 
dict, it  became  a  question  for  the  court  to  determine  whether 
or  not  tlie  intestate's  death  was  proximately  caused  by  the 
negligent  omission  of  duty  on  the  part  of  the  railroad  com- 
pany. We  are  unable  to  perceive  how  the  court  would  have 
been  aided  in  arriving  at  a  correct  conclusion  if  the  jury  had 
been  required  to  describe  the  appliances  in  their  verdict.  The 
material  facts  in  that  connection  were,  that  there  inhered  in 
the  appliances  a  hidden  or  latent  defect  which  increased  the 
ordinary  and  obvious  perils  of  the  service  in  which  the  intes- 
tate was  engaged,  and  which  made  them  an  efficient  agency 
in  producing  the  fatal  injury. 

We  have  examined  the  other  instructions  asked  and  refused, 
and  without  commenting  upon  them  in  detail,  we  need  only 
say  that  the  court  committed  no  error  in  refusing  them. 

It  is  contended  that  the  court  erred  in  overruling  a  motion 
made  by  the  appellant  for  a  venire  de  novo.  In  this  we  do  not 
concur.  It  must  now  be  accepted  as  settled  that  a  special 
verdict  will  not  be  considered  as  so  uncertain,  ambiguous,  or 
defective  as  that  no  judgment  can  be  rendered  thereon  be- 
cause some  of  the  issues  in  the  case  are  not  affirmatively  or 
expressly  settled  or  determined  therein  one  way  or  the  other. 
If  the  verdict  is  silent  concerning  any  of  the  facts  in  issue,  the 
court  will  assume,  upon  a  motion  such  as  that  under  con- 
sideration, that  the  party  upon  whom  rested  the  burden  of 
proof  in  respect  to  these  facts,  failed  to  prove  them.  If  the 
failure  to  find  the  facts  was  contrary  to  the  evidence,  it  may 
furnish  a  sufficient  reason  for  a  new  trial,  but  the  failure  does 
not  render  the  special  verdict  objectionable,  nor  does  it  afford 
any  ground  for  a  venire  de  novo:  Glantz  v.  City  of  South  Bend, 
106  Ind.  305;  Decter  v.  Sellers,  102  Id.  458;  Mitchell  v.  Colgla- 
tier,  106  Id.  464. 

It  may  be  conceded  that  there  are  some  merely  evidentiary 
facts  found  in  the  special  verdict,  and  that  it  also  embraces 
many  statements  which  are  essentially  conclusions  of  law. 
Notwithstanding  all  this,  it  seems  clear  to  us  that,  stripped 
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of  all  these,  the  verdict  is  yet  suflQcient  to  lead  up  to  and  sup- 
port the  judgment,  and  that  the  motion  cannot  be  successfully 
urged  on  that  account. 

Questions  are  made  and  discussed  concerning  the  propriety 
of  rulings  of  the  court  in  admitting  evidence  tending  to  show 
that  the  engineer  who  had  the  engine  in  charge  at  the  time 
the  decedent  was  injured  was  negligent  and  incompetent. 
According  to  our  view  of  the  case,  there  was  no  reversible 
error  in  any  of  these  rulings,  for  the  reason  that  the  special 
verdict  sustains  the  judgment,  even  though  all  the  facts  per- 
taining to  the  competency  or  conduct  of  the  engineer  be  elimi- 
nated from  the  case.  While  we  have  discovered  no  error  in 
the  ruling,  we  do  not  regard  them  of  suflBcient  materiality  to 
justify  us  in  prolonging  the  opinion  by  setting  them  out  sepa- 
rately and  examining  them  in  detail. 

The  only  other  question  which  requires  consideration  re- 
lates to  the  ruling  of  the  court  in  admitting  in  evidence  certain 
declarations  of  the  decedent,  which  were  made  immediately 
after  he  was  injured,  and  substantially  while  he  was  being 
extricated  from  under  the  wheels  of  the  car  which  had  passed 
over  him.  The  conductor  of  the  train  testified  that  he  was  on 
the  caboose  when  he  received  notice  that  the  decedent  was 
hurt,  and  that  he  immediately  ran  forward  and  found  hira 
under  the  rear  end  of  the  second  car  from  the  engine.  The 
following  is  the  testimony  of  the  conductor  upon  which  the 
objection  is  predicated:  "When  I  took  him  out  I  asked  him, 
'How  did  this  happen?'  He  told  me  he  was  uncoupling  the 
engine  from  the  first  car,  but  could  not  get  the  pin  clear  out 
of  the  draw-bar,  and  had  to  hold  it  up,  and  hallooed  to  the 
engineer  to  go  ahead.  He  started,  and  by  some  cause  'threw 
the  engine  over,  and  came  back  against  him  before  he  could 
get  out,  and  crowded  him  back  against  the  car,  and  the  brake- 
beam,  catching  his  leg,  pulled  him  down,  and  the  cars  ran 
over  him." 

It  is  not  always  easy  to  determine  when  declarations  hav- 
ing relation  to  an  act  or  transaction  should  be  received  as  part 
of  the  res  gestx,  and  much  difficulty  has  been  experienced  in 
the  effort  to  formulate  general  rules  applicable  to  the  subject. 
This  much  may,  however,  be  safely  said,  that  declarations 
which  were  the  natural  emanations  or  outgrowths  of  the  act 
or  occurrence  in  litigation,  although  not  precisely  concurrent 
in  point  of  time,  if  they  were  yet  voluntarily  and  spontane- 
ously made  so  nearly  contemporaneous  as  to  be  in  the  pres- 
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€nce  of  the  transaction  which  they  illustrate  and  explain,  and 
were  made  under  such  circumstances  as  necessarily  to  ex- 
clude the  idea  of  design  or  deliberation,  must,  upon  the  clear- 
est principles  of  justice,  be  admissible  as  part  of  the  act  or 
transaction  itself:  Toledo  etc.  R'y  Co.  v.  Goddardy  25  Ind.  185; 
Commonwealth  v.  McPikCy  3  Gush.  181;  50  Am.  Dec.  727;  Lund 
V.  Inhabitants  etc.,  9  Gush.  36;  Augusta  Factory  v.  Barnes,  72 
Ga.  217;  53  Am.  Rep.  838;  Insurance  Co.  v.  Mosley,  8  Wall. 
397;  People  v.  Simpson,  48  Mich.  474;  Keyser  v.  Chicago  etc. 
Ry  Co.,  56  Id.  559;  56  Am.  Rep.  405;  Kirhy  v.  Commonwealth, 
77  Va.  681;  46  Am  Rep.  747;  City  of  Oalveston  v.  Barbour, 
62  Tex.  172;  50  Am.  Rep.  519;  State  v.  Horan,  32  Minn.  394; 
50  Am.  Rep.  583;  Little  Rock  etc.  R.  R.  Co.  v.  Leverett,  supra; 
State  V.  Ah  Loi,  5  Nev.  99;  Hanover  R.  R.  Co.  v.  Coyle,  55  Pa. 
St.  396,  402;  Durkee  v.  Cent.  Pac.  R.  R.  Co.,  69  Gal.  533;  58 
Am.  Rep.  562;  Lambert  v.  People,  29  Mich.  71;  Hill  v.  Com- 
vionwealth,  2  Gratt.  594;  Jordan's  Case,  25  Id.  945;  Harriman 
V.  Stowe,  57  Mo.  93;  Entwhistle  v.  Feighner,QO  Id.  215;  Elkins 
McKean,  79  Pa.  St.  493;  Hart  v.  Powell,  18  Ga.  635;  Driscoll 
V.  People,  47  Mich.  413;  Casey  v.  New  York  etc.  R.  R.  Co.,  78 
N.  Y.  518;  McLeod  v.  Ginther,  80  Ky.  399;  Wharton  on  Evi- 
dence, sees.  258-267. 

Any  other  rule  would  in  many  instances  operate  to  defeat 
the  accomplishment  of  justice,  by  excluding  evidence  of  the 
most  trustworthy  character.  While  some  of  the  cases  cited 
above  carry  the  doctrine  to  its  extremest  length,  they  all  illus- 
trate and  apply  the  general  principles  consistent  with  the 
conclusions  we  have  heretofore  enunciated. 

The  declarations  under  consideration  were  made  within  not 
to  exceed  two  minutes  of  the  occurrence,  while  the  declarant 
remained  in  the  presence  of  the  train,  and  the  alleged  defect- 
ive machinery,  which  was  instrumental  in  producing  his  hurt, 
and  before  he  had  been  removed  from  the  spot  where  he  re- 
ceived his  fatal  injury.  The  surrounding  circumstances,  in 
the  presence  of  which  the  declarations  were  uttered,  were 
therefore  silent  witnesses  in  corroboration  of  his  statement. 
This,  taken  in  connection  with  the  condition  of  the  decedent, 
who  was  Buffering  under  the  shock  of  an  injury  from  which 
he  died  in  about  six  hours  afterwards,  necessarily  excludes 
the  idea  of  calculation  or  ability  to  manufacture  evidence  for 
future  purposes.  The  court  committed  no  error  in  admitting 
the  evidence. 

There  are  a  number  of  incidental  questions  of  minor  im- 
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portance  presented  and  discussed  by  counsel,  but  so  far  as 
they  are  material  to  the  case  as  we  have  felt  constrained  to 
consider  it,  they  have  all  been  disposed  of  by  what  has  pre- 
ceded. 

Without  entering  upon  a  detailed  examination  of  the  evi- 
dence which  tends  to  support  the  verdict,  we  content  ourselves 
with  saying  that  while  some  of  the  criticisms  of  counsel  seem 
plausible,  and  carry  with  them  much  force,  we  are  neverthe- 
less constrained  to  hold,  since  there  was  some  evidence  which 
the  court  and  jury,  whose  duty  it  was  to  judge  of  its  weight 
and  credibility  accepted  as  sufiQcient,  that  the  judgment  can- 
not now  be  disturbed. 

The  judgment  is  therefore  affirmed,  with  costs. 


Measure  of  Damages  for  Injury  Resulting  in  Death:  See  the  notfr 
to  Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  637-641;  Louisville  etc.  R.  R.  Co. 
V.  Brooks,  83  Ky.  129;  4  Am.  St.  Rep.  135,  and  note;  Louisville  etc.  R.  R.  Co. 
V.  Stacker,  86  Tenn,  343;  6  Am.  St.  Rep.  840;  Clapp  v.  Minneapolis  etc.  R.  R.. 
Co.,  36  Minn.  6;  1  Am.  St.  Rep.  631. 

Sunday.  —  On  the  Question  of  Allowing  Damages  for  injuries  suf- 
fered by  one  while  himself  acting  in  disobedience  to  the  Sunday  law,  the 
decisions  are  not  at  all  uniform.  That  the  action  cannot  be  maintained,  see 
Day  V.  Highland  Street  R.  R.  Co.,  135  Mass.  113;  46  Am.  Rep.  447;  Mc- 
Grath  v.  Merwin,  112  Mass.  467;  17  Am.  Rep.  119;  Wallace  v.  Merrimae 
River  etc.  Co.,  134  Mass.  95;  45  Am.  Rep.  301;  Bosioorth  v.  Inhabitants  oj 
Swansey,  10  Met.  363;  43  Am.  Dec.  441.  Contra,  Sutton  v.  Town  of  Wau- 
watosa,  29  Wis.  21;  9  Am.  Rep.  534;  Schrnid  v.  Humphrey,  48  Iowa,  652;  30 
Am.  Rep.  414;  Baldwin  v.  Barney,  12  R.  I.  392;  34  Am.  Rep.  670;  Plaiz  v. 
City  ofCohoes,  89  N.  Y.  219;  42  Am.  Rep.  286. 

Master's  Duty  is  to  Use  Reasonable  Care  in  Furnishing  Sapk  Ap- 
pliances: Gutridge  v.  Missouri  Pac.  R.  R.  Co.,  94  Mo.  468;  4  Am.  St.  Rep. 
392,  and  note;  Little  Rock  etc.  R.  R.  Co.  v.  Leverett,  48  Ark.  333;  3  Am.  St. 
Rep.  230;  Clapp  v.  Minneapolis  etc.  R.  R.  Co.,  36  Minn.  6;  1  Am.  St.  Rep. 
629;  Chicago  etc.  R.  R.  Co.  v.  Swett,  45  111.  197;  92  Am.  Dec.  206,  note  213; 
Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass.  198;  69  Am.  Rep.  68,  note  75. 

Facts  not  Included  within  a  Special  Verdict  will  not  be  Pre- 
sumed to  Exist:  Lawrence  v.  Beaubien,  2  Bailey,  623;  23  Am.  Dec.  155; 
and  a  failure  to  find  such  facts  will  constitute  no  ground  for  a  venire  de  novo: 
Ex  parte  Walls,  73  Ind.  95;  Graham  v.  StaU,  66  Id.  386. 

Declarations  of  Person  Injured,  when  Admissible  as  Part  of  res 
gestce:  See  note  to  People  v.  Vemo7i,  95  Am.  Dec.  61;  Little  Rock  etc  R.  R. 
Co.  V.  LevereU,  48  Ark.  333;  3  Am.  St.  Rep.  230,  and  note  240. 
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AocoTTNT  Stated,  conclusiveness  of,  224. 

AsMiNisTRATOBS  XST)  ExscuTOVLS,  degree  of  care  and  skill  reqoired  o^  21. 

AirmiiTY  defined,  and  testa  of,  754. 

instances  of,  755. 
Alienation,  condition  that  estate  shall  terminate  upon,  406. 

estates  in  which  trustee  has  mere  discretion,  406. 

restraints  on  which  may  be  imposed  by  a  will,  366. 

restraints  upon,  generally  not  allowed,  405. 

restraints  upon  property  being  subject  to  execution,  406. 
Attachment  of  property  of  non-resident,  674. 

Attorney  at  Law,  arguments  of,  which  are  improper  and  oanse  for  a  new 
trial,  559-570. 

authority  of,  under  general  retainer,  546. 

comments  of,  on  excluded  evidence,  565. 

explanation  by,  not  founded  on  evidence,  564.  "^ 

statement  by,  of  facts  not  in  evidence,  560. 

statement  by,  that  the  public  desire  a  verdict  in  hia  favor,  563. 
Attobnet's  Fees,  stipulation  for,  in  a  promissory  note,  456. 

Oaitoellation  of  writing  by  court  of  equity,  notwithstanding  a  defense  at 
law,  859,  860. 

of  writings  for  want  of  consideration,  860. 

of  writings,  loss  of  evidence,  danger  of  as  a  ground  for  decreeing,  859. 

of  writings,  special  circumstances  must  be  shown,  859. 
Oabbiebs,  bill  of  lading,  assignment  of,  512,  513. 

bill  of  lading,  delivery  must  be  made  to  person  named  therein  or  to  hia 
order,  512. 

bill  of  lading  not  regarded  as  a  written  contract,  282. 

bill  of  lading,  production  of,  should  be  required  before  delivering  good% 
512. 

cartman  or  drayman,  when  goods  may  be  delivered  to,  511. 

consignee  is  •prima  facie  entitled  to  delivery  of  goods,  511. 

consignee,  failure  to  deliver  to,  when  evidence  of  negligence,  611. 

delivery  of  goods,  consignee  is  prima  fade  entitled  to,  511. 

delivery  of  goods,  consignor,  when  may  forbid,  151. 

delivery  of  goods,  frauds  in  procuring,  for  which  carrier  is  not  answer- 
able, 514. 

delivery  of  goods  to  agent  of  consignee,  511. 

delivery  of  goods  to  an  officer  unauthorized  to  receive  them,  613, 

delivery  of  goods  to  consignee  is  not  authorized  without  production  of 
bill  of  lading,  512. 

delivery  of  goods  to  one  not  authorized  by  consignee  to  receive  them, 
611. 
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Oarriers,  delivery  of  goods  to  one  not  holding  the  bill  of  lading,  612. 

delivery  of  goods,  to  whom  may  be  made,  511,  514. 

delivery  of  goods  to  wrong  person,  liability  for,  513. 

delivery  of  goods,  usages  affecting,  513. 

responsibility  of  continues  till  delivery  of  gooda,  511. 
Condition  against  use  of  land  for  a  specified  purpose,  276. 
CoNSTiruTioNALiTT  of  statute  taking  away  the  right  to  challenge  Jnmv 
because  of  relationship,  753. 

of  statute  taking  away  the  right  to  unbiased  jurors,  744. 
CoNSTiTDTioNAL  Law,  taking  frauchise  and  property  of  corporation  in  «xer* 

cise  of  power  of  eminent  domain,  137,  138. 
OoNVTiiYANCKS,  registration  of,  effect  of  defects  therein,  603. 

registration  of,  indexing  and  its  effects,  504. 
Co-TitNACY,  ouster  of  one  co-tenant  by  another,  183. 

Corporation,  compensation  not  recoverable  by,  for  grant  to  another  of  a 
franchise  like  that  possessed  by  it,  140. 

franchise,  grant  of  is  not  exclusive,  140. 

franchise,  grant  of  is  strictly  construed,  141. 

proceedings  in  eminent  domain  by  one  against  another,  138-140. 
Criminal  Law,  larceny,  what  is,  241. 

larceny,  indictment  for,  242. 

threats  made  by  the  accused  to  kill  a  person  other  than  the  deoeaeed,  62, 

Damages,  exemplary,  when  proper,  777. 

measure  of,  for  personal  injuries,  344,  778. 
Deed,  ancient,  depository  of,  what  proper,  302. 

ancient,  documents  admissible  as,  instances  of.  304. 

ancient,  living  witness  to,  whether  need  be  called,  303. 

ancient,  need  not  have  been  thirty  years  old  when  the  trial  begaOf  203k 

ancient,  possession  as  evidence  of  genuineness  of,  303. 

ancient,  possession  under,  whether  essential,  303. 

ancient,  presumption  of  genuineness  of,  302. 

ancient,  proof  necessary  to  support,  302. 

from  husband  to  wife,  or  wife  to  husband,  323,  325 

presumption  of  genuineness  when  over  thirty  years  old,  302. 
Definition  of  actual  bias,  745. 

of  affinity,  754. 

of  bias,  744. 

of  negligence,  753. 

of  prejudice,  744. 
Divorce,  power  of  courts  to  vacate  decrees  of,  828. 

jurisdiction,  assailing  for  want  of,  827. 

remarriage  will  not  prevent  annulment  of,  826. 

Easement  constitutes  a  freehold  estate,  586. 

Eminent  Domain,  corporation,  when  one  may  not  take  the  property  of  ■&> 
other,  140-143. 

benefits  which  will  be  considered  in  diminution  of  damages,  546. 

corporation,  taking  property  of  one  for  the  use  of  another,  138. 

damages,  assessment  of,  general  rule  governing,  145. 

damages,  elements  of,  546. 

damages  for  constructing  one  railway  on  right  of  way  of  another,  145. 

damages  for  constructing  telegraph  line  on  right  of  way  of  railroad,  146. 

damages  for  crossing  one  railway  by  another,  144-146. 
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Eminent  Domain,  damages  for  crossing  one  street-railway  by  another,  146. 

damages  for  taking  franchise  or  property  of  a  corporation,  144. 

damaging  property,  constitutional  prohibition  against,  141. 

franchise  of  corporation  may  be  taken  in  exercise  of  power  of,  137* 

necessity  which  will  justify  exercise  of  power  of,  142. 

no  property  exempt  from  power  of,  139. 

power  to  exercise  right  of,  must  be  conferred  in  clear  language,  142. 

property  of  corporation  may  be  taken  in  exercise  of  power  of,  137. 

propriety  of  exercise  of  power  of,  is  a  political  question,  142. 

right  to  take  property  already  devoted  to  public  use,  142. 

taking  property  granted  to  a  corporation  by  the  state,  139. 

taking  property  which  has  already  been  taken  by  previous  proceedingg, 
138,  139. 

use,  when  deemed  to  be  conferred,  143. 
Equity,  cancellation  of  writings  by,  notwithstanding  a  defense  at  law,  859, 

860. 
Estoppel,  municipal  corporation,  when  not  estopped  by  declaration  of  iti 

officers,  598. 
Evidence,  account-book  containing  a  single  memorandnm  in  not  admiflsible^ 
530. 

parol,  to  vary  a  writing,  192. 
Execution,  income  of  trust  estate,  conditions  exempting  from,  406-408. 

reservation  of  equitable  estate  from,  406. 

reservation  of  property  from,  at  law,  405. 
ExscuTOBS  ABO  AsMiNisTBATOBS,  purchases  in  interest  of  at  their  own  sale^ 
620. 

False  Representations,  what  sufficient  to  avoid  contract,  750. 
Foot- passengers,  aged,  blind,  or  in£rm,  walking  unattended,  879. 

care  which  must  exercise,  878,  879. 

child  of  tender  years,  879. 

crossing  street  at  place  other  than  at  regular  crossing,  879. 

duty  of,  to  look  up  and  down  the  street  or  highway,  879. 

negligence,  instances  of,  878,  880. 

rights  of,  not  superior  to  those  of  persona  in  vehicles  or  on  horsebaok,  878. 
Forgery,  indictment  for,  sufficiency  of,  69. 

Oirr  causa  mortis,  essentials  of,  87. 

causa  mortis  takes  effect  only  when  donor  parts  with  all  dominion  ovar 
property,  88. 

delivery  essential  to,  88. 
Ovardian  and  Ward,  settlements  between,  when  conclusive,  697. 

Handwritino,  opinion  of  experts  respecting  gennineness  o^  fonnded  on  oom* 

parison  with  other  writings,  29. 
Homestead,  election  to  treat  one  of  two  tracts  as,  209. 

fraudulent  conveyance  of,  210. 

judgment  lien  not  displaced  by,  210. 

occupation  essential  to,  209. 

two  parcels  of  laud,  when  may  be  held  as  a,  210. 

wife's  residence  at,  not  essential,  209. 
HuBBAMD  AND  WiFE,  Contract  by  wife  to  convey  to  hnsbuu^  tQH, 

conveyance  by  wife,  effect  of  in  equity,  323w 
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HirsBAND  AND  WiTK,  conveyance  by  wife  to  hasband,  mode  prescribed  bj 
statute  must  be  pursued,  325. 
conveyance  by  wife  to  husband  through  agency  of  third  person,  324. 
conveyance  by  wife  to  husband,  wlicn  may  be  declared  void,  323. 
conveyance  by  wife  to  husband,  validity  of,  affirmed,  325. 
conveyance  by  wife  to  husband,  validity  of,  denied,  324. 
conveyance  by  wife  to  husband,  when  may  be  set  aside,  325. 
conveyance  from  one  to  the  other,  323. 

Improvements,  right  of  person  evicted  from  land  to  recover  value  of,  805. 
Iksxtrance,  agents,  who  may  waive  condition  that  all  waivers  most  be  in 

writing,  235. 
applications,  false  answers  written  by  insurance  agent,  when  binding  on 

the  insurer,  232. 
applications,  false  answers  written  by  insurance  agents,  when  company 

may  escape  liability  on  account  of,  229-232. 
breach  of  condition  known  to  the  insurer  or  his  agent  when  the  policy 

issued,  234. 
encumbrances,  condition  against,  not  broken  by  apparent  liens,  wbiob 

were  iu  fact  satisfied,  75. 
estoppel  against  insurer's  relying  on  falseness  of  answers  in  application* 

233. 
estoppel  of  insurer  to  deny  that  premium  is  paid,  162. 
fabe  statements  written  in  blanks  by  agents,  1G2,  163. 
forfeiture,  waiver  of,  after  a  loss  has  occurred,  236-238. 
knowledge  of  agent  of  insurer,  163. 

life,  assignment  of  policy  to  one  having  an  insurable  interest,  630. 
ignorance  by  assured  of  contents  of  application,  232. 
mistakes  which  will  authorize  reformation  of  policy,  453. 
mortgage  is  not  a  transfer  of  title  within  the  meaning  of  the  law  o^  78. 
payment  of  premium,  waiver  of,  by  agent  of  insurer,  163. 
power  to  act  in  any  lawful  mode  may  not  be  denied  by  the  policy,  235. 
proofs  of  loss,  estoppel  against  urging  defects  in,  607. 
proofs  of  loss,  assured  not  estopped  by  mistake  iu,  607. 
stipulations  against  waivers  of  conditions,  unless  in  writing,  234. 
waiver  of  conditions  by  general  agent,  163. 
waiver  of  conditions,  stipulations  against,  do  not  apply  to  prooeedingi 

sifter  a  loss  has  been  suffered,  234. 
waiver  of  conditions  to  be  performed  after  a  loss  occurs,  163. 
waiver  of  provisions  requiring  all  waivers  to  bo  in  writing,  235. 
waiver  of  forfeiture  by  requiring  further  proofs  of  loss,  236-238. 
Interest,  allowance  of,  on  unliquidated  damages,  173. 
Interpleader,  wlien  proper,  702. 

Judgment,  lien  of,  cannot  be  enforced  in  equity  after  it  expires  at  law,  SSL 

lien  of,  on  exempt  property,  328. 
JtTRORs,  affinity  sufficient  to  disqualify,  instances  of,  766. 

affinity,  termination  of  relationship  of,  755. 

bias,  actual,  defined,  745. 

bias  against  an  attorney  or  prosecutor,  748. 

bias  against  a  business  in  wliich  one  of  the  parties  is  engaged,  747« 

bias  against  a  class  of  persons,  746. 

bias  against  a  criminal  class,  747. 

bias  against  criminal  acts,  747. 
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JlTBOBS,  bias  against  a  particnlar  class  of  cases,  747. 
bias  against  a  particular  defense,  747. 

bias  against  person  of  a  particular  faith  or  nationnlity,  745-74^ 
bias  defined,  744. 

bias,  implied  or  presumed,  defined,  745. 
bias  or  prejudice,  degree  of  necessary  to  disqualify,  744,  745. 
bias,  to  disqualify,  must  be  against  a  party  to  the  action  or  one  inter* 

ested  therein,  748. 
bias,  where  juror  expresses  an  intention  to  find  in  faror  of  a  partionlar 

party,  provided  the  evidence  should  prove  to  be  evenly  balanced, 

746. 
bias,  when  presumed  from  the  relation  of  the  juror  to  the  parties,  763i 
business  relations  which  are  presumed  to  bias,  766. 
•church  members  may  act  as,  where  other  chnrch  members  are  parties, 

768. 
citizens  of  municipality,  competency  of  to  try  offender  against  its  laws, 

and  suits  in  which  it  has  an  interest,  750. 
employees  of  parties  are  disqualified  to  act  as,  756. 
expressing  doubts  whether  their  verdict  can  be  impartial,  748, 
interest  of,  as  citizens  of  a  municipal  corporation,  750. 
interest  of,  as  stockholders  in  corporation  party,  749. 
interest  of,  ceasing  of  whether  removes  the  disqualification,  749. 
interest  of  one  as  administrator  or  executor,  748. 
interest  of,  in  the  subject-matter  of  the  action,  748. 
interest  of,  resulting  from  indictment  for  the  same  offense  of  which  the 

defendant  is  indicted,  749. 
interest  of,  in  the  question  at  issue  has  the  same  effect  as  interest  in  the 

subject-matter,  749. 
interest  which  disqualifies  may  be  contingent  or  incidental,  748. 
masons  not  disqualified  to  act  where  fellow-mason  is  a  party,  767. 
members  of  association  formed  to  suppress  crime,  and  to  prosecute  orim< 

inals,  759. 
membership  of  the  same  benevolent  society  with  one  of  the  paitiea,  767. 
mind  of,  should  be  as  white  paper,  744. 

partner,  competency  of,  to  act  where  his  partner  is  interested,  756, 
prejudice  defined,  744. 

relationship  of  affinity  to  one  of  the  parties,  753. 
relationship  of  consanguinity  to  one  of  the  parties,  753. 
relationship  to  party  beneficially  interested  in  the  action,  766. 
should  stand  indifi'erent  between  the  parties,  744. 
social  relations  rarely  operate  as  a  disqualification,  757. 
statutes  permitting  citizens  of  cities  and  towns  to  act  as  jurors  when  mch 

cities  or  towns  are  parties,  751. 
statute  permitting  person  to  act  who  has  formed  opinions,  744. 
statute  regulating  the  degrees  of  relationship  which  will  disqualify,  763L 
statute  taking  away  right  to  unbiased  is  unconstitutional,  744. 
surety  of  a  party  is  disqualified  to  act  as,  756. 
tests  of  affinity  which  will  disqualify,  754. 
wager  by,  on  the  result  of  the  action,  748. 
who  have  eaten  or  drank  at  the  expense  of  the  parties,  757. 
4UBT  Tkial,  argument  of  counsel,  appeals  to  local  prejudices,  668. 

argument  of  counsel  calling  attention  to  personal  appearance  of  aocmed^ 

565. 
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JvBY  Trial,  argument  of  counsel,  comment  on  change  of  venne,  668. 
argument  of  counsel,  comment  on  former  conviction,  567. 
argument  of  oonnsel,  comment  on  former  verdicts,  668. 
argument  of  counsel,  comment  on  omission  of  dofendent  to  testify,  667. 
argument  of  counsel,  comments  on  excluded  evidence,  566. 
argument  of  counsel,  duty  of  court  to  interpose,  562. 
argument  of  counsel,  improprieties  in,  what  cures,  569,  570. 
argument  of  counsel,  improprieties  in,  whether  must  be  objected  to,  570i 
argument  of  counsel,  instances  of  improper  statements  in,  560. 
argument  of  counsel,  new  trial,  when  granted  for  impropriety  in,  669. 
argument  of  counsel,  personal  abuse  of  accused  or  of  witnesses,  665,  666. 
argument  of  counsel,  personal  abuse  of  jurors,  566. 
argument  of  counsel,  statement  of  facts  not  in  evidence,  660. 
argument  of  counsel,  stating  that  if  erroneous  conviction  i«  mads  mi* 

preme  court  will  correct  it,  569. 
argument  of  counsel,  telling  jury  of  other  verdicts,  563. 
special  verdict,  answers  which  are  too  vague  and  evasive,  78S. 
special  verdict,  negative  answers,  when  should  be  given,  78S. 
statement  by  counsel  of  facts  not  in  evidence,  560. 

Laohss,  constitute  a  defense  in  equity,  531. 

instances  of,  531. 

loss  by,  of  right  to  prosecute  suit  to  set  aside  deed,  642. 
Landlord  and  Tenant,  action  for  diverting  water  may  be  by  landlord,  4i> 

action  for  injury  to  the  possession  may  be  by  tenant,  44. 

possession,  exclusive  right  of,  is  in  the  tenant,  44. 
Lands,  possessor  in  good  faith,  who  is  a,  805. 
LiBKL,  attorney's  liability  for  words  spoken  in  progress  of  a  cause,  419. 

party's  liability  for  words  spoken  in  a  judicial  proceeding,  420-422. 

Majjoiocs  Prosecction,  advice  of  counsel  as  a  defense  to,  837. 
MAJiDAHtrs  to  compel  settlement  of  bill  of  exceptions,  258. 

to  control  a  discretion,  258. 
Mastkr   and   Servant,  defective  implements,  when  servant  may  reoovw 
for  injuries  resulting  from,  343,  357. 

fallow-servants,  foreman  and  his  men,  when  are  not,  342. 

liability  of  master  when  employment  is  hazardous,  343. 

risks  assumed  by  servant,  522. 
Mechanic's  Lien,  interest  to  which  may  attach,  658. 

on  homesteads,  538. 

on  lands  of  married  women,  538. 

parts  of  building  which  come  within  law  of,  568. 
Mistake,  reformation  of  writing  for,  general  rule  applicable  to,  712. 

reformation  of  writing   for,  when  paulies  knew  its  contents  when  ex- 
ecuted, 712. 
MoRTOAOB,  chattel,  oral,  may  be  good  between  the  parties,  249. 

Neolioence,  contributory,  of  plaintiff,  when  will  not  relieve  defendanl^  78lL 
foot-passengers,  various  questions  regarding,  878-880. 
of  driver  of  vehicle  in  which  plaintiff  was  riding  by  invitation,  491. 
proximate  cause  of  injury,  when  a  question  for  the  jury,  461. 

New  Trial,  for  newly  discovered  evidence,  827. 

PsDXSTRLANS,  rights  and  duties  of,  on  the  public  streets,  878-880. 
Pleading,  amendment  of  complaint,  when  allowable,  173. 
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Prksumption  of  genuiness  of  deed  when  over  thirty  years  old,  302. 
Principal  and  Agent,  personal  liability  of  agent  on  contracts,  196. 

Railroads,  dangerous  orders,  employee,  when  may  recover  for  injuries  re- 
ceived in  obedience  to,  462. 
liability  to  person  while  walking  on  track  of,  440-442. 
Railroads,  risks  assumed  by  employees,  462. 
speed  of  uioviag  train,  evidence  of,  876. 
trespassers  upon  track,  duty  to,  440. 
Reflsvin,  by  or  against  an  officer  who  has  seized  the  property  onder  a  writ, 
42. 

Sale  of  crop  to  be  raised,  when  passes  no  title,  206. 

of  property,  with  privilege  of  returning  it,  206. 

payment,  when  condition  precedent  to  vesting  of  title,  206. 

warranty  of  quality  implied  in,  206. 
Set-off  of  improvements  in  an  action  for  mesne  profits,  805. 
Spbcifio  Performance  of  contract  concerning  personalty,  684. 

of  oral  agreement  relating  to  patents,  684. 
Statute  of  Limitations,  acknowledgment  sufficient  to  remove  bar  oi,  116^ 

absence  from  the  state,  when  suspends  running  of,  675. 

adverse  possession  sufficient  to  put  in  motion,  586. 

fraud,  when  prevents  running  of,  842. 

non-resident,  effect  of,  upon,  675. 

residence  without  the  state,  what  is,  675. 

Tax  Sales,  affidavit  of  service  of  notice  of  application  for  a  deed*  870. 

notice  to  or  judgment  against  the  wrong  person,  370. 
Tkade-make:,  use  by  person  of  his  own  najne  as,  when  will  be  enjoined, 

688. 
Tbitsts,  alienation  of  beneficial  interests,  restraints  upon,  406. 

charitable,  gifts  and  devises  for,  sufficiency  of,  720. 

charitable,  trustees  for,  will  be  appointed,  721. 

execution,  reservation  of,  from,  406-408. 

parol,  creation  of,  245. 

resulting,  arise  in  favor  of  one  who  advances  moneys,  630, 

resulting,  arise  in  favor  of  wife,  530. 

statute  of  limitations  against,  531. 
Trustee,  purchase  of  trust  estate  by  or  in  interest  of,  620. 

Waiver  of  forfeiture  of  insurance  by  requiring  further  proofs  of  loss,  236- 
238. 
of  stipulation  requiring  all  waivers  to  be  in  writing,  234. 
Will,  admissibility  of  as  an  ancient  document  without  proof  of  execution 
of,  304. 
capacity  required  to  make  or  revoke,  110. 
trust  may  be  created  without  the  use  of  technical  language^  35. 
nndue  influence,  appeals  to  affections  are  not,  110. 
ondue  influence,  what  avoids  a  will.  111. 
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ACCOUNTS. 
As  Account  Settlkd  must  bk  Regarded  as  Conclusive  between  thb 
Parties  in  the  absence  of  proof  showing  errors  of  some  kind.     Devec' 
man  v.  Sluiw,  432. 

ADVERSE  POSSESSION. 

1.  Possession  Supficient  to  Defeat  Right  of  Action  of  Holder  of 
Legal  Title  must  be  hostile  in  its  inception,  and  be  so  continued  with- 
out interruption  for  the  period  of  twenty  years.  It  must  be  actuad, 
visible,  and  exclusive,  acquired  and  retained  under  claim  of  title  incon- 
sistent with  that  of  the  true  owner;  but  it  need  not  be  under  a  rightful 
claim,  nor  even  under  a  muniment  of  title.  IlUnoia  Central  R.  R.  Co.  v. 
HougJiton,  581. 

%  Oral  Declarations  of  Claim  of  Title  are  not  Essential  to  Con- 
stitute Adverse  Possession  on  the  part  of  the  party  in  possession;  it 
is  sufficient  if  the  proof  shows  that  he  has  so  acted  as  to  clearly  indicate 
that  he  did  claim  title.  Using  and  controlling  property  as  owner  is  the 
ordinary  mode  of  asserting  a  claim  of  title,  and  no  mere  words  can  iQora 
satisfactorily  assert  such  a  claim.     Id. 

IL  Deed  of  Strip  of  Land  for  Purpose  of  Constructing,  Maintaining, 
AND  Operating  Railroad  Track  thereon  conveys  a  right  of  possession 
exclusive  and  wholly  inconsistent  with  the  subsequent  possession  of  the 
land,  or  any  part  of  ib,  by  the  grantor  or  his  assigns,  for  purposes  of  graz- 
ing or  agriculture,  or  as  a  part  of  the  farm  to  which  it  originally  be- 
longed, although  it  may  not  convey  an  estate  in  fee.  And  if  such  grantor 
and  his  assigns  continue  to  use  and  occupy  a  portion  of  such  strip  of 
land  £13  they  use  the  residue  of  the  farm,  claiming  to  be  the  owners 
thereof,  their  possession  is  adverse,  and  if  continued  for  twenty  years, 
will  bar  the  grantee's  right  to  bring  an  action  for  its  recovery.     Id. 

See  Co-tenancy,  2-4;  Ejectment,  4,  6;  Mortgages,  4;  Trusts  and  Trus- 
tees, 16. 

AGENCY. 

1.  Acts  and  Declarations  of  Agent  —  Evidence.  —  Agent's  acts,  during 
the  progress  of  a  transaction,  while  representing  his  principal,  are  so 
far  part  of  the  res  gesim  as  to  be  subsequently  admissible  in  evidence 
on  behalf  of  either  party,  and  whenever  his  acts  are  admissible,  then 
his  declarations  explanatory  of  those  acts  are  also  admissible;  and  it  ia 
not  necessary  that  the  agent  himself  be  called  to  prove  them.  Sidney 
School  Furniture  Company  v.  Warsaw  School  District,  124. 

SL  Nonsuit  —  Action  for  Price  of  Goods  Sold  —  Delivery  —  Agency. 
—  It  is  error  for  the  court  to  direct  a  nonsuit  in  an  action  to  recover  the 
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price  of  furaitnre  sold  to  a  school  board,  where  the  plaintiff  proves  the 
execution  of  the  contract,  and  that  it  was  authorized  by  the  board, 
the  shipment  of  the  goods  according  to  the  terms  of  the  contract,  and 
the  declaaations  of  the  secretary  of  the  board,  to  whom  the  goods  wer« 
to  be  shipped,  when  called  upon  by  the  plaintifiTs  agent  for  a  settlement, 
that  the  goods  had  arrived  at  their  destination,  but  would  not  be  re- 
ceived, as  the  board  had  rescinded  the  contract.  There  was  sufficient 
evidence  of  a  delivery,  and  under  the  circumstances  it  was  not  necessary 
to  show  the  authority  of  the  plaintiff's  agent  to  demand  a  settlement, 
or  that  a  demand  had  been  made  upon  the  board  instead  of  upon  the 
secretary.     Id. 

8.  Evidence. — Declarations  of  Agent. — Agent's  authority  cannot  be 
shown  by  his  own  declarations;  and  in  order  that  a  party  who  avails 
himself  of  the  act  of  an  agent  may  give  in  evidence  the  agent's  declarer 
tions  to  charge  the  principal,  the  burden  of  proof  lies  upon  him  to  prove 
the  authority  under  which  the  agent  acted,  and  that  the  declarationa 
were  within  its  limits.     Baltimore  and  Oliio  Employees'  Rell^  Aas'ti,  147. 

4.  Declarations  of  Servant  DrsTiNGUisnED  from  Those  of  Agent.  —  Dec- 
larations of  a  servant  are  more  jealously  guarded  as  evidence  against  the 
principal  than  are  those  of  an  agent.     Id. 

6.  Declarations  of  Pay-master  of  Railroad  Company.  — Pay-master  of  a 
railroad  company  is  a  servant,  and  not  an  agent,  of  the  company,  he  hav- 
ing no  discretion,  and  his  duties  being  purely  ministerial,  and  therefore 
his  loose  declarations  are  not  binding  upon  the  company.     Id. 

6.  Agent  is  Personally  Liable  on  a  Note  Signed  in  his  Name,  though 

he  adds  thereto  the  designation  "agent,"  unless  from  some  portion  of 
the  note  or  the  paper  upon  which  it  is  written  the  name  of  his  principal 
appears.     Hdbaon  v.  Hasaett,  193. 

7.  Negligence.  —  Principal  is  Bound   by    Acts  and  Condttct   ot   his 

Agent,  and  if  he  suffers  an  injury  through  the  negligence  of  another, 
but  to  which  the  negligence  of  his  agent  or  servant,  while  engaged  in  the 
business  of  his  employment,  contributed,  there  can  be  no  recovery.  Net- 
bit  V.  Tovm  qfOamer,  486. 
See  Assumpsit,  2;  Banks  and  Banking;  Carriers,  6,  16;  Conteaots,  12- 
16;  Corporations,  11;  Insurance,  2,  3,  9,  10. 

AMENDMENTS. 
See  JxTDGMENTs,  3,  4;  Pleading,  2,  3. 

ANCTENT  DEEDS. 
See  Evidence,  7. 

APPEAL. 
1.  Reversal  will  not  be  Ordered  on  Account  of  the  Admission  ot 
Immaterial  Evidence,  where  it  does  not  appear  that  the  jury  acted 
upon  it  to  the  prejudice  of  the  appellant.     Menk  v.  Home  Ins.  Co.,  158. 

8.  Practice.  —  The  Sufficiency  of  tue  Evidence  to  Sustain  Any  Par- 

ticular Finding  caimot  be  questioned  under  a  general  specification  that 
"  there  was  no  evidence  which  proved  or  tended  to  prove  that  the  plain- 
tiff at  any  time  complied  with  or  performed  all  the  conditions  or  any  of 
the  conditions  of  the  contract  of  insurance  by  him  to  be  perforn^ed. " 
Id. 
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3.  Appellate  Court  will  not  Disturb  Finding  of  Juky  on  a  question 

as  to  the  credit  which  ought  to  be  given  to  the  evidence.  Henry  v.  Sioux 
City  and  Padfie  R'y  Co.,  457. 

4.  Costs.  —  Under  Rules  of  Iowa  Supreme  Court,  Appellant  will  bb 

Taxed  witu  Cost  of  printing  the  appellee's  additional  abstract;  but  thu 
cost  of  preparing  an  additional  abstract  by  the  appellee  will  not  be  so 
taxed  unless  there  is  reason  to  believe  that  the  appellant  has  intention- 
ally omitted  material  matter  from  his  abstract  which  his  duty  required 
him  to  submit  to  the  court.  SchneUman  v.  Nohle,  467. 
6.  Practice — Construction  of  Rule  of  Court.  —  Appellate  Court  will 
NOT  Disturb  Lower  Court's  Construction  of  its  own  rules,  although 
it  were  doubtful,  and  admitting  of  an  honest  difiFerence  of  opinion.  Such 
construction  will  be  presumed  to  be  in  harmony  with  the  intention  with 
which  the  rule  was  adopted,  and  will  be  regarded  as  part  of  the  rule 
itself,  which  the  higher  court  will  feel  bound  to  follow.  Baldwin  v.  St. 
Louis,  Keolcuk,  and  Nortlnucstern  R^y  Co.,  479. 

6.  Evidence.  —  Erroneous  Admission  of  Evidence  Tending  to  Snow 

THAT  Plaintiff  in  replevin  suit  sustained  special  damages,  by  being  de- 
prived of  the  possession  of  the  property,  is  no  ground  for  the  reversal  of 
a  judgment  not  including  any  damages.     Coleman  v.  Reed,  484. 

7.  Party  cannot  Complain  of  Improper  Exclusion  of  Evidence  where, 

after  it  is  excluded,  the  objection  is  withdrawn,  and  there  is  nothing  in 
the  record  to  show  that  it  could  not  have  been  introduced  as  well  after 
the  objection  to  it  was  withdrawn  as  when  it  was  first  offered.  Wahaah, 
St.  Louis,  and  Pacific  R'y  Co.  v.  McDougall,  539. 

8.  Error  in  Instructions  Becomes  Entirely  Immaterial  in  a  case  where 

the  defendant  merely  stands  upon  the  general  issue,  without  pretending 
to  make  any  other  defense,  and  the  plaintiff,  by  competent  evidence 
wholly  uncontradicted,  establishes  his  right  to  recover  the  whole  amount, 
which  he  does  recover.     Penn  v.  Parker,  571. 

9.  In  Illinois,  Appellate  Court  may   Render    Final   Judgment  fob 

Plaintiff,  where  there  is  no  evidence  tending  to  prove  the  issues  ten- 
dered, so  that  the  trial  court  would  have  been  justified  in  directing  the 
jury  to  find  for  the  plaintiff.  Whether  or  not  the  record  contains  any 
evidence  tending  to  establish  a  fact  is  a  question  of  law  for  the  court  to 
decide.     Commercial  Union  Assurance  Co.  v.  Scammon,  G07. 

10.  Does  not  Lie  to  Supreme  Court  where  Amount  Involved  is  Less 
THAN  One  Thousand  Dollars,  unless  there  is  a  certificate  by  the  judges 
of  the  appellate  court  that  the  case  involves  questions  of  law  of  such  im- 
portance that  it  should  be  passed  upon  by  the  supreme  court.  Martin 
V.  Stubhings,  620. 

11.  Error  Which  Works  No  Harm  is  not  Ground  for  Reversal. 
Blanchard  v.  Lake  Shore  etc.  R'y  Co.,  630. 

12.  Evidence  Reviewed  by  Supreme  Court,  when.  —  Where  the  trial 
court  instructs  the  jury  to  find  for  the  defendant,  or,  what  is  the  same 
thing,  sustains  a  demurrer  to  the  evidence,  such  action  is  tlie  same  as 
holding  that  the  evidence  is  iusuflicient  in  law  to  sustain  the  action,  even 
if  all  that  it  tends  to  prove  is  admitted  to  be  true;  and  when  such  ac- 
tion is  assigned  for  error,  the  supremo  court  will  look  into  the  evidence 
in  order  to  determine  whether  or  not  the  ruling  was  correct.     Id. 

13.  Parties  not  Appealing.  —  Where  one  only  of  several  parties  appeals 
to  the  appellate  court,  where  tlie  case  is  heard,  and  from  which  an  appeal 
is  taken  to  the  suproiiie  court,  the  latter  court  can  only  consider  the  case 
as  it  was  in  the  appellate  court.     2''yler  v.  Tyler,  G42. 
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14.  Pr-»ctice  —  Reversal  —  Error  not  Prejudicial.  —  Appellate  coart 
will  not  reverse  a  judgment  for  error  of  the  lower  court  in  permitting  a 
witness  to  be  questioned  on  cross-examination  as  to  matters  not  inquired 
of  on  the  direct  examination,  and  to  bo  afterwards  contradicted  as  to 
mch  matters,  where  they  were  merely  collateral,  and  it  is  not  apparent 
that  the  error  could  have  any  influence  with  the  jury  upon  the  issues  of 
fact  found  by  them.     Sluti  v.  Clucago  ami  Northiocstem  li'y  Co.,  769. 

16.  Practice  —  Settino  Aside  Verdict  as  Excessive.  —  Appellate  court 
will  not  set  aside  a  verdict  as  excessive,  unless  it  is  clearly  apparent  from 
the  evidence  that  the  jury  were  actuated  by  passion  or  prejudice,  the 
trial  court  having  refused  to  interfere  on  that  ground.     Id. 

16.  Pleading  and  Practice  —  Record  on  Appeal.  — Section  184fi,  Revised 
Statutes  of  Indiana,  1881,  provides  that  "  the  prosecuting  attorney  may 
except  to  any  opinion  of  the  court  during  the  prosecution  of  any  cause, 
and  reserve  the  point  of  law  for  the  decision  of  the  supreme  court,"  and 
that  "  the  bill  of  exceptions  must  state  clearly  so  much  of  the  record  and 
proceedings  as  may  be  necessary  for  a  fair  statement  of  the  question  re< 
served.  Section  188.3  provides  that  "in  case  of  an  appeal  from  a  ques- 
tson  reserved  on  the  part  of  the  state,  it  shall  not  be  necessary  for  the 
clerk  of  the  court  below  to  certify  in  the  transcript  any  part  of  the  pro- 
ceedings and  record,  except  the  bill  of  exceptions  and  the  judgment  of 
acquittal,"  and  that  "when  the  question  reserved  is  defectively  stated, 
the  supreme  court  may  direct  any  part  of  the  proceedings  and  record  to 
be  certified  to  them. "  Under  these  provisions,  where  the  clerk  sets  out 
the  affidavit  on  which  the  accused  was  tried  before  a  justice,  together 
with  the  proceedings  in  the  circuit  court,  the  supreme  court  will  consider 
the  affidavit  as  part  of  the  record,  and  ascertain  therefrom  what  the 
charge  was,  if  it  is  not  shown  by  the  bill  of  exception.  State  v.  Vander- 
biU,  820. 

See  EIJEcrrMENT,  2,  3;  Instructions,  7,  10;  Trial,  3,  7. 

ARBITRATION. 
See  Mechanics'  Liens,  5. 

ARREST. 

1.  Police  Officer  Actino  in  Good  Faith,  and  in  the  line  of  his  duty,  in 

making  an  arrest  and  suppressing  a  fight,  may  strike  a  reasonable  blow 
for  that  purpose;  and  ho  is  the  judge  of  the  force  necessary  under  the 
circumstances,  and  not  guilty  of  any  wrong  unless  he  arbitrarily  abases 
the  power  confided  in  him.  To  make  him  guilty  of  assault  and  battery, 
bis  act  must  be  grossly  unnecessary,  excessive,  wanton,  and  malicious. 
Stale  V.  Pu'j/t,  44. 

2.  Police  Officer  Making  Arrest  is  presumed  to  act  in  good  faith,  and 

his  conduct  ought  not  to  be  weighed  against  him  in  "gold  scales."  IcL 
8.  Power  of  Officer.  —  An  officer  who  has  been  duly  appointed,  but  who 
has  not  taken  his  oath  of  office,  nor  recorded  his  appointment,  has  the 
right,  not  only  to  command  the  peace,  but  to  enforce  it,  and  to  arrest 
any  one  committing  a  breach  of  the  peace  in  his  presence.  State  v.  Dier- 
berger,  ."^SO. 
4.  Force  Which  Officer  mat  Exerci.se  in  making  an  arrest  is  such  as  is 
necessary  to  overcome  all  resistance,  even  to  the  taking  of  the  life  of 
the  party  resisting,  or  one  aiding  or  assisting  him;  and  if  the  officer  uses 
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no  more  force  than  is  reasonably  necessary  to  make  the  arrest,  he  is  not 
gnilty  of  any  crime.  Id. 
6.  Btjbden  of  Proof  on  State  to  show  unnecessary  force  by  officer  making 
arrest.  Where  an  officer  is  on  trial  for  murder  in  making  an  arrest,  th& 
burden  of  proof  w  on  the  state  to  show  that  the  officer  resorted  to  ex- 
treme and  unnecessary  force  in  seeking  to  make  the  arrest.     Id. 

ASSAULT. 
See  Carriers,  6;  Criminal  Law,  5,  6. 

ASSUMPSIT. 

1.  Under  a  Common   Count  in  Indebitatus  Assumpsit  the  Plaintifj 

MAT  Recover  Moneys  Due  Him  under  a  Special  Contract.  It  i» 
unnecessary  to  declare  on  such  contract  specially.  Devecmon  v.  Shaw, 
422. 

2.  Payment  of  Money  by  One  Person  under  Indemnity  for  Another 

is,  in  general,  equivalent  to  a  payment  made  at  the  latter's  request,  the 
indemnity  operating  as  a  request.  Where,  therefore,  a  broker,  em- 
ployed by  his  principal  to  make  sales  of  corn  for  future  delivery,  in  » 
market  whose  rules,  known  to  the  principal,  require  the  seller  to  ad- 
vance margins  on  the  price,  sells  the  corn,  and  upon  a  rise  in  the  price, 
after  making  a  proper  demand  for  the  margins,  which  is  refused,  buya 
the  corn  necessary  to  fill  his  contract,  the  difference  in  price  between 
the  corn  sold  and  that  purchased  becomes  a  debt  recoverable,  with  in- 
terest, against  the  principal  upon  the  common  money  counts,  as  money 
advanced  by  him  to  the  principal's  use  at  his  request.  Perin  v.  Parker, 
571. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Of  Property  may  be  Effectual  in  a  State  wherein  Personal  Ser- 

vice OF  Process  on  the  Defendant  cannot  be  had.  McCann  v.  Ran- 
dall, C66. 

2.  What  Sublect  to.  —  A  Draft   Issued   by  the  Authority  of  thk 

United  States,  and  payable  at  its  sub-treasury,  may  be  reached  by  a 
bill  in  equity,  authorized  by  the  statutes  of  Massachusetts,  although 
the  payee  cannot  be  personally  served  with  process  within  the  state,  if 
the  draft  is  in  the  possession  of  a  person  in  the  state  on  whom  process  ia 
served.     Id. 

%.  Draft  Payable  to  Order  may  be  Attached  in  Equity,  in  the  hands 
of  a  third  person  who  has  a  lien  thereon,  though  it  has  not  been  in- 
dorsed, and  the  court  has  no  means  to  compel  its  indorsement.  The 
court  is,  by  statute,  vested  with  power  to  devise  means  to  reach  and 
apply  the  property,  and  in  any  order  it  may  make,  it  will  recognize  and 
protect  the  lien  of  the  holder  of  the  draft.     Id. 

4.  OxE  IN  whose  Hands  a  Drafi  on  a  Sub-treasury  of  the  United 
States  is  Attached  becomes  answerable  to  the  plaintiff  for  the  amount 
thereof,  if  he  permits  or  procures  it  to  be  thereafter  indorsed  and  paid 
in  contempt  of  the  authority  of  the  court  under  whose  process  it  was 
attached  in  his  hands.     Id. 

6.  Receiptor  of  Attached  ProperiY  may  Exonerate  Himself  from 
Liability  by  proving  any  state  of  facts  which  sliows  that  the  officer  is 
not  under  any  liability  either  to  apply  the  property  to  the  debt  of  the 
attaching  creditor,  or  to  return  it  to  the  debtor  or  other  owner.  Wrifjhi 
V.  Dawson.  724. 
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6.  RECEinoR  or  Attached  Property  is  not  Liable  THEREroR  ir  Hi 

Permits  It  to  Return  to  the  custody  of  the  defendant  in  attachment, 
who  within  Iohs  than  four  months  after  the  levy  of  the  writ  files  his  peti> 
tion  in  insolvency,  and  the  property  is  received  by  his  assignee  and  its 
proceeds  applied  to  the  benefit  of  his  creditor.     Id. 

7.  Intervention  by  Attachment  Creditor  in  Action  to  DiasoLVK  Part- 

NERSHii"  —  Vacatino  APPOINTMENT  OF  RECEIVER.  —  One  who  attaches 
partnership  property  in  the  hands  of  a  receiver,  appointed  in  an  action 
for  the  dissolution  of  the  partnership,  has  a  right  to  intervene  in  such 
action  for  the  purpose  of  assorting  his  lien  under  the  attachment,  and 
may  attack  the  validity  of  the  appointment  of  the  receiver  by  a  petition 
setting  forth  the  facts  upon  which  he  relies,  but  he  cannot  attack  such 
appointment  in  a  summary  proceeding  by  moWon.  Jacobaon  v.  Landolt, 
767. 

8.  Liability  of  Officer  for  Wrongful   Levy.  —  Actual  notice  to  o£Bcer 

that  chattels  upon  which  ho  is  about  to  levy  an  attachment  are  mortgaged 
is  sufficient  to  put  him  on  inquiry,  although  he  does  not  know  to  whom 
the  mortgage  was  given,  and  if  he  goes  on  and  makes  the  levy,  he  is 
liable  therefor  to  the  mortgagee  in  an  action  for  the  possession  or  the 
value  of  the  property.     Coleman  v.  lieel,  484. 

9.  Levy  of  Aitacument  on  Mortcaged  Chattels  is  not  Void,  althoagh 

the  amount  of  the  debt  secured  by  the  mortgage  is  not  paid  or  tendered, 
as  required  by  the  Iowa  statute  (Laws  of  1886,  chapter  117,  sections  1 
and  4),  in  a  case  where  an  attaching  creditor  attacks  the  validity  of  the 
mortgage.  And  the  provisions  of  said  statute  do  not  affect  the  require- 
ment prescribed  by  Laws  of  1884,  chapter  45,  that  persons  asserting 
claims  to  the  mortgaged  property  must  give  notice  of  their  claims  to  the 
attaching  officer.     Hibhard  v.  Zenor,  497. 

10.  Levy  upon  Goods  is  not  Accomplished  until  the  officer  has  done  some 
act  with  reference  to  the  goods  which  would  but  for  the  writ  amount  to 
a  trespass,  and  the  levy  will  be  valid  and  operative  from  that  time  only, 
and  will  not  operate  by  relation  from  the  time  prior  steps  were  taken  to 
make  the  levy.     Id. 

11.  Validity  of  Judgment  against  Defendant  in  Attachmknt  Suit 
cannot  be  Assailed  by  a  garnishee  of  the  defendant  in  a  collateral  pro- 
ceeding  upon  the  ground  that  notice  of  the  action  was  not  duly  served 
upon  such  defendant,  if  there  was  a  service  in  fact,  though  imperfect, 
but  which  tlie  trial  court  determined  to  be  sufficient  to  give  jurisdiction. 
Schneitman  v.  Noble,  467. 

12.  Estoppel  by  Pleading.  —  Garnishee  in  Attachment  Suit  is  Estopped 
FROM  Claiming  proceeds  of  certain  notes  on  the  ground  that  the  notes 
had  been  turned  over  to  him  by  the  attachment  defendant  in  satisfaction 
of  a  debt,  by  the  fact  that,  after  he  received  the  notes,  he  brought  an 
action  against  such  defendant  to  recover  the  same  debt,  alleging  that  it 
had  not  been  paid,  whereupon  a  jutlguient  was  rendered  in  his  favor. 
And  thi>  is  so,  although  he  commenced  the  action  on  the  advice  of  counsel 
to  perfect  his  title  to  the  notes,  not  intending  to  release  any  right  which 
he  had  ti  them.     Id. 

13.  Estoppel  ok  Garnishee  to  Deny  Indebtedness.  —  Although  the 
plaintiff  in  an  attachment  suit  was  induced  by  the  garnishee  therein  to 
begin  the  action  and  to  garnish  him,  solely  on  the  faith  of  representa- 
tions made  by  the  latter  that  lie  was  indebted  to  the  defendant  in  the 
action,  and  that  he  held  funds  of  the  defendant  liable  to  garnishment, 
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thus  leading  the  plaintiff  to  incur  expense  and  trouble,  yet  the  garnishee 
is  not  thereby  estopped  from  denying  his  indebtedness  to  the  defendant, 
and  he  is  at  most  only  liable  to  the  plaintiff  for  the  actual  expenses  in- 
cnrred  by  him  in  reliance  upon  the  representations.  Henderson  v.  Mc- 
Matull,  472. 

ATTORNEY  AND  CLIENT. 
Limitation  of  Attorney's  Power  to  Bind  his  Client  by  Stipulation, 
—  An  attorney  employed  by  a  railway  company  in  proceedings  to  con- 
demn land  for  a  right  of  way  has  no  power  to  bind  the  company  by  his 
stipulation  or  agreement  as  to  the  plan  of  constructing  the  road,  where 
no  special  authority  has  been  given  him  to  do  so.  Wabash,  St.  Louis,  and 
Pacific  Railvoay  Co.  v.  McDougall,  539. 

See  Negotiable  Instruments,  7;  Trial,  4-6. 

BANKS  AND  BANKING. 
In  Absence  of  Special  Authority,  Cashier  of  Bank  cannot  Transfsr 

notes  of  the  bank  iu  payment  of  a  deposit  so  as  to  bind  the  bank.  And 
the  depositor  receiving  the  notes  will  be  regarded  as  holding  them,  or 
their  proceeds,  in  trust  for  the  bank,  subject  to  garnishment  by  its  cred- 
itors.    Schneitman  v.  Noble,  467. 

BETTERMENTS. 
See  Ejectment,  4,  7.      • 

BIGAMY. 
JuBlSDiCTiON.  —  Bigamy  is  Committed  by  the  act  of  marrying  one  woman 
while  the  wife  by  a  former  marriage  is  still  alive,  and  the  first  contract 
of  marriage  is  still  in  force;  and  in  Kentucky  the  act  must  transpire  in 
that  state  in  order  to  be  subject  to  indictment  and  punishment  by  its 
courts.     Johnson  v.  Commonwealth,  269. 

BILLS  OF  LADING. 
See  Carriers,  9-14. 

BONA  FIDE  PURCHASERS. 
See  Lia  Pendens,  1,  2;  Negotiable  Instruments,  6 

CANCELLATION  OF  INSTRUMENTS. 
See  Equity,  2,  3. 

CARRIERS. 
I.  Of  Passengers  —  Duty  of  Driver  of  Street-car.  — Instruction  may 

be  refused,  "that  it  was  not  the  duty  of  the  driver  of  the  street-car 
company  to  stop  his  train,  and  go  ahead  on  foot  to  the  crossing  to  see 
if  a  train  was  approaching,  unless  he  had  reasonable  grounds  to  believe 
a  train  was  approaching."  The  court  could  uot,  as  a  matter  of  law,  ad- 
judge that  such  caution  could  be  dispensed  with,  and  as  there  was  no 
conductor  or  other  person  on  the  car  to  exercise  such  vigilance,  the 
probability  of  danger  imposed  such  duty  on  the  driver.  A  sufficient 
force  should  be  employed  at  an  ungiiarded  and  dangerous  steam-railroad 
crossing  to  avoid  danger  to  passengers  in  street-cars.  Central  Passenger 
R'y  Co.  V.  Kuhn,  309. 
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2.  Or  Passknokrs — Neolioenck.  — Failure  of  steam-railroad  company  to 
properly  provide  for  public  safety  at  dangerous  highway  crossing  does 
does  not  relieve  from  negligence  of  its  employees  a  street-railroad  com- 
pany whose  track  intersects  the  other.     Id. 

t.  Of  Pas-sengerh  —  Concukrent  Neglioence. — Degree  of  Dilioencs 
Required  or  Street-railway  Company  and  Steam-railwat  Com- 
pany Differs,  where  action  is  for  injury  sustained  by  passenger  of  the 
former  company  by  reason  of  negligence  of  driver  in  attempting  to 
cross  railroad  track  in  front  of  approaching  train,  and  the  action  ia 
against  both  companies,  and  charges  concurrent  negligence  against  the 
latter.     Id. 

4.  Evidence.— In  Action  for  Injury,  the  Fact  that  Court  Excluded 
City  Ordinance  Requiring  Stram-railroad  Company  to  uave  Flag- 
man at  crossing  cannot  avail  street-car  company  for  the  gross  negligence 
of  its  employee,  resulting  in  the  alleged  injury  at  the  crossing,  although 
both  companies  were  co-defendants.     Id. 

A.  Passenger  Who  Leaves  a  Street-car  on  Which  He  was  Riding 
without  advising  the  person  in  charge  that  he  lest  it  temporarily  and  in- 
tending to  return  and  claim  his  place,  ceases  to  be  a  passenger,  and  loses 
his  right  to  be  protected  as  buch.     Central  Ry  Co.  v.  Peacock^  425. 

0.  If  Street-car  Driver  Leaves  his  Car  and  Assaults  One  Who  had 
BEEN  A  Pas.senger  thereon,  but  who  had  left  the  car  and  was  then 
walking  on  the  street,  the  company  is  not  answerable  for  such  assault, 
although  it  arose  out  of  an  altercation  in  the  car,  and  the  person  assaulted 
had  left  the  car  for  the  purpose  of  wallting  to  the  company's  office  to  re- 
port the  driver  for  alleged  misconduct.  The  act  of  the  driver  is  not 
within  the  scope  of  his  authority.  The  contract  of  carriage  terminated 
when  the  passenger  left  the  car.     Id. 

7.  Of   Passengers  —  Rights  of  Intending   Passenger,  when  Cease. — 

One  remaining  at  a  railroad  station  three  or  four  minutes  after  he  knows 
that  the  train  M'hich  he  wished  to  take  had  already  gone,  when  there  was 
nothing  to  detain  him  except  his  wish  to  take  a  street-car  which  would 
soon  arrive  at  such  station,  ceases  to  have  the  rights  of  an  intending  pas- 
senger, and  cannot  recover  for  injuries  sustained  by  him  in  attempting 
to  leave  the  station  by  reason  of  the  station  door  being  closed,  the  sta- 
tion lights  put  out,  and  the  passage  by  which  he  endeavored  to  depart 
insufficiently  lighted.     Ildnleinv.  Bo-iton  and  Providenct  R.  li.  Co.,  676. 

8.  Of   Passenoers  —  Round-trip    Ticket  —  Accidental    Separation   of 

Parts.  —  Round-trip  railroad  ticket,  punctured  for  the  purpose  of  sepa- 
ration into  two  parts,  and  having  on  the  going  part  the  words  "  Not  good 
for  passage,"  on  a  line  with  the  words  "if  detached"  on  the  returning 
part,  is  good  for  a  passage  where  the  parts  have  become  accidentally 
separated,  if  they  are  in  good  faith  both  presented  to  the  same  conductor 
on  the  going  trip.  W'vjhtman  v.  Clucofjo  and  NorUaoestern  R'y  Co., 
778. 

9.  Bill  of  Lading  does  not  Possess  the  Characteristics  of  Bills  of 

Exchange,  or  other  negotiable  instruments  placed  upon  the  footing  of 
bills  of  exchange.  A  bill  of  lading  does  not  represent  money,  but  prop- 
erty; it  is  only  negotiable  in  the  .sense  that  its  true  owner  may  transfer 
it  by  indorsement  or  assignment  so  as  to  vest  the  legal  title  in  the  in- 
dorsee.    Doutjlas  V.  People's  Bank  of  Kentuchj,  276. 

10.  Owner  of  Bill  of  Ladinu  may  Pledge  It  as  Collaterae  Security 
for  a  debt;  and  possession  of  property  in  transit  may  be  effected  by  trans- 
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ferring  the  bill  of  lading,  such  transfer  being  regarded  as  equivalent  to 
investing  the  pledgee  with  actual  possession.  The  title,  however,  is  not 
thereby  vested  in  the  pledgee;  but  he  acquires  a  lien  thereon,  which,  aa 
long  as  he  retains  possession,  either  actual  or  symbolical,  is  a  legal  lien, 
and  will  prevail  against  any  prior  equities  existing  on  behalf  of  third 
parties,  of  which  he  had  no  notice,  or  of  which  he  was  not  legally  re- 
quired to  take  notice.    Id. 

11.  Estoppel. — Carrier  of  Property,  Which,  by  the  Terms  of  thb 
Bills  of  Lading,  is  Deliverable  to  the  Shipper's  Order,  is  Li- 
able for  its  value  to  the  true  owner  if  he  delivers  the  property  to  the 
consignees,  or  any  one  else,  without  such  order;  but  where  the  pledgor 
of  the  bills  of  lading  has  been  permitted  by  the  pledgee  to  present  them 
to  the  carrier  as  his  own,  and  so  obtain  the  property,  the  pledgee  is  es- 
topped to  gainsay  wliat  he  has  thus  sanctioned.     Id. 

12.  Bill  of  Lading  is  Non-negotiable  Instrument,  and  possession  thereof 
is  not  "prima  facie  evidence  of  ownership,  as  in  the  case  of  a  bill  of  ex- 
change or  promissory  note.      Weyand  v.  Atchison  etc.  Ky  Co.,  504. 

13.  Liability  for  Wrong  Delivery  of  Goods.  —  A  canning  company 
shipped  goods  upon  the  order  of  one  E.,  consigned  to  itself  at  P.,  where 
E.  lived,  taking  two  bills  of  lading,  in  fact  duplicates,  but  neither  showing 
that  another  had  been  issued.  It  then  drew  on  E.,  through  a  bank  at 
P.,  for  the  price,  also  sending  to  the  bank  an  order  on  the  carrier  to  de- 
liver the  goods  to  E.,  with  directions  to  the  bank  to  deliver  the  order  to 
E.  upon  payment  by  him  of  the  draft.  At  the  same  time  the  canning 
company  sent  one  of  the  bills  of  lading  to  E.,  instructing  him  that  the 
goods  had  been  shipped,  and  that  he  was  to  pay  the  draft  and  obtain  the 
order,  such  bill  of  lading  not  being  indorsed  or  assigned  by  that  com- 
pany, and  showing  that  the  goods  were  consigned  to  the  shipper.  Upon 
presentation  of  this  bill  of  lading,  the  carrier  delivered  the  goods  to  E., 
who  was  at  the  time  insolvent,  and  had  never  paid  for  the  goods.  Under 
this  state  of  facts,  the  delivery  was  unauthorized,  and  the  carrier  be- 
came liable  to  the  canning  company  for  the  value  of  the  goods,  although 
it  was  ignorant  of  the  fact  of  E.'s  insolvency!  and  that  the  goods  had  not 
been  paid  for,  and  that  a  draft  and  order  had  been  sent  in  regard  to  the 
goods,  but  delivered  them  in  good  faith.     Id. 

14.  Custom.  —  Existence  of  Local  Custom  to  Deliver  Goods  to  Peb- 
SON  Holding  Unindorsed  Bill  of  Lading,  unknown  to  the  consignor 
when  the  goods  were  shipped,  is  no  defense  to  an  action  for  the  value  of 
goods  so  delivered.     Id. 

15.  Shipping-receipt  —  Thkough-contraci'  —  Custom.  —  Through-con- 
tract is  created  by  a  shipping-receipt  in  the  following  form,  and  parol 
evidence  is  inadmissible  to  show  a  custom  limiting  its  effect  as  such: 

"Milwaukee,  ,  188-.  —  Shipped  I)y  Rouudy,  Peckham,  &  Co.  the 

following  articles,  in  good  order,  to  be  delivered  in  like  good  order,  as 
addressed,  without  unnecessary  delay.  —  Consigned  to  Hansen  &  Kirsh, 
Onekama,  Midi.'';  on  the  face  of  which  the  carrier's  agent  stamped  and 
wrote:  ^'F.  &  P.  M.  II.  R.  Co.  —  Reo'd  Nov.  2d,  1887.  —By  agent,  P., 
Milwaukee."     Hansen  v.  Flint  and  Pcre  Marquette  R.  R.  Co.,  791. 

16.  Agency  —  Proof  of  Authority  of  Agent  to  Make  Through-con- 
tract. —  Express  authority  of  the  agent  of  a  common  carrier  to  give  a 
receipt  for  goods,  creating  a  through-contract,  need  not  lie  proved,  when 
he  acted  as  such  in  the  proper  place  for  receiviug  goods  for  the  ca-rier, 
and  was  in  possession  of  tlie  carrier's  stamp  to  be  used  on  such  receipts. 
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and  the  carrier  took  possession  of  the  goods  and  caused  them  to  b* 
■hipped,  presumably  with  knowledge  of  the  receipt,     fd. 

CONFLICT  OF  LAWS. 
See  Forgery,  1,  2. 

CONSPIRACY. 
DnmNOT  OvKBT  Acts  of  Conspiracy  may  be  Given  iv  'Evtdvsck  when 
the  issue  is  whether  the  accused  is  guilty  of  a  general  conspiracy;  and 
when  the  issue  is  whether  a  party  is  guilty  of  a  specific  overt  act  of 
conspiracy,  it  is  competent  to  give  in  evidence  other  overt  acts  of  con- 
spiracy, which  include,  or  are  dependent  upon,  or  constitute  a  part  of, 
the  res  gestce  of  that  act;  but  to  prove  a  specific  overt  act,  it  is  not  ad- 
missible to  give  in  evidence  wholly  disconnected  and  independent  overt 
acts  having  no  other  relevancy  to  each  other  than  that  they  are  overt 
acts  of  the  same  parties.  McDonald  v.  People,  547. 
See  Instructions,  9. 

CONSTITUTIONAL  LAW. 
See  Watercourses,  1,  2. 

CONTRACTS. 

1.  Consideration.  —  Agreement  to  Pat  the  Expenses  of  Ahotheb  Pkb- 
SON,  IF  He  will  Take  a  Trip  to  Europe,  in  no  way  connected  with 
the  promisor's  business,  is  upon  sufficient  consideration;  and  if  the  prom- 
isee takes  such  trip,  he  may  recover  the  amount  of  his  expenditures 
from  the  promisor.     Devecmon  v.  Shaw,  422. 

I.  Purchaser  of  Real  Estate  is  Entitled  to  Withdraw  his  Deposit 
and  terminate  his  contract,  where  it  calls  for  a  perfect  title,  and  the  title 
of  the  vendor  depends  upon  a  deed  executed  by  an  attorney  in  fact, 
whose  power  of  attorney  was  made  prior  to  the  acquisition  of  his  princi- 
pal's title,  and  upon  a  conveyance  from  a  devisee,  and  the  will  under 
which  such  devisee  claims  has  never  been  admitted  to  probate  in  this 
state.     Turner  v.  McDonald,  189. 

tw  Parties  cannot,  by  Contract,  Vary  Procedure  in  Courts  of  Justice 
prescribed  by  the  statute.  A  landlord  cannot,  therefore,  by  exacting 
from  his  tenant  a  power  of  attorney  in  his  lease,  obtain  the  right  to  aui 
immediate  judgment  without  having  demanded  possession  or  having  pro- 
cess issued  or  served,  or  to  an  immediate  writ  of  restitution,  where  the 
statute  provides  that  in  forcible  entry  and  detainer  a  demand  for  pos- 
session must  be  made  upon  the  tenant  before  the  commencement  of  the 
action,  a  complaint  in  writing  be  filed  before  summons  issues,  service 
of  summons  be  maule  in  a  manner  dififerent  from  the  service  in  other 
actions  at  law,  and  in  case  of  judgment,  that  no  writ  of  restitution  be 
issued  in  any  case  until  the  expiration  of  five  days.  French  v.  Miller, 
651. 

4k  Mistake  as  to  the  Existence  or  Identity  of  the  Subject-matter 
of  a  Contract  is  fatal  to  the  contract  itself,  because  of  the  want  of  the 
mutual  assent  necessary  to  its  creation;  but  to  produce  this  result  the 
mistake  must  be  one  which  affects  the  existence  or  identity  of  the  thing 
•old.  Any  mistake  as  to  its  value  or  ijuality  or  other  collateral  attri- 
bates  is  not  sufficient  if  the  thing  deliveied^s  existent,  and  is  the  iden- 
tical thing  in  kind  which  was  ssold.     HedU  v.  liatcheller,  708. 
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6  Fraudulent  Contract.  —  A  contractor  is  not  precluded  from  recovering 
upon  his  contract  to  do  certain  work  in  the  construction  of  a  railway,  by 
the  fact  that  he  entered  into  an  agreement  with  an  engineer  in  charge  of 
such  work  that  he  would  give  the  latter  a  certain  percentage  of  the  profits 
of  the  contract  if  he  (the  engineer)  would,  without  impairing  the  charac- 
ter of  the  road,  or  doing  anything  to  the  disadvantage  of  the  railroad 
company,  make  such  variations,  when  it  should  be  possible  to  do  so,  as 
would  make  the  work  of  the  contractor  less  expensive.  Especially  is 
this  true  when  the  work  was  done  openly,  and  was  in  all  respects  in- 
dorsed by  the  company  for  which  it  was  done.     Cox  v.  McLaughlin,  1G4. 

6.  Restraint  of  Trade  —  Use  and  Occupation  of  Land. — Limitation  is 

reasonable,  and  will  be  enforced,  which  provides  that  ' '  no  intoxicating 
liquors  are  to  be  sold  on  said  premises  in  less  quantities  than  five  gal- 
lons," and  is  inserted  in  a  deed  of  land  because  the  vendor's  store  and 
dwelling-house  were  near  by.     Sutton  v.  Head,  '214c. 

7.  Restraint  of  Trade. — Injpnction  is  proper  remedy  against  willful 

violation  of  restriction  in  deed  not  to  sell  on  the  premises  conveyed 
spirituous  liquors  in  a  less  quantity  than  five  gallons.     Id. 

8.  Restraint  of  Trade.  —  A  contract  entered  into  between  persons  who 

are  engaged  in  the  manufacture  of  lumber,  whereby  one  of  them  agrees 
to  make  and  deliver,  during  a  certain  year,  a  certain  quantity  of  lumber, 
and  not  to  manufacture  any  lumber  to  be  sold  to  any  other  person  within 
four  counties  named,  and  to  pay  a  certain  sum  per  thousand  for  any 
lumber  manufactured  and  sold  to  any  other  person,  is  in  restraint  of 
trade,  against  public  policy,  and  void,  where  it  appears  that  the  con- 
tract was  entered  into  for  the  purpose  of  limiting  the  supply  of  lumber, 
and  increasing  the  price  thereof,  and  giving  one  of  the  contracting  par- 
ties the  control  of  all  lumber  manufactured  near  a  particular  town  in  the 
year  designated,  and  to  control  the  supply  of  lumber  for  that  year  in 
the  counties  mentioned  in  the  contract.  Santa  Clara  VaUey  Mill  and 
Lumber  Co.  v.  Hayes,  211. 

9.  Illegal,  is  Absolutely  Void,  both  at  law  and  in  equity.     It  creates  no 

obligation  between  the  parties,  and  cannot  form  the  basis  of  judicial  pro- 
ceedings.    Id. 

10.  Illegal,  Instances  of.  —  Among  contracts  illegal  under  the  common 
law,  because  opposed  to  public  policy,  are  contracts  in  general  restraint 
of  trade,  —  contracts  between  individuals  or  private  corporations  which 
keep  up  the  price  of  articles  of  utility.     Id. 

IL  Illegal,  cannot  be  Divided  and  Held  Valid  in  Part  when  the 
inducement  thereto  and  the  sole  object  in  view  was  the  formation  of  an 
unlawful  combination,  which  cannot  be  separated  from  the  other  parts 
of  the  contract,  and  leave  any  subject-matter  capable  of  enforcement. 
Id. 

12.  Waiver  is  Intentional  Relinquishment  of  Known  Right.  If  a 
person  acquainted  with  the  custom  and  usage  of  the  Chicago  Board  of 
Trade  employs  a  broker  to  sell  on  the  board  for  him  a  lot  of  corn  for 
future  delivery,  the  broker  at  the  time  neither  demanding  nor  waiving 
his  right  to  demand  margins  from  him  in  case  the  exigencies  of  the  busi- 
ness should  make  it  expedient  to  do  so;  and  if,  on  an  advance  in  the 
price  of  corn,  the  broker  demands  of  his  principal  a  margin  of  three  thou- 
sand five  hundred  dollars  to  make  him  safe,  which  the  principal  refuses 
to  advance,  saying  that  he  would  pay  the  losses  when  the  diflfereucea 
should  be  adjusted,  and  not  before;  and  if,  the  price  of  com  still  advan- 
Am.  St.  Kbp..  Vol.  IX.— 58 
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-eiiig.  the  broker  makes  two  other  demands  for  still  higher  margins,  which 
l>cing  refused,  he  purchases  the  com  to  fill  his  contracts,  and  sues  hia 
principal  for  the  money  paid  for  his  use  in  making  the  purchase,  these 
Bucccssivo  demands  are  not  so  inconsistent  that  the  last  will  be  held,  as 
a  matter  of  law,  a  waiver  of  all  tlio  previous  demands.  Perin  v.  Parker, 
571. 

13.  Where  Party  Called  upon  fob  Margins  REypsRs  to  Pat  Them, 
stating  to  his  broker  that  he  would  furnish  no  margins  until  differences 
were  settled  or  determined,  he  will  be  precluded  from  afterwards  ob- 
jecting that  the  demands  were  not  sufficiently  definite,  and  that  some 
of  them  were  for  a  larger  amount  than  the  broker  was  entitled  to  ask 
for.     Id. 

14.  Broker  ls  Bound  to  Use  Diligence  to  Prevent  I^ss  to  Himself 
AND  uis  Principal  by  buying  corn  to  meet  his  contract,  when,  by  the 
latter'a  order,  he  buys  corn  for  future  delivery,  if  the  principal  gives 
him  absolute  aiul  unconditional  notice  that  he  will  not  pay  the  margins 
demanded  from  him;  but  where  the  principal  merely  notifies  tlie  broker 
that  ho  will  not  pay  losses  until  the  differences  are  adjusted,  such  notice 
is  not  to  be  regarded  as  an  absolute  and  unconditional  refusal,  and  the 
broker  may  buy  the  corn  necessary  to  fill  the  contract  at  any  time  be- 
fore he  is  bound  to  deliver,  and  hold  the  principal  liable  for  the  loss.  Id. 

16.  Margins,  Amount  of,  upon  What  Based. — Where  the  rules  of  a  par- 
ticular market  authorize  a  broker  selling  corn  for  future  delivery  to  de- 
mand ten  per  cent  margins  of  his  principal,  an  instruction  to  the  jury 
which,  by  necessary  implication,  excludes  from  its  consideration,  in  con- 
sidering the  reasonableness  of  the  broker's  demand  for  margins,  the 
right  of  the  broker  to  demand  ten  per  cent  margins  on  the  contract  price, 
and  limits  his  right  to  margins  based  upon  the  difference  between  the 
contract  price  and  the  market  price,  is  erroneous,  and  properly  refused. 
Id. 

16.  Reasonableness  of  Demands  for  Margins  a  Question  of  Fact.  — 
In  an  action  by  a  broker  to  recover  moneys  advanced  to  complete  Lis 
contract  of  sales  made  for  his  principal,  the  question  whether  the  de- 
mands of  the  broker  for  margins  were  reasonable  is  a  question  of  fact, 
to  be  determined  by  the  jury  from  the  statements  in  the  written  demand 
and  their  context,  and  from  a  consideration  of  all  the  surrounding  cir- 
cumstances.    Id. 

See  Assumpsit,  1. 

CORPORATIONS. 

1.  Corporation  Which  Willfully  Frustrates  Object  of  its  Institu- 

tion Commits  Fraud  on  Public,  and  is  not  entitled  to  equitable  consid- 
eration.    Appeal  of  Sa-anlon  Electric  LijlU  and  Heat  Company,  79. 

2.  Formed  for  Purpose  ok  FuuNisniNO  City  with  Elkctric  Light,  and 

Claiming  Exclusivk  Pimvilf.gk  thereof,  ls  not  entitled  to  Aid  of 
Court  of  Equify  in  restraining  a  rival  company,  after  its  stock  has  been 
purchased  bj'  the  president  of  the  g.is  and  water  company  of  the  city  for 
the  purpose  of  destroying  competition,  and  it  is  operated  wholly  in  the 
interest  of  the  latter  company.  Id. 
S.  Legislative  Grant  of  E.xrLisivE  Pkivilfxjes  to  Corporation  ls  to  bb 
Construed  Most  Stricty,  and  every  intendment  not  obviously  in  favor 
of  the  grant  must  be  construed  against  it.     Id. 


Index.  915 

4.  ExcLxrarvE  pKrviLEGES  Conferred  Br  Section  34  of  Pennstlvania  Act 
OF  1874  do  not  Extend  to  companiea  formed  thereunder  for  the  purpose 
of  furnishing  light  by  electricity.     Id. 

6.  Notice  of  Meetings  of  Directors.  —  Each  director  must,  under  the 
provisions  of  the  Civil  Code  of  California,  have  special  notice  of  the  reg- 
ular meetings  of  the  board,  unless  provision  is  made  in  the  by-laws  for 
Buch  meetings.     Thompson  v.   William.i,  187. 

6.  Notice  of  Adjourned  Meeting  of  the  Directors.  —  If  a  regular  meeting 

of  the  board  of  directors,  of  which  no  notice  is  required,  is  adjourned 
to  the  next  day,  but  the  hour  to  which  it  is  thus  adjourned  is  not  stated, 
and  two  directors  are  not  present  at  such  regular  meeting,  and  no  notice 
is  given  of  the  adjourned  meeting,  and  these  two  directors  have  no 
knowledge  of  it,  an  assessment  levied  at  such  adjourned  meeting  is  a 
nullity.     Id. 

7.  Sn.\RE3  OF  Stocks  in,  are  Personal  Property.     Tregear  v.  Etiwanda 

Water  Compamj,  245. 

8.  Telephone  Company  incorporated  under  article  5,  chapter  21,  Revised 

Statutes  of  Missouri,  has  power  to  own  and  operate  telephone  lines, 
establish  reasonable  charges  for  the  use  of  the  same,  erect  poles  along 
and  across  public  roads  and  streets,  and  condemn  pi  ivate  property  for  a 
right  of  way;  but  it  is  charged  with  the  duty  of  receiving  and  transmit- 
ting messages  with  impartiality  and  good  faith,  and  is  subject  to  public 
regulations,  including  the  right  of  the  state  to  fix  and  prescribe  a  maxi- 
mum rate  for  telephone  service;  and  this  power  may  be  delegated  to 
municipal  corporations.  City  of  St.  Louis  v.  Bell  Telephone  Company, 
370. 

9.  Not  Estopped  from  Recovering   Moneys  Fraudulently  Misapplied 

BY  Treasurer  in  liquidation  of  his  debt  to  another  corporation  by  the 
fact  that  he  fraudulently  enters  his  misappropriation  as  loans  from  the 
wronged  corporation  to  other  persons  from  whom  it  attempts  to  collect 
such  supposed  loans.     Atlantic  Mills  v.  Indian  Orchard  Mills,  698. 

10.  Knowledge  of  Officer  when  Knowledge  of  Corporation. — If  the 
treasurer  of  a  corporation  pays  his  deficit  to  it  by  drawing  checks  upon 
another  corporation  of  which  he  is  also  treasurer,  no  other  oflScer  of 
either  corporation  having  knowledge  of  the  true  nature  of  the  transac- 
action  when  it  occurred,  the  knowledge  of  such  treasurer  must  be  im- 
puted to  the  corporation  receiving  such  checks,  and  their  receipt  must  be 
treated  as  wrongful,  and  as  imposing  a  liability  to  repay  their  amount 
to  the  corporation  against  which  they  were  drawn.     Id. 

11.  Notice  of  Fraud.  —  Principal  mu.st  be  Regarded  as  Acting  with 
Knowledge  of  a  Fraudulent  Act  w^hen  he  is  represented  solely  by 
an  agent  who  has  such  knowledge.     Id. 

12.  Duty  of  Inquiry.  —  Corporation  Receiving  from  One  of  its  Officers 
A  Large  Amount  in  Checks  on  Another  Corporation  payable  to 
the  order  of  the  former,  and  to  be  used  in  discharge  of  the  private  debt 
of  the  officer  to  it,  is  put  upon  inquiry  as  to  how  such  officer  came  by 
such  checks,  and  to  have  the  right  to  apply  them  in  satisfaction  of  hia 
private  debt.     Id. 

Sea  Eminent  Domain,  2,  3;  Payment;  Pleasino,  fi^  d. 

COSTS. 
See  Appeal,  4. 
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CO-TENANCY. 

1.  Co-TK.NANT  IS  UNDER  No  Obuoatioh  TO  Pax  Taxes  upoD  the  moiety  of 

another  co-tenant.     OijUahy  v.  Hollhter,  177. 

2.  Co-tenant's  Adverse  Possession,  Evidence  of.  —  The  purchaae  by  a 

co-tenant  at  a  tax  sale  of  the  interest  of  another  co-tenant,  and  the 
taking  of  a  deed  purporting  to  convoy  the  same,  are  acta  indicating  hi» 
purpose  to  claim  the  whole  title  adversely  to  his  co-tenant.     Id. 

8.  Tenant  in  Common,  Des.seisin  by.  — One  tenant  in  common  may  dis- 
seise another;  but,  prima  facte,  the  possession  of  one  is  also  that  of  the 
other.  An  ouster  or  disseisin  is  not  to  be  presumed  from  the  mere 
fact  of  sole  possession,  but  it  may  be  proved  by  sole  possession  accom- 
panied by  a  notorious  claim  of  exclusive  right.  There  can  be  no  disseisin 
or  adverse  possession  until  there  has  been  a  disclaimer  by  the  assertion 
of  an  adverse  title  and  notice  thereof  to  the  other  co-tenant,  either 
direct  or  inferable  from  notorious  acts.     Id. 

i.  Ouster. — Whetuer  One  Co-tenant  uas  Ousted  Another  is  a  ques- 
tion of  fact  for  the  determination  of  the  jury  whenever  there  is  any 
substantial  evidence  of  an  ouster.  A  jury  is  warranted  in  inferring  an 
ouster  from  the  exclusive  possession  by  one  tenant  in  common  for  a  great 
number  of  years  without  any  accounting  to  or  recognition  of  right  in 
his  foUow-coumioner,  or  any  evidence  explaining  why  the  co-tenant 
neglected  to  assert  his  right.     Id. 

See  Dedication;  Paktition,  1,  2;  Vendor  and  Vendee,  2. 

CRIMINAL  LAW. 

1.  Where  General  Charge   in   Indictment  is  Restricted  by  Bill  o» 

Particulars  furnished  to  the  defendant,  instructions  which  wholly 
ignore  such  restrictions  are  erroneous.     McDonald  v.  People,  547. 

2.  Where  Bill  of  Particulars  is  Furnished  in  Criminal  Case,  the  evi- 

dence to  establish  a  conviction  must  be  confined  to  the  specifications 
therein  contained.  And  where,  in  the  trial  of  an  indictment  for  a  con- 
spiracy to  defraud  a  county  by  means  of  fraudulent  bills  for  labor  and 
materials,  the  prosecution,  by  order  of  the  court,  furnishes  a  bill  of  par- 
ticulars relating  only  to  bills  for  work  and  materials  for  the  normal 
school,  it  is  error  to  permit  the  prosecution  to  give  evidence  of  other 
bills  for  labor  and  materials  for  the  court-house,  insane  asylum,  infirm- 
ary, and  hospital,  the  bills  relating  to  these  different  institutions,  and 
the  fraudulent  pretenses  relating  thereto,  having  no  immediate  or  direct 
connection  with  each  other.  The  effect  of  the  bill  of  particulars  in 
such  case  is  to  narrow  the  issue  to  the  fraudulent  bills  relating  to  the 
normal  school,  and  to  exclude  evidence  of  all  others.     Id. 

8.  Every  Per.son  Charged  with  Crime  is  Entitled  to  Fair  and  Impar- 
tial Trial;  and  it  is  the  duty  of  the  courts  to  see  that  the  guaranty  of 
such  a  trial,  conferred  by  the  laws  upon  every  citizen,  shall  be  upheld 
aud  sustained.     Id. 

4.  Conviction  or  Acquittal  as  Bar  to  Further  Prosecution. — Where 
the  offense  on  trial  is  a  necessary  element  in,  and  constitutes  an  essential 
part  of,  another  offense,  and  both  are  in  fact  but  one  transaction,  a  con- 
viction or  acquittal  of  one  is  a  bar  to  a  prosecution  for  the  other.  StaU 
V.  Crona  and  White,  53. 

6.  One  has  the  Right  to  Defend  Himself  in  his  Own  DwELLrNo-uousE, 
and  u  not  required  to  escape  therefrom  when  aasanlted  therein,  if  h« 
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believes,  and  has  reasonable  ground  to  believe,  another  is  about  to  take 
his  life,  or  inflict  great  bodily  harm  upon  him.  Extep  v.  Commonwealth, 
260. 

6.  One  has  the  Right,  in  his  Own  Dwelling-house,  to  Rescde  and  De- 

fend HIS  Wife,  Even  to  Taking  Life,  where  she  is  being  assaulted  and 
beaten,  and  he  at  the  time  believes,  and  has  reasonable  grounds  to  be- 
lieve, she  is  in  immediate  danger  of  losing  her  life,  or  suffering  great 
bodily  harm.     Id. 

7.  Whatever  One  mat  Do  in  his  Own  Defense,  Another  hay  Do  fob 

Him,  even  to  Killing,  if  he  believes  life  is  in  immediate  danger,  or  if 
such  danger  and  necessity  be  reasonably  apparent,  provided  the  party 
in  whose  defense  ho  acts  was  not  in  fault.  He  interferes,  however,  at 
his  peril  if  the  person  slain  was  not  in  fault.  Stanley  v.  Commonwealth^ 
305. 

8.  Instruction  Which  Confines  the  Right  to  Act  in  Defense  of  An- 

other TO  the  Existence  of  Actual  Danger,  and  which  does  not 
allow  the  right  to  act  in  good  faith  upon  appearances,  however  reason- 
able, is  erroneous.     Id. 

9.  Verdict.  —  Where,  during  deliberation,  a  juror  becomes  sick  and  unable 

to  continue,  and  the  jury  announce  their  inability  to  agree,  but  upon 
being  polled,  all  announce  a  verdict  of  guilty  on  the  first  two  counts  and 
a  disagreement  on  tw^o  other  counts,  whereupon  the  solicitor  for  the 
state  enters  a  nolle  "prosequi  as  to  the  latter  two  counts,  and  the  jury  then 
return  a  verdict  of  guilty,  there  is  no  reviewable  error,  for  while  such 
method  of  polling  the  jury  is  not  to  be  approved,  still  the  action  of  the 
solicitor  is,  in  legal  effect,  but  consent  to  acquittal  on  the  last  two  counts, 
and  no  injury  could  result  to  defendant  therefrom.     Stati  v.  Cross,  53. 

10.  Devices  to  Prevent  Persons  from  Entering  into  or  Continuing 
in  the  Employment  of  Another,  as  by  threats,  intimidation,  display 
of  banners,  and  the  like,  are  illegal,  both  at  common  law  and  by  the 
statutes  of  Massachusetts.     Sheri-y  v.  Perkins,  689. 

11.  Prostitution  —  Evidence  —  Age  of  Girl — Mother's  Testimony. — 
Testimony  of  tlie  mother  is  the  best  evidence  as  to  the  age  of  her  child, 
in  a  criminal  prosecution  against  a  person  for  inducing  or  knowingly  suf- 
fering a  girl  under  the  age  of  twenty-one  years  to  resort  to  or  be  in  or 
upon  her  premises  for  the  purpose  of  being  unlawfully  and  carnally 
known.     Hermann  v.  State,  789. 

12.  Jury  may  Determine  from  Girl's  Personal  Appe.\rance  whether 
Defendant  Knew  She  was  under  Age  of  Twenty-one.  —  Court 
may  propeily  allow  tlie  jury  to  determine  from  the  girl's  personal  ap- 
pearance, or  from  view  only,  whether  the  defendant  knew  tliat  slie  was 
under  the  age  of  twenty-one  at  the  time  the  girl  was  suffered  to  resort 
to  the  defendant's  premises  for  the  purpose  of  prostitution,  where  the 
evidence  showed  tliat  the  girl  was  under  the  age  of  sixteen,  in  a  crim- 
inal prosecution  under  a  statute  against  a  persoji  for  inducing  or  know- 
ingly suffering  a  girl  under  the  age  of  twenty-one  years  to  resort  to  op 
be  in  or  upon  her  premises  for  the  purpose  of  being  unlawfully  and 
carnally  known.     Id. 

See  Bigamy;  Forgery;  Larceny,  1,  2;  Homicide. 

DAMAGES. 
1.  Measure  of  Damages  —  Instruction.  — In  Action  for  Injury  Causbs 
BY  Defendant's  Negligence,  testimony  of  plaintiff  that  he  had  a  wife 
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and  three  obildrea  ia  not  calculated  to  mislead  orinflaence  the  Jnry,  and 
is  therefore  not  prejudicial,  where,  by  its  instruction,  the  court  guides 
the  jury  plainly  as  to  the  compensation  or  damages  the  plaintifiF  is  enti- 
tled to  receive;  and  especially  is  it  not  prejudicial,  where,  in  addition  to 
the  general  instruction  as  to  damages,  the  special  interrogatory  was 
propounded  to  the  jury  by  the  court,  "What  sum  in  damages  will  rea- 
sonably compensate  the  plaintifiF  for  the  injuries  sustained  by  him  ?  " 
and  the  response  by  the  jury  was,  "  Wo  say  five  thousand  dollars,"  and 
the  verdict  of  the  jury  is  also  sustained  fully  by  uncontradicted  testi- 
mony of  bkilled  surgeons  and  physicians  as  to  the  character  and  cfifect 
of  the  injury.  Central  Paaaerlrjer  R'y  Co.  v.  Kuhn,  309. 
S.  Master  AND  Servant  —  Negligence  —  Damages.  —  The  measure  of  dam- 
ages in  an  action  for  injuries  received  by  a  servant  in  obeying  an  order 
incurring  extra  danger,  and  negligence  on  the  part  of  the  master,  is 
compensation  for  the  pain  snfifered,  t^me  lost,  and  permanent  injuries  in- 
curred, together  with  expenses  in  being  cured.  Stephens  v.  Hannibal 
and  St.  Joe  R.  R.  Co.,  336. 

5.  Verdict  not  Excessive.  — A  verdict  for  eight  thousand  dollars  dam- 

ages, awarded  in  an  action  for  personal  injuries  to  the  plaintifiF,  who  was, 
at  the  time  of  the  accident,  a  strong  and  active  man,  nineteen  years  of 
age,  the  injuries  causing  him  excruciating  pain  for  a  long  time,  and  com- 
pelling him  to  submit  to  a  surgical  operation  by  wliich  a  portion  of  tho 
ankle-bono  was  removed,  and  the  joints  of  his  ankle  and  foot  stifiFened, 
making  him  a  cripple  for  life,  and  unfitting  him  for  manual  labor,  for 
which  only  ho  was  qualified,  is  not  excessive,  and  will  not  be  disturbed 
on  appeal.  Henry  v.  Sioux  City  and  Pacific  R'y  Co.,  4^)1. 
4.  Personal  Injuries  —  Fright. — Passenger  may  recover  for  fright  sus- 
tained, in  an  action  against  a  railroad  company  for  damages  caused  by 
the  wrongful  act  of  tho  conductor  in  directing  her  to  leave  the  train  at 
a  place  of  danger,  where  the  conductor,  knowing  the  danger,  directed 
her  to  leave  tho  train  in  tho  night-timo  at  a  place  several  hundred  feet 
from  tho  platform  of  the  depot  of  her  destination,  and  she  was  thus  com- 
pelled to  walk  along  a  side-track,  in  which  there  was  an  open  culvert, 
into  which  she  fell  and  was  injured,  and  while  endeavoring  to  extricate 
herself,  she  was  frightei»ed  by  the  backing  of  trains  on  the  track  tow- 
ards her.     Stutz  v.  Chicaijo  and  Northvocatern  R'y  Co.,  769. 

6.  Person.vl  Injuries  —  Evidence  as  to  Extent  of  Injuries. — Evidence 

is  admissible  in  an  action  by  a  married  woman  to  recover  damages  for 
personal  injuries  caused  by  the  wrongful  act  of  tho  defendant,  as  tend- 
ing to  show  the  extent  of  tho  injuries,  that  by  reason  thereof  she  was 
unable  to  perform  her  work  as  sho  had  previously  done.     Id. 

6.  Future  Suffering.  —  It  is  proper  to  instruct  tho  jury,  in  an  action  to 

recover  damages  caused  by  the  wrongful  act  of  tho  defendant,  that  the 
plaintifiF  is  entitled  to  recover  for  any  further  physical  sufFering  which, 
from  tlie  evidence,  is  reasonably  certain  to  result  from  the  injury,  where 
there  is  evidence  tending  to  show  that  the  plaintifiF  had  not,  at  the  time 
of  tho  trial,  fully  recovered  from  the  injuries  sustained.     Id. 

7.  Negligence.  — The  law  will  imply  substantial  pecuniary  loss   in   some 

amount  to  a  wife  and  child  from  the  death  of  their  husband  and  father, 
who  was  at  the  time  prestimnbly  receiving  wages,  and  who  was  there- 
fore possessed  of  tho  ability  to  discharge  his  obligation  to  support  those 
dependent  upou  hiiu.  No  precise  rule  for  estimating  the  loss  recover- 
able can  be  laid  down.     Upon  a  showing  of  the  relation,  duty,  and  dis- 
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position  of  the  person  whose  death  has  been  caused  toward  those  for 
whose  benefit  the  suit  is  brought,  the  matter  is  then  to  be  submitted  to- 
the  jury,  Louisville,  New  Albany,  and  Cliicago  li'y  Co.  v.  Buck,  883. 
8.  Pleading.  —  In  a  Suit  for  Damages  against  the  party  whose  negligenc*- 
was  the  cause  of  the  death,  a  general  averment  of  damages  is  sufficient. 
Id. 
Seo  Eminent  Domain,  7-13;  Execctions,  3;  Ma.ster  and  Servant,  19. 

DEDICATION. 
Attempted  Dedication  of  Common  Property  to  a  public  use  as  a  high- 
way by  one  tenant  in  common  without  the  consent  of  his  co-tenant* 
does  not  affect  their  rights    City  of  St.  Louts  v.  Laclede  Oas  Light  Co., 
334. 

DEEDS. 

1.  Deed  Absolute,  Intended  as  a  Mortgage,  does  not  in  California  trans- 

fer title  as  between  the  parties  to  it.     Turner  v.  McDonald,  189. 

2.  Restriction  in,  as  to  Sale  op  Liquors  on  the  Premises  Conveyed  is 

a  Covenant  running  with  the  land,  and  therefore  effective  against  a 
teuant  or  assignee  of  the  vendee.     Sutton  v.  Head,  '274. 

3.  Parol  Evidence  that  Limimation  as  to  Use  of  Land  Entered  into 

THE  Consideration  of  a  Deed  thereof  is  admissible,  although  deed  may 
be  silent  as  to  it.     Id. 

4.  Reformation.  —  Evidence  must  be  clear,  positive,  and  convincing  in 

order  to  so  reform  a  deed  as  to  include  therein  land  claimed  to  have  been 
omitted  by  mistake.     Turner  v.  Shaw,  319. 

See  Husband  and  Wife,  3,  4;  Mortgages,  7;  Registration. 

EJECTMENT. 

1,  Evidence  Admis.sible  under   the   General  Denial. — The  defendant 

may,  under  the  general  denial  in  ejectment,  introduce  any  evidence 
tending  to  defeat  the  plaintiff's  title,  and  may,  therefore,  under  such 
denial,  show  that  the  deed  under  which  plaintiff  claims  is  void  because 
made  in  violation  of  the  statutes  of  the  United  States  concerning  the 
disposal  of  public  lands.     Sparroio  v.  lihoades,  197. 

2.  Practice.  —  In  Ejectment,  It  is  Too  Late  to  Rai.se  Question  in  Su- 

preme Court  for  the  First  Time  as  to  the  Right  of  the  beneficial 
owner  to  maintain  the  action,  at  least  without  making  the  holder  of  the 
legal  title  a  party.     Davidson  v.  Morrison,  295. 

8.  In  Action  of  Ejeci'me.nt,  Court  will  not  Disturb  Finding  of  Court 
Below  as  to  Heirship,  even  if  it  be  conceded  that  the  testimony  pre- 
ponderates in  favor  of  plaintiff.     Id. 

4.  Value  of  Improvements  Made  by  Defendant  —  Title  under  Holder 
OF  Life  Estate  —  Adverse  Possession  against  Remainderman. — Pos- 
session of  one  who  enters  under  a  deed  from  the  holder  of  a  life  estate, 
purporting  to  convey  the  fee,  and  the  grantor  intending  to  convey  the 
fee,  and  the  grantee  supposing  he  is  getting  the  fee,  becomes  adverse  to 
the  remainderman  immediately  upon  the  death  of  the  tenant  for  life,  so 
as  to  entitle  him  from  that  time  up  to  the  time  of  the  commencement  of 
the  action  to  the  benefits  of  section  309G  of  the  Revised  Statutes  of  Wis- 
consin, which  provides  that  in  case  of  a  recovery  of  land  on  which  the 
party  in  possession,  or  those  under  whom  he  claims,  "  while  holding  ad- 
versely by  color  of  title  asserted  in  good  faith, "  shall  have  made  perma- 
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nent  and  valuable  improvements,  or  shall  have  paid  taxes  assessed,  gath 
party  shall  bo  entitled  to  have  from  the  plaintiff  the  valne  of  sncb  im> 
provements  at  the  time  of  the  verdict  or  decision  against  him,  and  the 
amount  paid  for  taxes,  with  interest  from  the  date  of  payment.  Barrett 
v.  Stradl,  795. 
.  FlNPINGS  A3  TO  CHARACTER  OF  DeFKNDANT's  POSSESSION.  —  Findings  that 
during  a  certain  time  the  defendant  in  an  action  of  ejectment  had  excla- 
sivo  possession  of  the  premises,  that  he  claimed  to  be  the  sole  owner 
thereof  under  and  by  virtu<}  of  a  deed  to  him,  and  that  ho  asserted  his 
title  founded  on  such  deed  in  good  faith,  are  equivalent  to  an  express 
finding  that  ho  was  in  possession  during  such  time  holding  adversely 
under  color  of  title  asserted  in  good  faith,  so  as  to  entitle  him,  under 
section  3096  of  the  lievised  Statutes  of  Wisconsin,  to  the  value  of  th« 
improvements  which  he  has  made  on  a  recovery  against  him.     Id. 

6.  Presumption  as  to  Continuance  of  Adverse  Possession.  —  Possession 

of  defendant  in  ejectment  will  be  presumed  to  have  continued  to  be  ad- 
verse, in  the  absence  of  evidence  showing  a  change  in  its  character,  so 
as  to  entitle  him,  under  section  3096  of  the  Revised  Statutes  of  Wiicon- 
sin,  to  the  value  of  tlio  improvements  which  he  has  made,  on  a  recovery 
against  him,  where  the  evidence  shows  that  the  defendant  was  at  one 
time  in  possession  of  the  land  in  question,  holding  adversely  to  the  plain- 
tiff under  color  of  title  asserted  in  good  faith,  and  that  such  possession 
continued  down  to  the  commencement  of  the  action.     Id. 

7.  Improvements  Made  by  Defendant  after   Notice   of   Plaintitf'b 

Claim.  —  Defendant  in  ejectment  is  entitled  to  the  value  of  improve- 
ments made  by  him,  even  after  notice  of  the  plaintiff's  claim,  under  sec- 
tion 3096  of  the  Revised  Statutes  of  Wisconsin,  on  a  recovery  agaiiut 
him,  where  he  entered  into  possession  of  the  premises  under  color  of  title 
asserted  in  good  faith.  In  order  to  change  the  nature  of  his  adverse  pos- 
session, there  must  not  only  be  a  knowledge  that  there  is  a  better  title, 
but  there  must  be  an  express  or  implied  yielding  to  such  superior  title. 

Id. 

See  Eminent  Dobiain,  13. 

EMINENT  DOMAIN. 

1.  Railroad  Crossing  Line  of  Another  —  Pennsyxvanl^  Act  of  1871.  — 

Pennsylvania  act  of  1871,  relating  to  crossings  of  lines  of  railroads  by 
other  railroads,  has  no  application  where  one  railroad  company  attempts 
to  run  its  line  through  the  yard  of  another  company,  and  to  cross  its 
yard-tracks  and  switches.  Appeal  qf  Pittsburgh  Junction  /?.  li.  Co., 
128. 

2.  Right  of  One  Corporation  to  Take  Property  of  Another. — Prop- 

erty already  taken  for  one  public  use  by  a  corporation  cannot  be  taken 
by  another  corporation  for  another  use,  except  by  express  grant  or  by 
necessary  implication,  although  the  franchises  of  a  corporation  are  prop- 
erty, and  may  be  taken  under  the  power  of  eminent  domain.     Id. 

8.  Implication   of  Right  of  One   Corporation  to  Take  Franchises  of 

Another. — Implication  cannot  exist  in  favor  of  the  right  of  one  cor- 
poration to  take  the  franchises  of  another  corporation  under  the  right  of 
eminent  domain,  unless  it  arises  from  a  necessity  so  absolute  that  with- 
out it  the  grant  itself  would  be  defeated,  and  not  a  neces-sity  created 
by  the  corporation  itself  for  its  own  convenience  or  for  the  sake  of 
economy.     Id. 
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4.  Right  of  Onk  Railroad  Company  to  Take  Pkopertt  of  Another.  — 
Lands  or  right  of  way  occupied  by  one  railroad  company  for  its  corpo- 
rate purposes  cannot  be  taken  as  right  of  way  by  another  company,  ex- 
cept for  mere  crossings,  and  then  only  for  crossing  purposes,  and  not  for 
exclusive  occupancy;  and  this  rule  is  not  confined  to  the  tracks  or  right 
of  way  of  the  company,  but  extends  to  the  grounds  occupied  by  all  the 
appliances  necessary  for  the  successful  operation  of  the  roarl,  and  the 
company  has  a  right  to  construct  its  road  and  make  its  plans  with  a 
liberal  consideration  for  the  future  as  well  as  the  existing  necessities.  Id. 

6.  Railroad  Crossing  Track  of  Another  —  Pennsylvania  Act  of  1871. 
—  Railroad  crossing,  within  the  meaning  of  the  Pennsylvania  act  of 
1871,  is  such  a  crossing  only  as  appropriates  no  part  of  the  land  of  the 
company  whose  track  is  to  be  crossed  to  the  exclusive  use  of  the  company 
seeking  to  cross;  and  therefore  the  equitable  powers  of  the  court  of 
common  pleas,  as  conferred  by  the  second  section  of  that  act,  cannot  be 
invoked  where  the  primary  object  of  a  railroad  company  is  to  appro- 
priate the  land  of  another  company,  the  crossing  of  the  tracks  being  a 
mere  incident.     Appeal  of  Sharon  B'y  Co.,  133. 

6.  Right  of  One  Railroad  Company  to  Take  Lands  of  Another.  — 

To  justify  the  taking  by  one  railroad  company,  for  the  same  use,  under 
the  right  of  eminent  domain,  of  land  acquired  by  another  company,  which 
is  necessary  for  the  latter  to  economically  and  expeditiously  carry  on  its 
present  and  prospective  business,  there  must  be  a  necessity  so  absolute 
that,  without  it,  the  grant  itself  would  be  defeated,  and  not  a  necessity 
created  by  the  company  itself  for  its  own  convenience,  or  for  the  sake  of 
economy.     Id. 

7.  Land-owner  has,  without  Contract,  No  Right  of  Property  in  Rail- 

road Embankment,  nor  any  right  to  compel  the  railway  company  to 
maintain  such  embankment  as  part  of  a  levee  built  to  protect  his  lands 
from  overflow,  and  if  a  part  of  such  embankment  is  carried  away  by  a 
flood,  and  the  company  builds  a  bridge  over  the  opening  instead  of  re- 
pairing the  break,  and  then  files  its  petition  for  condemnation  of  lands 
required  for  the  construction  and  operation  of  its  road  built  on  the  plan 
adopted  by  the  change,  the  land-owner  cannot  recover  for  loss  resulting 
to  him  from  the  removal  of  the  embankment  built  by  the  company. 
Wabash,  St.  Louis,  and  Pacific  It.  R.  Co.  v.  McDowjall,  539. 

8.  iNCRE.'iSED  or  ADDITIONAL  InJURY  CaUSED   BY   ALTERATION    IS  MEASURK 

OF  Damages  to  land-owner  for  land  not  taken,  but  injured,  in  a  proceed- 
ing for  reassessment  of  damages,  where  a  railroad  company  makes  a 
change  in  the  plan  of  constructing  its  road  after  it  has  been  built.     Id. 

9.  Measure  of  Damages  in  Original  Proceedings  to  Condemn  Land  for 

Railroad  is  the  difference  between  the  value  of  the  laud  as  a  whole 
before  and  after  the  construction  of  the  road  built  according  to  the  plan 
proposed.     Id. 

10.  Owner  of  Land  Taken  for  Railroad  may  Demand  New  Assessment 
as  to  increased  damages,  if,  after  his  damages  have  been  assessed,  a 
change  is  made  in  the  plan  of  construction  of  the  road  involving  more 
damages  to  his  land.     Id. 

11.  Benefits  to  Part  of  Tract  of  Land  Injured  by  Change  of  Plan  of 
construction  of  a  railroad  must  be  considered  in  reduction  of  damages 
for  injury  to  another  part  of  the  tract.     Id. 

12.  Verdict  may  State  Amount  of  Damages  in  Gross  Sum,  aud  need  not 
describe  the  lands  for  which  damages  are  awarded  in  a  proceeding  to 
condemn  land  for  a  railroad.     Id. 
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13.  Remedy  op  Owner.  —  Land-owner  who  surrenders  possession  of  his  land 
to  a  railroad  company  without  prepayment  and  by  express  or  implied 
acquiescence  induces  the  company  to  expend  money  in  constructing  its 
road  on  the  street  in  front  of  his  land,  cannot  afterwards  maintain  eject- 
ment  and  recover  liis  land.  Hia  recovery  is  confined  to  damages  and 
compensation  on  account  of  the  location  and  construction  of  the  road. 
LouiitviUe,  Neto  A  Ibany,  and  Chicago  R'y  Co.  v.  SoUuxddle,  862. 

14.  E^DE.vcK  OF  Injury  to  Property,  when  Inadmissible  in  Condemna- 
tion Proceedings.  —  In  a  proceeding  for  the  assessment  of  damages  to 
land  damaged,  but  not  taken,  by  a  change  in  the  construction  of  a  rail- 
road by  the  erection  of  a  bridge  over  an  opening  in  an  embankment, 
which  had  been  made  by  a  flood,  evidence  that  by  reason  of  such  opening 
a  house  of  the  defendant  was  carried  ofif  by  the  water,  and  a  levee  built 
by  him  was  destroyed,  is  calculated  to  lead  the  jury  to  believe  that  such 
injuries  were  proper  elements  of  damages  to  be  considered  by  them  in 
framing  their  verdict,  and  should  therefore  be  excluded.  If  the  sole  ob- 
ject of  introducing  such  evidence  is  to  illustrate  the  force  with  which 
the  water  passed  through  the  opening,  it  should  1>e  so  limited  whea 
offered.     Wabash,  St.  Louis,  and  Pacijic  R'y  Co,  v.  McDougaU,  539. 

See  Attorney  and  Client;  Evidence,  14. 

EQUITY. 

1.  Action  will  be  Regarded  as  One  in  Equity  by  the  Beneficial  Owner 

AGAINST  Claimants  in  Possession  for  the  Recovery  of  Land,  where 
the  relief  sought  is  to  recover  the  same,  have  it  sold,  and  the  proceeds 
divided  as  directed  by  will,  which  cannot  be  done  until  those  in  posses- 
sion arc  ousted,  and  the  beneficiaries  arc  in  court,  and  an  issue  as  to  the 
title  is  made,  and  must  be  determined  before  the  land  can  be  sold.  The 
defendants  failed  to  demur,  but  accepted  the  issue  tendered.  Davidson 
V,  Moi-ri-<oti,  295. 

2.  Cancellation  of  Instruments  Void  at  Law  —  Promissory  Note.  — The 

cancellation  of  a  promissory  note  of  the  plaintiff  in  the  hands  of  the  de- 
fendant, and  shown  to  be  Mithout  validity,  and  to  have  been  wrongfully 
procured,  will  be  decreed  by  a  court  of  equity,  although  the  plaintiff  had 
a  complete  remedy  at  law  against  the  collection  of  the  note.  FUzmaurice 
V.  Hosier,  854. 
S.  Equitable  Jurisdiction  —  Cancellation.  —  To  exclude  the  equitable 
jurisdiction,  the  legal  remedy  must  be,  in  all  respects,  as  satisfactory  as 
the  relief  furnished  by  a  court  of  equity.     Id. 

See  Limitations,  3,  4;  Negotiable  Instruments,  6. 

ESTOPPEL. 

1.  Equitable  Estoppel  is  only  Called  into  Existence  for  the  Pre- 

vention OF  WnoNO  and  the  redress  of  injury.  There  must  be  some 
element  of  wrong  in  the  action  of  the  party  creating  it.  He  must  know, 
or  have  sufficient  reason  to  believe,  that  another  will  place  himself  in  a 
different  position,  or  subject  himself  to  additional  injury  in  consequence 
of  the  action  or  representation.  Whcalon  v.  North  British  and  M.  Ins. 
Co.,  21G. 

2.  Waiver  —  There  can   be  No  Estoppel  when  the  Facts  are  Un- 

known. —  No  one  can  be  presumed  to  have  waived  that  the  existence 
of  which  lie  has  no|  known.     Id. 
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8.  Doctrine  of  Estoppel  in  Pais  is  never  Applied  to  One  Who  is 
WITHOUT  Faxtlt,  or  who  haa  not  by  some  act  or  declaration,  or  by  silence 
when  he  should  speak,  induced  another  to  alter  his  condition  on  the 
faith  of  such  acts  or  the  truth  of  such  declarations.  The  facts  which  give 
rise  to  an  estoppel  must  be  such  as  to  make  it  unjust  and  inequitable  to 
allow  the  party  estopped  to  assert  what  would  otherwise  be  his  right,  or 
make  proof  of  matters  tending  to  establish  such  right.  Gillell  v.  Wiky,  587. 

4.  To  Create  Estoppel,  there  need  not  be  Actual  Fraudulent  Intent 

at  the  time  of  making  the  declarations,  or  performing  the  acts  upon 
which  the  other  party  has  relied,  but  it  is  essential  that  there  should  be 
voluntary  acts  or  declarations  by  which  another  is  made  to  believe  in  the 
existence  of  certain  facts,  and  which  induce  him  to  act  upon  that  belief. 
Id. 
See  Attachment,  12,  13;  Carriers,  11;  Corporations,  9;  Guardian  and 
Ward,  6;  Insurance,  15,  16;  Pleading,  2. 

EVTDENCE. 

1.  Evidence  op  Handwriting,  founded  on  a  comparison  with  other  writ- 

ings admitted  or  proved  to  be  genuine,  is  inadmissible,  nor  should  the 
jury  be  allowed  to  make  such  comparison.     Fuller  v.  Fox,  27. 

2.  Estimates  or  Opinions  of  Witnesses  Who  Saw  Debris  and  Ashe» 

AFTER  Fire,  based  upon  what  they  saw,  of  the  quantity  of  goods  lost 
by  the  fire,  are  inadmissible  in  evidence  in  an  action  on  a  policy  of  in- 
surance to  recover  the  amount  of  the  loss.  Apart  from  the  fact  that 
these  opinions  are  based  upon  data  too  uncertain  and  equivocal  to  be  of 
any  value,  such  a  case  is  not  one  that  properly  admits  of  expert  evidence. 
Bh~minrjham  Fire  Ins.  Co.  v.  Pidver,  598. 

5.  In  Action   for   Damages   for  Personal  Injury  Caused  by  Depres- 

sion IN  Street,  Evidence  of  Measurements  of  the  depression,  made 
some  time  after  the  accident,  should  not  be  excluded  as  incompetent  on 
the  ground  that  it  did  not  appear  that  its  condition  then  was  the  same  as 
at  the  time  of  the  accident,  where  the  witnesses  made  such  comparisons 
of  its  condition  at  the  different  times  as  afforded  some  data  by  which  to 
determine  its  depth  at  the  time  of  the  accident.  NesUt  v.  Town  of  Oar^ 
ner,  486. 
4.  An  Opinion  as  to  Rate  of  Speed  at  Which  a  Hand-car  was  Moving 
on  a  specified  occasion  may  be  given  in  evidence  by  a  man  who  haa 
managed  hand-cars  or  assisted  in  managing  them.  Evansville  and  TetTe 
Haute  R.  R.  Co.  v.  Crist,  8G5. 

6.  Under  Proper  Allegations  in  the  Complaint,  a  plaintifiF  may  prove 

the  nature  and  extent  of  injuries  received.     Id. 

6.  A  Physician,  Speaking  as  an  Expert,  may  testify  as  to  the  effect  of 

an  injury.     Id. 

7.  Ancient  Deeds  m.\y  not  be  Read  as  Evidence  against  an  Adversb 

Claimant  in  Possession,  with  his  title  of  record  to  establish,  on  the 
part  of  the  plaintiff,  a  right  of  entry,  where  no  possession  prior  to  the 
execution  of  the  deed  under  the  same  chain  of  title,  or  since  its  execu- 
tion, has  been  shown.     Davidson  v.  J\forrison,  295. 

8.  Entries  in  Bank-books  concerning  Discount  and  Renewal  of  Notb 

are  Admissible  in  evidence,  after  proof  of  their  genuineness  and  of  the 
death  of  the  person  who  made  them,  for  the  purpose  of  showing  the  re- 
lations of  the  parties  thereto  to  tlie  transaction  in  respect  to  which  the 
note  was  given.     Reynolds  v.  Stunner,  523. 
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9.  Declarations  of  a  Decedent  Made  Immediatelt  after  he  was  injared, 
and  substantially  while  he  was  being  extricated  from  under  the  wheels 
of  the  car  which  had  passed  over  him,  will  be  admitted  ia  evidence  as 
part  of  the  res  'jestce.  Louisvilie,  New  Albany,  and  Chicago  R'y  Co.  v. 
Bud,  SS3.  . 
).  Wrr.sEss.  —  Right  to  Testify  Reoardiho  Matters  Occurbixo  dubino 
THE  Lifetime  of  a  Decedent,  although  in  certain  cases  prohibited  by 
statute  where  an  executor  or  administrator  is  a  party,  is  yet  allowed  in 
a  replevin  suit  against  a  purchaser  from  the  administrator  at  public 
sale.     Durham  v.  Sluinnon,  860. 

U.  Declaration's  by  Decedent,  Two  Days  before  his  PcmcHAaE  of  a 
HoRSF.,  that  he  intended  purchasing  a  colt  for  plaintifiT,  admitted  as 
substantially  coincident  witli  the  act  of  purchasing,  and  declarations 
by  decedent  after  the  purchase,  and  while  still  in  possession  of  the  horse, 
aud  in  disparagement  of  his  title,  are  receivable  as  part  of  the  re* 
gestae.     Id. 

12.  An  Objection  to  Evidence  as  being  "incompetent,  immaterial,  and 
irrelevant"  is  not  sufficiently  specific.     Stringer  v.  Frost,  875. 

13.  Fact  that  Plaintiff,  in  Action  for  Personal  Injury,  CJontba- 
DiCTED  HIS  Testimony  given  on  a  former  trial  in  a  material  point  affects 
oul}-  liis  credibility  as  a  witness,  and  is  a  proper  matter  for  the  consid- 
eration of  tlie  jury,  after  hearing  his  explanation  of  the  contradiction. 
Henry  v.  Sioux  City  and  Pacific  li'y  Co.,  457. 

14.  On  Question  not  in  Issue  Inadmissible.  —  Where  a  railway  company, 
after  changing  the  construction  of  its  road  from  an  embankment  to  a 
trestle-bridge,  files  its  petition  for  a  second  condemnation  of  land,  with- 
out averring  therein  any  intended  change  in  the  con.struction,  evidence 
that  the  opening  in  the  embankment  was  not  intended  to  be  and  remain 
permanent  is  inadmissible,  and  should  be  excluded.  To  render  such 
evidence  admissible,  the  company  should  have  averred  in  its  petition 
that  it  proposed  to  readopt  the  original  plan  of  construction,  and  sup- 
ported such  averment  by  introducing  plans  to  be  incorporated  into  the 
record.      Wabash  etc.  R'y  Co.  v.  McDougall,  539. 

See  Agency,  1,  3,  4,  5;  Appeal,  1-3,  G,  7,  9,  12;  Conspiracy;  Crimiiial 
Law,  11,  12;  Deeds,  3;  Eminent  Domain,  14;  Husbaud  akd  Wue,  8; 
Master  and  Servant,  18. 

EXECUTIONS. 

1,  Where  Officer  n.A.s  Levied  upon  and  has  possession  of  goods,  he  has 

a  special  property  therein  for  the  purpose  of  selling  and  applying  the 
proceeds  to  the  payment  of  the  judgment  specified  in  the  executions 
levied,  and  the  remainder  to  the  satisfaction  of  any  other  executions 
properly  in  his  hands,  even  though  not  actually  levied.  Penland  v. 
Lealherwood,  38. 

2.  Where  Officer  has  Levied  his  Execution  against  property,  and  has 

taken  it  into  possession,  other  officers  having  like  executions  may  make 
other  constructive  levies  upon  the  same  property,  and  though  not  enti- 
tled to  iL  i  possession,  they  are  entitled  to  have  the  property,  or  the  pro- 
ceeds of  the  sale  thereof,  applied  to  the  satisfaction  of  their  executions 
in  their  order,  after  the  execution  first  levied  has  been  satisfied;  and  it 
is  the  duty  of  the  officer  making  the  first  levy,  and  having  notice  of  the 
second  aud  other  constructive  levies,  to  thus  apply  the  property  and  the 
proceeds  of  the  sale  thereof.     Id. 
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8.  Where  Officer  has  Property  in  his  hands  tinder  an  execution  levied 
upon  it,  and  he  is  wrongfully  deprived  of  such  possession,  the  measure 
of  damages  against  the  wrongdoer  is  the  money  due  upon  the  execution 
levied  and  that  due  upon  executions  in  his  hands  not  actually  levied, 
including  costs,  at  the  time  of  the  wrongful  taking.     Id. 

4,  Dormant  Execution.  —  Agreement  to  Postpone  the  Issue  of  an 
Execution,  or  directions  to  a  sheriff  to  hold  an  execution  until  further 
orders,  will  not  prejudice  the  rights  of  the  plaintiflf,  if  he  has  a  judgment 
lien,  and  makes  his  sale  before  such  lien  expires.     Slattery  v.  Jones,  344. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Devastavit.  —  An  administrator,  whether  domestic  or  foreign,  who  find» 

when  he  qualifies  as  such  a  sum  of  money  to  the  credit  of  the  estate,^ 
deposited  in  a  solvent  bank  in  the  state  of  his  residence,  and  who  adds 
to  such  sum  as  payments  are  made  him,  but  who  also  pays  out  the 
money  so  deposited  as  soon  as  those  entitled  to  it  will  receive  it,  is  not 
guilty  of  a  devastavit,  in  case  the  bank  fails.     Moore  v.  Eure,  17. 

2.  Are  only  Required  to  Exercise   Ordinary  Care  and  Reasonablk 

Diligence  in  managing  the  estate  they  represent.     Id. 

3.  Fiduciary   Relation  —  Executor  and   Widow  —  Release  —  Burden 

OF  Proof.  —  Burden  of  proof  is  upon  executor  to  show  the  fairness  and 
good  faith  of  the  transaction  by  which  he  procured  a  release  from  the 
testator's  widow,  who  was  omitted  from  the  will,  of  her  statutory  inter- 
est in  the  estate,  because  of  the  relation  of  trust  and  confidence  which 
the  executor  occupies  towards  the  widow,  and  especially  when  it  appears 
that  the  executor  procured  the  release  immediately  after  the  testator's 
death  for  a  consideration  less  than  one  half  of  the  widow's  interest  in 
the  personalty  alone,  the  value  of  the  realty  besides  being  upwards  of 
ten  thousand  dollars.     Appeal  of  Cunningham,  121. 

4.  Funeral   Expenses  of  a  Decedent  Include  a  Tombstone  Erected 

over  his  Grave.  The  court  having  jurisdiction  over  the  settlement  of 
his  estate  may  therefore  allow  as  part  of  his  "  funeral  expenses  "  moneys 
expended  by  the  administrator  in  erecting  a  monument.  Van  Emon  v. 
Superior  Court,  258. 

FISHERY. 
See  Watercourses,  1,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Confession  of  Jxtdgment  upon  Warrant  of  Attorney  in  Action  or 

Forcible  Entry  and  Detainer  is  not  authorized  under  the  law  of 
Illinois.  In  this  action,  which  is  a  special  statutory  proceeding,  sum- 
mary in  its  nature,  and  in  derogation  of  the  common  law,  the  statute 
conferring  jurisdiction  must  be  strictly  pursued  in  the  method  of  pro- 
cedure prescribed  by  it,  or  the  jurisdiction  will  fail  to  attach,  and  the 
proceeding  bo  coram  nonjudice  and  void.     French  v.  Miller,  651. 

2.  Court  of  Record  Derives  its  Authority  Wholly  from  Statute  in 

Forcible  Detainer  Proceeding,  and  does  not  proceed  therein  by 
virtue  of  its  power  as  a  court  of  general  jurisdiction.  In  such  proceed- 
ing, it  is  to  be  treated  as  a  coxxrt  of  special  and  limited  jurisdiction,  and 
a  confession  of  judgment  upon  a  warrant  of  attorney  in  it  is  as  irregular 
and  unauthorized  as  it  would  be  in  a  justice's  court.  Id. 
See  Contracts,  3. 
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FORGERY. 

1.  Falsf.  Entrt— Conflict  of  Laws. — Where  the  officers  of  a  national  bank 

forgo  a  note,  and  enter  it  on  the  books  of  the  bank  as  assets,  with  intent 
to  misleail  and  deceive  the  bank  examiner,  the  state  court  of  North  Car- 
olina haa  jurisdiction  to  try  and  punish  the  makers  for  the  forgery, 
though  the  federal  courts  have  exclusive  jurisdiction  to  punish  them  for 
making  tlio  false  entries.  The  forgery  and  false  entries  are  distinct 
crimes.     Slate  v.  CroM,  53. 

2.  CoNKLicr  OF  Laws.  — The  Revised  Statutes  of  the  United  States,  section 

5418,  providing  punishment  for  the  forgery  of  certain  writings  for  the 
purpose  of  defrauding  tlie  United  States,  is  directed  against  frauds  at- 
temptei'  to  be  perpetrated  against  the  government  in  its  fiscal  operations, 
and  does  not  include  the  forgery  of  notes  or  money  securities  held  by 
banks  or  individuals  against  other  business  corporations  or  individuals, 
nor  does  it  include  a  note  forged  by  the  officers  of  a  national  bank  to  de- 
ceive the  bank  examiner,  so  as  to  oust  the  state  courts  of  jurisdiction  to 
punish  the  forgery,  when  it  does  not  appear  that  the  government  has 
any  pecuniary  interest  in  the  matter,  and  in  the  absence  of  an  averment 
that  sucli  note  was  forged  with  intent  to  defraud  the  United  States.    Id. 

Z.  Evidence.  —  Where  forgery  is  charged  against  the  officers  of  a  bank  in 
falsely  uttering  bonds  and  depositing  them  as  assets  of  the  bank,  evi- 
dence of  the  financial  condition  or  ownership  of  the  stock  of  the  bank  at 
or  prior  to  the  forgery,  or  of  family  relations  between  the  parties,  is  in- 
competent and  insufficient,  as  the  only  inquiry  is  as  to  the  jjerpetration 
of  the  forgery  and  an  intent  to  defraud,     fd. 

4.  Allegino  Intent.  —  In  charging  forgery  under  section  1191,  North  Car- 
olina code,  it  is  only  necessary  to  allege  an  intent  to  defraud,  withont 
designating  the  person  or  corporation  intended  to  be  defrauded.     Id. 

6.  Where  there  is  a  Present  Intent  to  Defraud,  the  crime  of  forgery 
is  complete,  whether  the  expected  advantage  is  to  accrue  from  it  to  de- 
fan  tlant  personally  or  to  another,  and  whether  that  purpose  is  success- 
fully attained  or  not.     Id. 

6.  Instruction  that  finding  the  forged  note  among  the  assets  of  the  bank, 

after  the  departure  of  the  defendant  charged  with  its  forgery,  is  not  a 
finding  that  defendant  had  had  possession,  and  warranted  no  inference 
that  he  knew  of,  was  guilty  of,  or  was  in  any  way  connected  with,  the 
making  of  the  note,  is  properly  refused,  when  not  authorized  by  the 
evidence.     Id. 

7.  Evidence   of   Intent.  —  Where  the  forged  paper  is  such  that  it  might, 

from  its  nature,  and  the  course  of  business,  deceive  or  mislead,  to  the 
prejudice  of  another  person,  the  crime  is  complete;  hence,  where  the  in- 
tent to  defraud  is  disclosed  by  the  forged  note  being  made  payable  to  a 
bank,  and  put  in  its  possession,  and  there  left  when  it  closed  as  part  of 
its  assets,  an  instruction  that  if  tliere  was  no  such  resemblance  between 
the  genuine  and  spurious  handwriting  in  the  note  as  would  deceive  a 
man  of  ordinary  intelligence  and  caution,  and  for  want  of  similarity  in 
the  signatures  the  note  "  did  not  have  any  legal  adaptation  to  accomplish 
a  legal  wrong,"  the  accused  could  not  be  convicted,  is  properly  refused. 
Id. 

8.  Kvidesde  of  Name  Forged.  — Where  the  writing  alleged  to  be  forged 

has  the  names  of  two  or  more  attached  thereto,  it  is  sufficient  to  support 
a  conviction  if  one  of  them  is  proved  to  have  been  forged.     Id. 
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9.  Variance.  —  Indictment  for  forging  certain   writings,    referred    to   aa 

"discharges  for  money,"  and  purporting  to  be  bills  rendered  against  a 
town  by  sundry  persons  for  services  rendered  or  articles  furnished  by 
such  person  to  such  town,  is  supported  by  evidence  showing  that  the  de- 
fendant forged  such  papers,  and  presented  them  merely  as  vouchers  for 
money  which  he  claimed  to  have  expended  for  the  benefit  of  the  town, 
without  any  express  authority,  and  that  such  claims  were  allowed  him 
by  the  disbursing  officers  of  the  town.     Commonwealth  v.  Brown,  736. 

10.  Intent  to  Defraud,  which  is  essential  to  the  crime  of  forgery,  may  re- 
late to  a  party  not  named  in  the  instrument.     Id. 

FRAUD. 

1.  Innocent    Person    cannot    Avail    Himself   of   an  Advantage    Ob- 

tained BY  THE  Fraud  of  Another  unless  there  is  pome  consideration 
moving  from  himself.     Atlantic  Mills  v.  Indian  Orchard  Mills,  698. 

2.  In  Actions  of  Deceit,  the  Charge  of   Fraudulent  Intent  is  Main- 

tained by  proof  of  a  statement  made,  as  of  the  party's  own  knowledge, 
which  is  false,  provided  the  thing  stated  is  not  merely  a  matter  of 
opinion,  estimate,  or  judgment,  Ijut  is  susceptible  of  actual  knowledge; 
and  in  such  case  it  is  not  necessary  to  make  any  further  proof  of  an 
actual  intent  to  deceive.  The  fraud  exists  in  .stating  that  the  party 
*  knows  the  thing  to  exist  when  he  does  not  know  it  to  exist,  and  if  he 
does  not  know  it  to  exist,  lie  must  ordinarily  be  deemed  to  know  that  he 
does  not.     Chatham  Furnace  Company  v.  Moffatt,  121 . 

3.  False    Representations.  —  Defendant    Who    Represents    that     a 

Certain  Ore-bed  is  within  the  Limits  of  a  Mine,  the  lease  of  which 
he  is  seeking  to  sell,  is  liable  to  a  purcliaser  who  has  acted  upon  such 
representations  if  it  appears  that  the  only  reason  defendant  had  for  hia 
representations  was  a  plan  of  a  survey  of  the  mine,  in  which  a  certain 
line  dividing  the  mine  from  another,  was,  at  the  suggestion  of  the  de- 
fendant and  without  verification,  assumed  to  run  in  a  particular  direc- 
tion, which  woidd  include  the  ore-bed,  when  in  fact  it  ran  in  a  differ- 
ent direction,  and  one  which  left  tlie  ore-bed  outside  the  mine,  con- 
cerning which  the  representation  was  made.  Id. 
Sea  Contracts,  5;  Corporations,  1,  11;  Estoppel,  4;  Guardian  and 
Ward,  1;  Limitations,  2;  Marriage  and  Divorce,  L 

FRAUDULENT  CONVEYANCES. 

1.  Transfer  of  Property,  Made  by  Hu.sband  to  Delay,  Hinder,  and 

Defraud  his  Wife  in  the  assertion  of  her  claim  to  a  separate  mainte- 
nance, is  within  the  Illinois  statute  of  frauds  and  perjuries,  which  makes 
void  every  gift,  grant,  conveyance,  assignment,  or  transfer  of  or  charge 
upon  any  estate,  real  or  personal,  made  with  the  intent  to  disturb,  delay, 
hinder,  or  defraud  creditors  or  other  persons.      Tyler  v.  Tyler,  642. 

2.  Transfer  of  Property  Which  Attempts  to  [Secure  to  Transferrer 

Use  of  Property  thereby  transferred,  to  the  exclusion  of  creditors  or 
others  hiiving  claims  upon  liim,  is  fraudulent  on  its  face.     Id. 

3.  Party    OsTEX.srBLY     Bound    by    Fraudulent     Instrument    may    Go 

behind  its  Languace,  and  show  that  the  real  purpose  of  its  execution 
was  to  himler,  delay,  and  defraud  creditors,  in  violation  of  the  statute 
of  fniud:,  and  perjuries,  in  a  suit  brought  against  him  for  its  enforce- 
ment.    /(/. 
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4.  Trust,   THouon   Exfrkssed  in  Writing,   mat  bk  Secret,  and  ia  ■» 

where  tho  fraudulent  grantee  or  assignee,  without  the  knowledge  of  any 
one  other  than  the  fraudulent  grantor  or  assignor,  executes  a  writing 
declaring  the  trust  and  hands  it  to  the  fraudulent  grantor  or  assignor, 
who  thereafter  keeps  it  secretly  in  his  own  possession.     Id. 

5.  Parties  to  Fracuulent  Convevanck  or  Assignment  mat  Make  New 

AND  Independent  Agreement,  for  a  sufficient  valuable  consideration, 
whereby  the  grantee  or  assignee  may  be  obligated  to  hold  the  property 
in  trust  for  the  grantor  or  assignor;  but  such  agreement  must  be  open 
and  notorious,  and  made  in  good  faith,  otherwise  it  will  be  but  attempt- 
ing to  create  anew  a  secret  trust  already  condemned  by  the  statute.     Id. 

6.  Statements  of  Fraudulent  Grantor,  Made  to  Grantee's  Attornet, 

regarding  the  former's  purpose  in  making  the  conveyances  and  assign- 
ments of  his  property,  are  not  privileged,  as  against  such  grantor,  but 
are  admissible  in  evidence  in  favor  of  the  grantee  in  a  suit  brought 
against  him  by  the  grantor  for  a  reconveyance.     Id. 

GIFTS. 

1.  In   Evert  Valid  Gift  a  Present  Title  must  Vest  ih  the   Donee, 

irrevocable  in  case  of  a  gift  inter  vivos,  revocable  only  npon  the  recovery 
of  tho  donor  in  case  of  a  gift  causa  mortis.     Appeal  qf  Walsh,  83. 

2.  If  Anything  Remains  for  Donor  to  do  before  title  of  donee  is  com- 

plete, in  either  gifts  inter  vivos  or  catisa  mortis,  the  donor  may  decline 
further  performance,  and  resume  his  own.     Id. 

8.  Court  of  Equity  will  not  Compel  Donor's  Personal  Representa- 
tives to  Complete  imperfect  gift  by  the  doing  of  an  act  which  the  do- 
nor, if  living,  might  have  refused  to  do.     Id. 

4.  Donatio  Causa  Mortis — Savings  Bank  Book. — The  delivery  of  a 
savings  bank  book  to  a  third  person  by  a  depesitor,  in  expectation  of 
death,  saying,  "The  money  there  is  for  my  sister  in  Ireland;  but  if  I 
don't  die,  I  want  it  back, "  does  not  constitute  a  valid  donatio  causa  mortis. 
Id. 

GUARDIAN   AND   WARD. 

1.  Order  of  County  Court  Requiring   Guardian  to  Pay  ovxr  to  hi» 

Ward  Money  in  his  Hands  is  Conclusive  upon  the  guardian  and 
his  security  upon  his  bond,  except  for  fraud  or  mistake,  as  to  the  amount 
of  money  then  actually  in  the  hands  of  the  guardian.  OiUett  v.  WiUy, 
587. 

2.  Receipt  Given  by  Ward  to  his  Guardian  is  Prima  Facie  Evisence 

that  the  latter  paid  to  him  the  sum  named  in  it,  on  or  before  its  date, 
but  iii  not  conclusive.  Like  any  other  receipt,  it  is  open  to  explanation 
or  contradiction.     Id. 

3.  Liability  of  Surety  on  Guardian's  Bond  is  Fixed  by  proof  that  the 

guardian  never  paid  over  to  his  ward  the  sum  which  the  court  ordered 
him  to  pay  over,  or  any  part  of  it,  and  that  there  had  never  been  any 
settlement  between  the  guardian  and  ward,  unless  the  surety  can  show 
something  which  exonerates  him,  or  which  in  equity  will  defeat  the  right 
of  the  ward  to  the  relief  sought.     Id. 

4.  Guardian  Owes  his  Ward  Duty  Which  can  be  Discharged  only  by 

Performance  of  the  condition  of  his  bond,  and  no  one  except  the  ward 
has  power  to  release  the  obligation  of  his  guardian  or  the  latter's  surety. 
Id. 
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5.  Mere  Order  op  County  Court  vni.i,  kot  Release  Guardian  from 
Oblio  ation  to  account  to  his  ward  where  such  order  is  obtained,  without 
notice  to  the  ward,  and  by  a  receipt  procured  by  fraud  and  circumven- 
tion, and  if  the  guardian  be  not  thereby  released,  neither  will  his  surety 
be  released.  Before  the  county  court  can  cuter  an  order  dischajging  a  guar- 
dian it  must  appear  to  it  that  he  has  complied  with  its  order  requiring  him 
to  pay  over  to  his  ward  all  money  in  his  hands  belonging  to  the  ward.   Id. 

§.  Ward,  when  not  Estopped  by  Receipt  to  his  Guardian.  —  Where  a 
ward,  after  attaining  his  majority,  is  fraudulently  induced  by  his  guar- 
dian to  sign  a  receipt  in  full,  upon  the  false  assurance  that  he  was  sign- 
ing a  promissory  note,  upon  which  receipt  the  guardian  procures  an 
order  of  final  discharge,  without  notice  to  the  ward,  and  without  having. 
paid  over  any  of  the  money  due  from  him  to  the  ward,  he  is  not  thereby 
estopped  from  showing  that  he  had  not  been  paid,  or  from  asserting  hi» 
right  against  the  guardian's  surety,  although  the  latter,  after  the  guar- 
dian's release,  and  relying  on  it,  released  a  mortgage  taken  by  him  from 
the  guardian  for  his  indemnity.  The  ward,  in  such  a  case,  having  no 
knowledge  of  who  was  surety,  or  that  the  surety  had  taken  a  mortgage 
from  the  guardian,  owed  no  duty  to  the  surety.     Oillett  v.   Wiley,  587. 

7.  Ward  not  Guilty  of  Negligence  in  Signing  Receipt  for  his  Guar- 

i>iAN,  WHEN.  —  Where  a  ward,  reared  in  ignorance,  and  allowed  to  fall 
into  vicious  habits,  and  for  several  years  afflicted  with  a  nervous  disease 
which  had  impaired  to  some  degree  his  mental  faculties,  is,  a  short  time 
after  he  attains  his  majority,  waked  out  of  sleep  by  his  guardian,  in 
whom  he  had  every  confidence,  and  in  whose  family  he  still  continued  to 
reside,  and  fraudulently  induced  to  sign  a  receipt  in  full  to  his  guardian, 
upon  the  latter's  assurance  that  the  paper  presented  to  him  for  his  sig- 
nature was  a  promissory  note,  he  cannot  be  i-egarded  as  guilty  of  negli- 
gence, although  he  affixed  his  mark  to  the  paper  without  reading  it,  or 
making  himself  acquainted  with  its  contents.     Id. 

8.  Courts  Watch  with  Great  Jealousy  Settlements  of  Guardians  with 

their  wards,  or  any  act  or  transaction  between  them  affecting  the  estate. 
of  the  ward.  From  the  confidential  relations  between  them,  it  will  be 
presumed  that  the  ward  was  acting  under  the  influence  of  the  guardian, 
and  all  transactions  between  them  prejudicially  affecting  the  interests 
of  the  ward  will  be  held  to  be  constructively  fraudulent.     Id. 

9.  Presumption  of  Guardian's  Influence  and  Ward's  Dependence  Con- 

tinues after  the  legal  condition  of  guardianship  has  ended,  and  transac- 
tions between  them,  during  the  continuance  of  the  presumed  influence 
of  the  guardian,  will  be  set  aside,  unless  shown  to  have  been  the  delib- 
erate act  of  the  ward  after  full  knowledge  of  his  rights.  To  bind  the 
ward,  it  must  appear  that  he  acted  after  the  termination  of  his  disability 
with  deliberation  and  witli  full  knowledge  of  all  material  facts.     Id. 

10.  Surety  of  Guardian  Undertakes  that  his  Principal  will  Faith- 
fully Perform  his  Duty  in  respect  to  the  money  that  comes  into  his 
hands  belonging  to  his  ward.  He  is  presumed  to  know  that  an  order  of 
court  discharging  the  guardian  may  be  set  aside  for  fraud,  or  any  infirm- 
ity, in  the  dealings  between  the  guardian  and  ward,  and  when  by  the 
exercise  of  reasonable  care  and  diligence  he  could  have  ascertained  the 
fact,  he  will  be  held  to  know  of  such  infirmity.     Id. 

11.  Record  of  Discharge  of  Guardian,  Procured  by  his  Fraud,  will 
NOT  Protect  the  surety  on  his  bond,  where  the  latter,  having  the  means 
of  ascertaining  the  truth,  neglects  to  employ  such  means.     Td. 

Am.  St.  Hep.,  Vol.  IX.— 59 
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HABEAS  CORPUS. 
DiscHAROE  OS  —  Writ  op  Errou  PR03EcirrED  bt  State.  — Writ  of  error 
will  not  lie  in  hohalf  of  the  stato  to  review  an  order  or  judgment  of  m 
court  of  competent  jurisdiction,  in  fia'>ecu  corjnii  proceedings,  discharg- 
ing from  custody  a  person  convicted  and  imprisoned  for  crime;  and  it  is 
immaterial  whether  such  court  issued  the  writ  of  habeas  coi-pun  in  the  first 
instance,  or  adjudicated  tho  matter  on  certiorari  to  a  court  commissioaer 
who  issued  tho  writ.     Slate  v.  Orottkau,  810. 

HIGHWAYS. 

1  Neohqence  —  Pleading.  —  I.s  a.n'  Action  for  Damages  again.st  a 
Railroad  Companv  for  Injuries  Sustained  by  a  Party  Lawfully 
Using  a  Public  IIiouway,  which  tho  railroad  company  had  unlawfully 
and  negligently  left  in  an  unsafe  condition,  a  general  averment  that 
there  was  no  fault  or  negligence  on  tho  part  of  tho  plaintiff  makes  the 
ttomplaint  good  upon  the  question  of  contributory  negligence,  unless  the 
facts  specifically  pleaded  clearly  show  that  the  plaintiff  was  negligent. 
Evausville  and  Terre  IlaiUe  liailioad  Company  v.  Crist,  805. 

2.  A  Person  is  not  Compelled  to  Exercise  Morb  than  Ordinaky  Cari 
WHEN  Riding  upon  a  Highway  which  served  as  tlie  only  way  of  ingress 
and  egress  from  her  home,  and  which  had  been  unlawfully  and  negli- 
gently left  ill  an  unsafe  condition  by  tho  company  against  which  the 
action  was  brought.     Id. 

8.  Restoring  to  Former  Condition.  — The  Right  of  a  Railroad  Com- 
pany TO  Interfere  with  a  Highway  is  coupled  with  the  duty  to  make 
it  as  eafe  as  it  was  before  it  was  disturbed,  or  at  least  to  use  reasonable 
care  and  skill  to  do  so.  Any  one  unlawfully  interfering  with  a  highway 
creates  a  nuisance,  and  is  liable  in  damages  to  one  who  suffers  a  special 
injury.     Id. 

4.  Negligence  —  Liability  of  Infant.  —  An  Infant  will  bk  Liable  fob 

Damages  for  negligently  riding  his  horse  upon  and  injuring  a  foot-pas- 
senger who  is  crossing  a  public  street  and  neglecting  no  reasonable  pre- 
caution which  would  have  prevented  the  collision.    Strhujerv.  Frost,  875. 

5.  Foot-passenger  Crossing,  or  about  to  cross,  a  public  street  should  look  and 

take  precautions  according  to  tho  character  of  tho  thoroughfare,  so  as  to 
avoid  collision  with  approaching  horsemen  or  vehicles;  but  the  same  de- 
gree of  care  is  not  required  as  at  railroad  crossings.     Id. 

6.  The  Rights  of  Foot-passengers  in  the  Public  Streets  are  equal  with 

those  of  persons  mounted  on  horocback  or  driving  in  carriages.     Id. 

7.  Evidence  as  to  the  Amount  of  Travel  upon  a  Public  Street  over  which 

defendant  was  riding  will  be  admitted  as  tending  to  show  the  impro- 
priety of  the  defendant's  conduct  in  riding  at  an  immoderate  rate  of 
speed.     /(/. 

See  Cabriers,  2;  Municipal  Corporations,  10-12. 

HOMESTEAD. 
1.  A  Lot  may  Properly  be  lNCLvnKi>  in  a  Declaration  of  Home.stead 
when  it  adjoins  tho  lot  on  which  the  dwelling  of  the  claimants  stands, 
and  is  used  for  a  garden  by  the  faiaily,  and  has  thereon  a  well  also 
used  by  thoni.  The  fact  that  tlio  garden  is  not  cultivated  during  the 
year  in  which  a  kvy  oi  execution  is  liiaJc  is  a  circumstance  entitled  to 
but  little  weight.     .4  rcTidl  v.  Mace,  207. 
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2.  Mat  be  Declabed  on  Realty,  a  Part  of  Which  is  Communitt  Prop- 

ERiT  ano  the  Balance  of  which  ia  the  separate  property  of  the  wife, 
if  the  declaration  is  made  aud  filed  by  her.     Id. 

3.  Husband,  as  Head  of  Family,  may  have  a  homestead  exempt  from  ex- 

excution  in  a  life  estate,  or  in  property  the  title  to  which  is  in  his  wife. 
Kendall  v.  Powers,  326. 

4.  Conveyance  of.  —  While  a  party  holds  property  exempt  from  sale  under 

execution  as  a  homestead,  he  may  sell  his  interest  therein;  and  the  pur- 
chaser will  take  whatever  title  he  has,  free  from  any  claim  of  a  judgment 
creditor.     Id. 

5.  When  Acquired,  will  be  Presumed  to  Continue  until  the  contrary  ap- 

pears, the  burden  of  proof  in  this  respect  being  upon  the  general  cred- 
itor.    Boot  V.  Brewster,  515. 

6.  Permanent  Abandonment  of  Homestead  should  not  be  Inferred, 

when  it  appears  that  the  claimant  left  the  premises  with  his  family  for 
the  purpose  of  earning  a  living;  that  some  furniture  was  left  in  the  house, 
and  never  removed  by  him;  that  the  premises  were  so  rented  that  the 
lessee  was  a  tenant  at  will;  that  a  homestead  was  not  acquired  else- 
where, and  the  claimant  testified  that  he  always  intended  to  return. 
The  long  duration  of  his  absence,  though  entitled  to  consideration,  is  not 
conclusive,  under  the  circumstances,  of  the  fact  of  abandonment.     Id. 

7.  Evidence.  —  When  Judgment  is  Obtained  against  Debtor  while  in 

Occupancy  of  Homestead,  Proof  of  Intent  to  abandon  the  homestead 
should  be  clearer  and  more  satisfactory  than  when  the  lien  relied  on  waa 
obtained  after  the  homestead  had  ceased  to  be  actually  occupied  as  such. 
Id. 

8.  Value. — Iowa  Code,  Section  1996,  Limits  Homestead  in  Town  Plat 

to  one  half  acre,  unless  the  value  is  less  than  five  hundred  dollars,  but 
the  claimant's  own  testimony  that  he  offered  to  take  four  hundred  and 
fifty  dollars  for  the  homestead  in  controversy,  which  was  an  acre  in  ex- 
tent, and  in  a  town  plat,  was  held  sufficient,  in  the  absence  of  all  other 
evidence,  to  establish  such  value.     Id. 

HOMICIDE. 

1.  Evidence  —  Declarations.  —  Where  in  a  murder  trial  it  appears  that 

the  accused  and  his  brother  went  to  the  house  of  the  deceased,  and 
waited  for  liini  to  come  home,  tliat  while  waiting,  the  brothers  sharp- 
ened their  knives,  and  while  so  engaged,  one  of  them  declared  that 
' '  somebody  will  be  surprised  to-night, "  whereupon  the  accused  repeated 
the  remark,  such  declaration  is  competent  to  go  to  the  jury,  on  the 
ground  that  it  was  made  shortly  before  the  homicide,  was  a  part  of  the 
conversation,  aud  that  tho  response  of  the  accused  made  it  his  own  dec- 
laration.    State  V.  Ellis,  49. 

2.  Instructions.  —  Where  on  a  trial  for  murder  the  court  has  instructed  the 

jury  as  to  manslaughter  and  self-defense,  it  is  not  error  to  charge  that  if 
the  provocation  was  sliglit,  aud  tho  accused  used  excessive  force  out  of 
all  proportion  to  the  provocation,  the  killing  would  be  murder,  though 
there  was  no  jjreviously  formed  design  to  kill,  especially  where  the 
immediate  circumstances  attending  the  killing  is  called  to  the  atten- 
tion of  the  jury,  and  the  most  exculpatory  parts  thereof  are  rendered 
nugatory  by  the  conduct  of  the  accused  after  the  killing,  showing  abso- 
lute want  of  concern  for  the  deceased  after  the  death  blow  was  inflicted. 
Id. 
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husband  and  wife. 

1.  While  Parties  Live  Together  as  Ucsband  and  Wife,  No  Impliki> 

Promise  can  Arise  that  tho  ono  will  pay  for  work  done  by  the  other. 
Cooper  V.  Cooper,  721. 

2.  Woman    Dfxeived  into  the   Belief  that   She  is   Married   cannot 

Sustain  an  Action  for  Servicks  reixlereil  by  lier  aa  hoasokeepcr  for 
her  supposed  husband  while  living  with  him  as  his  wife,  and  in  igno- 
rance that  her  marriage  to  him  was  void  because  the  wife  of  a  prior  mar- 
riage was  still  living.  If  she  has  any  remedy,  it  is  by  an  action  for  the 
deceit  ill  inducing  her  to  marry  by  false  representations  or  by  fiilse 
promises.     Id. 

3.  Deko  Directly  from  Husband  to  Wife,  or  from  the  latter  to  tho  for- 

mer, vests  the  equitable  title  in  her  or  him  in  equity,  though  each  deed 
is  void  at  law.     Turner  v.  Shaw,  319. 

4.  Deed  Directly  from  Husband  to  Wife,  with  an  habendum  clause  to 

have  and  to  hold  to  her  sole  use  and  benefit,  vests  an  equitable  separate 
estate  in  her  as  against  him,  though  a  different  result  might  have  been 
reached  had  tho  deed  been  made  by  a  stranger.  Id. 
6.  Wife's  Separate  Estate,  Conveyance  of.  —  Wife  has  absolute  owner- 
ship of,  and  may  convey  or  encumber,  her  equitable  separate  estate 
without  her  husband  joining  her  in  the  conveyance.     Id. 

6.  Where  Wife  has  Conveyed  her  Equitable  Separate  Estate  to  her 

husband,  he  may  dispose  of  it  by  will  as  be  sees  tit.     Id. 

7.  Sale  of  Wife's    Land  —  Payment.  —  Where   the    husband  sella    the 

wife's  land  under  authority  from  her,  and  accepts  his  notes  and  the 
worthless  note  of  a  third  person  in  part  payment  therefor,  the  ao- 
ceptance  of  the  notes  instead  of  money  cannot  be  regarded  as  payment, 
in  the  absence  of  evidence  showing  authority  on  the  part  of  the  husband 
to  receive  payment  in  snch  manner,  or  that  the  wife  subsequently  ratified 
his  acts;  and  in  an  action  by  the  wife  to  recover  the  price,  the  burden  of 
proof  is  on  the  purchaser  to  show  such  authority  in  the  husband  or  such 
ratification  by  the  wife.     Runyon  v.  Snell,  8,39 

8.  Evidence.  —  Admissions   Made  by  Husband  are  not  Admissible  a» 

evidence  against  his  wife,  there  being  uo  pretense  that  when  he  made 
them  he  was  acting  for  her,  although  he  has  acted  generally  aa  her  agent 
in  the  management,  care,  and  disposition  of  her  property.  May  v.  Stur- 
divant,  463. 

See  Fraudulent  Conveyauces,  1. 

INDICTMENT. 
See  Jury  and  Jurors,  6. 

INJUNCTIONS. 
Will   Issttk  to  Pbevemt  the  Making   and  Carrying  of  Banhebs  » 
Front  of  Complainant's  Place  of  Business  for  the  purpose  of  pre- 
venting  workmen   from  entering   into   or   continuing   in   hia  employ. 
Sherry  v.  Perkins,  689. 

See  Contracts,  7;  Corporations,  2;  TRADS-MA&Kii,  3. 

INSTRUCTIONS. 
L  May  be  Refused  aiter  the  Argument  has  been   Begun.     EhantvUk 

and  Terre  Haute  R.  R.  Co.  v.  Cruit,  8G.">. 
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2.  "Reasonable  Cark  and  Diligence"  need  not  be  defined  in  an  instruc- 

tion where  the  term  is  necessarily  used,  in  the  absence  of  a  request  that 
it  be  defined.     Johiu>o?i  v.  Mmouri  Pacific  Ji'y  Co.,  351. 

3.  Refusal  to  Give  lN.STRCCrioN  Substance  of  Which  has  been  Given 

in  other  iiistrnctious  is  not  erroneous.     Perin  v.  Parker,  571. 

4.  Party  cannot  Complain  of  Instruction   More  Favorable  than  He 

HAD  Right  to  ask  for.  Birmingham  Fire  Ins.  Co.  v.  Pulver,  598. 
6.  Instructions  to  Jury  Which  Fairly  and  Clearly  State  Every 
Material  Point  having  a  direct  bearing  upon  the  issues  in  the  case,  are 
sufficient,  although  they  omit  several  propositions  in  instructions  asked 
which  bear  merely  upon  collateral  matters,  and  consisting  of  lectures  to 
the  jury  upon  the  proper  method  of  discharging  their  duties,  or  cautions 
against  prejudice  and  favoritism.  The  giving  of  instructions  of  this  char- 
acter is  very  much  within  the  discretion  of  the  court,  and  if,  in  his 
opinion,  they  are  not  necessary  to  a  due  administration  of  justice,  his 
refusal  to  give  them  cannot  ordinarily  be  assigned  for  error.     Id. 

6.  Court  may  Prepare  his  Own  Charge  to  Jitry,  and  is  not  limited  to 

instructions  submitted  by  counsel.     Id, 

7.  Appeals.  — Cause  will  not  be  Reversed  by  Appellate  Court  becausb 

of  Erroneous  Instruction  from  which  no  prejudice  could  result,  but 
where  the  jury  find  generally  for  the  defendant  on  all  the  issues,  and 
the  court  erred  in  the  instruction,  unfavorably  to  the  plaintiflF  as  to  one 
of  them,  and  it  cannot  be  determined  that  the  jury  did  not  act  under 
such  instruction  in  finding  their  verdict,  prejudice  to  the  plaintiff  must 
be  presumed,  and  the  cause  will  be  reversed.     Hihhard  v.  Zeruyr,  497. 

8.  Instruci'ion    to  Jury  not   Misleading.  —  An  instruction  to  the  jury 

that  the  delivery  of  a  chattel  mortgage  to  the  recorder,  and  the  stamp- 
ing of  it  as  filed  by  him,  is  not  a  record  imparting  constructive  notice, 
and  concluding,  "Nor  will  any  person  be  bound  by  the  record  or  notice 
of  such  instrument  until  the  proper  description  thereof  is  entered  in  the 
entry-book  or  index-book,"  is  not  misleading,  where,  in  another  part  of 
the  instruction,  the  jury  were  told  in  clear  and  express  terms  that  actual 
notice  would  bind  as  effectually  as  the  record  would  have  done  if  made. 
Id. 

9.  Modification    of   Instruction   Erroneous   when. — Where,  notwith- 

standing the  fact  that  a  general  charge  of  conspiracy  in  an  indictment 
is,  by  a  bill  of  particulars  furnished  the  defendant,  restricted  to  transac- 
tions relating  to  the  normal  schorl,  evidence  as  to  transactions  relating 
to  other  institutions,  not  inseparably  connected  with  the  transactions  re- 
lating to  the  normal  school,  has  been  admitted  on  the  trial,  it  is  error  to 
strike  out  from  an  instruction  asked  by  the  defendant  these  words: 
"  The  defendants  are  not,  in  this  case,  charged  with  conspiring  to  de- 
fraud the  county  by  bribing  county  commissioners  to  allow  exorbitant 
and  unjust  bills.  Neither  are  they  upon  trial  for  conspiracy  to  defraud 
the  county  in  any  way,  in  any  transactions  other  tlian  those  relating  to 
the  repairs  at  tl'.e  normal  school."     McDonald  v.  Peojfle,  547. 

10.  Error  without  Prejudice.  —  Erroneous  instructions  against  the  party 
appealing  will  not  work  a  revtjrsal  of  the  judgment  when  the  proper  de- 
termination is  reached,  notwithstanding  the  instructions.  Fitzgerald  v. 
Barker,  375. 

11.  It  is  Error  to  Instruct  Jury  in  Such  Way  as  to  Practically 
Withdraw  or  Nullify  Charge  Properly  Given  as  to  plaintiff's  con- 
tributory negligence,  by  a  reference  to  a  general  charge,  which  stated 
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that  the  question  was  whether  the  defendants  provided  suitable  appli- 
ances, and  if  they  did  not,  then  the  jury  were  to  determine  the  plaintiff's 
damages,  but  if  the  appliances  were  of  an  ordinary  character,  the  verdict 
should  be  for  the  defendants.     Schwenk  v.  Kehler,  70. 
See  Appeal,  8. 

INSURANCR 

1.  Claim   that   Boildino    was   Warraitted   to   be  Occopied   bt   the 

AssmtED  AND  uia  Family  cannot  be  sustained  when  his  answer  to  the 
question  contained  in  the  application,  "Each  story,  how  occupied?"  is 
this,  "Second  story,  by  tenant  as  a  lodging-house. "  Menk  v.  Home  In- 
surance Company,  158. 

2.  Where  Agent  of  the  Insotier  Makes  out  the  Appucation,  ha  vino 

Knowledge  or  the  Facts,  the  company  cannot  urge  in  defense  of  an 
action  for  losses  suffered  that  the  statements  contained  in  such  applica- 
tion are  defective  or  false.     Id. 

8.  Conditions  op  a  Policy  mitst  be  Treated  as  Waived,  Which,  to 
THE  Knowledge  of  the  Agent,  would  make  the  policy  void  as  soon 
as  delivered.  Otherwise  the  company  would  knowingly  receive  the 
money  of  the  applicant  without  value  returned,  and  the  whole  transac- 
tion would  be  a  palpable  fraud.     Id. 

4.  Construction  of  Policy.  —  Where  the  application  is  for  insurance  on  a 
frame  building  and  cellar,  and  is  referred  to  in  the  policy  in  aid  of  the 
description,  the  omission  from  the  policy  of  the  words  "  the  cellar  "  is 
immaterial;  and  the  assured,  in  the  event  of  a  loss,  is  entitled  to  re- 
cover for  the  same  property  as  though  these  words  had  been  copied  into 
the  policy.     Id. 

6.  Evidence  of  the  Destruction  of  Property  Other  than  That  In- 
sured may  be  received  on  behalf  of  plaiutiff,  when  the  insurance  com- 
pany makes  the  defense  that  ho  had  burned  his  own  property.     Id. 

6.  REiXJRMATioN  OF  PoLiCY   TO   CONFORM  TO  CONTRACT. — The  defendant's 

agent  contracted  witli  the  plaintifiF  for  insurance  on  tlie  latter's  prop- 
erty to  the  amount  of  three  thousand  dollars  in  several  companies  wliich 
the  agent  represented,  and  issued  tlio  policy  in  question  to  the  plaintiff 
for  part  of  that  amount,  containing  a  provision  that  the  policy  should  bo 
void  if  the  insured  should  obtain  additional  insurance  without  the  writ- 
ten consent  of  the  company.  It  was  clearly  understood,  however,  that 
the  plaintifiF  was  to  have  the  right  to  obtain  additional  insurance,  but 
the  required  provision  was  omitted  from  the  policy  by  mistake  or  over- 
sight of  tho  defendant's  agent.  In  an  action  on  the  policy,  it  was  lield 
that  the  plaintiff  had  a  right  to  rely  on  tho  agent's  writing  the  policy 
ill  accordance  with  the  contract;  and  because  he  failed  to  read  the 
policy  and  discover  tlie  omission  therein,  ho  was  not  guilty  of  such  neg- 
ligence as  would  bar  him  of  tho  right  to  have  tho  policy  reformed,  and 
the  omitted  provision  inserted.     Barnes  v.  Ilekla  Insurance  Co.,  450. 

7.  Actual   Cash   Value  of  Property  is  Prick  It  will  Bring  in  a  fair 

market,  after  fair  and  reasonable  efiforts  have  been  made  to  find  the 
purchaser  who  will  give  tho  highest  price.  There  is  no  error  in  explain- 
ing in  an  instruction  to  the  jury  "actual  cash  value  "  as  meaning  "  fair 
cash  value,"  or  in  using  the  two  phrases  as  practically  synonymous. 
Blrmingluiin  Fire  Ins.  Co.  v.  Pulvr,  598. 
B.  Condition  in  Policy  Pkoviding  for  Arbitration  cannot  Deprive 
Insured  of  his  IIkjiit  of  AcriON,  unless  clearly  made  a  conditioa 
precedent  to  tho  existence  of  such  right.     Id. 
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9.  Evidence  that  the  Agent  of  the  Insurer  in  WRrnNO  out  the  Ap~ 

PLICATION  Omitted  Answers  made  by  the  applicant,  or  wrote  tha 
answers  substantially  dififerent  from  those  actually  given,  is  receivable 
on  behalf  of  the  assured,  when  he  did  not  read  the  application  as  writ- 
ten out,  nor  having  any  knowledge  of  its  falsity.  The  rule  may  be  other- 
wise when  the  application  contains  a  stipulation  that  the  insurer  shaH 
not  be  bound  by  any  knowledge  or  information  given  to  his  or  its  solicit- 
ing agents.      Wliealon  v.  North  British  and  Mercantile  Ins.  Co.,  216. 

10.  To  Avoid  a  Policy  for  Over-valuation,  it  must  appear  tiiat  such 
over-valuation  was  intentional,  fraudulent,  and  not  an  honest  expressioa 
of  opinion.  This  rule  prevaih  although  the  policy  contains  this  stipular- 
tion  and  condition:  "  If  any  false  representation  is  made  by  the  assured 
of  the  condition,  situation,  or  occupancy  of  the  property,  or  any  over- 
valuation, or  any  misrepresentation  whatever,  either  in  a  written  appli- 
cation or  otherwise,  this  policy  is  void."     Id. 

11.  Warranties,  What  are  not. — Statements  in  an  application,  though 
declared  to  be  warranties,  will  not  be  given  effect  as  such  if  qualified  by 
other  stipulations  which  show  that  the  parties  did  not  so  regard  them. 
Id. 

12.  A  Representation  is  Clearly  Distinguishable  from  a  Warrantt. 
The  former  is  part  of  the  proceedings  which  propose  a  contract,  while 
the  latter  is  a  part  of  the  completed  contract.  The  falsity  of  the  former 
may  render  the  contract  voidable  for  fraud;  but  a  non-compliance  with 
the  latter  is  an  express  breach  of  the  contract.     Id. 

13.  Waiver  Required  to  be  in  Writing.  —  When  a  policy  of  insurance 
declares  that  there  can  be  no  waiver  except  in  writing  indorsed  on  the 
policy,  the  mode  enters  into  and  becomes  a  part  of  the  power;  the  in- 
sured has  full  notice  when  ho  enters  into  the  contract  that  a  condition 
cannot  be  waived  by  an  agent  to  whom  the  provision  as  to  written  in- 
dorsement relates,  except  in  the  manner  in  the  contract  provided.     Id. 

14.  Waiver,  Proofs  of  Loss.  —  Clause  in  a  policy  of  insurance  prohibiting 
any  waiver  unless  indorsed  on  the  policy  refers  only  to  those  provisions 
of  the  policy  which  enter  into  and  form  part  of  the  contract  of  insurance, 
and  which  may  x^roperly  be  designated  as  conditions;  it  has  no  reference 
to  those  stipulations  which  are  to  be  performed  after  a  loss  has  occurred, 
—  such  as  giving  notice  and  furnisliing  preliminary  proofs.     Id. 

15.  Estoppel  against  Resisting  an  Action  to  Recover  under  an  In- 
surance Policy  does  not  Arise  from  a  Request  to  Make  Proof  of 
Loss,  and  to  furnish  vouchers.  The  action  of  the  insured  in  making 
sucli  x^roofs  is  referable  to  his  contract,  and  the  necessity  of  complying 
with  it;  and  the  request  to  him  to  make  the  preliminary  proofs  cannot 
be  enlarged  beyond  its  natural  import,  and  converted  into  an  engage- 
ment to  waive  any  defenses  to  which  the  insurer  is  otherwise  entitled, 
Id. 

16.  Estoppel.  —  If  no  act  has  been  done  or  left  undone  by  the  assured,  ia 
reliance  on  the  action  or  non-action  of  the  insurer,  there  can  be  no  estop- 
pel. An  estoppel  can  never  arise  by  implication  alone,  except  by  some 
conduct  which  induces  action  in  reliance  upon  it  to  an  extent  which 
renders  it  a  fraud  to  recede  from  what  the  party  has  been  induced  to 
expect.     Id. 

17.  Waiver  of  Right  to  Urge  Over- valuation. — Instruction  to  jury, 
that  if  the  agent  of  tne  insurer,  after  knowing  that  the  property  wa« 
over-valued  in  the  application,  requested  the  assured  to  make  out  pre- 
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liminary  proofs,  and  present  vouchers  in  support  of  his  claim,  and 
thcrc1>y  put  him  to  trouble  and  cxx)eiise,  then  the  right  to  urge  such 
over-valuation  as  a  defense  was  waived,  is  erroneous  in  this,  that  it 
omits  the  clement  of  intent  in  tho  over-valuation.  Not  until  the  insurer 
or  its  agents  had  notice  of  an  intentional  over-valuation  was  it  advised 
of  any  cause  of  resistance.  Therefore,  prior  to  such  time,  it  could  not 
be  guilty  of  bad  faith  in  advising  tho  assured  to  proceed  to  comply  with 
his  policy  by  making  proper  proofs  of  loss.     Id. 

18.  Covenant  again.st  Enccmbrance.s.  —  A  covenant  avoiding  the  policy 
if  the  property  insured  should  become  encumbered  by  mortgage,  judg- 
ment, or  otherwise,  without  the  company's  consent,  is  broken  when  an 
encumbrance  falls  upon  tho  property,  whether  with  or  without  the  ac- 
tual knowledge  of  the  insured.     Hench  v.  AjricuUural Ins.  Co.,  74. 

19.  Second  Insurancb  by  Another  withoot  Right,  Effect  of  on  Riohts 
OF  Prior  Poucy  Holder.  —  Where  tho  owner  of  premises,  after  mort- 
gaging them,  takes  out  a  policy  of  insurance  thereon,  and  the  mortgagee 
after  selling  tho  premises  under  a  power  in  the  mortgage  and  buying  at 
his  own  sale,  takes  out  another  policy  thereon  in  the  same  company, 
without  the  consent  of  the  mortgagor,  and  a  loss  occurring,  collects  the 
proceeds  of  the  policy,  and  the  mortgagor  causes  tho  sale  to  be  set  aside, 
and  the  mortgagee  to  bo  compelled  to  account  to  him  for  the  proceeds  of 
the  policy  so  collected  by  him  from  the  company,  this  will  constitute  no 
defense  to  a  suit  brought  by  the  mortgagor  against  the  company  upon 
his  prior  policy.     Commercial  Union  Assitrance  Co.  v.  Scammon,  607. 

20.  Conditions  against  Alienations  in  Policies  of  Insurance  must  bx 
Strictly  Construed,  the  court  having  in  view  the  object  of  the  insur- 
ance company  in  inserting  them.     Id. 

21.  Construction  of  Conditions  against  Alienation  in  Insttrancb 
Policy.  — Where  in  a  policy  of  insurance  on  premises  one  clause  of  a 
condition  provides  that  ' '  if  the  property  be  sold  or  transferred,  or  any 
change  takes  place  in  title  or  possession,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance,  ....  in  every 
«nch  case  this  policy  shall  be  void,"  and  another  clause  provides  that 
"when  property  has  been  sold  and  delivered,  or  otherwise  disposed  of, 
so  that  all  interest  or  liability  on  the  part  of  the  assured  herein  named 
has  ceased,  this  insurance  on  said  property  shall  immediately  terminate," 
the  latter  clause  will  bo  held  to  have  been  intended  to  explain  and  qualify 
the  meaning  of  tho  words  of  the  former,  and  the  sale  or  disposition  of 
the  property  intended  will  be  construed  to  bo  such  as  caused  all  interest 
of  the  assured  in  or  control  over  tho  property  to  cease.  And  in  such  a 
case  a  sale  of  the  property  insured,  which  is  voidable  and  is  afterward* 
set  aside,  is  not  such  an  alienation  as  will  avoid  the  policy.     Id. 

:J2.  Trustee  under  Mortqage  Containing  Power  of  Sale  cannot  Be- 
come PuKCiLVSER  at  his  own  sale,  either  directly  or  indirectly,  and  if  he 
docs  so  become  the  purchaser,  the  rights  of  the  mortgagor  M'ill  remain 
precisely  the  same  as  tliough  no  sale  had  been  made,  and  such  a  sale  will 
not  constitute  au  alienation  within  the  mcaiiiug  of  a  clause  against  aliena- 
tion in  an  insurance  policy.     Id. 

23.  Trustee's  Sale  not  within  Prohibition  against  Alienation  in  In- 
surance Policy,  when.  —  Where  a  trust  deed  is  made  of  property  to 
secure  a  debt,  and  afterwards  the  maker  of  the  deed  takes  out  a  policy 
of  insurance  upon  the  bamo  property,  containing  a  clause  prohibiting  ita 
alienation,  and  the  trustee,  without  his  consent,  and  against  his  protect, 
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sells  the  property  to  the  cestui  que  trust,  the  maker  of  the  trust  deed  be- 
ing in  possession  and  so  remaining  until  after  the  sale,  and  until  the 
property  is  destroyed  by  fire,  denying  the  validity  of  the  sale  and  assert* 
ing  his  right  of  possession  and  ownership,  and  within  a  reasonable  time 
instituting  proceedings  to  set  the  sale  aside,  the  deed  of  the  trustee  is 
not  such  an  alienation  as  is  within  the  reasonable  contemplation  of  the 
clause  against  alienation.     Id. 

24.  Fire  Insurance  —  Mortgagee  Taking  out  Policy  —  Stipulation 
AGAINST  Additional  Insurance  —  Additional  Insurancf  Obtained 
BY  One  Mortgagor.  —  Mortgagee  is  bound  by  the  stipulations  of  a 
policy,  so  that  the  policy  will  be  defeated  by  subsequent  unauthorized 
insurance,  although  obtained  by  and  insuring  the  interest  of  one  of  the 
mortgagors  only,  where  the  mortgage  provided  that  if  the  mortgagors 
failed  to  insure  tlie  property,  the  mortgagee  might  insure  the  same,  the 
expense  thereof  being  added  to  the  mortgage  debt,  and  the  mortgagee 
applied  for  insurance  on  the  property  to  secure  his  interest  therein,  and 
a  policy  was  issued  running  to  the  mortgagors,  but  providing  that  the 
loss,  if  any,  should  be  payable  to  the  mortgagee,  and  containing  a  stipu- 
lation avoiding  the  policy  if  the  insured  obtained  additional  insurance 
without  consent  of  tlie  company,  and  the  mortgagee  paid  the  premium, 
and  retained  the  policy  without  objection  for  nearly  a  year  before  the 
property  was  burned.  Oillett  v.  Liverpool  and  London  and  Olohe  Ins.  Co., 
784. 

25.  Company  is  Bound  to  Point  out  Defects  in  Proofs  of  Loss,  and  to 
afford  to  the  insured  all  reasonable  facilities  for  ascertaining  what  they 
are,  so  that  he  may  be  able  to  remedy  them.  And  its  refusal  to  afford 
to  the  insured  reasonable  facilities  to  prepare  and  serve  amended  proofs 
of  loss  is  evidence  for  the  jury  as  tending  to  show  a  waiver  of  the  de- 
fects in  the  proofs.     Birnuncjharii  Fire  Ins.  Co.  v.  Pulver,  598. 

26.  Interviews  and  Correspondence  between  Insured's  Attorney  and 
Agents  of  an  insurance  company  are  competent  evidence  tending  to 
prove  a  waiver  of  alleged  defects  in  proofs  of  loss  in  a  case  where,  after 
a  loss,  the  insured  furnished  proofs  to  which  exceptions  were  taken,  and 
the  attorney  who  prepared  the  proofs  having  meantime  died,  and  another 
attorney  being  employed  by  the  insured  to  correct  the  proofs,  the  latter 
called  upon  the  local  agent  to  learn  what  was  wrong,  and  what  could 
be  done  to  correct  the  proofs,  and  the  agent  promised  to  show  him  the 
proofs,  but  failed  to  do  it,  whereupon  the  attorney  called  upon  the  ad- 
justing agent,  who  refused  to  let  him  see  the  proofs,  and  then  wrote  to 
the  local  agent  reciting  his  efforts  in  the  matter,  and  asking  for  an  ex- 
planation.    Id, 

27.  Insured  is  not  Concluded  by  Certificate  of  Magistrate  as  to 
Amount  of  Loss  required  by  the  policy  to  be  furnished  as  part  of  the 
proofs  of  loss,  but  may,  notwithstanding  such  certificate,  establish  by 
witnesses  the  true  amount  of  the  loss.  By  furnishing  such  certificate 
he  merely  complies  with  a  condition  of  the  policy,  without  admitting 
its  accuracy  or  agreeing  to  be  bouml  by  it.     Id, 

28.  Life  Insurance  —  Breach  of  Condition  aoain.st  Use  of  Alcoholic 
Liquors. —  If  a  certificate  of  insurance  is  issued  by  an  order  whose  dis- 
tinguishing feature  is  its  requireiaeut  of  daily  abstinence  from  the  use  of 
liquors  as  a  beverage,  and  if  the  applicatioa  for  siicli  insurance  contains 
an  agreement  that  the  assured  will  comply  with  all  the  laws,  regulations, 
and  requirements  of  the  order,  and  the  certificate  a  statement  that  it  is 
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issued  upon  the  express  condition  t)iat  the  assured  shall  in  every  par> 
•  ticular,  while  a  member  of  the  order,  comply  with  all  its  laws,  rales,  and 
requirements,  the  policy  becomes  forfeited  and  void  upon  the  assured 
commencing  the  use  of  alcoholic  liquors  as  a  beverage.  His  suspension 
or  expulsion  from  the  order  is  not  a  condition  precedent  to  such  for- 
feiture.  Hofjina  v.  Supreme  Council,  173. 
29.  Life  Ixsukance  —  Insurable  iNTEUEirr. — To  support  a  contract  of  in- 
surance on  the  life  of  one  person  in  favor  of  another,  there  must  be  a 
reasonable  ground,  founded  in  the  relations  of  the  parties,  cither  pecu- 
niary or  of  blood  or  ajfiuity,  to  expect  some  relief  or  advantage  from  the 
continuance  of  the  life  of  the  insured.  United  Brethren  Mut.  Aid  Soe. 
V.  McDonald,  111. 

80.  Life  Inscrance  —  Presitmption  of  Waoer — Jpbt.  —  In  the  absence  of 
an  insurable  interest  of  one  person  in  the  life  of  another,  the  law  will 
presume  that  the  insurance  was  procured  for  the  purpose  of  a  wager  or 
speculation,  and  the  question  is  not  one  to  be  submitted  to  the  jury.  Id. 

81.  Life  Insurance  —  Step-father  and  Step-son.  —  A  step-son  has  no  in- 
surablo  interest  in  the  life  of  his  step-father,  where  he  has  a  separate 
home  and  family  of  his  own,  and  is  not  a  creditor  nor  in  any  way  de- 
pendent upon  or  responsible  for  the  support  of  the  step-father.     Id. 

32.  Perils  of  the  Sea  are  all  perils,  losses,  and  misfortunes  of  a  marine 
character,  or  of  a  character  incident  to  a  ship  as  such.  By  the  Civil 
Code  of  California  they  are  defined  to  be:  "Storms  and  waves;  rocks, 
shoals,  and  rapids;  other  obstaclo.s,  though  of  human  origin;  changes  of 
climate;  the  confinement  necessary  at  sea;  animals  peculiar  to  the  sea; 
and  all  other  dangers  peculiar  to  the  sea."  Miller  v.  California  Inaur- 
rancc  Company,  184. 

33.  BuusTiNo  OF  A  Boiler  is  not  a  Peril  of  the  Sea,  either  as  under- 
stood in  the  law  of  marine  insurtance,  or  as  defined  by  the  Civil  Code  of 
California.     Id. 

34.  Mutual  Be.n-efit  A.S30ciation  may  Waivb  FoRMALrriEs  Required  by 
iT.s  Charter  to  be  Complied  with  in  Changing  Beneficiary,  and 
pay  the  benefit  to  t!io  new  beneficiary,  although  the  new  direction  as  to 
its  payment  was  not  made  by  the  assured  in  the  mode  pointed  out  by 
the  organic  law  of  the  association,  and  notwithstandnig  it  is  a  rule  of 
the  l:iw  of  insurance  that  when  a  policy  is  issued,  the  right  to  the 
benefit  at  once  vests  in  the  beneficiary,  and  the  assured  has  no  power 
subsequently  over  the  insurance.     Manning  v.    A  ticient  Order  of  Vniieil 

Workmen,  270. 

35.  In.sukf.d  13  not  E-stopped  even  by  ni3  Own  Sworn  Statement  tN 
HIS  Proofs  of  Loss,  but  may,  in  a  suit  on  the  policy,  give  evidence  of 
the  actual  amount  of  his  loss,  and  recover  accordingly.  Birmingham 
Fire  //w.  Co.  v.  Ptdver,  598. 

See  Evidence,  2;  Mutual  Benefit  Societies. 

INTEREST. 

1.  Township  Oicdkr.  — Township  order  will  not  bear  interest,  in  Pennsyl- 

vania, although  interest  may  be  recoverd,  under  certain  circumstances, 
in  a  suit  on  the  original  indebtedness.  Township  of  Snyder  v.  Bovaird, 
118. 

2.  Is  Sometimes  Allowed  in  an  Action  toReco\*er  upon  Unliquidated  Db 

MANDS,  but  its  allowance  is  not  proper  when  the  action  is  to  recover  for 
services,  the  amount,  character,  and  value  of  which  can  only  be  estab- 
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lished  by  evidence  in  court,  or  by  an  accord  between  the  parties,  and  are 
not  susceptible  of  entertainment  either  by  computation  or  by  reference  ta 
market  rates  or  other  known  standards.     Cox  v.  McLaugldin,  164. 

INTERPLEADER. 
*'  Same  Debt.  "  —  Defendants  in  an  action  for  the  purchase  price  of  personal 
property  sold  have  no  right  to  interplead  persons  who  claim  to  have  & 
title  to  the  property  adverse  to  that  of  the  plaintiff,  under  section  2610 
of  the  Revised  Statutes  of  Wisconsin,  which  provides  that  a  defendant, 
against  whom  an  action  is  pending  iipon  a  contract,  may  apply  for  an 
order  substituting  in  his  place  a  person,  not  a  party  to  the  action,  who 
"makes  against  him  a  demand  for  the  same  debt."     Baxter  v.  Day,  761. 

INTERVENTION. 

See  Attachment,  7. 

INTOXICATING  LIQUORS. 
See  Contracts,  6;  Deeds,  2. 

JUDGMENTS. 
\.  Lien  Attaches  to  Land  Bought  with  the  Debtor's  Monet,  but  the 

title  to  which  is  taken  in  the  name  of  another  for  the  purpose  of  defraud- 
ing the  creditors  of  the  judgment  debtor.  Slattery  v.  Jones,  344. 
2.  Liens  Ati'ach  in  the  Order  of  their  Rendition  to  lands  which  have 
been  transferred,  or  the  title  to  which  has  been  taken  in  the  name  of  an- 
other, for  the  purpose  of  defrauding  creditors,  and  have  precedence  of 
attachments  subsequently  levied.     Id. 

8.    By  AOREEMKNT,  AND   AMENDMENT   THEREOF  AS  AGAINST  InNOCENT  ThIRD 

Party. — Where  a  money  judgment  has  been  entered,  by  agreement, 
for  damages  against  a  railroad  company  for  obstructing  a  watercourse, 
but  the  clerk,  through  the  plaintiff's  fraudulent  misrepresentation,  has 
entered  such  judgment  together  with  an  agreement  that  the  company 
shall  erect  a  culvert  of  certain  dimensious,  within  a  certain  time,  at  such 
watercourse,  and  the  judgment,  as  entered,  has  been  read  in  open  court, 
and  signed  by  the  judge  without  objection,  it  will  not  be  amended  by 
expunging  all  except  the  money  judgment,  on  the  motion  of  the  com- 
pany, two  years  afterwards,  and  as  against  an  innocent  purchaser  of  the 
land  anil  judgment,  for  value  and  without  notice.  Indiana,  Bloomington, 
and  Western  R\j  Co.  v.  Bird,  842. 

4.  Amendment  of,  as  against  Innocent  Third  Party.  —  Party  guilty  of 

negligence  in  allowing  a  fraudulent  and  erroneous  judgment  to  be  en- 
tered against  hira  by  agreement  is  not  entitled  to  an  amendment  of  the 
judgment  which  will  operate  to  the  injury  of  an  innocent  third  party 
who  is  a  purchaser  and  assignee  for  value,  and  without  notice,  and  where 
the  record  does  not  show  that  any  fraud  has  been  practiced.     Id. 

5,  Jcrisdiction  —  Former  Adjudication.  —  Action,  when  Aided  by  At- 

tachment, MAY  BE  Maintained  in  courts  of  Iowa,  under  section  2580 
of  the  code,  against  a  foreign  corporation  having  property  within  the 
state;  and  the  dismissal  by  a  federal  court  in  that  state  of  a  former  ac- 
tion for  the  same  cause,  but  not  aided  by  attachment,  on  the  ground 
that  jurisdiction  of  the  defendant  had  not  been  acquired,  is  no  bar  to 
the  subsequent  action  in  the  state  court  commenced  by  attachments 
Weyaml  v.  Alchlnon  etc.  R'y  Co.,  604. 

See  Attachment,  11;  Lis  Pendens,  2;  Replevin. 
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JUDICIAL  SALES. 

1.  SnERiTF*8  Sale  —  Purchaser.  —  Where,  at  a  sheriflTs  sale,  the  purchaser 

is  the  deputy  of  the  officer  selling,  bat  has  no  connection  with  or  con< 
trol  over  the  process  or  the  sale  inade  under  it,  the  sale  is  not  void,  and 
such  purchaser  may  convey  a  good  title  to  other  innocent  purchasers. 
Cowlea  V.  Ilardin,  36. 

2.  Sheriff's  Sale.  —  Failure  of  Sheriff  to  give  the  defendant  in  execu- 

tion the  statutory  notice  of  the  levy  and  return  thereof  is  a  mere  irregu- 
larity, which  the  purchaser  at  the  sale  is  not  bound  to  notice,  and  which 
does  not  render  the  sale  void.  If  the  debtor  suffers  injury  therefrom, 
his  remedy  ia  sigainst  the  officer  making  the  sale.     Id. 

8.  Pleading.  —  Averment  in  Petition  to  Set  Aside  Execution  Saiji 
of  Land,  that  Defendant  Purchased  the  property  at  the  sale,  and 
obtained  a  deed  to  it,  with  actual  and  constructive  notice  at  the  time  of 
the  plaintiff's  rights  is  equivalent  to  un  averment  that  she  had  paid  the 
ainouut  of  her  bid,  and  raises  no  issue  as  to  whether  the  purchase  was 
for  a  valuable  consideration.     May  v.  Sturdivant,  4C3. 

4.  Upon  Failure  of  Purchaser  at  Sheriff's  Sale  to  Pay  Amount  or 
Bid,  or  to  make  some  arrangement  with  reference  to  it,  satisfactory  to 
the  judgment  creditor,  it  is  the  duty  of  the  officer  to  disregard  the  bid, 
and  again  ofl'er  the  property  for  sale.     Id. 

6.  Execution  Sale. — A  Bid  Made  and  Accepted  without  Mors  does 
NOT  Accomplish  a  Sale,  and  the  sheriff,  in  the  exercise  of  the  discre* 
tion  vested  in  him,  may  permit  the  bid  to  be  withdrawn,  and  may  resell 
the  property.     MaJier  v.  ^tjui  Life  Insurance  Company,  880. 

fi.  Where  the  Sheriff  Struck  off  Property  at  a  Figure  Qrjcatlt  under 
its  Value,  but  the  Sale  not  having  been  PERFEC?rKD,  a  second  sale 
at  a  much  higher  price  was  consummated,  the  redemption  must  be  from 
the  bid  made  on  the  final  sale.     Id. 

JURISDICTION. 
JuDGBCEKT.  —  In  Older  to  subject  particular  property  to  the  judgment  of  • 
court,  the  suit  brought  for  that  purpose  most  be  brought  where  the  res 
is.     Carr  v.  Levoia  Coal  Co. ,  328. 

See  Bigamy;  Judgments,  5. 

JURY  AND  JURORS. 

1.  New  Trial.  —  Where  jurors  after  balloting  without  a  unanimous  result 

each  agree  to  be  bound  by  the  result  reached  by  the  majority,  and  then 
return  a  verdict  of  conviction  with  two  dissenting  votes,  but  upon  being 
polled  each  answers  that  conviction  is  his  verdict,  the  latter  will  not  be 
set  aside  and  a  new  trial  granted.     Slate  v.  Ilarpet;  46. 

2.  New  Trial.  —  Verdict  will  not  bo  set  aside  on  the  ground  that  the  jury 

were  improperly  approached  and  spoken  to  about  the  case,  when  the 
proof  offered  is  in  a  vague  and  indefinite  form,  pointing  out  no  specific 
act  done  or  words  spoken  to  show  a  tampering,  or  that  any  juror  was  in- 
fluenceu  thereby.     Id. 

3.  Separatio.v  of  Jury.  —  Verdict  will  not  be  disturbed  where  one  juror  in 

charge  of  an  officer  is  separated  from  the  other  eleven  during  their  delib- 
erations, in  the  aljsence  of  proof  of  misconduct  or  undue  influence.     Id. 

4.  The  Imiaditants  of  a  Town  are  not  Disqualified  from  Acting  ab 

Jurors  on  a  trial  of  persons  accused  of  forging  and  uttering  discharges 
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for  money  payable  from  the  treasury  of  such  town.     CommontueaUh  v. 
Broum,  736. 

6.  Inhabitants  of  a  Municipality  are  Competent  to  Act  as  Jurors  on 
A  Trial  when  Such  Municipality  has  No  Direct  Pecuniary  In- 
terest, but  only  sucli  interest  as  results  from  the  commission  of  an  offense 
against  its  property.  This  is  especially  true  when  the  trial  is  for  an 
offense  which,  under  the  statute,  cannot  be  prosecuted  in  any  other 
place.     Id. 

6.  Indictment  Found  by  a  Grand  Jury,  One  of  whose  Members  wa» 
Irregularly  Drawn,  but  who  possesse<l  all  the  requisite  qualifications,, 
is  valid.  The  general  rule  is,  that  mere  irregularity  in  the  proceeding 
6y  which  a  juror  gets  on  the  panel  does  not  affect  the  validity  of  his  ac- 
tion. Hence  it  was  held  that  an  objection  to  an  indictment  was  properly 
overruled,  where  it  appeared  that  a  person's  name  had  been  ordered  to 
be  stricken  from  the  jury  list  by  a  vote  of  the  town,  but  notwithstanding 
this,  his  name  was  placed  in  the  box,  and  was  drawn  by  the  selectmen, 
and  returned  to  court,  and  he  was  sworn  and  acted  as  one  of  the  grand 
jury  in  finding  the  indictment  in  question.     Id. 

See  Criminal  Law,  9;  New  Trial,  1,  2;  Verdict,  1,  2. 

LACHES. 
See  Trusts  and  Trustees,  9,  13,  17. 

LANDLORD  AND  TENANT. 
Trespass.  —  Tenant  in  possession  has  the  right,  in  the  absence  of  proof  of 
restrictions  upon  his  tenancy  to  the  contrary,  to  invite  such  persons  as 
his  business  or  pleasure  may  suggest  to  come  upon  the  premises  for  any 
lawful  purpose,  and  one  so  entering  against  the  will  of,  and  after  being 
forbidden  by,  the  landlord,  is  not  guilty  of  willful  trespass.  State  v. 
Lawson,  42. 

LARCENY. 

1.  Indictment  for,  must  Aver  that  the  Property  Stolen  Belonged  to 

Some  Person  other  than  the  defendant.     People  v.  Hanaelman,  238. 

2.  Consent  to  Commission  of  Crime,  which  will  relieve  the  act  of  its  crim- 

inal character,  is  something  different  from  mere  passive  submission 
without  any  previous  understanding  or  preconcert  with  the  criminal. 
Therefore,  if  a  constable,  for  the  purpose  of  detecting  thieves,  disguises 
himself,  feigns  drunkenness,  and  lies  down  in  an  alley  in  apparent  stupor, 
where  a  thief  finds  him  and  takes  money  from  his  pocket,  he  being  con- 
scious of  the  act,  and  remaining  passive  in  order  that  he  might  afterwards 
arrest  and  convict  the  thief,  the  act  of  the  latter  is  larceny.     Id. 

LIBEL  AND  SLANDER. 
By  a  Witness.  —  Ax  Action  will  not  Lie  Against  a  Witness  for  slan- 
derous words  uttered  by  him  in  giving  his  testimony,  though  false, 
prompted  by  malice,  aud  not  necessary  to  answer  the  question  asked 
him.  Hence  it  was  held  that  no  recovery  could  be  had  against  a  wit- 
ness who,  on  being  asked  ho\;  many  days  intervened  between  two 
events,  instead  of  answering  that  he  did  not  remember,  said:  "  Not 
knowing  that  a  niisticos  or  woman  of  Mr.  Plitt's  would  step  in  and 
claim  tho  lawful  wife's  property,  I  did  not  keep  an  acccunt  of  the  date 
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that  way;  if  I  would  have,  I  would  have  noticed  the  date  and  all  thoM 
little  particular  incidences,  to  save  Mrs.  Plitt  from  much  heartache  and 
trouble,  and  cause  of  her  death. "     Hunekelv.  Vone^ff",  413. 

UMITATIONS. 

1.  New    Promtsb    by    Debtor    to   Stranoeh.  —  Promise  to  pay  a    debt 

barred  by  the  statute  of  limitations  must  be  made  to  the  party  inter- 
ested, or  to  his  agent,  to  remove  the  bar  of  the  statute;  and  evidence 
that  the  debtor  stated  to  a  stranger  that  ho  had  acknowledged  the 
indebtedness  to  Ins  creditor,  and  promised  to  pay  it,  is  not  a  promise 
made  to  tlie  creditor  or  his  agent,  and  is  therefore  insufficient  to  remove 
the  bar.     Sjximjler  v.  Spamjler,  114. 

2.  Statute  Begins  to  Run  in  Case  of  Fraud  onlt  from  Discovert  of 

the  fraud,  or  from  tlie  time  when  it  could  have  been  discovered  by  the 
use  of  reasonable  diligence.  But  the  failure  to  use  such  diligence  may 
bo  excused  when  there  exists  a  relation  of  trust  and  confidence  between 
the  parties,  rendering  it  the  duty  of  the  party  committing  the  fraud  to 
disclose  to  the  other  the  truth,  and  where  it  was  through  the  acts  of  the 
former  that  the  latter  was  induced  to  refrain  from  inquiry.  Oillett  v. 
Wil^y,  587. 

8.  Equity  Adopts  Period  or  Limitation  Fixed  by  Statute  in  enforcing 
the  rights  of  a  ward  against  the  surety  on  hid  guaniiau's  bond,  unless 
there  exists  some  equitable  reason  for  adopting  a  diiferent  period.    Id. 

4.  Ordinarily,  Courts  op  Equity  ADOp;r  Time  Fixed  by  Statute  of 
Limitations  for  barring  claims  at  law  in  analogous  cases  as  the  period  at 
the  end  of  which  they  will  conclmlo  a  recovery  in  equity.  But  this  rule 
is  not  inflexible,  and  its  application  will  always  depend  upon  a  considera- 
tion of  the  allegations  and  proof  whether  tlie  presumption  from  which 
the  bar  arises  prevails.  The  presumption  arising  from  the  mere  lapse  of 
time  may  be  repelled  by  proof  of  other  facts  and  circumstances  inconsis- 
tent with  it.     Reynolds  v.  Sumner,  523. 

C.  General  Rule  as  to  Actions  Arising  upon  Contbaots,  Express  or 
Implied,  is,  that  where  the  right  of  action  depends  upon  a  demand,  such 
demand  must  bo  made  within  the  poriod  prescribed  by  the  statute  of 
limitations.  A  party  cannot  prevent  the  running  of  the  statute  by  omit- 
ting to  do  some  act  which  he  mi;5ht  have  done,  or  which  he  is  required 
by  law  to  do.     Reizenstein  v.  Marfjuardt,  477. 

6.  Statute  will  not  Begin  to  Run   in  Favok  of  Bailee  until  he  de- 

nies the  bailment,  and  couverti  tlic  iiroperty  to  his  own  use.     Id. 

7.  Statute  of  Massachusetts  does  not  Rcn  in  Favor  of  One  Who  has 

NEVER  been  a  RESIDENT  of  tlio  stale,  when  the  plaintiff  is  also  a  non- 
resident against  whom  no  statute  of  limitations  has  run  in  the  state 
where  he  resides  and  where  the  cause  of  action  accrued,  although  the 
statute  of  limitations  of  a  third  state,  to  which  the  defendant  has  re- 
moved, protects  him  from  suit  there.     McCann  v.  Rand'tll,  6GG. 

8.  Payment.  —  Where  payment  sub  niodoot  an  admitted  indebtedness  has  in 

fact  been  made  by  an  agent  in  such  manner  that  the  principal  is  en- 
titled to  atBrm  or  repudiate  it  upon  learning  the  facts,  the  statute  of 
limitations  docs  not  begin  to  run  nntil  the  facts  are  known  or  the  pay- 
ment disaiHrmed.     Runyon  v.  Sncil,  8.39. 

See  Mortgaoks,  5;  Tui.sre  and  Tkustess,  9. 
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LIS  PENDENS. 

1.  Bona  Fii>e  PuRcnASER  of  Personal  PROPERxr. — Where  movable  per- 

sonal property  pending  litigation  against  it  is  removed  from  the  jurisdic- 
tion where  the  suit  is  pending  to  another  state,  and  there  sold  to  a  bona 
Jide  purchaser,  tiio  doctrine  of  lis  pendens  does  not  apply  to  the  sale; 
and  applying  this  rule,  a  steam-tug  is  not  subject  to  the  law  of  lis  pen- 
dens  after  its  removal  from  the  state.     Carr  v.  Lewis  Coal  Co.,  328. 

2.  Judgment  —  Purchaser  Pendente  Lite. — Personal  judgment  cannot 

be  rendered  against  a  mere  bona  Jide  purchaser  pendente  lite,  although 
such  judgment  might  be  authorized  against  bis  fraudulent  donee  or 
grantee.     Id. 

MALICIOUS  PROSECUTION. 

1.  In  Order  to  Recover  Damages  for  instituting  or  prosecuting  a  criminal 

action  which  has  terminated  in  plaintiff's  acquittal,  it  must  be  shown 
that  the  action  was  instituted  in  malice  and  without  probable  cause. 
Paddock  v.  Watts,  832. 

2.  Where  a  Criminal   Prosecution  is  Commenced  under  circumstancea 

which  make  it  apparent  that  the  prosecutor  had  some  collateral  purpose 
in  view,  rather  than  the  vindication  of  the  law,  as  where  an  agent  has 
instituted  a  civil  action  against  his  principal  to  settle  a  dispute  about 
a  check,  and  the  principal  charges  the  agent  with  embezzlement  of  the 
check,  upon  which  charge  the  agent  is  acquitted,  a  verdict  against  the 
principal  for  malicious  prosecution  without  probable  cause,  it  being 
shown  tliat  the  check  ccmld  not  have  been  received  by  the  agent  or  for 
his  benefit,  will  not  be  set  aside  or  disturbed.     Id. 

3.  Instruction  Defining  Puobaele  Cause  for  prosecution,  and  stating  that 

if  such  prosecution  Avas  false  and  malicious,  and  instituted  withoiit  rea- 
sonable inquiry,  and  without  the  existence  of  such  an  apparent  state  of 
facts  as  would  have  induced  a  reasonable  and  prudent  man  to  believe 
plaintiff  guilty  of  the  crime  charged,  then  the  verdict  must  l)a  in  his 
favor,  is  proper.     Id. 

4.  In  the  Absence  of  a  Motion  for  a  Venire  de  Novo  or  in  arrest  of 

judgment  on  a  general  verdict  against  three  defendants  for  malicious 
prosecution,  an  objection  to  I'cndition  of  judgment  against  two  of  them, 
after  denying  a  new  trial  to  them,  and  granting  it  to  the  third,  will  not 
raise  the  question  of  error  in  the  proceedings.     Id. 

5.  In  an  Action  of  Malicious  Prosecution  it  ia  competent  for  defendant 

to  show,  in  order  to  disprove  malice,  that  in  instituting  the  action  he 
acted  under  the  advice  of  competent  counsel,  and  where  ho  lays  all  the 
facts  before  the  latter  and  acts  in  good  faith  upon  his  opinion,  he  is  not 
liable,  though  it  transpires  liiat  he  was  mistaken.     Id. 

6.  Evidence.  —  Wiiere  in  an  action  for  malicious  prosecution  the  prosecuting 

attorney  testifies  that  upon  the  facts  as  stated  to  him  he,  as  a  lawyer 
and  an  ofHcer,  advised  the  institution  of  the  prosecution,  it  is  competent 
to  ask  him,  as  an  expert,  whether,  if  tlie  facts  upon  which  he  proceeded 
had  been  changed  in  a  certain  manner,  he  would  have  advised  tlie  insti- 
tution of  the  proceedings.     Id. 

MiliNDAMUS. 
1.  Will  Sometimes  Issue  to  Control  a  Discretion.     It  properly  issues  to 
correct  an  abuse  of  discretion,  if  the  case  is  otherwise  proper.     Wood  v. 
Strother,  249. 
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2.  It  is  not  Umtversally  Trvtr  that  this  writ  ■will  not  iasuo  to  control  judi- 
cial nction,  or  to  conipel  a  tribunal  to  whom  the  examioatioa  of  a  matter 
ia  intrusted  to  act  in  a  particular  way.     Id. 

i.  May  Properly  Issuk  to  Compel  an  Ofticeb  to  Act  in  a  Pakticulah 
Manner,  though,  in  the  oxerciso  of  a  discretion  conferred  ou  him,  he 
has  (letormined  not  to  so  act,  if,  from  an  examination  of  the  law,  the 
court  ia  of  the  opinion  that  the  law  did  not  intend  his  action  to  be  final, 
and  further,  that  there  is  no  other  "  plain,  speedy,  and  adequate  rem* 
edy."    Id. 

See  Municipal  Cobpubations,  14. 

MARGINS. 
See  Ck)NTRACTS,  12-16. 

MARRIAGE  AND  DIVORCE. 

1.  DivoRCK  —  Decree  Obtained  by  Fraud  Annulled.  —  Where  a  petition 

for  divorce  is  filed  by  the  husband  in  the  name  of  the  wife,  but  without 
her  knowledge  or  consent,  at  a  time  when  she  is  ill  and  almost  blind, 
and  she  has  no  notice  nor  knowledge  of  the  proceedings  for  more  than 
twenty  years  after  they  are  instituted,  the  decree  will  be  annulled  as 
fraudulent  and  void.     Broion  v.  Orove,  823. 

2.  .Witnesses  —  Competency  of  Wife  as  Witness  to  Anitul  Decree  or 

DrvoBCE.  —  In  an  action  to  annul  a  decree  of  divorce,  the  wife  is  a  com- 
petent witness  to  testify  as  to  what  she  did  or  did  not  do  concerning 
tho  petition  in  the  divorce  suit;  and  though  she  may  be  incompetent  to 
testify  as  to  some  of  the  matters  involved,  it  is  error  to  rule  that  she  i« 
totally  incompetent.     Id. 

See  New  Trial,  4. 

MASTER  AND  SERVANT. 

1.  Pkllow-servant  —  Neolioence.  —  A  foreman  employed  by  a  railroad 
company,  and  having  charge  of  a  gang  of  men  who  are  subject  to  his 
orders  only,  is  the  agent  of  the  company,  and  the  latter  is  liable  for 
his  negligence  in  respect  to  the  orders  given,  as  the  foreman  and  the 
gang  of  men  are  not  fellow-servants.  Steplvtiisv.  Hanni'xil  and  St.  Jostph 
R.  R.  Co.,  336. 

Z.  Neolioenck  —  Damages.  —  Where  the  master  recklessly,  carelessly,  and 
negligently  orders  the  servant  to  do  work,  when  to  obey  the  order  at 
the  time  and  under  the  circumstances  is  extra-hazardous,  but  does  not 
plainly  imperil  the  servant's  life  or  limb,  and  he,  in  obeying  the  order, 
is  injured  without  his  fault,  he  is  entitled  to  compensatory  damages.  Id. 

S.  CoNTRiiiuroRV  Neglioence  —  Damaoe-s.  —  Where  master  orders  servant 
into  a  situation  of  danger,  and  he  obeys  and  is  thereby  injured,  he  can- 
not be  deprived  of  his  remedy  a^^ainst  his  master  on  the  ground  of  con- 
tributory negligence,  unless  the  danger  was  so  glaring  that  no  prudent 
man  would  have  entered  into  it,  even  where,  like  the  servant,  he  was 
not  entirely  free  to  choose.     Id. 

4.  Obeying  Orders  —  Negligence.  —  Master  and  servant  are  not  on  an 
equal  footing  where  they  have  equal  knowledge  of  danger.  It  is  the 
primary  duty  of  the  servant  to  obey  orders  even  if  dangerous,  and  it 
does  not  follow  because  the  latter  could  justify  disobedience  to  an  order 
that  he  is  guilty  of  negligence  in  obeying  it;  but  the  question  of  negli- 
gence id  for  the  jury  from  all  the  evidence.     I<1. 
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B.  Nkg  LICENCE  IN  Obettno  Order3.  —  Where  the  servant  ia  ordered  by 
the  master  to  perform  dangerous  work,  he  is  not  guilty  of  negligence  in 
obeying,  unless  to  do  so  is  clearly  to  bring  on  danger  to  life  or  limb. 
Id. 

6.  Negligence  in  Obeying  Orders.  —  The  servant  is  not,  at  the  peril  of 

being  discharged,  bound  to  set  up  his  judgment  against  that  of  his  mas- 
ter, about  obeying  orders,  or  about  things  over  which  there  can  be  a 
difference  of  opinion  in  the  minds  of  reasonably  prudent  persons.     Id. 

7.  Evidence  —  Damages. — In  an  action  by  a  servant  to  recover  damages 

for  an  injury  sustained  in  obeying  an  order  incurring  extra  hazard  and 
danger,  evidence  as  to  whether  plaintiff  is  a  married  man,  and  the  num- 
ber of  children  he  has,  is  inadmissible,  where  there  is  nothing  to  justify 
the  giving  of  exemplary  damages,  and  the  recovery  must  bo  entirely 
compensatory.     Id. 

8.  Negligence  —  Defective   Appliances.  —  In  an  action    by  a  servant 

against  his  master  for  negligence  in  furnishing  improper  or  unsafe  appli- 
ances for  the  servant's  use,  the  petition  must  allege  that  the  master 
either  knew,  or  by  the  exercise  of  ordinary  care  might  have  known,  of 
the  dangerous  and  defective  construction  of  the  appliance;  but  an  alle- 
gation that  the  master  negligently  furnished  an  appliance  which  was  de- 
fective and  unsafe  is  an  equivalent  averment,  and  sufficient.  Johnson  v. 
Missouri  Pac.  R^y  Co.,  351. 

9.  Defective  Allegation  Cured  by  Verdict.  — In  an  action  by  a  servant 

against  his  master  for  negligence  in  furnishing  unsafe  or  improper  appli- 
ances, an  allegation  that  "said  defendant,  wholly  neglecting  and  dis- 
regarding its  duty  to  this  defendant,"  etc.,  though  defective,  is  cured  by 
verdict,  when  it  appears  that  the  second  use  of  the  word  "defendant" 
was  a  mere  clerical  error,  and  the  petition  contains  the  other  necessary 
averments.     Id. 

10.  Waiver  of  Formal  Defects  in  Petition.  —  Wliere  defendant  pleads 
to  the  merits,  he  waives  objection  to  mere  formal  defects,  and  cannot 
object  that  the  petition  does  not  state  a  cause  of  action.  Such  objection 
can  only  oe  interposed  when  the  petition  fails  altogether  to  state  any 
cause  of  action,  and  not  where  it  is  defectively  stated.     Id. 

11.  Liability  of  Master  for  Negligence  of  Servant. — One  whose  ser- 
vants by  his  direction  pile  lumber,  part  of  it  without  assistance,  and  the 
remainder  of  it  with  the  voluntary  and  gratuitous  assistance  of  a  third 
party,  in  so  unskillful  and  unsafe  a  manner  that  it  falls  upon  and  kills 
a  person,  without  any  negligence  or  want  of  care  on  the  part  of  the  lat- 
ter, is  liable  for  the  injury,  whether  the  party  who  assisted  in  piling  a 
portion  of  the  lumber  was  or  was  not  his  servant.  Andrews  v.  Boe- 
decker,  649. 

12.  Person  having  Full  Control  of  Timber-yard  of  Railroad  Com- 
pany, and  who  employs  and  discharges  men,  is  to  be  regarded  as  a  vice- 
principal;  and  one  who  takes  his  place  in  his  absence  is  a  temporary 
vice-principal;  and  the  negligence  of  either,  resulting  in  personal  injury 
to  a  subordinate  employee,  is  not  the  negligence  of  a  fellow-servant,  and 
the  company  is  liable.     Baldwin  v.  St.  Louis  etc.  Ry  Co. ,  479. 

18.  Notice  to  Vice-principal.  —  Notice  to  temporary  vice-principal  in 
charge  of  timber-yard  of  railroad  company  of  a  defect  in  the  piling  of 
the  timber,  resulting  in  the  injury  complained  of,  is  notice  to  the  com- 
pany, irrespective  of  the  question  whether  he  had  or  had  not  piled  the 
timber,  or  had  any  duty  to  perform  in  connection  therewith.  Id. 
Am.  St.  Rkp.,  Vol.  IX.— 60 
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14.  Emplotek  doks  not  Assume  Risk  or  Pkril  moM  Dangerous  Ma* 
CHINES,  Appliances,  on  STBUcrrHEs,  unless  ho  knows  of  the  danger,  or 
it  is  so  obvious  tliat  he  must  bo  presumed  to  know  it.  Scanlon  v.  Dot' 
ton  tie.  It.  n.  Co.,  733. 

16.  Apf-vrent  Danger  —  ^VascMPTio.s  ok  Risk.  —  Servant  assumes  risk 
from  a:i  uncovered  s-aw  projecting  over  its  frame  partly  across  a  narrow 
passage-way,  along  which  ho  was  obliged  to  go  in  the  performance  of  his 
duties,  by  accepting  ami  remaining  in  the  service,  the  danger  being  ap- 
parent.    Stephenson  v.  Duncan,  80(5. 

16.  Promise  by  Master  to  Rkmove  Danger — Continuance  in  Service 
AFTF.n  Promi.sk. — Servant,  having  tlio  right  to  abandon  tlio  service 
because  it  is  dangerous,  does  not  engage  to  assume  the  risk,  if  he  con- 
tinues in  the  employment  for  a  rca.sonablo  time,  in  consequence  of  as- 
surances by  the  master  that  tlio  danger  should  be  removed;  but  if  he 
continues  his  employment  beyond  the  time  within  which  ho  miglit  rca- 
souabl}-  expect  the  master  would  keep  his  promise,  he  will  bo  deemed  to 
have  waived  his  objections,  and  assumed  the  risk.     Id. 

17.  An  Employee  jia.s  a  Rich  r  to  A.s.sume  that  his  employer  has  supplied 
machinery  free  from  latent  detects  which  may  expose  the  employee  to 
hidden  perils.     Louisville  etc.  li'y  Co.  v.  Bitck,  883. 

18.  Defective  Appliance  —  Expert  Eviuexce. — In  an  action  against  a 
railroad  for  damages  for  an  injury  received  through  defective  appliances 
while  in  its  employ,  where  it  is  averreil  tliat  the  appliance  in  question 
had  been  repaired  at  defendant's  shops,  and  that  it  was  owing  to  the 
imperfect  and  brittle  condition  and  flaws  in  such  appliance  negligently 
furnished  that  plaintiff  was  injured,  tlie  evidence  of  two  blacksmiths 
that  the  appliance  had  not  been  repaireil  with  reasonable  skill  is  admis- 
sible; and  it  is  also  admissible  as  showing  defendant's  knowledge  of  tlie 
defective  condition  of  the  appliance  after  being  repaired  by  its  agents  in 
its  shops.     Johnson  v.  Missouri  Pacijic  li'y  Co.,  351. 

19.  Defective  Appliance —  D^miages.  — In  an  action  by  a  servant  for  dam- 
ages for  injury  received  througli  unsafe  appliances  furnished,  wliero  it  is 
shown  that  plaintiff  is  aged  thirty-five  years,  that  his  right  eyo  was  en- 
tirely destroyed,  that  the  other  eye  was  thereby  affected  whenever  he 
took  cold,  and  that  he  could  not  do  mure  than  half  the  work  he  could 
before  the  accident,  a  verdict  for  five  thousand  dollars  is  not  excessive. 
Id. 

20.  Railroad  Companies  —  Liability  for  Defective  Appuance.s  —  Cis- 
tom.  — In  a  action  by  a  brakeman,  who  was  in  the  employ  of  a  railroa<l 
company,  bronght  to  recover  damages  against  the  company  for  injuries 
sustained  by  falling  from  an  open  car  loaded  witli  machinery,  over  which 
he  hud  to  pa.ss,  a  finding  by  the  jury  that  the  defendant  w.is  negligent 
in  not  providing  a  foot-board  over  such  car  for  the  use  of  brakenien  is 
justified;  and  this  being  true,  the  fact  that  suc!i  negligence  was  u  -iir.!  it 
customary  would  not  relieve  the  defendant  from  liability  for  its  conse- 
quences.     Ilosic  V.  Chica'jo,  Rock  Idaud,  and  Pacific  Wy  Co.,  618. 

21.  A.S.SUMPTION  OF  Risk  by  SekvAxt.  — A  person  who  accepts  service  as 
bralccman  on  a  railroad,  knowing  that  t!ie  company  was  not  a<:custotneil 
to  provide  foot-boards  over  open  cars  loa^lcd  with  machinery,  it  not  bcin-j; 
shown,  however,  to  be  usual  to  pi  ice  suc'.i  cars  where  the  brakeni'ii  were 
required  to  pass  over  them,  caiin<iL  lie  siiil  to  assume  the  risk.     Id. 

22.  Con TRiuu TORY  Xkgligence.  —  A  brakeman  on  a  railway  train  who, 
knowin({   the   danger,  attempts  to   i>ass  over  an  open  car  loaded  with 
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machinery,  and  not  provided  with  a  foot-board,  and  who  falls  and  is  in- 
jured, cannot,  as  a  matter  of  law,  be  said  to  be  guilty  of  contributory 
negligence  in  going  upon  the  car,  but  the  question  is  one  for  the  jury, 
depending  upon  all  the  circumstances  of  the  case.     Id. 
See  Damages,  2. 

MECHANICS'  LIENS. 

1.  Attaches   to   What   Estate   or  Interest  in   Land. — In  order  that 

a  mechanic's  lien  may  attach,  it  is  indispensable  that  the  party  with 
whom  the  contract  is  made  shall  have  some  estate  or  interest  in  the 
premises  upon  which  the  building  is  erected  or  the  improvement  made; 
but  such  estate  may  be  the  fee,  or  au  estate  for  life  or  for  years,  or  any 
interest,  legal  or  equitable,  in  the  land.     Paulsen  v.  Manske,  632. 

2.  Party   in  Possession    of    Land  under    Contract  of    Purchase    is 

Owner  within  the  meaning  of  the  mechanic's  lien  law,  but  only  to  the 
extent  of  the  interest  be  owns;  and  it  is  to  this  interest  that  the  me- 
chanic's lien  attaches.  Where,  therefore,  the  owner  of  a  lot  enters  into 
an  agreement  with  a  builder,  whereby  the  latter  agrees  to  erect  certain 
buildings  on  the  lot,  those  on  a  certain  part  of  the  lot  to  cost  a  certain 
sum,  in  consideration  of  which  the  lot-owner  is  to  convey  the  remainder 
of  the  lot  to  the  builder,  the  owner  agreeing  to  execute  mortgages  on 
the  whole  lot  to  enable  the  builder  to  make  the  improvements,  the 
builder  is  to  be  considered  a  purchaser,  and  his  interest  will  be  subject  to 
a  mechanic's  lien  in  favor  of  mechanics  and  material-men.     Id. 

3.  Owner  of  Land  Who  Authorizes  Another  to  Contract  for  Erec- 

tion OF  Buildings  thereon  thereby  makes  his  land  liable  to  the  lien  of 
mechanics  for  labor  done  and  materials  furnished.     Id. 

4.  Where  Release  of  is  Given  to  Mortgagee  merely  for  the  purpose  of 

giving  priority  to  the  mortgage,  the  effect  of  the  release  will  be  con- 
fined to  the  purpose  intended  by  the  parties,  and  a  stranger  to  it  will 
not  be  permitted  to  avail  himself  of  its  benefits.  And  if  such  release 
names  no  person  to  whom  it  is  made,  and  expresses  no  consideration, 
extrinsic  facts  may  be  looked  to  for  the  purpose  of  determining  both 
the  consideration  and  the  party  in  whose  favor  it  was  intended  to  be 
made.     Id. 

6.  Agreement  to  Arbitrate  is  Impliedly  Revoked  by  Bringing  Suit 
to  enforce  a  mechanic's  lien  for  the  claim  in  reference  to  which  the  agree- 
ment was  made.     Id. 

MISTAKE. 

See  Contracts,  4;  Deeds,  4;  Guardian  and  Ward,  1;  Negotiable  Instru- 
ments, 11. 

MORTGAGES. 

1.  Of  Personal  Property  were  Valid  at  the  Common  Law,  and,  in 
many  cases,  were  sustained,  without  change  of  possession,  in  the  absence 
of  fraud,  even  against  subsequent  hona  jide  .purchasers  and  creditors. 
Tregear  v.  Etiwanda  Water  Co.,  245. 

2.^  Of  Personal  Pijoperty  not  of  a  Class  upon  Which  the  Statite 
Authorizes  Such  Mortgage  is  nevertheless  good  between  the  parties 
thereto,  and  against  all  persons  other  than  creditors  of  the  mortgagor 
aaid  subsequent  purcliasers  ia  good  faith  and  for  a  valuable  considera- 
tion.    Id. 
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8.  May  Incutdr  Both  Real  ani>  Personal  Property,  and,  as  to  the  per- 
sonalty, ia  valid  between  the  parties  without  any  change  of  possession. 
Id. 

4.  Adverse  Possession.  —  Title  and  Right  of  Possession  of  Land  arm 
IN  MoKTOAOOR,  and  so  continue  until  divested  by  a  sale  and  deed  under 
foreclosure  proceedings,  and  a  grantee  of  the  mortgagor  before  fore- 
closure acquires  the  same  rights.  He  has  absolute  right  of  possession, 
which  cannot  be  regarded  as  adverse  to  the  mortgagee,  unless  accom- 
panied with  a  denial  of  all  right  in  the  mortgagee;  and  this  is  true  of  the 
possession  of  the  grantee  of  the  mortgagor  even  after  foreclosure,  wher© 
such  grantee  was  not  made  a  party  to  the  foreclosure  proceedings.  Ore- 
ther  V.  Clark,  491. 

A  Statute  of  Limitations  having  Cohicenced  to  Run  against  Anoestob 
IN  UI8  Lifetime,  its  operation  is  not  suspended  by  his  death  in  favor  of 
his  heirs;  and  the  fact  tliat  some  of  them  are  minors  does  not  affect  the 
result,  since  the  exception  in  their  favor  created  by  the  Iowa  Code, 
section  2535,  applies  only  to  causes  of  action  which  originally  accrue  in 
their  favor.  And  where  the  ancestor  foreclosed  his  mortgage,  and  pur- 
chased the  property  at  the  foreclosure  sale,  not  making  the  grantee  of 
the  mortgagor,  who  was  in  possession,  a  party,  and  then  died"  leaving 
minor  heirs,  his  right  of  action  to  enforce  the  mortgage  lien  against  such 
grantee  accrued  in  his  lifetime,  and  was  barred  as  against  his  minor 
heirs  in  ten  years  after  it  accrued,  though  they  bad  not  then  attained 
their  majority.     Id. 

6.  Third  Persons  are  not  Charged  with  Constructive  Notice  of  Chat- 

tel Mortgage  until  the  proper  entries  required  by  the  statute  (Iowa 
Code,  section  1925)  have  been  entered  by  the  recorder  in  the  index; 
and  this  rule  is  not  afifected  by  a  custom  of  the  recorder,  when  in- 
struments are  delivered  to  him  to  be  recorded  near  the  close  of  busi- 
ness on  one  day  not  to  enter  them  in  the  index  until  the  next  morning. 
Hibbard  v.  Zenor,  497. 

7.  Evidence  to  Establish  that  Deed  Absolute   on  its   Face   was  In- 

tended to  be  Mortgage,  or  that  the  real  estate  described  therein 
belongs  in  fact  to  some  other  person  than  the  grantee,  must  be  clear, 
satisfactory,  and  conclusive,  and  not  made  up  of  loose  said  random 
statements.     Eii.smimjer  v.  Ensminger,  4(52. 

See  Attachment,  9;  Deeds,  1;  Insurance,  18,  21,  22,  23. 

MUNICIPAL  CORPORATIONS. 

1.  Powers.  —  Any  fair,  reasonable  doubt  concerning  the  existence  of  power 

in  a  municipal  corporation  is  resolved  against  it,  and  the  power  denied. 
It  only  has  such  powers  as  are  granted  in  express  words,  necessarily  or 
fairly  implied  in  or  incident  thereto,  and  those  essential  to  its  declared 
objects  and  purposes.     City  of  St.  Louis  v.  Bell  Telephone  Co.,  370. 

2.  Power  undkr  Charter.  —  Under  its  charter,  the  city  of  St.  liouis  has 

power  to  regulate  the  use  of  its  streets,  and  this  power  extends  to  new 
nses  as  tiiey  come  into  existence  as  well  as  the  uses  common  and  known 
at  the  time  the  charter  was  granted.  The  erection  and  maintenance  of 
telephone-poles  is  one  of  these  new  uses,  and  is  a  proper  use  of  the 
streets  which  the  city  may  reasonably  regulate.  Id. 
X.  Power  to  Regulate  Charges  for  Telephone  Service  is  neither  in- 
•l»ded  in  nor  incidental  to  the  power  trranted  the  citv  of  St>  Louis  under 
ner  cnarier  to  regulate  tliu  use  of  the  stTdH..s.     td. 
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4.  Power  to  PiEgulate  Chahges  for  Telephone  Service.  — The  charter  of 
the  city  of  St.  Louis  giving  the  mayor  and  assembly  power  "to  license, 
tax,  and  regulate  telegraph  companiea  or  co'/porations,  and  all  other 
business,  trades,  avocations,  or  professions  whatever,"  makes  telephone 
companies  ejusdem  jeneris  with  telegraph  companies,  though  the  former 
were  not  in  existence  at  the  date  the  charter  was  granted;  but  the  power 
to  "  regulate  "  telephone  companies  does  not  confer  the  power  upon  the 
city  to  fix  a  rate  of  charges  for  telephone  service  by  ordinance.     Id. 

6.  Power  to  Regulate  Telephone  Charges. — Power  granted  to  the  city 
of  St.  Louis  by  her  charter  "  to  pass  all  such  ordinances,  not  inconsistent 
with  the  provisions  of  this  charter  or  the  laws  of  the  state,  as  may  be 
expedient,  in  maintaining  the  peace,  good  government,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and  manufactures,"  etc.,  does 
not  include  power  to  pass  ordinances  fixing  rates  for  telephone  services. 
Id. 

6.  StJPEKVisoKS  OP  Township  —  Power  to  1'ake  up  Old  Order  and  Issue 

New  One.  —  Supervisors  of  township,  in  Pennsylvania,  have  no  power 
to  take  up  a  township  order,  issued  by  the  auditors,  and  give  a  new  one 
in  its  stead.     Township  of  Snyder  v.  Bovaird,  118. 

7.  Officers  —  Negligence  —  Individual  Liability.  —  Board  of    street 

commissioners  of  a  city  act  in  a  ministerial  capacity,  and  are  individ- 
ually liable  for  injuries  to  a  person  caused  by  the  negligence  of  their 
employees  in  repairing  and  reconstructing  a  bridge;  and  the  city 
itself  is  not  liable  where,  instead  of  letting  the  work  by  contract  to  the 
lowest  bidder,  as  required  by  the  charter  of  the  city,  they  resolve  to  do 
the  work  themselves,  under  the  supervision  of  their  committee  and  a 
superintendent  appointed  by  them,  in  accordance  with  plans  and  speci- 
fications adopted.     Robinson  v.  Bohr,  810. 

8.  LlABiLiry  for  Acts  of  Licensee.  —  City  having  an  ordinance  prohibiting 

the  use  of  gunpowder,  but  allowing  the  mayor  to  grant  permission  to 
use  it  on  certain  occasions,  is  not  liable  for  damages  for  injury  caused 
by  a  licensee,  in  the  absence  of  proof  that  the  authorized  act  was  intrin- 
sically dangerous.      Wlieeler  v.  Citi/  of  Plymo/uth,  837. 

9.  Ordinances.  —  City  is  not  liable  for  failure  to  enact  or  to  enforce  proper 

ordinances.     Id. 

10.  Defect  in  Highway  for  Which  Town  is  Answerable  must  ee  Such 
that  it  is  the  sole  cause  of  the  injury  complained  of.  If  such  injury  is 
the  combined  result  of  the  defect,  united  with  some  distinct,  efficient, 
concitrring  cause,  the  town  is  not  liable  for  the  injury  unless  the  concur- 
ring cause  be  a  pure  accident  unaided  by  human  agency.  Pratt  v,  /?»- 
habitants  of  Weymouth,  691. 

11.  Town  is  not  Liable  to  a  Person  Who  is  Injured  by  the  Fall  of  a 
Derrick  in  a  Highway,  when  the  derrick  was  then  in  use,  and  its  fall 
was  occasioned  1)y  the  fact  that  it  was  so  insufBciently  supported  by  its 
guy-ropes  that  it  was  pulled  from  its  position  T)y  its  wciglit  and  that  of 
a  stone  which  was  then  being  lifted  by  it.     Id. 

12.  Town  is  not  Responsiblk  for  the  Acts  of  Highway  Surveyors  or 
the  Men  Employed  by  Them  Engaged  in  the  Pikformance  of  thb 
Duty  imposed  upon  them  by  law  to  repair  the  highways.  This  rule  re- 
mains applicable,  though  the  town  made  a  special  appropriation  for  the 
work,  and  its  sclectmeu,  having  general  oversight  of  the  district,  told 
the  surveyor  that  the  appropriation  had  been  made,  and  that  the  work 
was  for  him  to  do  when  the  proper  time  arrived.     Id. 
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13.  DcTT  TO  Kekp  Streets  in  Repair.  —  It  U  the  duty  of  a  corporation  to 
keep  its  streets  ia  such  condition  that  persons  nsing  them  properly,  who 
are  not  so  deficient  in  reasonable  prudence  and  ordinary  care  as  to  bring 
injury  upon  themselves,  can  do  so  without  periL  Toum  qf  Ktughtstoum 
V.  MusgrotXy  827. 

14.  Mandamus  will  Issue  to  Compel  an  Auditob  to  Countersign  a  Wak- 
RANT  roR  A  Street  Assessment,  although  the  statute  under  which  he 
is  acting  declares  that  he,  before  countersigning  such  warrant,  "shall 
examine  the  contract,  the  steps  taken  previous  thereto,  and  the  record 
of  assessments,  and  must  be  satisfied  that  the  proceedings  have  been 
legal  and  fair."  The  word  "  fair  "  adds  nothing  to  tlie  force  of  the  word 
"legal."  Therefore,  if  the  proceedings  are,  in  the  opinion  of  the  court, 
legal,  it  will  compel  the  auditor  to  regard  them  as  legal  and  fair,  and  to 
act  accordingly.      Wood  v.  Strother,  249. 

15.  A  Second  Assessment  foe  Street  Work  mat  be  Made  if  the  first  i« 
declared  invalid,  and  the  prior  proceedings  are  sufficient  to  support  it. 
If  some  of  the  property  owners  have  paid  the  first  assessment,  such  pay- 
ments xa&y  bo  treated  as  advance  payments  on  the  second.     Id. 

See  Corporations,  8. 

MUTUAL   BENEFIT   SOCIETY. 

1.  Declarations  of  Pay-master  of  Railroad  Company  as  to  Deduc- 

tion of  Dues  for  Employees'  Relief  Association.  —  Declarations  o( 
a  pay-master  of  a  railroad  company,  that  a  deduction  was  made  from  on 
employee's  wages  for  dues  owetl  to  an  eniployec'.s  relief  association,  are 
inadmissible  to  establish  the  employee's  membership  in  tlio  association, 
the  pay-ma«ter  having  no  express  authority  to  make  the  declarations,  and 
not  being  authorized  to  make  the  deduction,  although  the  constitution 
and  by-laws  of  the  association  authorized  the  company  to  deduct  dues 
from  meiuujrs,  and  not  being  an  agent,  officer,  or  servant  of  the  associ- 
ation-    Baltimore  aud  Ohio  E.  Relief  Ass'n  v.  Poxt,  147. 

2.  Employees'  Relief  Association  —  Membership  —  Deduction  by  Rail- 

road Company  op  Dues  fkom  Wages  of  Employee. — Deduction  by 
a  railroad  company  of  dues  to  an  employees'  relief  association,  from  the 
wages  of  an  employee,  does  not  amount  to  an  acceptance  of  the  em> 
ployee'a  application  to  become  a  member  of  the  association,  where  the 
constitution  and  by-laws  of  the  association  authorized  the  company  to 
deduct  dues  from  members,  but  it  does  not  appear  that  the  company  had 
been  officially  notified  by  the  association  that  the  employee  had  been  ad- 
mitted to  membership.     Id. 

3.  Id.  —  Testimony  of  Medical   Examiner.  —  Testimony  of  the  medical 

examiner  of  an  employees'  relief  association  is  admissible,  in  an  action  to 
recover  benefits,  to  show  that  the  plaintiff  had  never  been  accepted  as  a 
member.     Id. 

4.  Employees'  Relief   Association  —  Evidence  —  Weekly    Benefits  — 

Mortality  Tables.  —  Mortality  tables  are  not  admissible  in  evidence 
on  behalf  of  the  plaintiff,  in  an  action  against  an  employees'  relief  asso- 
ciation to  recover  weekly  benefits  accruing  on  account  of  his  inability  to 
labor.  Id. 
(.  Employees'  Relief  Association  —  Weekly  Benefits  Accruing  Sub- 
sequent to  Commencement  of  Action  —  A.ssumpsit.  —  Plaintiff  can- 
not recover  any  benefits  accruing  subsequent  to  the  commencement  of 
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the  action  in  assumpsii  for  weekly  benefits  against  an  employees'  relief 
association.     Id. 

6.  Employees'  Relief  Association — Benefits — Measure  op  Damages^ 

—  Measure  of  damages  in  assumpsit  for  benefits  against  an  employees'  re- 
lief association  is  the  sum  stipulated  to  bo  paid  under  the  charter  and 
by-laws,  and  not  such  an  amount  as  the  jurors'  consciences  may  approve 
as  just.     Id. 

7.  Employees'  Relief  Association  —  "Total   Inability  to  Labor."  — 

Phrase  "  total  inability  to  labor,"  contained  in  the  constitution  and  by- 
laws of  an  employees'  relief  association,  means  a  total  inability  to  earn  a 
livelihood  at  any  employment,  and  not  at  the  particular  employment  at 
which  the  member  was  engaged  at  the  time  of  his  injury.     Id. 

8.  Id.—  Evidence  —  Receipts  for  Benefits.  —  Receipts  of  the  plain tiflF  for 

benefits  as  a  former  member  of  an  employees'  relief  association  are  inad- 
missible in  an  action  against  the  association  to  recover  benefits,  for  the 
purpose  of  showing  by  a  clause  therein  the  meaning  of  the  phrase  "  total 
inability  to  labor,"  contained  in  the  constitution  and  by-laws  of  the  asso- 
ciation, and  that  the  plaintiflf  had  knowledge  of  the  practical  construc- 
tion placed  upon  the  words.  Id. 
6.  Mutual  Benefit  Society  is  not  Life  Insurance  Company,  nor  is  its 
certificate  of  membership  a  policy  of  life  insurance,  within  the  restricted 
sense  of  those  terms  used  in  the  statute  relating  to  life  insurance  com- 
panies, but  such  certificate  is  in  the  nature  of  a  mutual  life  insurance 
policy,  and  such  contracts  are,  therefore,  subject  to  the  rules  of  law 
governing  life  insurance  policies,  except  so  far  as  those  rules  must  be 
held  to  be  modified  by  the  peculiar  organization,  objects,  and  policy  of 
such  societies.     Martin  v.  Stubbins,  620. 

10.  Person  Having  Insured  his  Own  Life  may  Assign  Policy  and  pro- 
vide for  the  payment  of  the  insurance  money  to  an  assignee  who  has  no 
insurable  interest  in  his  life,  notwithstanding  the  general  rule  that  no 
person  can  procure  a  valid  insurance  on  the  life  of  another  unless  he  has 
an  insurable  interest  in  such  life;  and  a  fortiori  may  a  creditor  who  has 
an  insurable  interest  in  the  life  of  his  debtor  make  such  an  assignment. 
Id. 

11.  Beneficiary  Named  in  Certificate  of  Membership  of  Mutual 
Benefit  Society  Acquires  No  Vested  Right  to  the  benefit  to  accrue 
upon  the  death  of  the  member  until  such  death  occurs,  and  the  member 
may,  therefore,  during  his  lifetime,  exercise  the  power  of  appointment 
without  other  limits  or  restrictions  than  such  as  arc  imposed  by  the  or- 
ganic law  of  the  society,  or  the  rules  and  regulations  adopted  in  con- 
formity therewith.     Id. 

12.  Member  of  Mutual  Benefit  Society  may  Assign  his  Certificatb 
of  Membership  to  his  Creditor,  where  the  statute  under  which  the 
society  was  organized,  and  which  the  constitution  of  the  society  followed, 
empowers  the  member  to  name  as  his  beneficiary  his  legatee  or  devisee 
without  restriction.  The  mode  of  selection  is  mere  matter  of  form,  and 
does  not  go  to  the  substance  of  the  right  to  select  beneficiaries.  The  fail- 
ure of  the  member  to  adopt  the  mode  prescribed  by  the  statute,  by  exe- 
cuting a  will  making  the  assignee  his  legatee,  might  be  a  matter  of  which 
the  society  could  object,  but  if  the  society  does  not  object,  the  widow  of 
the  member,  M'ho  was  the  original  beneficiary  named  in  the  certificate, 
has  no  rights  in  the  certificate  which  can  justify  her  in  interposing  an 
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objection  to  a  decree  of  the  conrt  ordering  payment  to  be  made  to  th* 
assignee  to  the  extent  of  his  debt     Id. 

See  Insurancs,  34. 

NEGLIGENCE. 

1.  PARnEs  Who  Co-opkkate  in  Doing  Neolioknt  Aor  Cattbino  Injubt 

ARE  Liable,  either  jointly  or  severally,  for  the  damage  thereby  occa- 
sioned.    A  ndrewa  v.  Bocdecker,  649. 

2.  Question   of  Negligence  ought  not  to  be  Taken   from  the  Jury, 

UNLES.S  THE  CONDUCT  OF  THE  PlAINTTTF  ReLIED  UPON  AS  CONTRIBU- 
TORY Negligence  is  established  by  clear  and  uncontradicted  testi- 
mony, and  presents  some  decisive  act  in  regard  to  the  character  and 
effect  of  which  no  room  is  left  for  ordinary  minds  to  differ.  BaUimore 
and  Ohio  B.  B.  Co.  v.  Kane,  387. 

8.  In  Action  for  Injury  Alleged  to  have  been  Caused  by  Neou- 
GENCE  of  Driver  of  Street-cak,  Burden  of  Proof  is  on  company, 
as  defendant,  to  show  that  the  injury  originated  from  causes  beyond  the 
driver's  control.  Negligence  is  presumed  from  the  mere  fact  of  injury, 
in  such  case;  but  where  the  direct  cause  of  injury  results  from  the  act 
of  another  over  whom  the  carrier  has  no  control,  the  burden  is  on  plain- 
tiff.    Central  Passenger  B'y  Co.  v.  KuJin,  309. 

4.  Burden  of  Proof  is  upon  Plaintiff,  in  Action  to  Recover  fob  Per- 
sonal Injury  on  the  ground  of  the  defendant's  negligence  to  establish 
either  that  he  himself  was  in  the  exercise  of  due  care,  or  that  the  injury 
is  in  no  degree  attributable  to  any  want  of  proper  care  on  bis  part.  If 
his  own  evidence  shows  that  he  brought  the  injury  on  himself  by  his 
own  carelessness,  the  plaintiff  may  be  nonsuited.  Blancliard  v.  LaJee 
Shore  etc.  B'y  Co.,  630. 

6.  Imputation  of  Negligence  of  Driver  of  Vehicle  to  Invitbd  Pas- 
senger. —  Where  one  rides  upon  the  public  highway  in  the  vehicle  of 
another,  merely  on  invitation  of  the  latter,  and  does  not  exercise  or  as- 
sume any  control  over  the  movements  of  the  team,  the  driver  of  the 
vehicle  does  not  become  his  agent  or  servant  in  such  sense  that  his  negli- 
gence, contributing  to  an  injury  occasioned  by  a  defect  or  obstruction  in 
the  highway,  will  be  imputed  to  him,  so  as  to  defeat  his  recovery  in  an 
action  against  the  town.     Neshit  v.  Town  of  Oarner,  486. 

6.  Persons  Engaged  in  Common  Enterprise.  —  If  several  persons  are  en- 

gaged in  a  common  enterprise,  and  one  is  injured  by  the  joint  negligence 
of  an  associate  and  another,  the  negligence  of  his  associate  will  be  im- 
puted to  him,  and  will  defeat  all  right  of  recovery  against  such  other. 
But  the  question  whether  they  were  engaged  in  a  common  enterprise 
should  be  submitted  to  the  jury.     Id. 

7.  Contributory  Negligence  of  Driver  of  Carraioe.  —  Where  one  ac- 

cepts the  invitation  of  another  to  ride  in  his  carriage,  and  thereby  becomes 
in  effect  his  comparatively  passive  guest,  without  authority  to  direct  or 
control  the  conduct  or  movements  of  the  driver  or  conveyance,  and  with- 
out reason  to  suspect  his  priuleucc  or  competency  to  drive  in  a  careful 
and  skillful  manner,  liis  want  of  care  should  not  be  imputed  to  the  guest, 
so  as  to  deprive  the  latter  of  liis  right  to  compensation  froin  a  city  whose 
neglect  of  duty  in  obstructing  the  street  has  resulted  in  his  injury.  Toton 
qf  KwtjhLilown  v.  Miis'jrovi:,  S27. 

8.  One  Who  Sl'stain.s  an  Injury,  without  any  fault  or  ncgligeuce  of  hia 

own,  or  of  some  one  subject  to  his  control  or  direction,  or  with  whom  ha 
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is  so  identified  ia  a  coramou  enterprise  as  to  become  responsible  for  the 
consequences  of  his  negligent  conduct,  may  look  to  any  other  person  for 
compensation  whose  neglect  of  duty  caused  the  injury,  even  though  the 
negligence  of  some  third  person  with  whom  the  injured  person  was  not 
identified  as  above  may  have  contributed  thereto.     Id. 

9.  Before  Concurrent  Negligence  of  a  third  person  can  be  interposed  to 

shield  another,  whose  neglect  of  duty  has  caused  an  injury  to  one  who 
was  without  personal  fault,  it  miist  appear  that  the  person  injured  and 
the  one  whose  negligence  contributed  to  the  injury  sustained  such  rela- 
tion to  each  other,  in  respect  to  the  matter  then  in  progress,  as  that  in 
contemplation  of  law  the  negligent  act  of  the  third  person  was,  upon  the 
principles  of  agency,  or  co-operation  in  a  common  or  joint  enterprise,  the 
act  of  the  person  injured.     Id. 

10.  Exercise  of  Due  Care  by  Traveler  is  not  Inconsistent  with  thr 
Momentary  Diversion  of  his  Attention  from  a  defect  in  a  highway 
of  which  he  had  previous  knowledge.  Hence  when  an  old  lady  walking 
in  the  dark,  on  hearing  other  persons  approaching  on  the  same  side  of 
the  road,  crossed  to  the  other  side,  where  she  knew  a  bad  place  or  defect 
existed,  into  which  she  fell  because  she  was  not  then  thinking  of  the 
road,  it  was  held  that  it  was  for  the  jury  to  determine,  from  all  the  cir- 
cumstances of  the  case,  whether  she  had  conducted  herself  with  that 
care  and  circumspection  which  ought  reasonably  to  have  been  exercised 
by  her  as  a  traveler.     Kelly  v.  Inhabitants  of  Blackstone,  730. 

11.  Sunday  Law.  — If  a  man  is  killed  while  acting  in  disobedience  to  the 
Sunday  law,  such  disobedience  not  being  the  efficient  cause  of  the  injury 
received,  his  personal  representatives  will  not  be  deprived  of  their  right 
of  action  against  a  party  whose  negligent  omission  to  perform  a  legal 
duty  was  the  real  cause  of  the  death.  Louisville  etc.  R'y  Co.  v.  Buck, 
883. 

See  Agenot,  7;  Carriers,  2-4;  Instructions,  2;   Master  and  Servant, 
1-6,  8,  9,  II,  22;  Parent  and  Child;  Railroads,  1-12,  14,  16. 

NEGOTIABLE  INSTRUMENTS. 

1.  Consideration.  — Note  of  the  president  of  corporation,  binding  upon  him 

personally,  is  not  without  consideration  if  made  for  the  purpose  of  tak- 
ing up  a  note  of  the  corporation  which  is  at  the  time  surrendered  and 
conceled.     Hobson  v.  Ilassett,  193. 

2.  Action  by  Innocent  Holder. — A  grantee  who,  when  he  takes  his  deed, 

assumes  the  payment  of  certain  notes  against  his  grantor  cannot  defeat 
an  action  on  them  by  an  innocent  holder  by  alleging  fraudulent  mis- 
representations and  concealments  by  the  grantor  as  to  encumbrances 
which  wholly  defeated  the  title,  in  the  absence  of  proof  showing  that 
such  holder  was  in  any  way  connected  with  the  alleged  fraudulent  mis- 
representations made  by  the  grantor.     Fitzgerald  v.  Barker,  375. 

3.  Innocent  Purchaser  before  Maturity.  —  A  purchaser  of  notes  before 

maturity  is  presumably  an  innocent  purchaser,  and  ho  cannot  bo  pre- 
judiced nor  his  title  invalidated  by  subsequently  learning  that  the  maker 
thereof  has  been  a  fraud-feasor.     Id. 

4.  Evidence.  —  Where,  in  an  action  between  the  same  parties  on  a  note 

similar  in  all  resi)ects  to  one  already  paid,  it  is  ])roposed  to  have  defend- 
ant state  the  circuin.stances  under  which  the  first  note  was  paid,  the 
relevancy  of  sucli  testimony  must  first  be  shown,  or  it  will  be  presumed 
that  the  court  committed  no  error  in  rejecting  it.     Id. 
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6.  Bona  Fn>K  Porchaser.  —  Ono  who  takoa  a  note  beforo  maturity,  with- 
out notice,  and  in  absolute  payment  of  an  antecedent  debt,  is  regarded 
88  a  Ijonajlde  purchaser  for  vaUie,  though  the  debt  discharged  is  but  a 
eimplo  contract  debt,  and  no  security  in  surrendered.     Id. 

6.  Equity  will  Compel,  the  Subkendeu  of  Promissory  Notes  to  theik 

Owner;  the  remedy  for  their  recovery  by  an  action  at  law  cannot  prop- 
erly bo  regarded  as  adequate.     Scarborottgh  v.  ScoUen,  409. 

7.  Stipulation    in   a  Promissory   Note  to  Pay    All    Costs    and    Ex- 

penses OF  Collection,  including  attorneys'  commissions,  if  the  note 
should  not  be  paid  at  maturity,  is  valid  and  enforceable.  Bowie  v.  IIcUl, 
433. 

8.  Balance  Due  from  Partner  to  hls  Copartner  is  Sufficient  Consid- 

eration for  a  note  given  for  such  balance,  and  for  an  assignment  of  a 
certificate  of  membership  in  a  mutual  benefit  society  to  secure  the  same, 
where  the  firm  has  been  dissolved  and  the  amount  due  from  such  part- 
ner to  his  copartner  has  been  ascertained  and  agreed  upon.  Martin  ▼. 
Slubbim,  G20, 

9.  Execution  of  New  Articles  of  Copartnership  is  Sufficient  Consid- 

eration to  support  the  execution  of  a  note,  as  surety,  by  the  wife  of  one 
of  the  partners  given  by  said  x^artner  for  an  indebtedness  ascertained  and 
agreed  to  be  due  from  him  to  his  copartner  upon  the  dissolution  of  a  prior 
partnership  between  them.     fd. 

10.  Extrinsic  Evidence  is  Admissible  to  Snow  Consideration  of  a 
note  when  the  note  recites  no  particular  consideration.     Id. 

11.  Mistake  as  to  the  Solvency  of  the  Maker  of  a  Note  Sold  affects  its 
value,  and  not  its  identity.  Though  the  maker  has  made  an  assignment 
for  the  benefit  of  his  creditors,  the  subject-matter  remains  the  same  aa 
before,  and  the  sale  is  valid.     Hecht  v.  Batcheller,  708. 

12.  Sale  of  Notk  does  not  Import  a  Warranty  that  the  Maker  is  Sol- 
vent, though  Bucli  sale  is  made  by  a  broker,  and  it  is  the  universal  cna- 
tom  of  such  brokers  not  to  offer  for  sale  the  paper  of  any  person  whom 
they  have  reason  to  believe  to  have  failed  or  made  an  assignment.     Id. 

13.  Township  Order — Neooti.vbility — Acfion  bv  Assignee.  — Township 
order  is  not  such  a  negotiable  instrument  that  the  holder  thereof  may 
bring  a  suit  tliereon  in  his  own  name,  in  Pennsylvania.  Toumsfiip  oj 
Sivjdcr  v.  Bovalnl,  118. 

14.  Government  of  the  United  States,  as  a  Party  to  a  Draft  or  Con- 
tract, is  like  a  private  party,  except  so  far  as  it  regulates  by  law  its 
liability.  As  a  party  to  negotiable  paper,  the  responsibility  which  it 
assumes  is  the  same  as  that  assumed  by  a  private  person.  McCann  t. 
Jlaiidall,  GGG. 

See  Agency,  6;  ArrACHMExr,  2-4;  Banks  and  Banking;  Evidkncb,  8. 

NEW  TRIAL. 

1.  Jury  and  Juror-s  —  New  Trial. — Setting  aside  of  a  suspicious  verdict 

is  in  the  sound  discretion  of  the  court,  where  nothing  more  appears,  and 
tlierc  is  not  a  legal  right  denied.     State  v.  Jlai'per,  46. 

2.  Impeaching  Verdict.  —  Evidence  of  Juror  is  inadmissible  to  impeach 

the  verdict.     Id. 

3.  Motion  for  New  Trial  on  Ground  of  Newly  Discovered  Evidence 

IS  Properly  Overruled  where  the  affidavit  simply  states  that  the 
affiant  was  xinablo  to  find  or  procure  the  evidence  prior  to  the  triaL 


Index  955 

The  facts  constituting  the  diligence  used  in  getting  (he  evidence  should 
be  statetl.  Boot  v.  Brewster,  515. 
4.  Nkwly  Discovered  Evidence.  —  In  an  action  to  annul  a  decree  of  di- 
vorce, a  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence  when  the  utmost  force  that  can  be  allotted  to  such  evidence  i» 
that  it  tends  to  impeach  the  plaintiflF.     Brown  v.  Orove,  823. 

NONSUIT. 
See  Aqenct,  2;  Trial,  2. 

NOTICE. 
See  Mortgages,  6 

OFFICE  AND  OFFICERS. 
See  Arrest,  1-5;  Attachment,  8;  Pleading,  7. 

PARENT  AND  CHILD. 
Contributory  Negligence  of  Parent.  —  Plaintiflf  is  chargeable  with  con- 
tributory negligence,  and  is  not  entitled  to  recover  for  injuries  sustained 
by  his  minor  son  while  in  the  employ  of  the  defendants,  if,  knowing  that 
the  work  was  dangerous,  he  permitted  his  son  to  continue  in  it,  without 
objection,     Schwenk  v.  Kehler,  70. 

PARTITION. 

1.  Ov  Lands  Purchased  for  Special  Use.  —  One  tenant  in  common  cannot, 

without  the  consent  of  his  co-tenants,  have  a  partition  of  lands  which 
they  have  devoted  to  a  particular  use,  which  use  enters  into  the  consid- 
eration of  the  contract  creating  it;  and  this  rule  applies,  and  perhaps  a 
fortiori,  where  the  use  is  charitable.     Appeal  of  Latxkaio,  76. 

2.  One   Congregation  cannot,  without  Consent  of  Other  Congrega- 

tions, HAVE  Partition  of  Lands,  purchased  by  all  for  their  common 
benefit,  for  a  parsonage  and  glebe;  and  especially  where  the  lauds  were 
conveyed  to  trustees  of  the  different  congregations  for  the  benefit  of  a 
"ministerial  charge,"  thus  creating  an  active  and  continuing  trust,  the 
fee  remaining  in  the  trustees  as  long  as  the  charge  continues.     Id. 

PARTNERSHIP. 
See  Attachment,  7;  Negotiable  Instrumbnts,  8,  9, 

PAYMENT. 

What  is.  —  Money  cannot  be  Regarded  as  Received  in  Payment  of  a 
deficit  due  from  a  defaulting  officer  of  a  corporation  when,  without  any 
accounting  with  his  principal,  such  officer  secretly  transfers  such  moneys 
by  means  of  checks  drawn  on  another  corporation  of  which  he  is  also  an 
officer,  though  he  charges  himself  upon  a  private  memorandum  with  the 
moneys  so  fraudulently  withdrawn.  The  moneys  remain  the  property 
of  the  corporation  from  which  they  were  misappropriated-  Atlantic 
Mills  v.  Indian  Orchard  Mills,  698. 

See  Assumpsit,  2;  Husband  and  Wife,  7;  Limitations,  8. 
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PEDDLERS. 

1.  Peddler  w  Itinkrajit  liJDivTDCAL,  Ordinamlt  without  Local  Hab- 

itation or  place  of  business,  who  travels  aboot  with  merchandise  for 
the  purpose  of  selling  it     City  of  Davenport  v.  Rice,  454. 

2.  Municipal  Ordi.vance.—  Person  is  not  Peddler,  within  Meaning  ot 

City  Ordinance  imposing  a  fine  for  hawking  and  peddling  goods  with- 
out  a  license,  who,  being  in  the  employ  of  a  resident  mercantile  estab- 
lishment, calls  on  citizens  and  solicits  orders  for  goods  kept  for  sale  by 
it,  and  who  usually  carries  samples  with  him,  although  the  ordinaac« 
declares  such  acts  to  be  peddling.     Id. 

PERSONAL  INJURIES. 
See  Damages,  4-8;  Evidence,  3,  5,  6,  9;  Neolioenob,  4. 

PERSONAL  PROPERTY. 
See  Corporations,  7;  Mortgages,  1-3;  Taxation,  2. 

PLEADING. 

1.  Continuance  for  Purpose  of  Obtaining  Evidenob. — Under  Iowa  prac- 

tice, if  the  petition  is  amended,  changing  the  issues,  and  the  defendant 
has  additional  evidence  which  he  desires  to  take  to  meet  the  change  of 
issues,  he  must  so  show  by  affidavit;  and  he  is  not,  as  a  matter  of  right, 
entitled  to  a  continuance  for  the  purpose  of  obtaining  such  evidence. 
Barnes  v.  Hekla  Fire  Ina.  Co.,  450. 

2.  Party  is  not  Estopped,  by  Bringing  Action  at  Law,  from  Amend- 

ing his  pleadings  before  the  case  has  finally  been  submitted  to  the  court, 
so  as  to  change  it  into  an  action  in  equity.     Id. 

8.  Amendment  Changing  Cause  of  Action. —  It  is  not  an  abuse  of  discre- 
tion for  the  court  to  permit  an  amendment  counting  upon  a  quantum 
meruit,  when  the  original  complaint  sought  to  recover  according  to  the 
terms  of  a  contract,  and  the  facts  stated  in  both  complaints  are  sub- 
stantially identical.     Cox  v.  McLaughlin,  164. 

4.  Defect  of  Parties  Shown  by  the  Petition  ash  not  Demurred  to  is 
Waived  under  section  92  of  the  Kentucky  Civil  Code.  Melcaife  v. 
Brand,  282. 

6.  Parties  Defendant.  —  In  Action  AOArs-ST  a  Corporation  to  Compel 
It  to  Transfer  to  Plainttff  certain  shares  of  its  stock,  the  person  to 
whose  rights  plaintiflF  claims  to  have  succeeded  is  not  a  necessary  party 
defendant.     Tre<jear  v.  Etiwanda  Water  Co.,  245. 

6.  Complaint  to  Compel  a  Corporation  to  Transfer  Certain   Shares 

OF  its  Stock  to  Plaintiff  is  Sufficient,  if  it  alleges  that  the  owner 
of  such  stock  mortgaged  it,  without  delivering  possession  thereof  to  the 
mortgagee,  or  making  any  transfer  on  the  lxx)ks  of  the  corpoi-ation;  that 
the  mortgage  was  foreclosed,  and  a  decree  of  sale  obtained  under  which 
the  stock  was  sold  to  plaintiff,  who  received  a  certificate  of  sale,  and  af- 
terward ;  a  deed  therefor  pursuant  to  such  sale.  Upon  the  facts  stated, 
the  interest  of  the  mortgagor  iti  the  stock  ceased  on  the  consummation  of 
the  sale  as  effectually  as  if  he  had  assigned  his  shares  to  the  plaintiff.   Id. 

7.  In  Action  by  a  Constable  for  the  wrongful  taking  of  goods  from  his 

possession,  it  is  not  necessary  for  him  to  refer  to  the  writ  under  which 
he  took  possession,  in  his  complaint,  nor  allege  that  he  obtained  any 


Index.  957 

property  in  or  possession  to  the  property  by  virtue  of  such  writ.  Pen- 
land  V.  Leatherwood,  38. 

See  Judicial  Sales,  3;  Master  and  Servant,  10. 

PLEDGE. 
See  CARRiEfis,  10,  11 

RAILROADS. 

1.  It   is   Gross    Negligence   por   Railroad    Company,    whose    Road 

Crosses  Public  Thoroughpare,  not  to  Keep  Fuio-man  at  such 
point  at  night,  there  being  no  bars  or  gates  erected,  and  there  being  a 
dense  population  on  each  side  of  the  track,  over  which  traioa  are  con- 
stantly passing.  Cevtral  Passenger  R'y  Co.  v.  Kuhn;  Louisville  etc.  B.  R. 
Co.  V.  Kuhn,  309. 

2.  Negligence  mat  be  Imppted  to  Street-car  Company  whose  road  in- 

tersects steam-car  tracks,  where  a  driver  of  one  of  its  cars  takes  no 
pains  to  satisfy  himself  of  the  approach  of  a  train,  when  others  on  his 
car  see  it  coming  in  time  to  enable  him,  by  exercising  the  slightest  dili- 
gence, to  avoid  an  accident,  bub  instead  of  so  doing,  he  attempts  to  crosa 
in  front  of  the  train  with  his  car,  in  consequence  of  which  an  injury  re> 
suits.     Id. 

3.  Attempt  to   Enter  a  Moving   Car   is  not,  per  Se,  Contributory 

Negligence,  irrespective  of  the  rate  of  speed  at  which  it  is  moving. 
All  the  circumstances  must  be  taken  into  consideration.  One  prominent 
fact  should  not  be  considered  to  the  exclusion  of  all  the  other  circum- 
stances.    Baltimore  and  Ohio  R.  R.  Co.  v.  Kane,  387. 

4.  Attempting  to  Board  a  Train  at  a  Place  Other  than  the  Plat- 

form Provided  for  That  Purpose  is  not  Negligence  if  the  com- 
pany was  in  the  habit  of  receiving  passengers  at  other  points,  or  if  on 
the  occasion  in  question,  its  servants  invited  or  directed  the  person  in- 
jured to  board  the  train  at  the  place  where  his  attempt  was  made.  Id. 
6.  Railway  Company  Desiring  to  Prohibit  the  Boarding  of  its  Pas- 
senger Trains  Elsewhere  than  at  its  Platform  should  give  notice 
to  that  effect;  and  one  cannot  be  charged  with  negligence  in  attempting 
to  board  a  train,  unless  he  knows  of  such  prohibition,  or  ought  to  have 
known  of  it,  either  from  its  publicity,  or  from  the  condition  of  the  place 
where  he  attempted  to  enter.     Id. 

6.  One  will  be  Presumed  to  be  an   Officer  of  a  Railway  Company 

Who  Wears  its  Uniform  in  its  Depot,  and  there  assumes  to  give 
information  about  trains,  and  directions  to  intending  passengers  aa  to 
the  train  which  it  was  proper  for  them  to  take.     Id. 

7.  Before  Starting  a  Train  or  Car  Which  One  wax  Entered  for  a  Law- 

ful Purpose,  as  where  an  employee  has  entered  a  pay-car  to  obtain  his 
wages,  he  must  be  afforded  a  reasonable  time  to  transact  his  business, 
and  given  proper  warning  of  the  purpose  of  putting  the  train  in  motion, 
to  enable  him,  by  the  use  of  reasonable  diligence  and  care,  to  leave  the 
car  without  risk  of  injury  to  himself  in  getting  off.  New  York,  Phila- 
delphia, and  Norfolk  R.  R.  Co.  v.  Coulbourn,  430. 

8.  Jumping  from  a  Car  Moving  at  the  Rate  of  Five  Miles  an  Hour 

does  not  necessarily  constitute  negligence.  The  jury,  in  determining 
whether  a  person  who  so  jumped  was  guilty  of  contributory  negligence 
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are  entitled  to  take  into  consideration  all  the  facts  and  cirennutances  of 
the  case,  and  to  determine  from  them  whether  he  acte<l  as  a  reasonably 
cautious  man  would  under  like  circumstances.     Id. 

9.  Neglisexce  u  not  to  be  Imputed  to  a  Railroad  Ck)3(PANT  from  thb 

Fact  tuat  a.n  Enoinb  and  Te.nder  were  Runxino  Backward  on  a 
track  through  the  country,  were  people  were  not  expected  and  had  no 
right  to  he  on  such  track.     State  v.  Baltimore  and  Ohio  R.  If.  Co.,  436. 

10.  Person  Walkino  on  a  Railroad  Track  is  a  Tre.spasser,  and  the  Com* 
pany's  Servants  are  under  No  Obuoation  to  keep  a  look-out  for  hia 
protectiou.     Id. 

11.  Person  Walking  on  a  Railroad  Track  muot  Look  and  Listen  for 
Approaching  Trains.  —  His  failure  to  do  so  is  negligence  of  the  grossest 
nature,  and  defeats  his  right  to  recover  for  injuries  sustained,  unless 
there  is  a  want  of  reasonable  caro  oa  the  part  of  the  employees  of  the 
company  after  becoming  aware  of  the  perilous  situation  of  the  party 
injured.     Id. 

12.  K^eoligence. — It  cannot  be  Said,  as  Matter  of  Law,  that  brake- 
man  in  employ  of  railroad  company  was  guilty  of  contributory  negli- 
gence, where,  in  obedience  to  his  conductor's  orders,  ho  mounted  the 
front  cud  of  a  train  of  freight-cars,  and  went  to  the  rear  of  the  train, 
descended,  and  made  a  coupling  with  a  standing  car,  but  in  so  doing 
was  injured  by  reason  of  the  speed  at  which  the  train  was  moving;  it 
appearing  that  when  ho  mounted  the  train  he  had  reason  to  believe  the 
conductor  would  follow  him,  as  was  his  custom  in  such  cases,  and 
slacken  the  speed  of  the  train;  and  although,  by  a  glance  to  the  rear 
when  he  wjis  about  to  descend  from  the  cars  ho  could  have  seen  that  the 
conductor  had  not  gone  on  top  of  them,  and  that,  if  he  had  noticed  the 
cars  as  they  approached  him,  he  might  have  seen  that  their  speed  had 
not  been  reduced.     Ileni-y  v.  Sioux  City  and  Padjic  Railtoay  Co.,  457. 

13.  Evidence.  —  Question  whether  Rate  of  Speed  of  Moving  Train 
WAS  Dangerous  at  time  of  injury  to  plaintiff  is  in  the  nature  of  a 
conclusion  to  be  drawn  from  the  facts  proven,  and  such  others  as  are  in 
the  common  knowledge  of  all  men;  and  it  is  the  duty  of  the  jury  to 
draw  that  conclusion.  The  opinions  of  witnesses  qualified  by  their  ex- 
perience to  express  an  opinion  on  the  subject  are  competent  evidence; 
but  the  jury  are  not  absolutely  bound  to  accept  such  opinions,  or  to  be 
governed  by  them  in  forming  their  conclusion.     Id. 

14.  Person  Walki.vg  on  Railroad  Track,  not  at  Public  Crossing,  is 
Trespasser,  and  guilty  of  gross  negligence,  where  he  is  doing  so  for 
his  own  convenience,  and  not  on  any  business  of  the  railroad  company; 
and  if  ho  is  run  over  by  a  train  and  killed,  the  company  will  not  be  lia- 
ble in  damages  for  hia  death,  unless  it  was  willfully  or  wantonly  caused, 
or  unless  the  company  is  chargeable  with  such  gross  negligence  as  evi- 
dences willfulness.     Blancliardv.  Lake  Shorf  etc.  R'y  Co.,  G30. 

15.  No  Implied  Assent  to  Use  of  Railroad  Track  for  Walking 
thereon  can  be  Inferred  from  the  fact  tliat  the  company  has  uotpro- 
hibitol  or  interfered  with  a  custom  on  tlie  part  of  persons  in  the  locality 
to  make  use  of  tlie  track  for  t!iat  purpose.     Id. 

16.  Fact  th.vt  Railway  Train  was  Runni.\o  at  Greater  Speed  than 
WAS  Pkkmitted  by  a  city  ordinance  at  the  time  when  it  struck  and 
killed  a  person  walking  on  the  track  may  he  considered  by  the  jury  in 
determining  whether  the  company  was  guilty  of  such  negligence  aa 
caused  the  death  of  the  decea.scd,  but  it  will  not  relieve  him  from  the 
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exercise  of  ordinary  care,  nor  will  the  speed  of  the  train  alone  furnish  a 
sufl&cient  reason  for  holding  that  the  injury  was  willful  or  wanton.     Id. 

17.  City  Ordinance  Reqoiring  Locomotive  Bell  to  be  Rung  Contin- 
ually while  the  engine  is  running  within  the  city  is  not  admissible  in 
evidence  oa  the  trial  of  an  action  for  the  killing  of  a  person  who  was 
walking  on  tlie  track,  where  the  existence  of  such  ordinance  is  not  al- 
leged, or  its  violation  charged,  in  the  declaration.     Id. 

18.  Statute  Requiring  Locosiotive  Bell  to  be  Rung  at  Distance  of 
Eighty  Rods  from  a  street  crossing  does  not  apply  to  a  street  over 
which  no  travel  passes,  except  upon  a  viaduct  far  above  and  out  of  the 
way  of  the  tracks.     Id. 

19.  Corporation  is  Liable  to  a  Brakeman  Injured  by  a  Signal-post 
Placed  so  near  the  track  that  it  knocked  him  off  of  a  ladder  on  the  side 
of  a  freight-car  on  which  he  was  climbing,  in  the  discharge  of  his  duty, 
when  he  was  unfamiliar  with  the  road,  and  had  not  been  informed  of  the 
existence  of  permanent  structures  so  near  the  track  as  to  make  it  dan- 
gerous to  be  in  the  place  at  which  he  was  when  hurt.  Scanlon  v.  Boston 
etc.  R.  R.  Co.,  733. 

20.  Company  may  Grant  to  One  Person  the  Exclusive  Right  o» 
Coming  upon  its  Grounds  to  Solicit  the  Patronage  of  Incoming 
Passengers,  with  respect  to  carrying  their  baggage  or  merchandise,  and 
may  exclude  all  other  persons  from  the  exercise  of  such  right,  notwith- 
standing a  provision  of  the  general  statutes  that  "  every  railroad  corpo- 
ration shall  give  to  all  persons  or  compauiea  reasonable  and  equal  terms, 
facilities,  and  accommodations  for  the  transportation  of  themselves,  their 
agents  and  servants,  and  of  any  merchandise  or  other  property  upon  its 
railroad,  and  for  the  use  of  its  depot  and  other  buildings  and  grounds." 
The  statute  applies  only  to  relations  between  railroads  as  common  car- 
riers and  their  patrons.     Old  Colony  Railroad  Company  \.  Tripp,  661. 

See  Agency,  5;  Adverse  Possession,  3;    Eminent   Domain;  Highways, 

1-3. 

RECEIPTS. 
See  Guardian  and  Ward,  2,  6,  7. 

RECEIVERS. 
See  Attachment,  7. 

REGISTRATION. 
Notice. — Registration  op  Tax  Deed  Void  upon  its  Fack  does  not  im- 
part notice  to  any  person.     Oijletibyv.  IloUister,  177. 

REPLEVIN. 

Judgment  in  Replevin  will  not  be  Reversed  because  of  uncertainty  in 
the  description  of  the  property,  where  the  record,  as  a  whole,  sufUciently 
indicates  and  points  it  out.     Coleman  v.  Reed,  484. 
See  Appeal,  6;   Evidence,  10. 

RIPARIAN  RIGHTS. 
See  Watercourses. 
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SALES. 

1.  Whkn  Passes  Tttle.  —  If  a  buyer  purchases  or  orders  a  specific  quantity 

of  goo<Is  to  be  shipped  to  him  from  a  distant  place,  and  the  seller  sef;;re- 
gates  and  appropriates  to  the  contract  the  specific  quantity  by  deliver- 
ing them  to  a  vessel  designated  by  the  buyer,  or  in  the  absence  of  sucb 
designation,  to  a  common  carrier,  the  mere  fact  that  the  contract  con- 
tains a  stipulation  that  they  are  to  be  paid  for  by  note  or  in  cash  on  ar- 
rival does  not  prevent  the  title  from  passing,  or  make  either  payment  or 
arrival  a  condition  precedent  thereto.  The  goods  become  the  property  of 
the  vendee,  and  are  at  his  risk  from  the  time  they  are  put  on  board  the 
vessel.     Farmers'  PhonpIuUe  Co.  v.  Oill,  443. 

2.  TiTLK  Pa-sses  on  Delivery  op  the  Property  ox  Board  a  Vessel  for 

THE  Vendees,  and  indorsement  and  delivery  of  the  bill  of  lading  to 
them,  although  the  contract  of  sale  stipulates  that  the  property  shall  Im 
weighed  at  the  seller's  expense,  and  (being  river-rock  phosphate)  that  it 
shall  contain  a  certain  percentage  of  bone  phosphate,  or  in  the  event  of 
its  falling  below  that  percentage,  that  a  proportionate  allowance  shall  be 
made  from  the  contract  price.     Id. 

3.  Waranty,    when   Implied  in   Contract  of  Sale.  —  By  the  code  of 

California,  "one  who  agrees  to  sell  merchandise  not  then  in  existence 
thereby  warrants  that  it  shall  be  sound  and  merchantable  at  the  place 
of  production  contemplated  by  the  parties,  and  as  nearly  so  at  the  place 
of  delivery  as  can  be  secured  by  reasonable  care."  Blackwood  v.  Cutting 
Packinij  Co.,  199. 

4.  Warranty  is  Implied  in  Contract  for  the  Sale  of  Frdtt  not  then 

in  existence  that  it  shall  be  sound  and  merchantable.  Fruit  must  be 
deemed  "merchandise"  within  the  meaning  of  the  statute  providing 
that  there  shall  bo  an  implied  warranty  upon  the  part  of  one  who  agrees 
to  sell  merchandise  not  then  in  existence.  Id. 
6.  Difference  between  a  Sale  and  an  Agreement  to  Sell  is  that  in 
the  former  case  the  title  passes,  while  in  the  latter  it  does  not.     Id. 

6.  Title  is  not  Regarded  as  Passing  under  a  Contract  of  Sale  when 

there  is  neither  delivery  of  the  goods  sold  nor  payment  of  the  purchase 
price,  nor  a  waiver  of  such  payment.     Id. 

7.  Title  does  not  Pass  under  a  Contract  of  Sale  when  the  goods  are  not 

in  a  condition  in  which  the  vendee  can  be  called  upon  to  accept  them, 
and  where  the  vendor  is  to  do  something  further  to  the  goods  for  the 
purpose  of  putting  them  into  a  deliverable  state.     Id. 

8.  Title  cannot  Pass  under  a  Contract  of  Sale  when  the  property  sold 

has  not  been  identified,  nor  when  something  remains  to  be  done  for  the 
purpose  of  ascertaining  the  price,  as  by  weighing,  measuring,  or  testing 
the  goods,  where  the  price  is  to  depend  upon  the  quantity  or  qtiality  of 
the  goods.     /(/. 

9.  Sale,  w^hen  Complete. — Use  of  the  Term  "Sold"  does  not  conclu- 

sively indicate  a  consummated  sale.     Id. 

10.  Goods  are  not  Accepted  so  as  to  waive  the  purchaser's  right  to  object 
that  they  are  not  of  the  quality  calleil  for  by  his  contract  merely  by 
the  receipt  and  retention  of  part  of  them  by  the  purchaser,  when  he  at 
the  same  time  objects  thereto,  and  stipulates  that  such  receipt  shall  not 
be  regarded  as  an  acceptance.     Id. 

11.  Delivery  of  Grain  to  Elevator. — Tr-vnsaction  is  Sale,  and  not 
a  bailment,  where  grain  ia  delivered  to  an  elevator-owner  under  an 
alleged  oral  agreement  that  the  latter  was  to  have  the  grain  on  paying 
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the  highest  market  price,  or  in  case  he  did  not  bay,  to  receive  pay  for 
weighing,  but  not  for  storage,  it  being  known  to  the  party  who  delivered 
the  grain  that  it  was  indiscriminately  mixed  in  a  mass  with  other  grain, 
from  which  the  elevator-owuer  was  accustomed  to  ship  when  prices 
Buited  him.  And  the  latter  having  subsequently  mortgaged  all  the 
grain  then  in  the  elevator,  but  not  including  any  of  the  identical  grain 
in  question,  the  party  who  delivered  it  could  not,  as  against  the  mort- 
gagees, set  up  any  claim  to  the  mortgaged  grain.     Barnes  v.  McCrea, 

SCHOOLS. 

Common  Schools  —  Rules  and  Regulations. — Rule  requiring  pupils  to 
pay  for  school  property  which  they  may  wantonly  and  carelessly  break 
or  destroy  is  not  reasonable,  and  teachers  have  no  right  to  make  such 
rule  and  enforce  it  by  chastisement  of  the  pupils.  State  v.  VanierbiUt 
820. 

SLANDER. 
See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

L  Perfect  Title  must  be  One  that  is  Good  and  Valid  beyond  All 
Reasonable  Doubt.  Though  the  court  may  entertain  an  opinion  in 
favor  of  the  title,  yet  if  it  be  satisfied  that  that  opinion  may  fairly  and 
reasonably  be  questioned  by  other  competent  persons,  it  will  retuse  ope- 
cific  performance.     Turner  v.  McDonald,  1S9. 

2.  Title  to  be  Good  should  be  free  from  litigation,  palpable  defects,  and 
grave  doubts,  and  should  consist  of  both  the  legal  and  equitable  title, 
and  be  fairly  deducible  of  record.     Id. 

8.  Will  be  Decreed  of  a  Contract  for  the  Sale  of  Personal  Prop- 
erty in  the  absence  of  an  adequate  renicdy  at  law,  as  where  stocks  are 
sold  which  are  limited  in  amount,  held  in  a  few  hands,  and  act  <,  rd; 
narily  to  be  obtained,  or  where  articles  of  a  personal  nature  are  peculiar 
or  individual  in  tlieir  cliaracter,  or  have  an  especial  value  on  account  of 
the  associations  connected  with  them,  as  pictures,  curiosities,  and  the 
like.     Adams  v.  Messinjer,  679. 

4.  Will  be  Decreed  of  a  Contract  by  the  Owner  of  a  Patent  Right 
to  furnish  articles  covered  by  his  patent,  and  which,  therefore,  he  alone 
can  supply,  when  such  articles  can  be  made  without  the  exercise  of  any 
peculiar  skill  or  ability.     Id. 

6.  Will  be  Decreed  of  a  Contract  to  Obtain  Patents  in  a  Foreign 
Country  for  improvements  which  should  thereafter  be  made  in  certain 
described  articles  or  machinery,  and  to  assign  such  patents  when  ob- 
tained.    Id. 

6.  Of  Part  of  a  Contract,  may  be  Decreed  when  it  consists  of  two  dis- 
tinctly separable  parts.  Even  if  it  relates  to  -a  single  subject,  the  de- 
fendant may  be  compelled  to  perform  in  part,  and  to  compensate  the 
complainant  for  the  part  wliich  cannot  be  performed,  if  it  be  possible  to 
oompate  what  is  just,  so  far  as  the  contract  is  unperformed.    Id. 

STATUTE  OF   FRAUDS. 

See  Trusts  and  Trustees,  4,  7. 
Am.  St.  Rep.,  Vol.  IX.  -  ei 
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SUNDAY. 
See  Neolioenck,  11. 

SURETYSHIP. 

SeeOUABDIAN   AND  Ward,  1,  8,  10,  11. 

TAXATION. 

1 1.  Tax  Sale  or  Land  of  D.  Troynr  uuder  cxecation  in  a  tax  suit  agaiiut  D. 
Tragar,  in  which  notice  was  given  tho  latter  by  publication,  but  no  no- 
tice was  given  the  former,  ia  void  as  to  him  and  hia  heirs,  though  it  may 
appear  from  the  recorded  deed  of  tho  same  land  so  sold  that  D.  Tragar 
was  the  grantee  therein.     Tioyer  v.   }Vood,  367. 

'S.  Situs  of  Personal  Property.  —  Visible,  tangible  personal  property, 
permanently  located  in  another  state,  is  taxable,  it  seems,  within  such 
jurisdiction,  irrespective  of  the  residence  or  domicile  of  the  owner;  but 
intangible  property,  such  as  bonds,  mortgages,  and  other  evidences  of 
debt,  is  taxable  at  the  domicile  of  the  owner.  Commontoealt/iv.  American 
Dredging  Co.,  116. 

%.  Situs  of  Unregistered  Vessels.  —  Unregistered  vessels,  not  perma- 
nently located  anywhere,  have  thexT  situs  for  taxation  at  the  domicile  of 
their  owner,  although,  if  registered,  they  are  taxable  at  their  home  port 
of  registry;  and  therefore  unregistered  vessels  belonging  to  a  Pennsyl- 
vania corporation,  and  not  permanently  located,  but  carried  from  state 
to  state,  are  taxable  in  Pennsyslvania,  although  they  were  built  oat  ol 
the  state,  and  some  of  them  were  never  within  it.     Id. 

TELEPHONES. 
See  Municipal  Corporations,  2-5. 

TOWNSHIPS. 
fieelxnsREST,  1;  Mxtnictpal  Corporations,  6;  Negotiable  Insthubients,  13. 

TRADE-MARKS. 

\.  May  Consist  of  a  name  or  devise,  or  a  peculiar  arrangement  of  worda^ 
lines,  or  figures,  or  any  peculiar  mark  or  symbol,  not  theretofore  in  use, 
adopted  and  used  by  a  manufacturer  or  a  merchjint  for  whom  goods  raay 
be  manufactured,  or  to  designate  them  as  those  which  he  manufactures 
or  sells.  It  may  be  put  either  upon  the  article  itself,  or  its  case,  cover- 
ing, or  wrapper,  and  is  eissignable  with  the  business.  The  term  cannot 
be  properly  applied  to  a  label;  it  may,  however,  contain  one.  Mere 
words  may  not  be  used  as  a  trade-mark,  except  they  indicate  origin, 
ownership,  or  the  maker.     Metcalfe  v.  Brand,  282. 

S.  If  a  Geographical  Name  be  Used  as  Such,  It  cannot  be  Protected 
AS  A  Trade-mark,  but  as  to  a  manufactured  article,  although  the  name 
of  the  place  where  it  is  made  serves  iu  no  possible  way  to  indicate  its 
quality  or  composition,  yet  where  the  manufacturer  has  given  it  a  geo- 
graphical name,  which  he  was  the  first  to  use  in  connection  witli  the 
article,  it  may,  from  lon;^  use  in  such  connection,  acquire  a  secondary 
meaning,  and  instead  of  designating  the  place  where  the  article  is  made, 
indicate  its  origin,  or  that  it  is  the  product  of  a  particular  manufacturer, 
or  made  according  to  his  method.     When  this  is  the  case,  it  becomes  • 
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valid  trade^mark.  A  distinction  shonid  bo  made  between  the  use  of  a 
geographical  name  indicating  a  particular  manufacture  of  a  certain  per- 
son, and  its  use  in  describing  a  natural  product  of  a  particular  locality. 
Id. 

8.  Lnjunction.  —  A  Person  is  Entitled  to  bb  Pbotected  in  the  Use  o» 
A  Particular  Label  or  Wrapper  as  much  as  in  the  use  of  a  trade- 
mark. One  may  not  use  the  label  of  another  or  a  colorable  imitation. 
The  simulation  need  not  be  exact;  the  copy  may  be  made  with  slight 
changes  even.  If  it  be  substantially  imitated,  and  so  essentially  alike 
that  persons  of  ordinary  observation  and  the  unsuspecting  public  are 
likely  to  be  deceived,  it  is  sufiBcient  to  authorize  equitable  intervention 
by  injunction.     Id. 

4.  The  Introduction  of  the  Word  "Improved"  into  the  name  of  an 
article  manufactured  by  the  defendant  will  not  justify  its  use,  if,  in  other 
respects,  the  plaintiff  has  just  grounds  to  object  to  it.  liuaaia  Cement 
Co.  V.  Le  Page,  685. 

6.  One  may  Part  with  the  Right  to  Use  his  Own  Name  as  a  Desig- 
nation or  description  of  a  manufactured  article,  and  confer  that  right 
exclusively  upon  another.  In  that  event  he  will  bo  enjoined  from  using 
his  own  name  as  a  description  of  an  article  of  his  own  manufacture,  and 
from  soiling  the  article  under  that  particular  name.     Id. 

6.  One  Parts  with  the  Right  to  Use  his  Own  Name  as  a  Trade-mark 
OR  Name,  when,  having  permitted  it  to  be  used  as  part  of  a  trade  name 
or  mark  of  a  partnership  of  which  he  was  a  member,  the  partnership  sell 
their  business  and  "  the  right  to  use  the  trade-marks  belonging  to  or  in 
nse  by  said  copartnership."    Id. 

TRESPASS. 
Dauaoes  may  be  Severed  against  Joint  Trespassers,  with  the  right  on 
the  part  of  the  jury  to  punish  the  wrong-doer  to  the  extent  of  his  par- 
ticipation in  the  wrongful  act,  and  if  one  is  more  guilty  than  the  other, 
to  punish  him  more  severely:  Kentucky  Statutes,  Act  1839;  and  if  this 
statute  were  not  in  force,  a  reversal  on  account  of  the  damages  being 
severed  would  only  result  in  directing  a  joint  judgment  against  the  de- 
defendants  for  the  real  amount  of  damages  assessed.  Central  Passenger 
B'y  Co.  V.  Kuhn,  309. 

See  Landlord  and  TsNAin'. 

TRIAL. 

1.  Agreed  Statement  ov  Facts.  —  Determination  of  a  case  upon  an  agreed 

statement  of  facts  is,  in  effect,  a  special  verdict,  and  the  court  pronounces 
judgment  upon  such  facts  precisely  as  if  the  jury  had  found  a  verdict  in 
that  form.  Hence,  if  there  is  any  ambiguity,  any  omission  of  facts  ne- 
cessary to  a  recovery,  any  lack  of  clearness  and  certainty  on  material 
points,  the  judgment  will  not  be  allowed  to  stand.  Carr  v.  Lewis  Coal 
Co.,  328. 

2.  Nonsuit  —  When  Evidence  is  to  be  Submiited  to  Jury.  —  There  is  in 

every  case  triable  by  jury  a  preliminary  question  of  law  for  the  court, 
whether  or  not  there  is  any  evidence  from  which  the  fact  sought  to  be 
proved  may  be  fairly  inferred;  if  there  is,  that  is  sufBcient  to  send  the 
case  to  the  jury,  no  matter  how  strong  may  be  the  proofs  to  the  contrary. 
Sidney  School  Fur.  Co.  v.   Warsaw  ScJiool  DisL,  124. 
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8.  ExcLrsiON'  or  Evidence.  —  Court  may  exclude  improper  evidence  at  th« 
trial,  or  by  an  instruction  at  the  close  of  the  evidence;  and  when  this  is 
done,  the  fact  that  the  jury  heard  the  evidence  will  not  warrant  a  re- 
versal of  the  judgment.    Stephens  v.  Ilanitihal  and  St.  Joe  R.  R.  Co.,  336. 

4«  While  Much  Latitude  m  Always  Allowed  Counsel  i.v  Statement 
OR  Argument  of  a  case,  there  are  bounds  which  ought  not  to  bo  tran- 
scended. As  a  general  rule,  a  full  statement  of  the  facta  expected  to  1>e 
proved  on  the  trial,  with  a  statement  of  the  law  relied  upon,  is  suiBcieut. 
McDonald  v.  People,  547. 

6.  Attorney  for  People  should  not  be  Allowed  to  Brimo  betorb  Jury, 

in  his  opening  statement,  matters  with  which  they  have  nothing  to  do, 
such  as  the  force,  effect,  or  office  of  exceptions  that  may  be  taken  by 
defendant's  counsel  during  the  trial,  the  fact  that  the  defendant  has 
applied  for  a  change  of  venue,  or  the  fact  that  the  law  has  been  so 
chauj^cd  that  a  defendant  may  testify  in  his  own  behalf;  nor  should  he 
be  permitted  to  state  to  the  jury  that,  in  case  the  defendant  is  found 
guilty,  lie  has  a  right  to  an  appeal  to  the  supreme  court,  whose  judges 
will  consider  whether  or  not  they  will  grant  him  a  new  trial;  or  to  ridi- 
cule to  the  jury  the  laws  of  the  state  under  which  criminals  are  tried. 
And  when  objection  is  made,  he  should  be  compelled  to  confine  his 
argument  to  a  consideration  of  such  matters  as  properly  pertain  to  the 
case  under  the  evidence.  /(/. 
(k  Court  mat  Confine  Counsel  within  Reasonable  Limits  in  Cross- 
examination  of  witnesses,  and  the  exercise  of  its  discretion  in  doing 
so,  if  not  abused,  cannot  be  assigned  for  error.  Birmingham  Fire  Ins. 
Co.  v.  Ptdver,  598. 

7.  Remarks  of  Court  in  Ruling  upon  Admlssibility  of  Evidence,  con- 

sisting of  statements  that  the  evidence  upon  certain  points  was  thus  and 
so  will  not  be  ground  for  reversal,  where  the  jury  were  told  that  they 
were  the  judges  of  the  weight  of  the  evidence  and  of  the  credibility  of 
the  witnesses,  and  were  given  the  usual  instructions  as  to  the  prepon- 
derance of  the  evidence,  and  made  to  thoroughly  understand  that  it  was 
their  province  to  determine  what  were  the  facts  established  by  the  evi- 
dence.    Id. 

8.  Court  should  Direct  Jury  to  Find  for  Defendant,   where,  if  the 

case  were  submitted  to  them  and  a  verdict  for  the  plaintiff  returned,  it 
would   have  been  the  duty  of  the  trial  court  to  set  the  verdict  aside. 
Blanchard  v.  Lake  Sliore  and  MicMgan  Southern  R'yCo.,  630. 
See  Appeal,  14. 

TRUSTS  AND  TRUSTEES. 

1.  Active  Trust — F*ee  Re.mainino    in   Trustees. — Fee  ordinarily  vests 

at  once  in  the  association,  when  a  deed  is  made  to  trustees  for  a  church 
or  other  charity;  but  this  is  not  so  where  the  trust  is  active  and  continu- 
ing, as  where  it  is  created  for  the  support  of  a  special  use.  Appeal  rf 
Lalshaw,  76. 

2.  Express  Trust  can  be  Creatf.d  only  by  a  Writino,  subscribed  by  the 

party  creating  it,  under  the  Civil  Code  of  California.    Barr  v.  O'Donnell, 
242. 
8.  Express  Trust  in  FivoH  of  Grantor  cannot  be  EIstablishkd  by  Pakol 
Evidence  that  the  grantee  agreed  to  hold  the  property  in  trust  or  to  re- 
convey  it.     Id. 
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4.  Defense  op  tue  Statxtte  of  Fbacds  mat  be  Taken  Advantage  of  by 
Demurrer,  if  the  complaint  states  that  the  alleged  express  trust  upon 
which  plaintiflF  relies  rests  in  a  parol  agreement  to  reconvey.     Id. 

6.  An  Involuntary  Trust  is  Defined  by  the  Civil  Code  as  "cue  which 
is  created  by  operation  of  law  ";  and  by  the  same  code,  "one  who  gains 
a  thing  by  fraud,  accident,  mistake,  undue  influence,  the  violation  of  a 
trust,  or  other  wrongful  act,  is,  unless  ho  has  some  other  and  better 
right  thereto,  an  involuntary  trustee  of  the  thing  gained  for  the  benefit 
of  the  ijerson  who  would  otherwise  have  had  it."  A  complaint  alleging 
that  the  plaintiff  and  defendant,  being  tenants  in  common  of  a  parcel  of 
land,  eacli  conveyed  to  the  other  a  described  portion  thereof,  at  tlie 
time  mutually  agreeing  by  parol  that  the  partition  was  unequal,  and 
that  the  defendant  should  thereafter,  on  request,  reconvey  to  plaintiff 
such  part  as  would  make  the  parts  owned  in  severalty  by  each  of  equal 
value,  and  that  defendant,  though  requested,  refuses  to  so  convey,  does 
not  disclose  facts  suflBicient  to  convert  the  defendant  into  an  involuntary 
trustee;  and  a  demurrer  thereto  should  be  sustained.     Id. 

6.  Resulting  Trust,  when  Arises.  —  Where  a  person  enters  public  lands 

with  land  warrants  owned  by  himself  and  another,  and  takes  the  legal 
title  in  his  own  name,  a  resulting  trust  is  thereby  created  in  the  lands  in 
favor  of  such  other,  in  proportion  to  his  interest  in  the  warrants,  with- 
out regard  to  any  express  contract  between  them.  But  if  there  is  a 
contract  between  them,  it  may  be  looked  to  as  affording  evidence  of  the 
relation  between  them  and  the  character  of  the  transaction.  Reynolds 
V.  Sumner,  523. 

7.  Statute  of  Frauds  does  not  Apply  to  Resulting  Trust.    The  trans- 

action and  acts  of  the  parties  from  which  such  trust  results  may  be 
shown  by  parol  as  well  as  by  written  evidence.     Id. 

8.  Resulting  Trusts   are  Distinguished  from  Express  Trusts  in  the 

manner  of  their  creation.     Id. 

9.  Laches  or  Statute  of  Limitations   may  Constitute  Bar  to  Suit  to 

Enforce  Resulting  Trust.  But  while  the  defense  of  laches  may  be 
available  in  cases  of  resulting  and  implied  trusts,  yet  within  what  time 
the  bar  will  be  held  complete  must  depend  upon  the  circumstances  of 
the  particular  case.  Lapse  of  time  is  only  one  of  many  circumstances 
from  which  the  conclusion  of  laches  must  be  drawn.     Id. 

10.  Creator  of  Trust  to  Secure  Payment  of  Money  may  Give  It  Any 
Shape  he  chooses;  he  can  appoint  not  only  a  trustee,  but  also  a  succes- 
sor in  the  trust,  and  he  may  prescribe  the  conditions  upon  which  such 
successor  may  take  the  place  of  the  original  trustee  and  execute  the 
trust.     Irish  v.  Antioch  College,  038. 

11.  Refusal  of  Trustee  in  Trust  Deed  to  Act,  Effect  of.  —  Where  a 
trust  deed  provides  that  upon  the  refusal  of  the  trustee  named  therein 
to  act,  the  title  thereby  conveyed  and  the  power  therein  conferred  should 
become  vested  in  another  person  named  as  successor  in  the  trust,  upon 
such  trustee's  refusal  to  act,  the  legal  title  to  the  laud  conveyed  by  the 
deed  and  the  power  of  sale  created  by  it  pass,  by  operation  of  the  power 
of  appointment  ah-eady  exercised  by  the  creator  of  the  trust,  to  and  be- 
come vested  in  the  successor  in  the  trust.     Id. 

12.  Trustee's  Sale  is  not  Invalidated  p.y  Misrecital  in  Notice  of  Sals 
and  in  the  deed  of  the  circumstances  which  devolved  the  execution  of 
the  trust  upon  him,  where  the  deed  of  trust  contains  no  provision  requir- 
ing a  recital  of  such  circumstances.     Id. 
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13.  Laohis,  WHXif  Bak  to  Sctt  to  Sbt  Asisb  Tsubtsk's  Salb  iob  Mekb 
Irrboui^ritt.  —  In  a  suit  to  set  aside  a  tmstee's  sale,  made  under  a 
power  in  a  deed  of  trust,  for  a  mere  irregularity  which  does  not  render  the 
■ale  absolutely  void,  if  the  complainant,  with  full  knowledge  of  the  alleged 
irregularity  in  the  sale,  lies  by  for  nioro  than  ten  years,  during  which 
time  the  property  in  question  becomes  largely  enhanced  in  value,  large 
■urns  are  spent  upon  it  by  way  of  repairs  and  improvements,  and  the 
rights  of  purchasers  and  mortgagees  intervene,  his  delay  will  constitute 
a  bar  to  the  relief  sought  by  him.     Id. 

14.  Owner  of  EQurry  of  Redemption  must  Avail  Himself  in  Apt  Timb 
OF  Irregularities  in  a  sale  under  a  power  in  a  mortgage  or  trust  deed, 
and  his  failure  to  do  so  will  constitute  laches.  He  cannot  bo  permitted 
to  lie  by  and  await  events,  and  have  the  power,  at  any  time  in  the  future, 
to  let  the  sale  stand  or  to  avoid  it,  according  as  it  may  be  found  then  for 
his  interest  to  do.    He  must  act  promptly  within  a  reasonable  time.    Id. 

1&.  Trust  will  not  bb  Permitted  to  Fail  through  Failure  or  Dis- 
ABiLiTT  OF  Trustee  to  execute  the  trust,  but  will  be  supported  upon  the 
intention  of  the  testator  that  the  trust  is  attached  to  and  fastened  to 
the  land,  atid  that  the  land  remains  chargeable  with  it  in  the  hands  of 
the  heirs  or  devisees.     Seda  v.  Hvhle,  495. 

16.  Trustees'  Possession  Taken  under  Trust  does  not  Become  Advxr-sb 
until  the  trust  is  openly  disavowed  or  denied,  and  knowledge  of  this 
fact  is  brought  home  to  the  cestui  que  trust.     Reynolds  v.  Sumner,  523. 

17.  Laches  cannot  be  Imputed  to  Cestui  que  Trust  so  long  as  his  rights 
are  acknowledged  by  liis  trustee.  Until  the  trust  is  repudiated,  he  has  a 
right  to  rely  upon  the  integrity  and  faithfulness  of  his  trustee,  without 
forfeiting  his  rights.     Id. 

18.  Charitable  Trust.  —Gift  to  One  of  Monttts  or  Property  "to  bb 
Disposed  of  by  Him  for  Such  Charitable  Purposes  as  he  shall  think 
proper  "  is  a  good  charitable  trust.     Minot  v.  Baker,  713. 

19.  Charitable  Trust.  —  Court  of  Equity  will  Frame  a  Scheme  to 
Carry  out  a  Charitable  Trust  or  Bequest  upon  the  death  of  one  to 
whom  property  had  been  devised  or  bequeathed  "  to  be  disposed  of  by 
him  for  such  charitable  purposes  as  ho  shall  think  proper."     Id. 

20.  Additions  of  Interest  to  the  Capital  of  a  Fund  must  be  Assumed 
TO  HAVE  been  Made  wrrH  the  Assent  of  the  Beneficiary  for  all 
purposes,  when  she  has  received  interest  on  the  new  capital  for  a  long 
period  of  time,  never  objecting  to  the  additions  nor  demanding  the  interest 
which  had  been  capitalized.     Id. 

21.  Will,  Construction  of.  —  Where  a  Testator  Made  Deposits  in  a 
Life  Insurance  Company,  and  caused  policies  to  be  issued  promising  to 
pay  M.  G.  interest,  and  after  her  death  to  pay  the  amount  of  the  princi- 
pal sum  to  the  testator,  his  successors  or  administrators,  and  the  testa- 
tor in  making  his  will  stated  that  he  had  made  provision  for  M.  G.,  and 
that  "  it  is  not  my  wish  that  any  investment  which  I  have  made  or  may 
hereafter  make  for  her  should  be  disturbed  or  changed  by  this  will,  but 
I  direct  that  the  same  shall  remain  and  be  disposed  of  according  to  the 
conditions  thereof  in  the  same  way  as  though  this  will  had  not  been 
made,"  and  then  made  a  general  devise  of  his  property  to  a  charitable 
trust,  it  was  held  that  the  will  nevertheless  operated  upon  these  policies, 
and  that  the  amount  due  thereon  (M.  G.  having  in  the  mean  time  died) 
vested  in  the  trustee  of  the  charitable  trust,  and  not  in  the  heirs  of  the 
testator.     Id. 


Index.  96T 

VENDOR  AND  VENDEE. 

1.  Obneral  Rule  is,  that  Pttrchaser  of  Real   Estate  is  Oiiaroeablk^' 

"WTTH  Notice  of  the  equities  of  one  in  possession.     But  it  is  settled,  ii»> 
Iowa,  that  possession  by  a  grantor,  after  full  conveyance,  is  not  con- 
structive notice  to  subsequent  purchasers  of  any  right  reserved  in  the  Ian<£i 
by  the  grantor.     May  v.  Sturdivant,  463. 

2.  Constrtjctivk  Notice  from  Continued  Possession  by  Co-tenant.  — 

Where  a  tenant  in  common  of  land,  who  is  in  possession,  purchases  the 
interest  of  his  co-tenant,  who  is  not  in  possession,  and  fails  to  have  bi» 
deed  recorded,  and  there  is  no  visible  change  in  the  possession  of  th»^ 
land,  though  some  improvements  are  made  thereon,  and  subsequently  th»- 
interest  of  the  co-tenant  who  had  conveyed  is  sold  on  execntion,  the  pur- 
chaser of  such  interest,  who  had  no  actual  knowledge  of  the  prior  con- 
veyance, and  did  not  know  that  the  improvements  were  made  exclusively 
by  the  purchasing  co-tenant,  is  not  chargeable  with  notice  of  saoh  co^ 
tenant's  rights  under  his  deed.     Id. 

See  Contracts,  2. 

VERDICT. 

1.  Special  Verdict  —  Inconsistent  Findings  —  Directing  Jury  to  Cor- 
rect Verdict — Polling  Jury.  —  Court  may  decline  to  receive  a  spe- 
cial verdict  the  findings  of  which  are  inconsistent,  and  manifestly  made 
under  a  misapprehension  of  the  instructions,  and  after  explaining  the 
instructions  previously  given,  direct  the  jury  to  retire  for  further  con- 
sultation; and  a  request  to  poll  the  jury  before  they  so  retire  is  premature, 
and  may  be  denied.  WiglUman  v.  Chicago  and  Northvoestem  Hailioay 
Company,  778. 

S.  Special  Verdict.  —  If  the  jury  in  a  special  verdict  fail  to  find  as  to  cer- 
tain facts,  the  court  may  assume  them  as  not  proved.  But  if  such  failure: 
be  contrary  to  the  evidence,  it  may  be  sufficient  reason  for  a  new  trial,, 
but  not  grounds  for  a  venire  de  novo.  Louisville,  New  Albany,  and  Chicago* 
Railway  Company  v.  Buck,  883. 

%,  Special  Verdict  —  Instructions.  —  Where  the  jury  baa  been  required 
to  return  a  special  verdict,  general  instructions  as  to  the  law  of  the  cas»- 
are  not  proper.    Id. 

See  Appeal,  15;  Damages,  3;  Jury  and  Jurors,  2,  3. 

VESSELS. 
See  Taxation,  3. 

WATERCOURSES. 

1.  Constitutional  Law  —  Right  of  Fishery. —  State  has  the  right  to  reg-^ 

ulate  the  exercise  of  the  common  right  of  fishery  in  its  navigable  waters^ 
and  to  impose  such  limitations  and  restrictions  on  the  exercise  of  such^ 
right  as  it  may  deem  wise  and  just,  including  the  right  to  authorize  the- 
removal  of  obstructions  or  nuisances  caused  by  fishermen  in  such  navi*- 
gable  streams.     Ren  v.  Hampton  and  Nichols,  21. 

2.  Constitutional  Law  —  Right  of  Fishery. —  Chapter  115  of  North  Car- 

olina acts  of  1875  (Code,  sec.  3383),  making  it  unlawful  for  any  person 
to  set  or  fish  a  "Dutch"  or  "Pod"  net  in  certain  waters  of  the  state, 
and  authorizing  an  officer  to  remove  such  net  when  set  or  fished,  is  con« 
gtitutional.     Id. 
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3.  Navio ABILITY,  Tkst  ot. — Navigability  in  fact,  and  not  the  ebb  and  flow 

of  the  tide,  is  made  the  test,  in  Pennsylvania,  by  which  the  charaoter  of 
a  stream,  as  pnblio  or  private,  is  determined;  and  the  great  but  tidelesa 
rivers  of  the  state  are  therefore  navigable  rivers,  belonging  to  the  state, 
and  held  for  tlio  use  of  all  her  citizens.     Fulmer  v.  WUliarns,  88. 

4.  Grant  op  Land  Bounded  upon  Stream,  Extent  of. — Grant  of  land 

bounded  upon  a  non- navigable  stream  extends  tmque  ad  jHum  medium 
aquce;  but  a  grant  of  land  bounded  upon  a  navigable  river  extends  to  or- 
dinary low-water  mark.  Id. 
6.  Grant  of  Land  .Bounded  upon  Navigable  Stream  —  Servitudb  ov 
Public. — Grantee  of  land  bounded  upon  navigable  stream  takes,  be- 
tween  high  and  low  water  mark,  subject  to  the  rights  of  the  public;  and 
as  between  him  and  the  public,  may  use  his  land  below  the  line  of  high 
water  for  such  purposes  only  as  do  not  interfere  with  the  free  flow  and 
navigation  of  the  water.     Id, 

6.  Riparian  Rights  in  Navigable  Stream.  —  Neighboring  riparian  own- 

ers upon  navigable  stream  are  bound  to  observe  the  obligations  that  grow 
out  of  their  ownership  of  the  soil  above  low-water  mark  and  their  prox- 
imity to  one  another;  and  one  has  no  more  right  to  injure  another  with 
the  waters  thereof  than  with  the  waters  of  a  non-navigable  stream.  Id. 

7.  Ownership  in  Water.  — Riparian  owner  upon  navigable  stream  has  no 

ownership  in  the  water,  either  above  or  below  low-water  mark,  and  has 
therefore,  as  between  himself  and  the  commonwealth,  no  greater  right 
in  it  than  any  other  citizen .    Id. 

8.  Erection  of  Dam  —  Right  to  Water-power.  —  Riparian  owner  upon 

navigable  stream  has  no  right  to  erect  a  dam  to  turn  the  water  to  his 
mill  without  a  grant  from  the  commonwealth;  and  if  he  does  so,  he  is  a 
trespasser,  and  acquires  no  title  to  the  water-power  resulting  therefrom. 
Id. 

9.  DiVEBSiON  OF  Water  —  Action  for  Damages.  —  One  riparian  owner 

upon  navigable  stream  cannot  maintain  an  action  for  loss  of  water- 
power  caused  by  the  diversion  of  the  stream  by  another  owner,  he  hav- 
ing no  title  to  the  water,  and  no  legal  right  to  the  power;  but  he  may 
recover  if,  in  consequence  of  such  diversion,  he  has  been  deprived  of 
convenient  access  to  and  use  of  the  stream  for  those  purposes  to  which 
he  is  entitled  as  a  riparian  owner.     Id. 

10.  Although  Riparian  Owner  may  Withdraw  Water  from  a  Stream 
BY  Ordinary  Means,  or  by  artificial  channels,  for  the  purpose  of  sup- 
plying the  wants  of  men  and  aminals,  even  to  the  extent  of  producing  a 
material  diminution  in  the  force  and  volume  of  the  current,  yet  it  can- 
not bo  withdrawn  for  the  purpose  of  irrigation  or  for  any  other  secondary 
and  artificial  purpose,  except  iu  such  a  reasonable  and  legitimate  way  aa 
not  to  interfere  unjustifiably  with  its  general  use,  and  this  principle 
applies  to  a  railroad  corporation  which  constructs  a  dam  to  supply 
locomotives  and  for  the  use  of  the  railroad.  Anderson  v.  Cincinnati  South- 
ern Railway,  263. 

11.  In  Action  for  Unlawful  Ob.struction  and  Diversion  of  Water 
Brought  aoainst  Railroad  CoRroRATioN,  It  is  No  Defense-  that 
defendant  ha<l  leased  its  road,  and  that  it  was  not  in  possession  or  con- 
trol of  the  dam  which  was  alleged  to  be  the  means  by  which  the  water 
was  obstructed  and  diverted.     Id. 

12.  Under  the  Kentucky  Statute,  One  Who  Erects  a  Mill  or  Man- 
ufactory ON  A  Watercourse  Acquires  a  vested  right  which  cannot 


Index.  969 

be  lawfully  infringed  by  any  other  person  or  corporation,  or  taken  or 
applied  to  public  nse,  without  just  compensation  being  previously  made. 
Id. 
13.  Riparian  Rights,  —  Under  the  Kentucky  Statute,  One  Cokstbuct- 
iNQ  A  Dam  mat  be  Fctlly  Protected  against  Claim  for  Damages, 
by  application  to  the  county  court  to  construct  said  dam,  and  the  pay- 
ment to  riparian  proprietors,  above  and  below,  of  the  damages  sustained 
by  them  on  account  of  building  said  dam;  but  a  dam  may  be  constructed 
without  making  such  application,  though  if  in  doing  this  one  obstructs 
the  natural  flow  of  water  so  as  to  lessen  the  supply  of  his  neighbor 
below  or  to  overflow  his  land  above,  he  must  answer  in  damages.     Id. 

WILLS. 

1.  Construction.  —  Where  a  testator  employs  words  and  phrases  to  express 

his  intention  in  the  disposition  of  his  property  by  will,  that  have  a  well- 
known,  legal,  or  technical  meaning,  he  must  be  deemed  to  have  used 
them  in  such  sense  in  defining  and  limiting  the  estate  disposed  of,  unless 
he  shall  in  some  appropriate  way,  to  some  extent,  to  be  seen  in  the  will, 
have  qualified  or  used  them  in  a  different  sense.  And  so  also,  if  the  use 
of  such  words  brings  his  intention  so  expressed  within  a  settled  rule  of 
law,  the  latter  must  prevail,  although  the  effect  may  be  to  disappoint 
the  real  intent  of  the  testator.     Leathers  v.  Oray,  30. 

2.  Construction.  —  Testator  cannot  ignore,  displace,  and  set  at  naught  a 

rule  of  law  applicable  to  and  affecting  the  disposition  of  his  property  by 
his  will,  in  whole  or  in  part,  and  he  must  express  his  intention  in  words 
appropriate  and  sufficient  to  express  his  real  meaning,  and  if  he  employs 
technical  legal  words,  the  teclinical  meaning  must  prevail,  unless  the 
same  shall  be  qualified  or  modified  by  superadded  words  in  the  will. 
Id. 
8.  RxTLS  in  Shelley's  Case. — Devise  to  a  devisee  "during  her  natural 
life,  and  after  her  death  to  the  begotten  heirs  or  heiresses  of  her  body 
forever,"  vests  in  the  devisee  an  absolute  estate  in  fee-simple,  according 
to  the  rule  in  Shelley's  case.     Id. 

4.  Construction  of  Clause  against  Alienation.  —  Where  a  testator  de- 

vises land  in  trust  "  for  the  use  and  benefit  of  my  three  sons,  in  equal 
shares,  so  long  as  they  all  may  live,  with  power  to  use  and  enjoy  equally 

the  rents,  issues,  and  profits  thereof  during  their  natural  lives 

My  object  in  making  the  foregoing  disposition  of  my  property,  and  in 
attaching  the  limitations  aforesaid,  is  to  secure  to  my  children  a  certain 
annual  income  beyond  the  accident  of  fortune  and  bad  management  on 
their  part;  and  with  this  end  in  view,  to  take  away  from  them  the  power 
of  disposing  of  the  same,  or  of  creating  any  lien  thereon,  or  of  making 
the  same  liable  in  any  way  for  their  debts,"—  such  limitation  on  the 
disposition  of  the  income  is  valid,  and  not  void  as  being  in  restraint  of 
alienation.     Lam-pert  v.  Haydel,  358. 

5.  A  Devise  or  Bequest  of  a  Beneficial  Life  Estate,  so  as  to  Secure 

its  Enjoyment  to  the  Beneficiary,  without  Making  It  Alienable 
BY  Him,  or  Subject  to  the  Claims  ok  his  Creditors,  will  be  re- 
spected by  the  courts  of  this  state,  and  may  be  accomplished  by  a  devise 
to  F.  of  designated  realty  iu  trust  to  collect  the  rents  and  profits,  and 
to  pay  the  same  to  R.,  "into  his  own  hands,  and  not  into  another, 
whether  claiming  by  liis  authority  or  otherwise,"  and  upon  the  death  of 
R.,  to  such  of  his  children  as  may  then  be  living.     Smith  v.  Towers,  398. 
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0.  VAUDirr  at  Bbqukst  in  Trust  tor  UiriMOORPORATn)  Rkuoioos  8o< 
OICTT.  —  A  beqaest  of  a  certain  sum  of  money  to  persons  named,  "  in 
trust  for  the  benefit  of  the  Catholic  Cbnrch  on  my  farm  in  T.  Clonnty," 
and  directing  "that  they  or  their  successors  shall  invest  said  money 
safely  for  the  benefit  of  said  church,  and  that  service  be  held  in  said 
church  for  my  soul  yearly,"  is  for  a  charitable  use,  clearly  defined,  and 
ii  not  invalid  on  the  ground  that  if  the  trustees  misused  the  fund,  no 
one  could  call  them  to  account,  nor  because  the  testator  conditioned  it 
upon  services  being  held  yearly  for  his  soul.     Seda  v.  Huble,  495. 

7.  Attestation  Cuacsk  —  Pbksumftion.  —  Attestation  clause,  reciting  that 

the  witnesses  signed  in  the  presence  of  the  testator,  raises  a  strong  pre- 
sumption of  that  fact,  which  can  be  overcome  only  by  clear  and  satis- 
factory proof  to  the  contrary.      Will  qf  O'Hagan,  763. 

8.  Undub  iNrLUSNCB.  —  Undue  influence  exists  wherever,  through  weak- 

ness, ignorance,  dependence,  or  implicit  reliance  of  one  on  the  good  faith 
of  another,  the  latter  obtains  an  ascendancy  which  prevents  the  former 
from  exercising  an  unbiased  judgment.  To  affect  a  will,  it  must,  in  a 
measure  at  least,  destroy  free  agency,  and  operate  on  the  mind  of  the 
testator  at  the  time  of  making  of  the  will.     Herster  v.  Herster,  95. 

9.  Undue  Influence.  —  Testator's  strength  and  condition  of  mind  may  be- 

come a  proper,  indeed  an  essential,  subject  of  inquiry,  in  passing  upon 
a  question  of  undue  influence,  since  a  person  of  feeble  intellect  is  much 
mere  easily  influenced  by  undue  means  than  one  of  vigorous  mind.     Id. 

10.  Testator'.'*  Deci^arations.  —  Declarations  of  the  testator  are  admissible 
to  establish  the  state  and  condition  of  his  mind,  in  an  issue  raised  upon 
the  exercise  of  fraud  and  undue  influence  in  the  procurement  of  the 
will,  if  reasonably  connected  in  point  of  time  with  the  testamentary 
act;  although  such  declarations  cannot  have  any  force  in  establishing  tho 
substantive  fact  of  undue  influence;  and  in  the  absence  of  evidence  of 
other  facts  and  circumstances  showing  undue  influence  should  be  ex- 
cluded or  wholl}'  disregarded  on  that  question,  unless,  perhaps,  they 
were  made  at  the  very  time  of  the  execution  of  the  will,  and  form  a  part 
of  the  rea  gestae.     Id, 

11.  Testator's  Weakness  of  Mind,  and  Consequent  Susceptibilitt  to 
influence,  must  be  shown  to  exist  at  the  very  time  of  the  testamentary 
act,  in  an  issue  upon  the  question  of  undue  influence:  but  declarations 
made  before  and  after  the  execution  of  the  will  have  some  significance 
in  showing,  inferentially,  the  mental  condition  at  that  time.     Id. 

12.  Limitations  as  to  Time  Which  Govern  the  Admission  of  Testa- 
tor's Declarations,  in  an  issue  upon  the  question  of  undue  influence, 
must  depend  largely  on  the  character  of  the  unsoundness  attempted  to 
be  proved.     Id. 

13.  Undue  Influence— Unequal  DisrosmoN  of  Property. — It  is  only 
when  a  will  is  grossly  unreasonable  in  its  provisions,  and  plainly  incon- 
sistent with  the  testator's  duty  to  his  family,  that,  in  case  of  doubt,  the 
inequality  can  have  any  effect  on  the  question  of  undue  influence.     Id. 

14.  Undue  Influence  —  Submission  of  Evidence  to  Jurt.  —  In  an  issue 
devisavU  vel  non,  the  question  of  mental  unsoundness,  or  of  undue  in- 
fluence, ought  not  to  be  submitted  to  the  jury,  where  the  evidence  is 
of  such  unsatisfactory  character  that  the  court  would  not  sustain  a  ver- 
dict upon  it;  and  such  submission  is  good  ground  for  reversaL     Id. 

See  CoNTBAcra,  2;  Trusts  and  Trustees,  21. 
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witnesses. 

1.  Mat  sa  so  IimitxooATKD  as  to  Tkst  thsb  TuirruruLirns;  Irat  tfai» 
shonld  b«  done  in  snch  manner  that  nnseemly  acenes  between  th<)m 
and  ooansel  may  be  avoided;  and  it  is  the  daty  of  the  conrt  to  exercise 
such  restraining  authority  over  counsel  as  will  attain  that  end.  BaUltain 
V.  SL  Louis,  Keokuk,  and  Northtoeatem  R'y  Co.,  479. 

S.  Course  ov  Examination  Stopped  bt  Coort.  —  Where  a  witness  was 
asked  on  cross-examination,  in  language  hardly  proper,  whether  his 
testimony  was  not  false,  which  question  he  resented,  and  was  then 
asked  another  question  of  like  import,  to  which  an  objection  was  8us> 
tained,  the  oonrt  properly  stopped  the  course  of  the  examination.  Id. 
See  Lebjx  ahi>  Si^arsxb. 
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